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43  Victorise, 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.  1     THB  QUEBN  V.    SIB  ROBERT 

Nov.  19,  20.  J  GARDEN. 

Defamaiory  Lihd — Jurisdiction  of  Ma- 
gisirais  on  Crimmal  Charge  of  Lihel — 
Evidenee  of  Truth  of  Libel,  when  admissible 
--6^7  Vict.  c.  96  (Lord  Oa/mpbelVs  Act), 
ss,  5  Sf  6—30  8f  31  Vict.  c.  35.  s.  3. 

On  the  hearing  before  a  magistrate  of  an 
information  under  section  5  of  Lord  Oamp' 
beffs  Act  (6  4-  7  Vict.  c.  96),  for  ma- 
Udously  publishing  a  defamatory  Itbely  the 
magistraite  has  no  jurisdiction  to  receive 
evidenee^  whether  on  cross-examination  of 
the  complainants  witnesses  or  on  the  direct 
testimony  of  witnesses  caMed  by  the  accused, 
to  prove  UiA  iruiih  of  the  libeUous  maUer 
charged,  otv  the  ground  thai  the  truih  is  not 
in  issue  before  him,  and  cannot  at  thai 
stage  constUute  any  d^ence. 

This  was  an  application  for  a  manda- 
mus to  Sir  Rob^  Garden,  an  alderman 
and  magistrate  of  the  city  of  London,  in 
a  case  pending  before  him  of  a  charge 
brought  by  Edward  Levy  Lawson  againsfc 
Henry  Labouchere  and  Charles  Wyman 
for  publishing  a  defamatory  libel,  com- 
manding him  to  hear  evidence  in  cross- 
examination  by  the  defendants  of  the 
Vob  49«-*M.a 


complainant  and  the  complainant's  wifc- 
nesses,  and  direct  evidence  of  the  de- 
fendants and  their  witnesses  on  the  in. 
formation  of  the  complainant  against 
Henry  Labouchere,  the  defendant,  for  a 
libel  referring  to  the  said  Edward  Levy 
Lawson,  to  prove,  first,  that  the  alleged 
libel  was  not  a  false  and  defamatory 
libel ;  second,  that  it  was  a  free  and  fair 
comment  on  a  public  man  in  a  matter 
to  which  he  had  given  prominence  and 
called  public  attention,  and  which  was  a 
question  of  public  interest;  third,  that 
the  alleged  Ubel  was  true  in  substance 
and  in  met ;  fourth,  that  it  was  for  the 
public  benefit  that  the  alleged  libel  should 
be  published ;  and  fifth,  that  it  was 
not  published  knowing  it  to  be  false; 
and  commanding  the  said  magistrate 
further  to  hear  all  evidence  relating  to 
the  same  libel  and  to  the  circumstances 
under  which  the  same  was  published,  and 
to  the  conduct  of  the  complainant  in 
reference  thereto,  with  a  view  to  the 
exercise  of  the  discretion  of  the  said 
alderman  as  to  whether  he  should  or 
should  not  commit  the  defendants  for 
trial;  and  commanding  him  further  to 
hear  all  evidence  on  cross-examination 
of  the  complainant  and  his  witnesses 
going  to  the  credit  of  the  said  witnesses  \ 
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The  Queen  v.  Garden,  Q.B. 

and  to  bind  over  the  witnesses  to  appear 
at  the  trial. 

The  information  against  the  defendants 
was  nnder  section  5  of  Lord  Gampbell's 
Act  (6  &  7  Vict.  c.  96),  of  publishing  a 
false  and  defamatory  libel  only,  and  there 
was  no  charge  nnder  section  4  of  having 
published  it  knowing  it  to  be  fiEdse.  The 
libel  in  great  measure  had  reference  to 
the  conduct  of  the  complainant  as  pro- 
prietor of  the  Daily  Telegraph  newspaper. 

From  the  af&davits  it  appeared  that 
the  question  raised  before  the  magistrate 
arose  upon  the  contention  of  the  defend- 
ants that  they  had  a  right  to  prove  that 
the  libel  was  true  in  sabstance  and  in 
fact,  and  that  it  was  for  the  benefit  of  the 
public  that  it  should  be  published.  The 
magistrate,  on  the  authority  of  The  Queeti 
V.  Townshend  (1),  declined  to  permit  the 
defendants  to  continue  their  cross-exami- 
nation or  to  call  witnesses  to  establish 
either  of  those  points. 

A  rule  nisi  for  the  mandamus  having 
been  granted  on  November  4th  by  Field, 
J.,  and  Manisty,  J., 

8vr  John  Holker  {Attorney-General),  Sir 
H,  8,  Oiffard  (Solicitor-Oeneral),  Serjeant 
Ballantine  and  Po^ar^  now  shewed  cause 
for  the  prosecutor. — The  question  is 
really  whether  a  defendant  is  at  liberty, 
when  charged  with  publishing  a  de- 
famatory libel,  to  prove  before  the  ma- 
gsitrate  that  it  is  true  and  for  the 
benefit  of  the  public.  It  was  argued 
that  he  has  this  right  by  virtue  of 
section  3  of  30  &  31  Vict.  c.  35.  But 
that  Act  did  not  make  any  change  in  the 
class  of  evidence  to  be  received,  it  only 
provided  for  the  binding  over  of  any  wit- 
nesses which  an  accused  person  might 
have ;  the  inquiry  must  still  be  into  rele- 
vant matter.  Now  in  The  Queen  v.  Town- 
shend (1)  it  was  decided  that  evidence  of 
the  truth  of  a  libel  was  irrelevant  on  the 
hearing  of  a  criminal  charge  before  a 
magistrate  ;  and  it  is  an  error  to  say  that 
that  case  was  overruled  in  Ex  parte 
EUissen  (2).  The  latter  case  was  a 
charge  under  section  4  of  Lord  Camp- 

(1)  4  F.  &  V.  1089;  10  Cox  C,C.  356. 

(2)  Q.B.  Mich.  Term,  1868,  not  reported.     Cf. 
Sitarkie  on  Libel,  4tli  oditioo,  p.  5Q2. 


bell's  Act,  where  the  charge  in  the  infer- 
mation  was  of  publishing  a  libel  knowing 
it  to  be  false.  So  that  there  the  truth 
was  material  to  the  charge;  but  under 
section  5  no  question  of  truth  arises  un- 
til the  defendant  is  in  a  position  to  take 
advantage  of  the  statute  (3).  Now  be- 
fore Lord  Campbeirs  Act  a  man  was  not 
allowed  at  his  trial  to  prove  the  truth  of 
the  libel ;  but  it  was  thought  then  that, 
under  certain  safeguards,  he  might  be 
allowed  to  do  so.  Lord  Campbell's  judg- 
ment in  The  Queen  v.  Newman  (4)  shews 
what  was  the  intention  of  the  Act.  This 
gave  no  general  right  to  raise  the  defence 
before  the  magistrate,  for  it  was  not  con- 
stituted a  defence  before  him  on  the  pre- 
liminary inquiry,  and  he  has  no  jurisdic- 
tion to  pronounce  upon  it. 


(3)  6  &  7  Vict.  c.  96.  s.  4.  "And  bo  it  enacted 
that  if  any  person  shall  maliciously  publish  any 
defamatory  libel  knowing  the  same  to  be  false, 
every  such  person  being  convicted  thereof  shall  be 
liable  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years,  and  to  pay  such  fine  as  the 
Court  shall  award." 

Section  5.  *'  And  be  it  enacted  that  if  any  per- 
son shall  maliciously  publish  any  defamatory 
libel,  every  such  person  being  convicted  thereof 
shfUl  be  liable  to  fine  or  imprisonment  or  both,  as 
the  Court  may  award ;  such  imprisonment  not  to 
exceed  the  term  of  one  year." 

Section  6.  "  And  be  it  enacted  that  on  the  trial 
of  any  indictment  or  information  for  a  defamatory 
libel,  the  defendant  having  pleaded  such  plea  as 
hereinafter  mentioned,  the  truth  of  the  matter 
charged  may  be  inquired  into,  but  shall  not 
amount  to  a  defence,  unless  it  was  for  the  public 
benefit  that  the  said  matters  charged  should  be 
published;  and  that  to  entitle  the  defendant 
to  give  evidence  of  the  truth  of  such  matters 
charged  as  a  defence  to  such  indictment  or  infor- 
mation it  shall  be  necessary  for  the  defendant,  in 
pleading  to  the  said  indictment  or  information,  to 
allege  the  truth  of  the  said  matters  charged  in  the 
manner  now  required  in  pleading  a  justification  to 
an  action  for  defamation,  and,  further,  to  alle^ 
tJiat  it  was  for  the  public  benefit  that  the  said 
matters  charged  should  be  published,  and  the  par- 
ticular fact  or  facts  by  reason  whereof  it  was  for 
the  public  benefit  that  the  said  matters  charged 
should  be  published,  to  which  plea  the  prosecutor 
shall  be  at  liberty  to  reply  generally,  denying  the 
whole  thereof  .  .  .  Provided  always  that  the 
truth  of  the  matters  charged  in  the  alleged  libel 
complained  of  by  such  indictment  or  information 
shall  in  no  case  be  inquired  into  without  such  plea 
of  justification " 

(4)  1   E.  &  B.  268 ;    22  Law  J.  Rep.  Q.B. 

156. 


Vol.  49.] 

7%e  Queen  v.  Carden,  Q^. 

The  magifltrate  is  directed  by  Jervis's 
Act  (11  *  12  Vict.  c.  42),  and  by  Russell 
Gnmey's  Act  (80  ft  31  Vict.  c.  85),  wbat 
to  do  as  to  taking  evidence.  That  evidence 
is  to  be  materml  to  tbe  case,  and  that 
mnst  mean  material  to  the  issne  which  he 
is  trying,  namely,  whether  a  prima  fade 
case  is  established.  No  qnestion  arises 
as  to  justification  till  after  plea. 

[Lush,  J. — Gould  a  magistrate  on  a 
charge  of  murder  hear  evidence  of  in- 
sani^  ?] 

No,  nor  in  mitigation  of  punishment, 
where  the  case  was  one  with  which  he 
could  not  deal  summarily.  It  is  manifest 
how  dangerous  it  would  be  to  compel  a 
magistrate  to  take  evidence  on  which 
perjury  could  not  be  assigned. 

[CocKBUBN,  O.J. — An  accused  person 
might  occupy  an  indefinite  time  in  cross- 
examination  and  in  calling  witnesses,  and 
after  all  not  raise  the  defence  at  the  trial 
by  pleading  the  necessary  plea.] 

And  it  is  to  be  observed  that  there  is 
no  provision  for  evidence  in  rebuttal 
being  given,  as  would  have  been  the  case 
had  the  statute  intended  to  admit  the  evi- 
dence contended  for. 

Then,  too,  the  magistrate  could  have 
no  guide  as  to  what  was  involved  in  the 
suggested  defence,  whereas  at  the  trial  the 
defendant  is  tied  down  by  the  plea  which 
he  is  obliged  to  place  upon  the  record. 

[Lush,  J. — ^The  plea  must  state  the 
particular  &cts  on  which  the  defendant 
relies,  and  I  can  well  conceive  that  a  plea 
might  be  bad  on  demurrer  for  not  stating 
facts  which  could  in  law  be  a  justifica- 
tion.] 

It  is  impossible  to  suppose  that  the 
limited  and  general  provisions  in  Russell 
Oumev's  Act  can  overrule  the  express 
provision  in  Lord  Oampbell's  Act,  under 
which  alone  the  defence  can  be  set  up  (5^. 

/.  B,  OoTst  {Lumley  Smith  with  him), 
for  Sir  B.  Garden. 

(5)  80  &  81  Victc.  86.  8.  3.  '< .  •  .  And  if  the 
accused  person  shall  call  or  desire  to  call  any  wit- 
ness or  witnesses  such  justice  or  justices  shall  in 
the  presence  of  such  accused  person  take  the 
statement  on  oath  of  those  who  shall  be  so  called 
as  witnesses  by  such  accused  person,  and  who 
shall  know  anything  relating  to  the  facts  and  cir- 
cumstances of  the  ease,  or  anything  tending  to 
prove  the  innocence  of  such  accused  person,  and 
shall  put  the  same  into  writing." 
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0.  RtMseUf  Wildey  Wright  and  Mac- 
donnell^  in  support  of  the  rale. — The 
first  proposition  on  the  part  of  the  de- 
fendants is,  that  the  magistrate  is  compel* 
lable  to  hear  evidence  on  cross-examina- 
tion relating  to  the  facts  and  circumstances 
of  the  case ;  and  the  second  that  he  was 
bound  by  Russell  Gamey's  Act  to  hear 
and  bind  over  all  witnesses  tendered  by 
the  defendants. 

It  does  not  affect  the  defendants'  right 
that  the  cross-examination  and  evidence 
do  also  have  a  tendency  to  prove  the 
truth  of  the  allegation.  He  may  prove 
the  truth  of  his  facts  to  shew  that  his 
comment  based  on  them  is  a  fair  one. 

The  accused  is  entitled  to  have  evi- 
dence for  use  at  the  trial,  and  it  is  a 
fallacy  to  say  that  because  a  magistrate 
has  not  power  to  decide  he  has  not  juris, 
diction  to  hear.  On  a  charge  of  murder 
it  might  be  that  provocation  could  be 
proved*  by  one  witness,  and  though  his 
evidence  could  not  prevent  the  magistrate 
from  committing,  yet  the  accused  would 
be  entitied  to  have  the  evidence  given  and 
recorded. 

[Lush,  J. — ^That  would  be  within  the 
jurisdiction  of  the  magistrate,  because 
such  evidence  might  lead  to  a  committal 
for  a  minor  offence,  manslaughter.] 

But  it  is  contended  that  an  accused  is 
entitled  to  give  in  evidence  &cts  which 
would  go  in  mitigation  generally. 

Then  before  Lord  Campbell's  Act 
truth  would  have  been  a  defence,  though 
no  doubt  for  many  years  immediately  pre- 
ceding the  Act  it  was  not  admitted  to  be 
so.  The  last  case  was  in  1720 ;  and  Lord 
Gampbeirs  speech  (66  Hansard,  p.  200), 
in  introducing  his  bill,  shews  that  he 
recognised  the  fact. 

It  becomes  important  to  trace  the 
growth  of  the  magistrate's  power  and 
jurisdiction  in  taking  evidence.  From 
1  &  2  Ph.  A  M.  c.  13,  followed  by  2  & 
3  Ph.  &  M.  c.  10,  it  appears  that  a 
magistrate  had  a  right  to  c^o  into  the 
facts  and  circumstances  of  the  case,  and 
the  Act  7  Geo.  4.  c.  64.  ss.  1,  2  and  3, 
implies  that  the  accused  can  test  the  evi- 
dence by  cross-examination  generally,  in 
felonies  and  misdemeanours,  which  the 
magistrate  has  no  power  to  deal  with 
finally. 
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[GoGKBUBN,  O.J. -^  That  is  entirely 
with  a  yiew  to  his  saving  whether  the 
accused  should  be  tried  or  not ;  the  ma- 
gistrate has  nothing  to  do  with  deciding 
whether  at  the  trial  the  accused  shall  be 
compelled  to  plead  justification  or  not.] 

Then  bv  Jervis's  Act  (11  &  12  Vict.  c. 
42.  s.  17)  as  a  witness  may  be  cross- 
examined  to  credit,  the  accused  has  a 
right  to  have  everything  taken  down  of 
"the  facts  and  circumstances"  of  the 
case,  .not  only,  that  must  mean,  those 
which  tell  a^inst  him,  but  all  which 
would  help  toe  Court,  which  must  ulti- 
mately decide,  to  come  to  their  conclu- 
sion. 

[CocKBURN,  G.J. — We  shall  need  au- 
thority for  that  proposition.] 

The  word  material  means  that  which 
tells  on  the  question  of  the  guilt  or  inno- 
cence of  the  accused  or  bears  on  the  cha- 
racter of  the  offence.  There  is  no  limitation 
as  to  the  questions  to  be  put  or  evidence 
given,  and  Russell  Gumey's  Act  is  di- 
rectly aimed  at  the  perpetuation  of  testi- 
mony. The  words  "tending  to  prove  the 
innocence "  are  wide  enough  to  include 
evidence  of  truth,  because  it  is  impossible 
to  say  that  that  which  eventually  will,  if 
established,  prove  his  innocence,  nas  not  a 
tendency  to  prove  it  in  the  earlier  stage. 

Then  the  second  point  which  rests 
wholly  on  the  same  Act  is  based  on  the 
intention  of  that  Act  to  permit  an  accused 
person  to  call  all  his  wihiesses  at  the  ex- 
pense of  the  country  by  having  them 
Dound  over  by  the  magistrate.  Section  3 
(5)  applies  in  express  terms  to  all  in- 
dictable offences,  and  that  includes  libel. 
It  is,  as  the  statute  itself  shews,  not  only 
evidence  on  which  the  magistrate  would 
be  able  to  determine  whether  to  commit  or 
not,  but  evidence  after  he  shall  have  made 
up  his  mind  to  commit. 

[GocKBURN,  G.J. — ^As  to  relevancy  I 
do  not  see  any  distinction  between  cross- 
examination  and  evidence  adduced  by  the 
prisoners'  witnesses.] 

But  it  is  admitted  that  evidence  of 
truth  will  be  relevant  at  the  trial  on  plea 
pleaded,  and  why  is  not  the  defendant  to 
have  the  advantege  which  the  Act  in- 
tends to  give  him,  as  to  having  his  wit- 
nesses bound  overto  appear  P 

Anyhow,  whether  tne  alleged  libel  is  a 


fiiir  comment  on  the  acte  of  a  public  man 
is  a  relevant  question,  and  would  have 
been  a  defence  before  Lord  Campbell's 
Act,  although  necessarily  much  of  the 
same  evidwice  would  be  given  as  in  trying 
to  prove  the  truth. 

[GocEBUBN,  G.J. — ^You  caimot  make 
a  fair  comment  on  false  facte  :  the  ques- 
tion is,  whether  the  alleged  &cte  are 
true.] 

Lastly,  although  the  information  is 
under  section  5  of  Lord  Gampbell's  Act, 
yet,  if  the  defendant  be  committed,  the 
prosecutor  will  be  able  to  indict  him  un- 
der section  4  for  publishing  the  libel 
knowing  it  to  be  false.  Thus  putting  in 
issue  the  very  point  which  it  is  said  is  not 
now  raised  against  him. 

COCKBUBN,  G.J. — This,  no  doubt,  is  a 
case  of  considerable  iniportence,  but  it  is 
to  my  mind  so  dear  that  I  think  we  ought 
not  to  hesitate  a  moment  in  at  once  dis- 
charging this  rule.  Indeed,  the  applica- 
tion, under  the  circumstances,  for  a  man- 
damus, is  of  a  somewhat  startling  nature. 
We  have  undoubtedly  jurisdiction  where 
a  magistrate,  having  authority  to  hear  and 
determine,  declines  to  exercise  the  juris- 
diction he  possesses,  and  thereby  mter- 
rupte  or  firustrates  justice,  by  the  exercise 
of  our  mandatory  authority  to  direct  him 
to  hear  and  determine.  J3ut  this  is  an 
occasion  where  while  a  case  is  in  course 
of  hearing,  we  are  asked  to  interfere  and 
to  direct  a  magistrate  as  to  the  course 
he  shall  pursue.  Now,  while  we  have 
authority  to  issue  a  mandamus  to  hear 
and  determine,  we  have  no  authority  to 
control  the  magistrate  in  the  oonauct 
of  the  case,  or  fco  prescribe  to  him  the 
evidence  which  he  shall  either  receive  or 
reject,  as  the  case  may  be ;  therefore,  to 
my  mind,  it  is  an  anomalous  proceeding 
to  call  upon  us  to  issue  a  mandamus 
while  the  case  is  still  under  discussion. 
We  are  not  called  upon  to  exercise  our 
appellate  jurisdiction.  That  could  only 
properly  be  done  when  the  case  is  at  an 
end,  and  where  such  case  is  subject  to 
our  appellate  jurisdiction.  But  we  are 
not  now  exercising  any  such  jurisdiction. 
We  are  called  upon  to  issue  a  mandamus 
commanding  a  magistrate  to  do  a  certain 
thing.    There  is,  no  doubt^  a  precedent 
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in  the  case  of  Ex  parte  JEUissen  (2)  for 
saying  that  where  a  magistrate  declines 
to  exercise  the  jurisdiction  which  he  pos- 
sesses,  and  thereby  obstracts  the  proper 
course  of  justice,  this  Court  may  inter- 
fere on  the  ground  that  he  has  not  heard 
and  determined  in  the  full  sense  of  the 
term.     For  my  own  part,  I  must  say  I 
think  in  the  case  that  has  been  referred 
to  here  we  went  to  the  utmost  limits  of 
our  mandatory  jurisdiction,  and  I,  for  one, 
should  be  unwilling  to  extend  the  prin« 
ciple  of  that  case  to  any  set  of  circum- 
stances which  did  not  clearly  fall  within 
it.     But  it  is  said  that  in  this  case  the 
magistrate  has  declined  jurisdiction.  That 
is  a  question  which,  of  course,  involves 
the  point  whether  he  had  jurisdiction  to 
receive  this  evidence,  and,  in  my  firm  and 
unshaken  opinion,  he  had  not.   Let  us  see, 
firsts  what  is  the  duiy  and  province  of  a 
magistrate  when  a  party  is  brought  be- 
fore him  for  the  purpose  of  being  com- 
mitted or  held  to  bail  upon  a  particular 
charge.     The  duty  of  the  magistrate  is 
simmy  to  determine  upon  hearing  the 
evidence  for  the  prosecution,  and  evidence 
if  it  is  adduced  on  the  part  of  the  defence, 
whether  there  is  a  case  on  which  the  ac- 
cused ought  to  be  sent  for  trial.     It  is  no 
part  of  his  duty  or  his  province  to  try  the 
case.     In  considering  the  guilt  or  mno- 
cenoe  of  the  accused  he  has  only  to  see 
whether  there  is  a  fitting  case  upon  which 
to  put  the  accused  upon  his  trial.     That 
bemg  the  issue  before  him,  unless  some 
statutory  duty  is  imposed  upon  the  magis- 
trate, the  evidence  before  him  must  be 
confined  to  that  which  is  alone  the  ques- 
tion before  him.    If  he  exceeds  the  limits 
of  that  inquiry,  in  my  opinion  he  trans- 
gresses the  bounds  of  his  duty.    Now,  in 
this  case  the  charge  is  one  of  libel,  and 
what  was  it  the  duty  of  the  magistrate  to 
enquire  into  P     First,  to  see  whether  the 
written  matter  which  was  charged  to  be 
libellous  was  on  the  isuoe  of  it  a  libel. 
Secondly,  to  see  whether  the  charge  of 
publication  was  brought  home  to  the  ac- 
cused, or,  at  all  events,  so  far  brought 
home  that  he  ought  to  be  put  upon  his 
triaL    It  is  said  that  the  magistrate  has 
to  do  more,  that  it  was  incumbent  upon 
him  to  receive  evidence  to  shew  the  tnith 
of  that  which,  unless  the    truth  were 


shewn,  was  undoubtedly  libellous.  I  meet 
that  proposition  with  an  unhesitating  ne- 
gative. By  the  common  law  of  England, 
as  settled  prior  to  Lord  Campbell's  Act, 
and  as  it  still  remains  settled  indepen- 
dently  of  that  Act,  truth,  whatever  may 
have  been  the  state  of  things  in  ancient 
times,  was  not  a  defence  upon  a  criminal 
charge  of  Ubel.  It  therefore  can  only  be- 
come a  defence  under  the  statute  to  which 
I  have  referred ;  and  it  can  only  be  a  de- 
fence under  the  statute  when  the  statutory 
conditions  have  been  complied  with.  A 
magistrate  therefore  can  only  take  evi- 
dence of  the  truth  of  a  libel  when  it  is  in 
issue  before  him  under  that  statute;  at 
common  law  he  could  not  enter  into  any 
such  enquiry.  But  then  does  Lord  Camp- 
beH's  Act,  which  introduced  so  great  and 
important  an  alteration  and  innovation  in 
our  law  in  permitting  truth  to  be  a  de- 
fence upon  a  criminal  charge  of  libel, 
enable  a  magistrate  to  enter  upon  this 
new  branch  of  enquiry  in  a  case  like  the 
present?  Certainly  and  surely  not,  be- 
cause such  a  defence  does  not  arise  at  that 
stage,  and  it  cannot  therefore  be  put  for- 
ward  and  insisted  upon  before  the  magis- 
trate. I  tested  that  by  this  most  pertinent 
question,  which  I  put  more  than  once, 
and  to  which  I  have  received  no  satisfac- 
tory answer  so  far  as  this  application  is 
concerned.  Suppose  Mr.  Labouchere  had 
succeeded  fully  and  entirely  in  shewing 
the  truth  of  tnis  libel,  what  would  have 
been  the  duty  of  the  magistrate  P  Not- 
withstanding the  truth  of  the  libel  and 
the  cogency  of  the  evidence,  the  magis- 
trate would  have  been  compelled  to  com- 
mit or  hold  Mr.  Labouchere  to  bail,  be- 
cause it  was  matter  which  could  not  be 
gone  into  or  decided  upon  before  him. 
Ton  must  first  have  commitment  or  hold- 
ing to  bail,  next  indictment,  next  pleas, 
and  the  pleas  mast  be  such  as  to  satisfy 
the  exigencies  of  the  statute — and  until 
you  have  those  pleas  upon  the  record 
which  satisfy  the  exigencies  of  the  statu- 
tory conditions  there  is  no  defence  which 
can  be  raised  on  the  ground  of  truth. 
How,  then,  can  a  magistrate  enter  upon 
an  enquiry  which  is  beyond  his  province 
and  jurisdiction,  when,  eveii  if  the  truth 
were  established  to  the  uttermost,  he  can- 
not hold  his  hand,  but  must  commit  the 
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party,  if  there  is  a  libel,  and  if  the  pnb- 
lication  is  snfficiently  brought  home.  To 
my  mind,  therefore,  it  is  abundantly  clear 
that  any  enquiry  into  the  truth  of  these 
libellous  matters  was  beyond  the  pro- 
vince of  the  magistrate,  and  was  wholly 
irrelevant  to  the  only  enquiry  which  it 
was  competent  to  him  to  institute,  namely, 
whether,  independently  of  the  statutory 
defence,  which  could  only  be  raised  at  an 
ulterior  stage  of  the  proceedings,  the 
case  was  sufficiently  brought  home  to 
the  accused  to  call  for  commitment  or 
holding  to  bail.  That  is  my  view  with 
regard  to  jurisdiction.  In  my  opinion 
the  jurisdiction  of  the  magistrate  is  con- 
fined to  the  enquiry  as  to  whether  or  not, 
upon  a  proper  review  of  the  whole  evi- 
dence before  him,  for  the  defence  as  well 
as  for  the  prosecution,  he  arrives  at  the 
conclusion  that  the  case  is  one  which  he 
ought  to  send  for  trial,  and  a  defence 
which  cannot  be  raised  till  afterwards  is 
beyond  his  jurisdiction  to  enquire  into. 
Therefore,  so  far  as  the  truth  of  the  libel 
was  concerned.  Sir  Robert  Garden  was 
quite  right  in  what  he  did.  But  then  it 
is  said  that,  although  the  proof  of  the 
truth  of  the  matters  contained  in  this 
libel  would  not  have  been  available  so  as 
to  justify  the  magistrate  in  declining  to 
commit  the  defendant,  it  might  have 
been  received  with  a  view  to  its  being 
available  to  him  for  a  collateral  purpose, 
namely,  for  perpetuating  the  testimony. 
Now,  1  look  to  the  statute  and  I  find  no 
reference  to  the  perpetuation  of  evidence 
as  a  reason  why  magistrates  should  re- 
ceive it.  I  quite  agree  that,  incidentally, 
the  perpetuation  of  evidence  is  a  very 
great  advantage  which  arises  from  the 
procedure  established  by  the  statutes  for 
the  administration  of  criminal  justice  in 
the  matter  of  magisterial  enquiries.  In- 
deed, several  important  advantages  result 
from  the  system  of  procedure  which  has 
been  thus  establishea  by  statute.  First, 
those  who  have  to  frame  indictments 
have  before  them  the  evidence  contained 
in  the  depositions,  and  are  able  to  frame 
the  indictments  in  accordance  with  the 
precise  facts  of  the  case.  Then,  again, 
the  Judge  has  the  advantage  before  pro- 
ceeding to  hear  the  evidence  on  the  trial 
of  making  himself  more  or  less  familiar 


with  the  *'  facts  and  circnmstances  "  of 
the  case.  Then  there  is  the  great  advan- 
tage that  if  there  is  any  material  discre- 
pancy between  the  statements  of  a  wit- 
ness on  the  trial  and  those  made  before 
the  magistrate,  that  discrepancy  may  be 
pointed  out,  and  the  evidence  of  the  wit- 
ness established  or  materially  shaken,  as 
it  ought  to  be,  in  such  an  event.  And, 
lastly,  there  is  the  very  important  advan- 
tage  that  if  a  witness  who  has  given  his 
evidence  before  the  magistrate  dies  or  is 
too  ill  to  attend,  you  have  his  testimony 
in  a  form  in  which  it  can  be  used.  But 
although  there  are  these  advantages  in- 
cidental to  this  system  of  procedure,  I 
find  nothing  in  the  statute  which  war- 
rants the  conclusion  that,  because  of 
these  advantages,  the  magistrate  can 
exceed  the  limits  and  bounds  of  his  pro- 
per jurisdiction,  and  enter  into  an  enquiry 
which  is  ultra  and  foreign  to  the  ques- 
tion whether  he  shall  commit  or  hold  to 
bail  merely  to  perpetuate  such  testimony. 
I  see  nothing  in  tne  circumstances  which 
warrant  any  such  presumption  that  that 
was  the  statutory  intention,  and  still  less 
any  language  which  indicates  that  that 
was  the  intention  of  the  Legislature. 
Then  it  is  said,  lastly,  *'  But  this  evidence 
was  receivable  because  it  was  commenting 
on  the  conduct  of  a  public  man."  Now 
I  really  think  the  fallacy  of  such  an  ar- 
gument  is  so  transparent  that  it  is  hardly 
worth  while  to  occupy  a  minute  of  time 
in  exposing  its  wrongfulness.  It  is  true 
that  if  you  comment  upon  given  facts 
which  are  not  in  themselves  libellous, 
though  your  comment  be  apparently 
libellous  and  unjust,  it  may  acquire  the 
character  of  privilege,  because  the  man 
of  whom  you  are  speaking  is  a  public 
man.  I  will  illustrate  that  in  this  way. 
Suppose  a  writer  were  to  state  a  series  of 
fSeusts — ^true  in  themselves,  at  all  events 
not  libellous — of  a  public  man  standing 
before  a  constituency  for  election,  and  to 
say,  '*  This  man  is  a  dishonest  politician  ; 
he  is  not  a  man  fit  to  be  trusted  with  the 
confidence  of  the  constituency."  Well, 
the  comment  in  itself  might  be  unjust  and 
a  libellous  comment ;  but  the  facts  upon 
which  it  was  founded  not  being  them- 
selves libellous,  he  would  be  entitled  to 
say, "  Because  the  individual  has  put  him- 
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self  forward  in  a  pablio  capaoitj  I  am 
entitled  to  make  comments  upon  him, 
which  comments  are  privileged,  so  long 
as  thej  are  not  malicions."    Bat  take  the 
converse  of  the  proposition.     To  say  that 
jou  may  first  libel  a  man  and  then  com- 
ment npon  the  libel  is,  to  my  mind,  to 
onnnciate  that  which  is  so  transparent  an 
absordity  that  every  one  most  see  that  it 
is  not  worthy  of  argument.     If  yon  say  a 
man  is  a  morderer,  and  has  committed 
every  crime  on  the  face  of  the  earth,  and 
then  say,  "  And  therefore  I  say  he  is  so 
and  so  and  so  and  so,"  yon  cannot,  by 
calling  him  a  pnblic  man,  justify  com- 
ments  or  justify  facts.    Now  here  the 
fallacy  which  underlies  the  whole  argu- 
ment is  that  there  are  facts  which  are 
stated  independently  of  the  comments.  It 
is  said  that  Mr.  Lawson  is  so  and  so  and 
so  and  so,  and,  therefore,  he  is  a  disgrace 
to  journalism.    Well,  it  may  be  that  you 
may  speak  of  a  public  man  as  a  disgrace 
to  jonmalism,  possibly — I  am  not  express* 
ing  any  opinion  about  that  as  matter  of 
comment-— but  if  you  choose  to  justify  a 
general  and  sweeping  accusation  that  he 
is  a  disgrace  to  journalism  by  stating  a 
series  of  facts,  every  one  of  which  is  in 
itself   libellous,  you  cannot  justify  the 
statement  of  the  libellous  facts  on  the 
ground  that    they  are  comments  on  a 
public  nmn.     Facts  are  one  thing  and 
comments  are  another.     If  your  facts  are 
not  injurious,  and  you  can  shew  them  to 
be  true,  it  is  possible  that  your  comments, 
if  made  upon  the  conduct  of  a  public  man, 
may  escape  the  consequences  of  libel  by 
reason  of  the  privilege  which  would  att<ach 
to  them.    But  your  facts  must  be  in  them- 
selves not  libellous.    The  statements  must 
be  either  not  libellous,  or  you  must  be  in 
a  position  to  prove  the  facts.     But  here 
the  facts  stated  are  clearly  and  unmis- 
takably libellous,  unless  the  truth  can  be 
proved.     But  then  the  difficulty  of  prov- 
ing truth  is  this — that  yon  cannot  prove 
the  truth  of  that  which  is  libellous  until 
a  stage  of  the  proceeding  altogether  ulte- 
rior to  the  magistrate's  jurisdiction,  and, 
therefore,  from  whatever  point  of  view  I 
look  at  them,  the  arguments  in  this  case 
entirely  fail,  and  we  can  only  arrive  at 
one  conclusion,  that  this  defence  was  not 
evidence  before  the  magistrate.   We  may 


bear  in  mind  that  there  is  only  one  ground 
on  which  it  can  be  put  that  the  reception 
of  this  evidence  is  urgent  at  this  stage, 
and  that  is  that  the  witnesses  may  die  or 
fall  ill  whom  the  accused  wishes  to  call  or 
to  cross-examine,  but  the  danger  is  so 
remote  that  we  could  not  be  justified  in 
extending  the  provisions  of  the  statute 
merely  to  meet  it.    Just  let  me  put  this 
case  by  way  of   illustration,     suppose, 
with  reference  to  the  duty  which,  it  is 
contended,  is  imposed  upon  the  magistrate 
by  Russell  Grurney's  Act,  that  Mr.  La- 
bouchere,  instead  of  offering  this  evidence 
to  establish  the  truth  of  his  statements, 
had  said,  **  Well  I  shall  not  dispute  upon 
the  present  occasion  your  duty  to  commit 
me  or  to  hold  me  to  bail.     This  is  not  the 
stage  at  which  I  shall  ask  you  to  receive 
evidence  to  prove  the  truth  of  the  asser- 
tions I  have  made ;  but  I  will  ask  it  of 
yon  for  a  collateral  purpose.    I  desire  to 
put  it  on  record  in  order  to  perpetuate 
testimony  that  I  published  this  libel  under 
circumstances  of    the    greatest  possible 
provocation."    Would  that  have  been  ad- 
missible?    Would  it  have  been  within 
the  province  and  duty  of  the  magistrate 
to  receive  it  ?    I  say  emphatically  no.    It 
was  not  within  his  province,  because  it 
had  nothing  on  earth  to  do  with  the  ques- 
tion whether  Mr.  Labouchore  should  be 
committed  or  not.     That  test  appears  to 
me  to  be  a  complete  answer  to  the  able 
argument  by  Mr.  BnssoU  that   Russell 
Ourney's  Act  was  intended  to  enable  a  de- 
fendant to  obtain  evidence  and  perpetuate 
evidence  by  calling  witnesses  before  the 
magistrate  with  the  view  of  establishing 
anything  which  at  any  time  throughout 
the  whole  course  of  the  enquiry,  not  only 
before  the  magistrate,  but  afterwards  on 
the  trial,  could  possibly  have  any  rele- 
vancy or  be  material  to  the  defence.     It 
is  clear  that  the  magistrate  could  not,  for 
a  mere  collateral  purpose  ulterior  to  the 
exercise  of   his  jurisdiction,   take  upon 
himself  to  receive  evidence  which  did  not 
go  to  the  only  issue  before  him — namely, 
whether  the  case  was  one  which  ought  to 
be  sent  for  trial.    On  these  grounds  I  am 
clearly  of  opinion  that  the  rule  must  be 
discharged. 

Lush,  J. — The  argument  urged  before 
us  in  this  case  raises  two  questions,  which 
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I  tbink  I  ought  to  keep  distinct,  ^because 
they  are  distinct.  The  one  is  of  a  general 
character ;  the  other  has  reference  to  this 
particular  case.  The  first  is  of  great  and 
general  importance,  as  affecting  the  juris- 
diction and  practice  of  magistrates  in 
their  investigation  of  criminal  charges 
and  their  discretion  in  dealing  with  ac- 
cused persons  brought  before  them.  The 
contention  is  that  every  person  brought 
before  a  magistrate  on  a  criminal  charge 
has  a  right  to  require  him  to  receive  evi- 
dence which  might  be  serviceable  to  him 
on  his  trial,  in  case  he  should  be  com- 
mitted for  trial,  even  though  the  evi- 
dence would  have  no  tendency  to  prove 
or  to  disprove  the  guilt  of  the  party  so 
accused,  and  even  if  it  only  goes  to  mi- 
tigation of  punishment.  That  was  the 
general  proposition  contended  for  by  Mr. 
Russell  —  that  whatever  .  evidence  was 
proposed  to  be  adduced,  the  magistrate 
was  bound  to  receive  it,  even  though  his 
only  duty  was  to  determine  whether  a 
sufficient  case  had  been  established  for 
committing  the  defendant  for  trial  or 
holding  him  to  bail.  So  far  as  I  am  aware, 
it  is  the  first  time  such  a  proposition  has 
been  urged,  and  it  is  one  for  which  I  can 
find  no  authority,  nor  even  any  dictum 
giving  it  sanction.  Mr.  Russell  based 
his  argument  upon  particular  phrases  to 
be  found  in  two  Acts  of  Philip  &  Mary, 
in  7  Geo.  4,  in  Jervis's  Act,  and  again 
in  Mr.  Russell  Gumey's  Act,  and  he  en- 
deavoured to  support  it  by  considera- 
tions of  convenience,  inconvenience  and 
hardship  in  certain  events,  I  may  say 
that  considerations  of  inconvenience  occur 
to  one  on  the  other  side,  if  such  an  argu- 
ment is  to  prevail ;  but  of  course  all  such 
considerations  can  have  no  weight  with 
the  Court  if  they  are  inconsistent  with  the 
provisions  of  the  statute.  The  phrase 
first  occurs  in  the  Act  of  Philip  &  Mary, 
which  required  that  in  the  case  of  felony 
the  justices  shall  take  the  examination  of 
the  prisoner  and  information  of  them 
that  bring  him  in  of  the  fact  and  cir- 
cumstances thereof ;  and  the  same  or  as 
much  thereof  as  shall  be  material  to 
prove  the  felony  shall  bo  put  in  writing, 
before  admitting  him  to  bail.  The  ma- 
gistrate is  therefore  to  hear  all  the  facts, 
80  as  to  collect  what  is  material  from 


them.  Another  Act  of  the  same  reign 
extended  that  provision  to  cases  where 
the  prisoner  was  committed  and  not 
bailed ;  and  the  Act  7  Geo.  4,  using  the 
same  language,  further  extended  them  to 
misdemeanours.  It  became  the  duty  of 
the  mag^trates  under  these  statutes  to 
record  so  much  evidence  as  was  material 
to  prove  the  guilt  of  the  party  accused. 
Then  came  Jervis's  Act,  which  by  sec- 
tion 17  provided  that  the  evidence  of  the 
fact  and  circumstances  of  the  case  so  taken 
in  writing — and  it  must  be  remembered 
that  at  that  time  what  the  justice  had  to 
put  into  writing  was  what  was  material 
to  the  issue  before  him — ^might  be  read 
at  the  trial  in  case  of  the  death,  absence 
or  ilbiess  of  the  witness  who  gave  it. 
Then  came  Mr.  Russell  Gnmey's  Act, 
which  provides  for  the  first  time  for 
taking  the  evidence  on  behalf  of  the  pri- 
soner, and  upon  this  it  was  argued  that 
its  object  was  to  perpetuate  the  evidence 
for  the  prisoner's  benefit.  But  it  appears 
to  me  that  the  3rd  section  shews  that 
it  was  intended  to  remedy  a  grievance  of 
poor  persons  who  had  previously  to  go 
to  the  expense  of  subpoBuaiDg  their  wit- 
nesses, in  order  to  get  them  at  the  trial. 
Complaints  had — ^the  Act  stated — ^been 
frequently  made  as  to  the  injustice  done 
to  accused  persons  who,  by  reason  of 
their  poverty,  were  not  able  to  summon 
witnesses  on  their  trial ;  and  it  provided 
that  they  might  be  called  before  the  ma- 
gistrate, give  their  evidence,  and  be  bound 
over  to  appear  on  the  trial.  They  could, 
however,  be  examined  or  cross-examined 
only  as  to  facts  and  circumstances  mate- 
rial to  the  defence  or  tending  to  prove 
the  innocence  of  the  accused  person. 
The  statute  excluded  the  taking  of  evi- 
dence as  to  character,  and  yet  that  may 
be  very  important,  as  also  evidence  in 
mitigation  of  punishment.  If,  as  Mr. 
Russell  says,  a  person  accused  may  have 
witnesses  to  prove  anything  that  might 
be  serviceable  at  his  trial,  why  does 
the  provision  exclude  witnesses  to  cha- 
racter ?  The  reason  is,  that  they  must 
be  witnesses  material  to  the  case  — 
of  the  prisoner  that  may  be — or  tending 
to  prove  his  innocence.  These  two  ex- 
pressions are  on  purpose  to  point  to  the 
two  kinds  of  defence  that  may  be 
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—one  in  redaction  of  the  crime,  the 
other  in  establishing  innocence.  A  man 
might  be  charged  with  mnrder,  and  he 
was  at  liberty,  if  he  conld  do  so,  to  ad- 
duce evidence  which  wonld  reduce  the 
crime  to  manslanghter ;  or  with  robbery 
with  violence,  which  bj  evidence  he 
might  reduce  to  the  lesser  offence ;  or 
wifii  affgravated  assault,  which  he  might 
by  evidence  shew  to  have  been  a  common 
aasanlt.  If  a  party  were  charged  with 
having  published  a  defamatory  libel,  well 
knowmg  it  to  be  false,  he  might  by  evi- 
dence reduce  the  offence  to  the  minor 
charge  of  having  published  a  defamatory 
libeL  All  such  evidence  would  be 
material  to  the  case  of  the  accused, 
thouffh  not  proving  his  innocence.  Those 
are  we  onlv  statutes,  and  there  is  no- 
thing in  the  later  ones  to  widen  the 
field  of  enquiry.  Evidence  is  to  be  re- 
ceived on  the  one  hand  to  prove  the 
guilt,  on  the  other  to  prove  the  innocence 
or  rebut  the  presumption  of  the  guilt  of 
the  accused. 

Then  as  to  the  alleged  object  of  the 
statutes  being  to  perpetuate  testimony, 
that  point  has  been  fuUy  dealt  with  by 
the  Lord  Chief  Justice,  f^erhaps  at  com- 
mon law  the  deposition  of  a  witness  who 
bad  died  might  have  been  admitted  at 
the  trial;  but  it  is  to  be  observed  that 
now  the  provision  for  the  reading  of  the 
deposition  is  of  a  very  limited  character, 
for  if  a  witness  runs  away  his  deposition 
cannot  be*  read.  One  object  of  having 
the  deposition  was  for  the  information  of 
the  prisoner  himself,  and  another  for  the 
information  of  the  Judge  who  might  try 
him ;  but  whatever  be  the  various  objects 
the  language  of  the  Act  excludes  all  evi- 
dence not  material  to  the  case  or  tending 
to  prove  the  prisoner's  guilt  or  innocence. 

Then,  as  to  the  particular  proposition, 
it  was  urged  that  the  magistrate  had 
wrongly  refused  to  receive  evidence  as 
to  the  truth  of  the  alleged  libel ;  and  in 
comparing  the  affidavits  made  by  Mr. 
Labouchere  and  Sir  Robert  Garden,  I 
cannot  doubt  that  that  involves  the 
qnesstion  which  the  parties  came  before 
us  to  have  decided.  I  therefore  come 
to  the  question  whether,  on  a  charge  of 
publishing  a  malicious  libel|  it  is  com. 
Yob  49.— ILa 
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petent  to  prove  more  than  publication, 
and  that  the  party  making  the  charge 
is  the  person  referred  to  in  the  alleged 
libel.  Now,  it  is  perfectly  clear  that 
up  to  the  time  of  the  passing  of  Lord 
Campbell's  Act  the  truth  of  a  libel  was 
no  defence  at  all.  That  Act  made  au 
alteration  in  the  law,  and  under  certain 
conditions  it  enabled  a  person  charged 
with  publishing  a  defamatory  libel  to  rely 
for  his  defence  on  the  truth  of  the  libel. 
But  it  expressly  provided  that  the  ques- 
tion of  the  truth  of  the  libel  should  be 
raised  by  plea,  and  the  plea  can  only  be 
had  recourse  to  after  committal.  It  has 
been  said — and  it  is  unfortunately  true — 
that  if  the  defendant  here  should  be  com- 
mitted for  trial  or  held  to  bail,  he  may, 
though  charged  under  the  5th  section  of 
Lord  Campbell's  Act,  be  indicted  under 
the  4th  section.  I  hope  the  law  will  be 
altered  in  that  respect;  but  the  question 
we  have  to  decide  is  what  is  the  law  now 
as  to  the  taking  of  evidence  on  the  pre- 
liminary enquiry  on  a  charge  founded  on 
the  5th  section  of  the  Act.  If  the  de- 
fendant had  been  charged  with  having 
published  a  defamatory  libel,  well  knowing 
it  to  be  false,  he  would  be  entitled  to  ad- 
duce evidence  to  shew  that  he  had  no 
such  knowledge,  and  thus  indirectly 
of  proving  the  truth  of  the  libel ;  but  on 
a  charge  of  publishing  a  defamatory  libel, 
justification  as  to  the  truth  of  the  libel 
can  only  be  grounded  upon  a  plea,  and 
it  is  optional  to  a  defendant  when  he 
comes  to  take  his  trial  so  to  defend  him- 
self or  not ;  but  if  he  does,  he  must  not 
only  state  that  the  publication  of  the 
alleged  libel  was  for  the  public  benefit, 
but  the  feusts  on  which  he  relies  to  bear 
out  that  assertion.  The  case  of  Ex  parte 
EUUsen  (2)  has  been  relied  on  as  over- 
ruling that  of  The  Queen  v.  Toumshend 
(1),  but  I  think  it  is  to  be  regretted  that 
the  learned  editor  of  the  book  in  which  it 
is  so  stated  had  not  made  enquiry  at  the 
Crown  Office,  for  he  would  then  have 
seen  that  the  two  cases  had  been  similarly 
decided,  and  persons  would  not  have  been 
misled  by  supposing  that  the  one  had 
overruled  the  other.  In  my  opinion  those 
two  cases  were  perfectly  well  decided, 
and|  thereforCi  that  in  this  case  the  rule 
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for  a  manriamns  ought  to  be  discharged 
with  costs  to  both  parties. 

Manistt,  J. — ^As  I  took  part  in  grant- 
ing this  rule  I  think  it  right  to  say  that 
it  was  not  owing  to  any  donbt  entertained 
either  by  my  learned  brother,  Mr.  Justice 
Field,  or  myself,  as  to  the  law  of  the  case 
that  we  granted  the  rnle.  We  entertained 
no  donbt;  bnt,  having  regard  to  that 
which  is  now  admitted  on  all  hands  to  be 
the  fact — ^namely,  the  importance  of  the 
case — ^we  thonght  it  better,  more  expe- 
dient, that  a  rule  nisi  should  be  granted, 
in  order  that  the  matter  shonld  undergo 
such  discussion  as  it  has  undergone — 
full,  exhaustive,  and  elaborate  as  it  has 
been — and  be  solemnly  decided  in  order 
that  there  niight  be  no  doubt  or  difficulty 
in  future.  Having  said  so  much,  my  ob- 
servations on  the  case  will  be  very  short. 
Agreeing  as  I  do  with  the  exhaustive 
judgment  of  the  Lord  Chief  Justice, 
supplemented  in  some  ver}^  important 
points  as  regards  the  general  adminis- 
tration of  the  law  by  Mr.  Justice  Lush 
— agreeing  as  I  do  with  the  principles 
they  have  enumerated  and  the  conclusions 
at  which  they  have  arrived — I  have  little 
to  add  to  what  has  been  said.  I  have 
little  to  add  because  it  seems  to  me  quite 
sufficient  to  found  my  judgment  on  the 
statute  itself — I  mean  Lord  Campbell's 
Act.  In  that  statute  will  be  found,  as  I 
take  it,  the  answer  to  this  application. 
We  need  go  no  further.  Now,  it  cannot 
be  doubted  that  until  the  passing  of  Lord 
Campbell's  Act  the  magistrates  had  no 
jurisdiction  whatever  to  enter  into  the  ques- 
tion of  the  truth  or  falsehood  of  a  Hbel, 
and  even  under  the  5th  section  of  the  Act 
charging  simply  a  defamatory  libel — ^the 
section  under  which  these  proceedings  are 
brought— evidence  as  to  the  truth  of  a 
libel  cannot  be  given  before  a  magistrate. 
Therefore,  it  was  decided — ^rightly  decided, 
as  it  seems  to  me — in  the  case  of  The 
Queen  v.  Townshend  (1),  that  if  a  magis- 
trate, on  the  preliminary  inquiry,  went 
into  evidence  as  to  the  truth  of  the  libel, 
be  went  into  evidence  that  was  not  rolo- 
vant  to  the  matter  before  him,  and  that 
the  evidence  so  given  could  not  be  made 
the  subject  of  an  indictment  for  perjury 
at  any  stage  of  the  case,  either  before  or 
after  the  trial.    The  depositions  would  be 


simply  so  much  waste  paper.  Therefore, 
it  seems  to  me  that  to  compel  a  magistrate 
to  take  evidence  irrelevant  to  the  issue  be- 
fore him  would  be  simply  going  through 
a  mockery — a  hollow  mockery.  But  it  is 
said  that  the  evidence  might  be  useful  to 
the  defendant  afterwards  at  the  trial,  if 
only  in  mitigation  of  punishment.  Well, 
that  could  not  at  any  time  have  been 
held,  and  even  affidavits  as  to  the  truth 
of  a  libel  after  trial  or  after  conviction 
cannot  be  received.  Lideed  ever  since 
the  great  case  of  The  King  v.  Sir  Fra/ncis 
Burdett  (6)  affidavits  as  to  truth  never 
have  been  received.  They  have  always 
been  rejected.  It  is  only  when  a  person 
charged  with  libel  has  complied  with  the 
6th  section  of  Lord  Campbell's  Act  that 
the  question  can  be  gone  into.  It  is  now 
open  to  a  person  to  plead  the  truth  of 
the  matter  char^^,  but  at  the  same  time 
he  must  establish  tiiat  it  was  for  the 
benefit  of  the  public  that  the  matters  so 
charged  should  be  published ;  and  it  is 
only  when  that  plea  has  been  entered — 
guarded  as  it  is — ^that  the  question  can 
be  gone  into.  It  is,  in  fact,  specially 
enadied  that  the  matters  charged  shall 
not  be  enquired  into  without  such  plea. 
In  this  case  the  defendant  has  had  no  op- 
portunity of  legally  entering  such  a  plea 
— the  enquiry  has  not  yet  arrived  at  the 
stage  for  it ;  and  if  the  magistrate  were 
to  receive  the  evidence  he  would  be  going 
beyond  the  limits  of  his  jurisdiction.  In 
my  opinion  it  is  only  necessary  to  refer  to 
the  common  law,  and  to  the  provisions 
contained  in  the  6th  section  of  Lord 
Campbell's  Act»  to  find  ground  for  dis- 
charging this  rule  upon  the  point  of  the 
reception  of  evidence  as  to  the  truth  of 
the  matter.  And  there  I  might  well  con- 
clude what  I  have  to  say ;  because  any 
one  looking  at  the  affidavits  will  see  that 
that  was  the  only  question  which  the 
magistrate  intended  to  be  presented  to 
the  Court.  Several  other  points,  however, 
have  been  raised,  on  only  one  of  which 
will  I  comment.  It  has  been  urged  that 
the  defendant  was  entitled  to  a  mandamus 
on  the  ground  that  the  evidence  he  de- 
sired to  be  received  would  tend  to  shew 
that  the  libel  was  a  fair  comment  on  the 

(6)  4  B.  &  A;id.  95. 
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public  acts  of  a  public  man.  Well,  with 
regard  to  some  of  the  passages  of  that 
libel — and  only  some  have  been  mentioned 
— I  should  have  thought  that,  after  hear- 
ing them,  it  required  some  courage  to  saj 
that  anj  magistrate  could  be  asked  to 
receive  evidence  to  lead  him  to  the  con- 
clusion that  that  which  the  libel  itself 
shevrs  is  not  true  was  true — namely,  that 
that  libel,  consisting  as  it  does  of  what  I 
venture  to  say  may  fairly  be  characterised 
as  vulgar,  coarse  abuse  and  vituperation, 
and  that  of  a  very  remarkable  and  ex- 
treme character,  could  for  one  moment  by 
any  sensible  person  be  treated  as  fair 
comment  upon  the  public  conduct  of  a 
public  man.  And,  if  the  question  was 
before  us  whether  a  mandamus  should 
issue  to  compel  the  magistrate  to  receive 
evidence  to  contradict  that  which  on  the 
face  of  the  libel  itself  is  manifest  and 
transparent,  if  we  granted  such  an  appli- 
cation we  should  be  simply  ordering  him 
to  do  that  which  is  revolting  to  common 
sense,  and  which,  it  seems  to  me,  would 
bring  scandal  upon  that  high  preroga- 
tive writ  of  mandamus — ^that  we  should 
really  be  offering,  in  the  name  of  the 
Queen,  an  insult  to  the  understanding 
and  the  common  sense  of  the  magistrate 
to  whom  it  was  directed.  Therefore,  it 
seems  to  me  to  be  only  necessair  to  look 
at  the  libel  itself  to  say  that  this  Court 
could  never  entertain  the  suggestion  of 
issuing  a  mandamus  compelling  the  ma- 
gistrate to  receive  evidence  that  the  mat- 
ter charged  in  this  case  constituted  a  &ir 
comment  on  the  public  acte  of  a  public 
man. 

Buh  discharged. 


Solidton— A.  T.  Cox,  for  complainant;  T.  J. 
NelaoD,  the  City  Solicitor,  for  Sir  R.  Carden ; 
H.  Kimber  &  Co.,  for  defendants. 
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'  g  I  THE  QUBEN  t;.  MARTIN.* 

Forgery — Fictitious  Christian  Name, 


The  ^prisoner  in  payment  for  a  pony  amd 
cart  purchased  hy  him  from  the  prosecutor^ 
drew  a  cheque^  in  the  presence  of  the  pro- 
secutoTy  upon  a  hank  in  which  Jie^  the 
prisoner^  had  no  account^  in  the  name  of 
WiUia/m  Martin^  his  real  nams  being 
Robert  Martin^  and  gave  it  to  the  prose- 
cutor as  hisy  the  prisoner's,  own  cheque 
drawn  in  his  own  name.  The  prose^iUor 
received  it  in  the  belief  that  it  was  drawn 
in  the  prisoner's  own  name : — 

Held,  that  as  the  prisoner  ganje  the 
cheque  enUrely  as  his  own^  his  subscribing 
it  by  a  fictitious  name  did  not  make  it  a 
forgery,  the  credit  hcmng  been  wholly 
given  to  himself  without  any  regard  to  the 
name,  or  any  relation  to  a  third  person. 

Dunn's  Case  (1  L.  0.  C.  69)  followed. 

Oasb  reserved  by  Oookbum,  O.J. 

The  prisoner  Robert  Martin  was  tried 
on  an  indictment  which  charged  him  in 
one  count  with  having  forged,  and  in  an- 
other with  having  uttered,  a  forged  order 
for  the  sum  of  321.  with  intent  to  defiraud. 
The  facts  were  as  follows : — 

The  prosecutor  Qeorge  Lee  is  a  horse- 
dealer  at  Ashford  in  Kent.  The  prisoner 
Martin  had  been  for  many  years  collector 
of  the  tolls  of  the  markets  of  Ashford 
and  Maidstone,  and  was  well  known  to 
the  prosecutor.  In  the  course  of  the 
present  year,  the  prisoner,  having  ceased 
to  hold  the  above-mentioned  offices,  left 
the  neighbourhood  and  went  to  reside  in 
Southwark.  On  the  2nd  of  September, 
being  again  at  Ashford,  for  what  purpose 
did  not  appear,  he  saw  the  prosecutor 
Lee  in  the  street  in  a  pony-cart,  and  ac- 
costed him,  enquiring  if  he  (Lee)  had  a 
pony  for  sale,  whereupon  the  prosecutor 
recommended  him  to  buy  the  pony  he 
was  then  driving.  A  deal  ensued,  the 
result  of  which  was  that  the  prosecutor 
agreed  to  sell,  and  the  prisoner  to  buy, 
the  pony  and  carriage  for  82Z. 

The  prisoner  proposing  to  ^ve  his 
cheque  lot  the  amount,  both  parties  went 

»  Coram  Cockbnm,  C.J. ;  Lush,  J. ;  Huddle- 
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into  an  adjoining  inn  in  order  that  the 
cheqne    might    be    there    drawn.     The 
prisoner  then  produced  a  printed  form  of 
cheque  of  the  bank  of  Messrs.  Wigan  & 
Co.,  bankers  of  Maidstone,  taken  from  a 
cheque-book  of  which  he  had  become 
possessed  as  a  former  customer  of  the 
bank.     This  he  filled  up  in  the  presence 
of  the  prosecutor,  with  the  name  of  the 
latter  as  payee,  signed  it  in  the  name  of 
William  Martin,  his  name  being  Robert, 
and  delivered  it  to  the  prosecutor,  who 
put  it  in  his  pocket  without  further  look- 
ing at  it  or  observinff  in  what  name  it 
was  signed,  after  which  he  proceeded  to 
give  possession  of  the  pony  and  carriage 
to  the  prisoner.   On  the  ensuing  morning 
the  prisoner  drove  the  pony  and  carriage 
to  town,  and  on  the  oay  after  drove  to 
Bamet  Fair,  where  he  sold  both.    On 
the  cheque  being  presented  at  Messrs. 
Wigan's  bank,  payment  was  refused  on 
the  ground  that  the  signature  was  not 
that  of  any  customer  of  the  bank. 

The  prisoner  had  been  a  customer  of 
the  bank,  and  had  had  an  account  there 
in  his  proper  name  of  Robert  Martin; 
but  his  account  remaining  overdrawn  for 
some  time  after  he  had  ceased  to  be  the 
collector  of  the  market  tolls,  and  the 
bank  insisting  on  the  balance  due  to 
them  being  paid,  the  amount  was  ac- 
cordingly paid  on  the  4th  of  June,  and 
the  account  was  then  closed.  No  money 
was  afterwards  paid  in  to  the  prisoner's 
credit,  nor  was  any  cheque  drawn  by 
him.  He  asserted,  indeed,  in  his  defence 
on  this  charge  that  he  had  expected 
money  to  have  been  paid  in  to  his  ac- 
count, but  no  evidence  was  adduced  to 
shew  that  there  was  any  foundation  for 
this  statement.  No  name  was  mentioned 
of  any  person  owing  him  money  or  by 
whom  he  expected  money  to  be  paid  into 
the  bank  on  his  account.  He  had  ceased 
to  all  intents  and  purposes  to  be  a  cus- 
tomer of  the  bank,  and  must  have  been 
fully  aware  that  a  cheque  drawn  by  him 
on  the  bank  would  certainly  be  dis- 
hononred. 

Under  these  oiroumstanoea  there  can 
be  no  doubt  that  the  prisoner  had  been 
guilty  of  the  offence  of  obtaining  the 
prosecutor's  goods  by  &lse  pretences. 
But  the  indiotonent  being  for  forgery  of 


the  cheque,  and  it  appearing  to  me 
doubtful  whether  the  cmarge  ci  iov^iBrj 
could  upon  the  facts  proved  be  upheld, 
1  reserved  the  case  for  the  consideration 
of  the  Court. 

In  considering  this  question  I  have 
further  to  cne^  attention  to  the  following 
£Eu;ts : — 

The  prisoner  in  drawing  this  cheque 
and  dehvering  it  to  the  prosecutor,  did 
not  do  so  in  the  name  of,  or  as  repre- 
senting, any  other  person,  real  or  ficti- 
tious. The  cheque  was  drawn  and  ut- 
tered as  his  own,  and  it  was  so  received 
by  the  prosecutor,  to  whom  the  prisoner 
was  perfectly  well  known  as  an  acquaint- 
ance of  twenty  years'  standing,  and  b^ 
whom  he  was  seen  to  sign  it.  The  pri- 
soner did  not  obtain  credit  with  the  pro- 
secutor by  substituting  the  Christian 
name  of  William  for  that  of  Robert  He 
would  equally  have  got  credit  had  he 
signed  his  proper  name  of  Robert.  The 
credit  was  given  to  the  prisoner  himself, 
not  to  the  name  in  which  the  cheque  was 
signed ;  the  cheque  was  taken  as  that  of 
the  incUviduid  person  who  had  just  been 
seen  to  sign  it,  not  as  the  cheque  of 
William  Martin  as  distinguished  from 
Robert  Martb,  or  of  any  other  person 
than  the  prisoner.  On  we  contrary,  if 
the  prosecutor,  who  knew  the  prisoner's 
name  to  be  Robert^  had  observed  that 
the  signature  was  in  the  name  of  Wil- 
liam, he  would  in  all  probability  have 
suspected  something  wrong,  and  would 
have  refused  to  take  the  cheque. 

There  was  nothing  whatever  firom 
which  the  motive  of  t^  prisoner  in  sign- 
ing a  wrong  Christian  name  could  be 
gathered.  There  happened,  indeed,  to 
be  a  William  Martin  a  customer  of  the 
bank,  but  this  was  unknown  to  the  pri- 
soner; besides  which,  as  the  prisoner 
was  perfectly  aware  that  his  person  and 
true  name  were  well  known  to  the  pro- 
secutor, it  could  not  be  supposed  that  he 
intended  to  pass  himself  off  as,  or  the 
cheque  as  the  cheque  of,  any  William 
Martin  other  than  himself.  The  only 
motive  which  has  occurred  to  my  mind 
as  one  which  might  have  induced  him  to 
sign  a  false  Christian  name  is,  that  he 
may  have  thought  that  by  so  doing  he 
might  avoid  bemg  liable  on  the  cheque 
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when  payment  had  heen,  as  it  was  cer- 
tain to  be,  refosed.  This^  however, 
amonntB  to  no  more  than  conjeetnre.  Be 
it  as  it  may,  and  whatever  may  have 
been  the  motive,  it  occurred  to  me  that 
while  there  had  been  a  fictitious  sig- 
nature to  the  cheque  in  question,  so  £r 
as  the  Christian  name  was  concerned, 
yet  the  signature  having  been  aflBxed  by 
the  prisoner,  and  the  cheoue  delivered 
by  him  as  his  own,  though  there  had 
been  a  signature  in  a  fictitious  name,  the 
name  coiSd  not  be  said  to  be  that  of  a 
fictitious  person,  and  that  in  this  respect 
the  case  did  not  Ml  within  the  principle 
of  the  cases  in  which  it  has  been  held 
that  the  use  of  the  pretended  name  of  a 
fictitious  person  amounts  to  forgery.  I 
have,  therefore,  ctought  the  assistance  of 
the  Court  as  to  whether,  under  the  dr- 
oumstances,  the  affixing  a  fictitious 
Christian  name  to  this  cheque  by  the 
prisoner  amounts  to  forgery  as  charged 
in  the  indictment. 
No  counsel  appeared  to  argue  the  case. 

Hawkihs,  J.,  referred  to  JDumn^s  Ocue 

(1). 

CoCKBUBN,  C.J. — This  case  is  con- 
cluded by  authority,  independently  of 
which  I  entertain  no  doubt.  In  Dunn*8 
Case  (1^  it  was  resolved  by  the  Judges 
that  ''m  all  forgeries  the  instrument 
supposed  to  be  foxged  must  be  a  &lse  in- 
stnunent  in  itself;  and  that  if  a  person 
give  a  note  entirely  as  his  own,  his  sub- 
scribing it  by  a  fictitious  name  will  not 
make  it  a  forgerv,  the  credit  there  being 
wholly  given  to  himself,  without  any  re- 
gard to  the  name,  or  any  relation  to  a 
third  person."  The  conviction  must 
therefi)re  be  quashed. 

The  other  Judges  concurred. 

Oimviction  qwuhed. 
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[GROWN  CASE  RESERVED.] 
1879     1 

N        22    f  THE  QUKBN  V.  WILSON.* 

Debtors  Act,  1869  (32  ^  33  Vid,  e.  62. 
8.  12) — Adjudication  of  Bankruptcy  — 
Infcmt— Trade  Debts — InfoAits  Belief  Act, 
1874  (37  ^  38  Vict.  c.  62,  s.  1). 

The  pri8oner  was  convicted  under  section 
12  of  the  Debtors  Act,  1869  (32  ^  33  Vict, 
c,  62),  for  that  he,  toithin  four  months  be* 
fore  the  presentation  of  a  bankruptcy  peli" 
Hon  against  him,  upon  which  Tie  was 
odQudged  bankrupt,  quitted  England,  taking 
with  him  property  to  the  amount  of  201, 
which  ought  by  law  to  have  been  divided 
amongst  his  creditors.  The  prisoner,  who 
traded  in  HvJl,  left  England  with  a  sum  of 
motley  exceedvifig  202.,  md  was  during  his 
absence  adjudged  bankrupt.  At  the  time 
he  was  so  adjudged  he  was,  as  also  at  the 
present  time,  a  minor.  The  debts  proved 
against  his  estate  in  the  bankruptcy  were 
trade  debts,  and  it  did  not  appear  that 
any  debts  for  necessaries  supplied  to  him 
existed: — 

Held,  (hat  the  eonvicUoih  coutd  not  be 
upheld,  because  the  prisoner  had  no  credit 
tors  amongst  whom  the  said  sum  of  money 
ought  by  law  to  haoe  been  divided,  the  trade 
contrads  being,  by  the  Infants  Belief  Act, 
1874  (37  ^  38  Vict.  c.  62.  s.  1),  void  (1). 

Case  reserved  by  the  Becorder  of  Hull. 

The  prisoner  was.  tried  on  an  indict- 
ment under  the  12th  section  of  the 
Debtors   Act,   1869   (2),  charging  him 

*  Coram  Gockbnns,  GJ.;  Haddleaton,  B.; 
Lindley,  J. ;  Manisty,  J. ;  and  Hawkins,  J. 

(1)  See  farther  Ex  parte  Kibble,  44  Law  J.  Rep. 
Bankr.  68;  Law  Rep.  10  Gh.  App.  873;  and  Re 
Lynoh,  46  Law  J.  Rep.  Bankr.  48;  Law  Rep. 
2  Ch.  D.  227. 

(2)  82  &  88  Vict.  e.  62.  a.  12:  '*  If  any  person 
who  is  acyndged  a  bankrupt,  or  has  his  aflhirn 
liquidated  by  arrangement,  after  the  presentation 
of  a  bankmptcy  petition  against  him  or  the  oom- 
menoement  of  the  liquidation,  or  within  four 
months  before  sueh  presentation  or  oommenoe- 
ment,  quits  England,  and  takes  with  him  .... 
any  part  of  his  property  to  the  amount  of  20L 
or  upwards,  which  ought  by  law  to  be  divided 
amongst  his  creditors,  he  shall  (unless  the  jury  is 
satisfied  that  he  had  no  intent  to  defraud)  be 
guilty  of  felony." 


14 


CASES  GONNBCTED  WITH 


[N.S. 


The  Queen  y.  Wileon,  aCS. 


with  having  felonionslj,  within  four 
months  before  the  presentation  of  a  bank- 
ruptcy petition  against  him,  quitted  Eng- 
land, and  taken  with  him  his  money,  to 
the  amount  of  20L  and  upwards,  wmch 
ought  by  law  to  have  been  divided 
amongst  his  creditors,  with  intent  to  de- 
fraud. The  prisoner  traded  in  Hull  as  a 
Baltic  merchant.  On  the  19th  of  October, 
1878,  he  drew  out  of  his  bankers'  hands 
at  Hull  the  sum  of  1282.  in  cash,  and  on 
the  27th  of  the  same  month  quitted  Eng- 
land for  Sydney,  and  arrived  at  the  latter 
place  on  the  2nd  of  February,  1879. 

On  the  dOth  of  November,  1878,  within 
four  months  of  the  prisoner  Imvin^  quitted 
England  as  aforesaid,  a  petition  m  bank- 
ruptcy was  presented  in  the  local  Court 
of  Bankruptcy  at  Hull  against  him,  and 
he  was  on  the  same  day  adjudicated  a 
bankrupt.  At  the  time  the  prisoner  was 
so  adjudicated  a  bankrupt  he  was  on  the 
high  seas  on  his  way  to  Sydney.  On  the 
3rd  of  February,  1879,  the  prisoner  was 
apprehended  at  Sydney,  and  charged  with 
this  offence,  and  ne  then  gave  up  to  the 
officer  apprehending  him  the  sum  of  961, 
in  gold  and  jiotes,  and  confessed  to  him 
that  it  waa  part  of  the  money  he  had 
taken  with  him  when  he  quitted  Eng- 
land. 

The  debts  proved  against  the  estate 
were  all  trade  debts,  and  contracted  by 
the  prisoner  in  his  trade  as  a  Baltic  mer- 
chant.  No  debts  for  necessaries  were 
proved  against  the  estate,  nor  was  it 
shewn  ti^t  any  debts  for  necessaries 
existed.  The  me  of  the  proceedings  in 
the  said  Bankruptcy  Oourt  was  put  in 
evidence,  and  amongst  them  was  the 
order  of  abjudication  of  the  prisoner  to 
be  a  bankrupt,  dated  the  30th  of  Novem- 
ber, 1878. 

On  the  prisoner's  paxt  it  was  proved 
before  me  that  the  prisoner  was  bom  on 
the  13th  of  March,  1859.  He  was  conse- 
quently a  minor  at  the  time  of  the  afore- 
said adjudication  of  bankruptcy,  and  at 
the  time  when  he  contracted  the  aforesaid 
debts  which  had  been  proved  against  his 
estate ;  and  it  was  contended  on  his  be- 
half that  by  reason  of  his  infiuiqy  the  said 
proceedings  in  bankruptcy  were  void; 
that  he  had  not  and  could  not  have  any 
creditors  within  the  meaning  of  the  12th 


section  of  the  Debtors  Act,  1869,  amongst 
whom  the  property  which  he  took  away 
with  him  ouffht  by  law  to  be  or  to  have 
been  divided,  inasmuch  as  since  the  In- 
fants Belief  Act,  1874  (3),  contracts  by 
infiints,  except  for  necessaries,  are  void ; 
and  that  the  prisoner  was  never  liable  at 
law  or  in  eqmty  for  the  said  debts  con- 
tracted during  his  infancy,  and  could  not 
have  creditors  in  respect  of  them. 

The  jury  convicted  the  prisoner,  and 
the  question  reserved  for  the  Court  was 
whether,  under  the  circumstances  stated, 
the  prisoner  ought  to  have  been  convicted. 

OyrU  Doddf  who  appeared  for  the  pri- 
soner, was  stopped  by  the  Court. 

Ghnt  (The  Attorney^Oefneral^  Sir  John 
Holker^  with  him),  for  the  prosecution, 
admitted  that  the  conviction  could  not 
be  sustained,  because  the  prisoner  had  no 
creditors  amongst  whom  the  said  sum  of 
money  ought  by  law  to  have  been  divided, 
the  trade  contracts  being  by  the  Infants 
BeHef  Act,  1874  (3),  ymd. 

CoGXBUBN,  C.J. — ^We  are  all  agreed 
that  this  conviction  cannot  be  sustained. 

Oonvicium  quashed. 


Solicitors — ^The  Solicitor  to  the  Treasniy,  for  the 
prosecution;  £.  Layenick,  Hull,  for  the  pri- 
soner. 


(3)  87  &  88  Viet.  c.  62.  s.  1 :  '*  All  oontnusts,  whe- 
ther by  specialty  or  by  simple  contract,  henceforth 
entezed  into  by  infiints  for  the  repayment  of  money 
lent  or  to  be  lent,  or  for  goods  supplied  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and 
all  accounts  stated  with  infants  shall  be  absolutely 
void :  Provided  always,  that  this  enactment  shall 
not  invalidate  any  contract  into  which  an  inihnt 
may,  by  any  existing  or  tatan  statute,  or  by  the 
rules  of  common  law  or  equity,  enter,  except  such 
as  now  by  law  are  voidable."     .  , 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

1879.    1    DANBT  (appeUarU)  v.  hitnteb 
Nov.  28.  J  (reapwiderU). 

HighwayB — Name  of  Owner  of  Oart^ 
when  to  he  painted  on  U — Highwajf  Act^ 
1835  (S  ^  6  Wai  4.  c.  60),  ».  76— 
**Oart  * — Gustoms  and  Inland  Revenue 
DuHes  Act,  1869  (32  4-  33  Vict.  0.  14), 
88. 18  and  19. 

A  Ught  spring  cart  usedty  tJhe  maker  of 
agricultural  implements  for  conveying  them 
to  market  as  well  as  for  driving  himself 
and  family  from  place  to  place,  Ofnd  on 
which  he  paid  a  tax  under  32  ^  33  Vict, 
c.  14.  8.  18,  is  not  a  **  caxt  *'  within  the 
meaning  of  section  76  of  the  Chneral  High' 
way  Act,  1835  (5^6  WiU.  4.  c.  50),  so 
as  to  make  it  necessary  for  the  owner*s 
name  to  he  painted  thereon. 

Case  stated  by  justiceB  under  20  &  21 
Vict.  0.  43. 

At  the  Petty  Sessions  holden  at  the 
justice  room  in  the  parish  of  Wrawbj, 
in  and  for  the  diyision  of  Brigg,  in  the 

?arts  of  Idndsej,  on  the  3rd  day  of  Jnne, 
879,  an  information  and  complaint  pre- 
ferred by  Thomas  Danby  (hereinafter 
called  the  appellant)  against  Gfeorge 
Hanter  (hereinafter  called  the  respon- 
dent) nnder  section  76  of  the  Act,  5  & 
6  Will.  4.  cap.  50  (1),  charging  for  that 

(1)  6  &  6  WiU.  4.  c  60.  s.  76  :— "  And  bo  it 
fartlier  eDActed  that  the  owner  of  every  waggon, 
cart  or  other  such  carriage,  shall  paint  or  cause 
to  be  painted  in  one  or  more  straight  line  or  lines 
npon  some  conspicuous  part  of  the  right  or  off- 
side of  his  waggon,  cart  or  other  such  carriage, 
or  upon  the  offside  shafts  thereof,  before  the 
same  shall  be  used  on  any  highway,  his  Christian 
name  and  surname,  or  the  style  and  title  by  which 
he  is  commonly  designated,  and  the  place  of  his 
trade  or  abode,  or  the  Christian  and  surname  and 
place  of  trade  or  abode  of  a  partner  or  owner 
thereof  at  full  length  in  large  legible  letters  in 
white  upon  black  or  black  upon  white,  not  loss 
than  one  inch  in  height,  and  continue  the  same 
thereupon  so  long  as  such  waggon,  cart  or  other 
such  carriage  shall  be  used  upon  any  highway ; 
and  eyezy  owner  of  any  waggon,  cart  or  other 
such  carriage  who  shall  use  or  allow  the  same  to 
b«  used  on  any  highway  without  the  name  and 


he,  the  respondent,  on  the  1st  day  of 
May  last,  at  the  parish  of  Wrawby  in 
the  parts  aforesaid,  then  being  the  owner 
of  a  certain  cart,  nnlawfolly  did  nse  the 
same  on  a  certain  highway  there  situate 
called  Wrawby  Street  without  having 
then  and  there,  and  before  the  same  was 
so  used,  his  name  printed  thereon  as  re- 
quired by  the  statute  in  that  behalf,  was 
heard  and  determined  by  us,  and  upon 
such  hearing  we  dismissed  the  said  in- 
formation and  complaint. 

Upon  the  hearing  of  the  said  informa- 
tion and  complaint  it  was  proved  on  the 
part  of  the  appellant  and  found  as  a  &ct 
that  the  respondent  was  the  owner  of  a 
cart,  and  did  use  the  same  on  the  high- 
way^ in  question  without  having  his 
name  painted  thereon,  but  on  the  part  of 
the  respondent  it  was  contended  that  the 
cart  which  he  so  used  was  not  such  a 
"  cart  or  other  carriage  "  as  was  contem- 
plated by  the  statutes.  It  was  proved 
by  the  respondent  and  admitted  that  the 
cart  was  a  light  spring  cart  used  by  the 
respondent  in  his  trade  as  an  agricultural 
implement  maker,  and  for  which  he  paid 
the  annual  dutv  of  155.  imposed  by  the 
statute  of  32  &  33  Vict.  c.  14,  s.  18  (2), 

description  painted  thereon  as  aforesaid,  or  who 
shall  suflbr  the  same  to  become  illegible,  or  who 
shall  paint  or  cause  to  be  painted  any  false  or 
fictitious  name  or  place  of  trade  or  abode  on  such 
waggon  or  cart  or  other  such  carriage,  shall  for- 
feit and  pay  on  conviction  for  every  such  offence 
a  sum  not  exceeding  40s,  with  or  without  costs  as 
the  justices  before  whom  such  conviction  shall 
take  place  shall  think  fit." 

(2)  The  Customs  and  Inland  Bevenue  Duties 
Act,  1869,  82  &  33  Vict  c  14. 

Bf  section  18,  a  duty  is  imposed  on  *'  every 
carriage." 

By  section  19,  sub-sect  6:  "The  term  *  car- 
riage '  means  and  includes  any  vehicle  drawn  by 
a  horse  or  mule,  or  horses  or  mules,  except  a 
waggon,  cart  or  other  vehicle  used  solely  for  the 
conveyance  of  any  goods  or  burden  in  the  course 
of  trade  or  husbandry,  and  whereon  the  Christian 
name  and  surname  and  place  of  abode  or  place  of 
business  of  the  owner,  or  the  name  or  style  and 
principal  or  only  place  of  businees  of  the  com- 
pany or  firm  owning  the  same,  shall  be  visibly 
and  legibly  painted  in  letters  of  not  less  than  one 
inch  in  length." 
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on  eyeiy  oarriage  with  less  than  four 
wheels.  The  respondent,  it  was  ad- 
mitted, nsed  the  said  cart  frequently  for 
conyeying  agricoltnral  implements  to 
markets  as  well  as  for  driving  himself 
and  his  family  from  place  to  place.  We, 
however,  being  of  opinion  that  the  cart 
in  question  being  a  light  spring  cart,  for 
which  the  respondent  took  out  an  excise 
license,  was  not  a  cart  within  the  mean- 
ing of  the  76th  section  of  the  statute  of 

5  &  6  Will.  4.  c.  50,  dismissed  the  said 
information  and  complaint. 

The  question  of  law  arising  on  the 
above  statement  for  the  opinion  of  this 
Court  therefore  is,  whether  the  said  cart 
used  by  the  respondent  as  above-men- 
tioned was  such  a  cart  as  comes  within 
the  meaning  of  the  section  of  the  statute 

6  A  6  Will.  4.  0.  50,  and  whether  the 
said  dismissal  is  valid  or  otherwise,  and 
the  Court  is  humbly  solicited,  according 
to  the  power  vested  in  the  Court  by  the 
said  statute  20  &  21  Vict.  c.  43,  to  re- 
mit the  case  to  us,  the  said  justices,  with 
the  opinion  of  the  Court  thereon,  or  to 
make  such  other  order  as  to  the  Court 
may  seem  fit. 

Lwnley^  for  the  appellant. — The  ma- 
gistrates were  misled  by  referring  to  the 
Assessed  Tax  Acts ;  it  does  not  by  any 
means  follow  that  because  duty  is  .paid 
on  a  vehicle  the  owner  is  exempted  from 
the  provisions  of  the  Highway  Act  as  to 
having  his  name  painted  on  it.  The  ob- 
ject of  the  latter  was  to  enable  the  autho- 
rities  at  once  to  discover  a  person  who 
might  have  subjected  himself  to  penal- 
ties under  the  Act.  The  assessed  taxes 
were  imposed  on  luxuries,  and  vehicles 
used  solely  for  business  purposes  ywe 
exempted,  but  the  imposition  of,  or^x- 
emption  from,  duty,  is  quite  independent 
of  me  express  requirement  in  the  High- 
way Act  that  the  name  shall  be  on  every 
waggon,  cart  or  other  such  carriage. 
This  was  a  cart  used  in  the  way  of  busi- 
ness for  carrying  agricultural  imple- 
ments ;  and  the  justices  cannot,  by  call- 
ing it  a  light  spring  oart|  take  it  out  of 
the  statute. 

I^o  counsel  appeared  for  the  respon- 

dttofc. 


Lush,  J. — I  think  that  the  justices 
were  quite  right.  The  question  is.  In 
what  sense  is  the  word  '*  cart  *'  used  in 
the  Highway  Act  ?  Now  section  76  is 
as  follows  (1).  [EQs  Lordship  read  the 
section.]  I  think  that  this  is  a  de- 
scription of  vehicles  which  carry  heavy 
goods  and  go  slowly  along  the  road.  It 
cannot,  in  my  opinion,  extend  to  g^igs, 
dog-carts  or  gentlemen's  carriages.  I 
think  also  th|kt  the  Inland  SLevenue 
Duties  Act  does  throw  some  light  upon 
the  matter,  especially  when  we  remem- 
ber that  under  the  older  Acts  there  were 
certain  provisions  in  reference  to  what 
were  called  tax  carta  There  being  in 
section  19  an  exemption  in  favour  of 
carts  used  solely  for  the  conveyance  of 
goods,  we  have  it  found  in  the  present 
case  that  this  was  used  for  the  convey- 
ance of  the  respondent  and  his  family 
from  place  to  place,  as  well  as  for  carry- 
ing agricultural  implements.  The  latter 
must  have  been  of  small  dimensions,  as 
it  is  also  found  that  this  was  a  light 
spring  cart,  and,  moreover,  the  tax  was 
paid  on  it  as  a  oarriage.  I  do  not  see 
why  any  gig  or  dog-cart  should  not  be 
witliin  the  Act  if  this  is,  but  I  am  of 
opinion  that  it  was  not  a  cart  or  other 
such  carriage  within  section  76. 

Manistt,  J. — ^I  also  think  that  the  jus- 
tices were  right.  At  any  rate,  I  cannot 
see  that  they  were  wrong.  The  Assessed 
Taxes  Act  deals  with  carriages,  not  carts, 
and  this  vehicle  paid  tax  under  its  pro- 
visions. 

Ajppeal  ditmUsed, 


Solicitors— Swann    &    Co.,    agents    for  Tweed, 
Stephen  &  Co.,  Lincoln,  tat  appellant. 


Vol.  49.] 


THE  DT7TIE8  OF  MAGISTRATES. 


17 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1879.  1    HALL   (appellant)  v.   hopwood 
Dec.  3.  J  (respondent). 

Coal  Mines  Begulalion  Act^  1872  (35  A- 
86  Viet.  c.  76),  s.  51,  r.  1  —  Lisufficimt 
YefUilation  in  Mine — Expense  of  Alteration 
-^Information — Liability  of  Manager. 

By  tJie  Coal  Mines  BeguLation  Act,  1872, 
(35  ^  36  Vkt.  c.  76),  s.  61,  it  is  provided 
ihaif  in  the  event  of  any  contravention  of 
the  general  rules  set  out  in  that  section^  tlie 
omier,  agents  and  manager  shall  he  each 
guilty  of  an  offence^  unless  he  proves  thai 
he  has  taken  all  reasonable  means  to  pre^ 
vent  such  contravention. 

The  first  of  such  general  rules  provides 
that  an  adequate  amount  of  ventHatian 
shall  he  constantly  produced  in  every  mine 
to  render  harmless  noxious  gases^  so  that 
the  working  places  of  the  shaft  of  such  mine^ 
and  the  travelling  roads  to  and  from  such 
working  places^  shaU  he  in  a  fit  state  for 
working  and  passing  therein. 

The  respondent^  who  was  a  certified 
manager  of  a  colliery  mine,  at  a  salary  of 
11.  per  week^  was  charged  with  an  offer^ce 
under  section  51,  rule  1.  B  was  proved 
that  the  mine  was  improperly  ventilated^ 
and  ihat  the  respondent  might  have  m- 
proved  the  ventilation  with  the  resources  at 
his  disposal^  hut  that  the  requisite  provision 
for  the  proper  ventilatio7i  of  the  mtne  would 
have  involved  an  ouUay  of  2001. : — ^Held, 
that  the  finding  of  the  justices^  that  the  re- 
spondent  had  omitted  to  employ  the  resources 
at  his  disposal  for  the  improvement  of  the 
ventUaiion  of  the  mine^  disclosed  an  offence 
under  section  51,  for  which  he  was  Uahle  to 
he  convicted, 

Cass  stated  under  20  &  21  Vict.  c.  43. 

At  a  Petty  Sessions  holden  at  Mold, 
on  the  2nd  of  December,  1878,  an  infor. 
mation  was  preferred  by  the  appellant 
against  the  respondent,  under  section  51 
of  the  Coal  Mines  Beffnlation  Act,  1872, 
for  having,  on  the  12th  of  October,  1878, 
as  manager  of  the  Alyn  CoUieiv,  neglected 
to  canse  an  adequate  amonnt  of  ventilation 
to  be  constantly  produced  in  the  mine,  so  as 
to  dilute  and  render  harmless  noxious  gases, 
to  such  an  extent  that  the  working  places 
of  the  shafts,  levels,  stables  and  workings 
of  such  mine,  and  the  travelling  roads  to 
y^JSL.  49.— M.O. 


and  from  such  working  places,  should  be 
in  a  fit  state  for  ^working  and  passing 
therein  (1). 

The  respondent  was  the  certified  ma- 
nager of  the  Alyn  Colliery. 

The  seam  of  the  colliery  in  which  the 
breach  was  alleged  to  have  occurred  was 
the  main  coal  seam,  ten  feet  thick,  and 
the  mine  had  an  upcast  and  downcast 
shaft. 

On  the  12th  of  October,  1878,  an  in- 
spector went  underground  in  the  main 
coal  seam,  and  on  inspecting  the  workings 
in  the  colliery  noticed  that  the  lamps 
hung  therein  were  burning  veiy  dimfy, 
and  that  this  Was  caused  by  the  presence 
of  a  large  quantily  of  carbonic  acid  gas, 
commonly  known  as  ''  black-damp."  On 
proceeding  to  the  working  places  at  the 
lx)ttom  of  the  incline,  a  d^tance  of  from 
400  to  500  yards  from  the  pit's  mouth, 
the  ventilation  was  so  bad  with  "  black- 
damp,"  that  it  was  impossible  to  keep  a 
candle  lighted  there^  and  the  inspector 
noticed  that  the  candles  of  three  men 
who  were  working  there  kept  going  out 
from  the  same  cause,  notwithstanding 
that  the  fiu)es  of  these  working  places  were 

(1)  By  the  Goal  Mines  Regulation  Act,  1872 
(86  &  86  Vict.  c.  76),  a.  61,  it  is  enacted  that 
"An  adequate  amount  of  Tentilation  shall  be 
constantly  produced  in  CTery  mine,  to  dilute  and 
render  harmless  noxious  gases  to  such  an  extent 
that  the  working  places  of  the  shafts,  lerels, 
stables  and  workings  of  such  mine,  and  the 
traTelling  roads  to  and  from  such  working  places, 
shall  be  in  a  fit  state  for  working  and  passing 
therein.    •    •    •    • 

«'£very  person  who  contravenes  or  does  not 
comply  with  any  of  the  general  rules  in  this  sec- 
tion shall  be  guilty  of  an  offence  against  this  Act ; 
and  in  the  eyent  of  any  contravention  of,  or  non- 
compliance with,  any  of  the  said  general  rules  in 
the  case  of  any  mine  to  which  this  Act  applies,  by 
any  person  whomsoever,  being  proved,  the  owner, 
agent,  and  manager  shall  each  be  guilty  of  an 
offence  against  this  Act,  unless  he  proves  that  he 
had  taken  all  reasonable  means,  by  publishing  and 
to  the  best  of  his  power  enforcing  the  said  rules 
as  regulations  for  the  working  of  the  mine,  to 
prevent  such  contravention  or  non-compliance.** 

P 
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Hall  V.  Hopwoodt  Q,B, 

only  five  or  six  yaords  from  the  maixi  air 
onrrent.  This  current  was  so  weak  from 
want  of  a  proper  system  of  yentilation 
as  to  be  utterly  useless  for  its  intended 
purpose,  the  only  obstacle  to  prevent  the 
air  which  came  down  the  downcast  shaft 
from  passing  direct  to  the  upcast  shaft 
without  passing  through  or  ventilating 
the  workings,  being  a  canvas  cloth  hung 
across  the  main  roadway.  By  the  fre- 
quent passage  of  tubs  through  this  cloth, 
the  lower  piurt  of  it  was  torn  very  much, 
and  the  air  passed  up  by  the  upcast 
shaft  instead  of  going  round  the  workings. 

The  justices  found  that  the  requisite 
provision  for  properly  ventilating  the 
mine  would  have  involved  an  outlay  of 
2002.,  but  that  the  respondent  might  have 
improved  such  ventilation  with  the  re- 
sources at  his  disposal. 

The  respondent  received  11,  a  week  as 
salary  for  his  services  in  the  colliery  in 
quesuon,  and  was  the  certified  manager  of 
another  colliery  in  the  same  neighbour- 
hood. It  also  appeared  that  a  Mr. 
Meldram  was  one  of  the  owners  of  the 
Alyn  Colliery,  and  a  director  acting  in 
ih^.  daily  management  thereof,  and  that 
the  respondent  nad  advised  him  and  the 
other  directors  that  a  perfect  system  of 
ventilation  was  required,  and  that  the 
doth  funnel  in  the  main  roadway  was 
quite  inadequate  for  the  purpose  of 
obstructing  the  air  in  a  seam  of  coal  of 
the  thickness  in  question. 

It  was  contended  by  the  respondent 
that  be  was  a  mere  paid  servant  of  the 
company,  not  liable,  under  any  ciroum* 
stances,  for  the  coniplaint  laid,  or  at  all 
events,  if  a  manager,  onlv  to  the  extent 
of  the  means  provided  for  him  by  his 
employers. 

The  appellant  contended  that  the 
respondent,  as  manager,  was  directly 
liable  by  virtue  of  the  Coal  Mines  Begu- 
lation  Act^  1872,  in  respect  of  such  con* 
travention  or  non-compliance. 

No  evidence  was  called  on  the  part  of 
the  respondent,  whose  evidence  could  not 
be  taken  under  the  Act. 

The  justices  considered  the  defendant 
oould  not  be  held  responsible  for  keeping 
the  mine  properly  ventilated,  seeing  that 
it  involved  an  outlav  of  2002.,  and  tbat^ 
as  he  had  done  his  duty  by  oomplainin^ 


to  the  resident  managing  director,  the 
proceedings  ought  to  have  been  taken 
against  the  owners  of  the  mine ;  accord- 
inglv  they  dismissed  the  information. 

The  question  for  the  opinion  of  the 
Court  was  whether,  upon  the  above  facts, 
the  respondent  had  committed  any  ofibuce 
against  the  Coal  Mines  Regulation  Act, 
1872. 

Oarst  (A.  L.  Smith  with  him),  for  the 
appellant. — The  justices  were  wrong  in 
dismissing  the  information,  for  uieir 
finding  shews  that  there  was  a  contra- 
vention of  rule  1,  for  which  the  re- 
spondent was  responsible.  They  cited 
Wynne  v.  Forrester  (2)  and  Baker  v.  Oar^ 
ter  (3). 

Marshall^  for  the  respondent. — The 
information  was  properly  dismissed.  Even 
if  the  respondent  was  a  manager  at  all 
within  the  meaning  of  section  51,  it  was 
no  part  of  his  duty  to  provide  for  the 
proper  ventilation  of  the  mine,  and  the 
finding  of  the  justices  shews  that  he  did 
all  that  was  required  of  him. 

COCKBUBN,  C.J. — ^I  confess  I  think  it 
clear,  upon  the  fietcts  stated,  that  the  re- 
spondent is  legally  liable.  One  of  the 
rules  appended  to  the  51st  section  of  the 
Coal  Mines  Regulation  Act,  1872,  pro- 
vides that  there  shall  be  an  adequate 
amount  of  ventilation  in  every  mine,  and 
there  is  a  proviso  that  neglect  to  comply 
with  the  rule,  when  proved,  shall  render 
the  owner,  agent,  and  manager  liable  to 
a  penalty,  ^'  unless  he  proves  that  he  had 
taken  all  reasonable  means  by  publishing, 
and  to  the  best  of  his  power  enforcing," 
the  rule  as  a  regulation  of  a  mine.  Here 
it  is  found  as  a  fact  that  the  ventilation 
was  inadequate,  and  the  only  question 
which  we  have  to  decide  is  how  far  the 
responsibility  rests  with  the  respondent. 
No  doubt  it  is  the  duty  of  the  owner  of 
a  mine,  iti  the  first  instance,  to  provide 

S roper  ventilation,  and  the  manager  who 
as  to  share  the  responsibility  cannot 
reasonably  be  expected  to  expend  his 
own  funds.    The  statute,  therefore,  does 

(a)  48  Law  J.  Bap.  M.C.  140. 
(8)  47  Law  J.  B^.  M.C.  87 ;  Law  Bep.  3  Ex. 
DiT.  138. 
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not  render  it  necessaiy  that  the  latter 
should  spend  his  own  moneys  in  pro- 
yiding  the  requisite  machineTy  to  secure 
proper  yentUation.  So  £u'  as  that  is 
oonoemed,  he  may  claim  exemption  by 
shewing  that  he  has  pointed  oat  the  per- 
manent alterations,  or  the  introduction 
of  machinery  that  is  required,  to  the 
owners.  The  magistrates,  therefore,  are 
quite  right  in  saying  that  the  respondent 
was  not  liable  for  substantial  alterations ; 
but  then  they  find  that  he  had  certain 
means  at  his  disposal  with  which,  had  he 
so  chosen,  he  might  have  improved  the 
ventilation.  Does  this  finding  on  the 
part  of  the  justices  render  him  liable  P  I 
think  it  does,  with  this  reasonable  quali- 
fication, that  it  is  only  with  the  means 
provided  by  his  employer  that  he  can  be 
called  upon  to  mitigate  the  evil.  I  read 
the  case  as  findings  this ;  therefore  the 
respondent  has  fauefl  to  prove  he  was 
exempted  under  the  51st  section.  To 
that  extent  the  justices  were,  in  my 
opinion,  wrong.  I  cannot  say  that  the 
respondent  ought  not  to  be  found  guilty, 
although  his  offence  is  manifestly  a  very 
slight  one.  The  case,  therefore,  must  be 
remitted  to  the  justices,  with  the  opinion 
of  this  Court  that  it  is  one  in  which  they 
may  convict. 

Manistt,  J.,  concurred. 

Case  remitted. 


SoUciton— Solicitor  to  the  Txeasary,  for  appel- 
lant ;  J.  P.  Cartwright,  Chester,  for  reepondent. 
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LIN  THE  QUEEN'S  BENCH  DIVISION.] 

1879       r  ^^^  QUBEN,  on  the  prosecution 

Dec  2     I      ^  RBDFEEN  (I'espondont),  v. 

[^     WHITE  (appeUcbnt), 

Public  Healih  Act,  1875  (38  &-  39  Vict. 
c.  b^)jSectio)is  116, 117 — SvUe  of  Meat  t*H. 
j\ij(rr  Human  Food — Seizure  hy  Inspector — 
Condemnation  hy  Justice — UigU  of  Oioner 
to  he  heard. 

By  the  Public  Health  Act,  1875  (38  ^ 
39  Viet,  c.  65),  sectiofh  116,  an  inspector  of 


nuisances  may,  at  all  reasonable  timesy 
inspect  any  meat  exposed  for  sale^  or  de-. 
posited  in  any  place  for  the  purpose  of  saXe^ 
or  of  preparation  for  sale,  and  intended  for 
the  food  of  man  (the  proof  that  the  same 
was  nob  exposed  or  deposited  for  any  such 
purpose,  or  ^cas  not  intended  for  the  food 
of  man,  resting  with  the  party  charged)^ 
and  if  it  appears  to  the  inspector  tha;t  the 
meat  is  unfit  for  the  food  of  man,  he  may 
seize  and  carry  the  same  before  a  justiee. 
By  section  117  if  it  appears  to  the  justice 
that  the  meat  seized  is  unfit  for  human  food, 
he  shaU  condem/n  the  same  and  order  it  to 
be  destroyed  or  disposed  of;  and  the  person 
on  whose  premises  the  sam>e  was  found  is 
made  Uahle  to  a  penalty  on  con/vietionf 
either  by  the  justice  who  condemned  the 
m^at,  or  by  an/y  other  justice  hamng  juris* 
diction. 

The  appeUa/nt  was  convicted  before  two 
justices  of  having  deposited  meoi  for  the 
purpose  of  sale  or  for  the  purpose  of  pre" 
paraMon  for  sale,  found  by  art  inspector  of 
nuisances  to  be  unfit  for  the  food  of  man. 
The  meal  in  question  had  been  seized  and 
carried  away  by  an  inspector,  and  had  been 
ordered  to  be  destroyed  by  a  justice  ex  parte 
toithout  any  formal  notice  being  given  to  the 
appellant.  It  was  objected  by  tneappeUant 
that  the  meat  could  not  be  condemned  and 
ordered  to  be  destroyed  by  a  justice  ex  parte 
and  without  notice  to  him,  to  attend  and  shew 
cause  against  the  same.  It  was  also  objected 
that  the  conviction  was  bad  for  duplicity : — 
Held,  that  the  condemnalion  of  the  meal 
and  order  for  destruction  was  an  ex  parte 
proceeding  altogether  apart  from  the  punish- 
ment of  the  offender. — Held  also,  thai  the 
purpose  for  which  the  meat  was  deposited 
was  properly  charged  in  the  alternaivoe, 
and  thai  consequently  there  was  no  duplu 
city. 

This  was  an  appeal  to  the  Court  of 
Quarter  Sessions  for  the  county  of  War- 
wick, from  a  conviction  under  sec- 
tions 116  and  117  of  the  Public  Health 
Act,  1875,  whereby  the  appellant  was 
convicted  on  the  l^th  of  Mi^,  1879,  by 
two  justices,  **  for  that  on  the  3rd  of  May, 
1879,  at  the  parish  of  Willoughby  in  the 
said  county,  certain  meat,  consisting  of 
the  carcases  of  four  sheep  and  two  fore- 
quarters  of  another  sheep  were   found 
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by  Valentine  Bedfem,  the  Inspector  of 
Nnisances  for  the  Rugby  Bnral  Sanitary 
Authority,  in  a  slaiighter  house  on  the 
premises  of  the  said  Thomas  White  there, 
and  the  said  meat  being  there  and  then 
deposited  in  the  said  slaughter  house  for 
the  purpose  of  sale,  and  of  preparation 
for  sale,  and  intended  for  the  food  of 
man,  was  then  and  there  inspected  and 
examined  by  the  said  Valentine  Bedfem, 
as  such  inspector  as  aforesaid,  and  was  by 
him  then  and  there  found  to  be  unwhole- 
some and  unfit  for  the  food  of  man,  and 
was  by  him  thereupon  seized  and  carried 
away  and  taken  before  Simon  Haughton 
Fitzroy,  Esquire,  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  county  of 
Warwick,  and  the  said  meat  so  seized 
appearing  to  the  said  justice  to  be 
unwholesome  and  unfit  for  the  food  of 
man,  the  same  was  condemned  by  him, 
and  ordered  to  be  destroyed  or  otherwise 
disposed  of^  and  we  adjudge  the  said 
Thomas  White  for  his  said  offence  to  be 
imprisoned  in  the  House  of  Correction 
at  Warwick  in  the  said  county  of  Warwick, 
for  the  space  of  three  months  "  (1). 

(1)  By  the  Fablic  Health  Act,  1875,  38  &  39 
Vict.  c.  55.  8.  116,  "Any  medical  officer  of  health 
or  inspector  of  nnisances  may  at  all  reasonable 
time  inspect  and  examine  any  animal  carcase, 
meat,  poultry,  game,  flesh,  flsh,  fruit,  vegetables* 
com,  bread,  flour  or  milk  exposed  for  sale,  or 
deposited  in  any  place  for  the  purpose  of  sale,  or 
of  preparation  for  sale,  and  intended  for  the  food 
of  man,  the  proof  that  the  same  was  not  exposed 
or  deposited  for  any  such  purpose,  or  was  not 
intended  for  the  food  of  man,  resting  with  the 
party  charged ;  and  if  such  animal  carcase,  meat, 
poultry,  game,  flesh,  flsh,  fruit,  vegetables,  corn, 
bread,  flour  or  milk,  appears  to  such  medical 
officer  or  inspector  to  be  diseased,  or  unsound,  or 
unwholesome,  or  unflt  for  the  food  of  man,  he  may 
■eise  and  carry  away  the  same  himself  or  by  an 
assistant  in  order  to  have  the  same  dealt  with  by 
a  justice."  By  section  117:  "If  it  appears  to 
the  justice  that  any  animal  carcase,  meat,  poultry, 
game,  flesh,  fish,  fruit,  vegetables,  corn,  bread, 
flour  or  milk  so  seized  is  diseased,  or  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  he 
■haU   condemn    the  same,  and  order  it  to  b* 


The  said  Valentine  Redfem  was  duly 
appointed  an  inspector  of  nuisances  in 
1876  hj  the  local  authority,  and  was  au- 
thorisea  to  institute  and  carry  on  all  such 
proceedings  as  are  necessary  under  the 
provisions  of  the  Public  Health  Act,  1875. 
The  said  conviction  was  obtained  by  him 
in  pursuance  of  tho  general  authority 
given  to  him. 

The  appellant  was  not  present  when  the 
meat  was  seized  and  carried  away  in  order  to 
be  dealt  with  by  the  justice,  and  no  formal 
notice  of  its  seizure  was  given  to  him 
before  it  was  condemned  and  ordered  to 
be  destroyed,  although  such  notice  could 
easily  have  been  given  to  him.  The 
servants  of  the  appellant  were  present 
when  the  said  meat  was  seized,  and  were 
informed  by  the  inspector  that  the  meat 
would  be  taken  before  a  justice  to  be 
condemned.  The  inspector,  after  he  had 
seized  the  meat  and  while  he  was  convey- 
ing the  same  to  be  condemned  by  the 
justice,  met  the  appellant.  Shortly  after 
meeting  the  inspector,  the  appellsmt  ar- 
rived at  his  own  premises  and  there  saw 
his  servants  and  was  informed  by  them 
that  the  meat  had  been  seized.  The 
appellant  did  not  then  or  at  any  time 

destroyed  or  so  disposed  of  as  to  prevent  it  from 
being  exposed  for  sale  or  used  for  the  food  of  man ; 
and  the  person  to  whom  the  same  belongs  or  did 
belong  at  the  time  of  exposure  for  sale,  or  in  whose 
possession  or  on  whose  premises  the  same  was 
found,  shall  be  liable  to  a  penalty  not  exceeding 
twenty  pounds  for  every  animal  carcase  of  flsh,  or 
piece  of  meat,  flesh,  or  flsh,  or  any  poultry,  or 
game,  or  for  the  parcel  of  fruit,  vegetables,  com, 
bread,  or  flour,  or  for  the  milk  so  condemned,  or, 
at  the  discretion  of  the  justice,  without  the  inflic- 
tion of  a  flue,  to  imprisonment  for  a  term  of  not 
more  than  three  months. 

"  The  justice  who,  under  this  section,  is  em- 
powered to  convict  the  offender  may  be  either  the 
justice,  who  may  have  ordered  the  article  to  be 
disposed  of  or  destroyed,  or  any  other  justice 
having  jurisdiction  in  the  place.**  By  section  308 
full  compensation  is  to  be  made  by  the  local 
authorities  exercising  the  power  of  the  Act,  to 
any  person  who  sustains  damage  by  reason  of  such 
exercise  of  power. 
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appear  before  the  josiioe  or  apply  to  be 
heard  on  the  qnestion  of  the  oondemna- 
tioa  of  the  meat,  nor  did  he  appeal  against 
such  oondenmation  in  any  way,  ezoept  by 
his  appeal  to.  Seesions. 

Upon  the  hearing  of  the  appeal  it  was 
objected,  on  behalf  of  the  appellant,  that 
the  oonviction  was  void  for  daplicity  and 
nnoertainty,  in  that  by  sections  116  and 
117  of  the  Public  Healtb  Aot»  1875,  three 
distinct  ofEenoes  were  created,  namely, 
first,  exposing  for  sale ;  second,  depositing 
for  the  purpose  of  sale ;  third,  depositing 
for  the  purpose  of  preparation  for  sale  of 
unwholesome  meat  intended  for  the  food 
of  man,  but  that  in  the  conviction  the 
appellant  is  acyadged  guilty  of  two  of 
the  three  offences,  whereas  it  did  not 
i^pear  from  the  oonyiction  which  of  such 
two  distinct  offences  was  meant. 

It  was  also  olrjected  that  the  appellant 
could  not  be  conyioted  under  sections 
116  and  117  of  the  PubUc  Health  Act, 
1875,  unless  and  until  the  article  seized 
and  carried  away  by  the  inspector  as 
unwholesome  has  been  in  due  form  of 
law  condemned  and  ordered  to  be  de- 
stroyed by  a  justice,  and  that  such  con- 
demnation and  order  for  destruction  of 
the  appellant's  property  could  not  legally 
be  made  ex  parte  and  without  notice  to 
him  to  attend  and  (if  he  so  chooses)  to 
shew  cause  against  the  same. 

The  Sessions  oTcrruled  the  objections 
and  affirmed  the  couTiction,  subject  to 
the  above  case  (2).  The  case  and  con- 
viction having  been  brought  up  by  cer- 
tiorari, and  a  rule  nisi  to  quash  the  order 
of  Sessions  having  been  obtained  by  the 
appellants, 

Vesey  Fitzgercdd^  for  the  respondent  in 
the    appeal,  shewed    cause. — The    con- 

(2)  A  portion  of  tUe  case,  as  stated  by  the 
Sewions,  which  had  reference  to  the  question 
whether  the  adjudicating  justices  were»  as  mem- 
bers of  the  local  authority,  interested  parties, 
and  9M  such  incapable  of  acting  as  justices,  is 
omitted  from  the  report,  the  appellant's  counsel 
having  admitted  that  he  could  not  successfully 
argue  the  point  after  the  decision  in  7%«  Queen  v. 
Weymouth  (48  Law  J.  Rep.  M.0. 1S9). 


demnation  of  the  meat  and  the  order  of 
destruction  is  a  proceevduog  altogether 
distinct  from  the  charge  against  the 
appellant,  and  may  be  made  ex  parte. 
The  object  of  the  Act  of  Parliament  is  to 
abate  a  serious  nuisance,  and  that  without 
delay ;  if,  therefore,  proper  notice  had  to 
be  given  to  any  party  where  meat  is 
seized,  and  he  luuL  a  right  to  be  heard 
before  the  meat  was  condemned,  the 
utility  of  the  statute  would  be  seriously 
imperilled.  Moreover,  no  real  injustice 
is  done  to  an  owner  by  such  a  summary 
proceeding ;  for  any  damage  that  is  sus- 
tained full  compensation  ccm  be  claimed 
from  the  local  authorities,  under  section 
308.  The  words,  in  section  116,  'Hhe 
proof  that  the  same  was  not  exposed  or 
deposited  for  the  purpose  of  sale,  or  was 
not  intended  for  the  food  of  man,  resting 
with  the  party  charged,"  must  be  read 
with  reference  to  the  subsequent  proceed- 
ings under  section  117,  when  the  party 
is  regularly  charged. 

As  regards  the  contention  of  the  ap- 
pellanti  that  this  conviction  is  bad  for 
duplicity,  there  are  only  two  offences 
disclosed — first, exposing  for  sale;  second, 
depositing  for  the  purpose  (or  of  prepa- 
ration for  sale)  unwholesome  meat.  The 
purpose  was  therefore  properly  charged 
in  the  alternative,  and  there  is  no 
duplicity. 

OkanneU^  for  the  appellant,  supported 
the  rule. — A  full  opportunity  ought  to 
have  been  given  the  appellant  of  being 
heard  before  the  meat  was  condenmed. 
The  object  of  the  Act  was  to  prevent  the 
injury  which  might  arise  from  meat 
being  sold  for  the  food  of  man  which 
was  unfit  for  that  purpose.  It  is  plain 
that  the  116th  section  contemplated  some 
notice  being  given  to  an  owner  before 
his  property  was  seized  and  condemned 
—OiU  y.  Bright  (S). 

Again,  the  conviction  is  bad  for  dupli- 
city. There  are  three  ofiences  disclosed 
— first,  exposing  for  sale;  second,  de- 
posit for  the  purpose  of  sale ;  third,  de« 
positing  for  the  purpose  of  preparation 
and  sale — unwholesome  meat  intended 
for  human  food,  and  it  is  uncertain,  from 
the  terms  of  the  conviction,  for  which  of 

(8)  41  Law  J.  Bep.  M.G.  22. 
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the  latter  two  the  appellant  has  been 
adjudged  guilty. 

FiBLD,  J. — I  am  of  opinion  that  this 
conyiotion  mnst  be  affirmed,  and  that  the 
objections  taken  to  it  are  bad.  I  will 
first  of  all  deal  with  a  comparatively 
small  point,  namely,  as  to  whether  the 
conviction  is  bad  for  duplicity.  I  quite 
agree  that  the  law  on  the  subject  is 
accurately  stated  in  Foley  on  Summary 
OanmctMnB,  and  that  the  charge  must  be 
positive  and  certain,  in  order  to  protect 
a  defendant  from  a  second  accusation, 
and  in  order  that  the  judgment  may 
appear  appropriate  to  the  offence.  If, 
then,  it  nad  appeared  that  the  offence 
was  charged  in  the  alternative,  I  should 
have  bad  no  difficulty  in  coming  to  the 
conclusion  that  the  conviction  could  not 
be  upheld.  Now  there  might  have  been 
some  ground  for  the  contention  if  the 
appellant  could  have  shewn  that  the 
section  contained  three  distinct  offences ; 
but  we  think  only  two  offences  are  to  be 
found,  and  althouffb  there  is  at  first 
blush  something  l£e  an  alternative  air 
about  the  conviction,  yet,  when  you  come 
to  bok  at  its  terms,  the  difficultv  disap- 
pears, and  it  will  be  found  that  the 
defendant  has  been  properly  convicted 
of  the  offence  with  which  he  was  charged. 

The  other  point  is  one  of  greater  diffi- 
culty, about  which  I  have  felt  some 
doubts  during  the  argument;  indeed, 
had  it  not  been  for  the  d08th  section,  I 
am  not  at  all  sure  at  what  conclusion 
I  should  have  arrived.  In  order  to  see 
what  the  intention  of  the  Legislature 
was,  we  must  look  at,  first,  the  object 
of  the  Act,  and  secondljT)  the  language 
used.  Now  this  statute  is  known  as  the 
Public  Health  Act,  and  was  passed  to 
abate  a  number  of  nuisances,  amongst 
others,  the  sale,  or  exposure  for  sale,  of 
unsound  meat  for  the  food  of  man,  which 
was  quite  unfitted  for  that  purpose. 
Therefore,  the  object  of  the  Legislature 
in  passing  this  116th  section  was  the 
prevention  of  the  sale  of  things  unfit  for 
the  food  of  man,  whicb  was  found  to  be 
a  great  evil,  and  the  cause  of  much 
disease.  Now  let  us  see  the  mode  in 
whicb  the  Legislature  intended  to  sup- 


press that  mischievous  practice.  Rapidity 
of  action  in  such  cases  was  a  matter  of 
absolute  necessity.  In  order  to  carry 
out  the  execution  of  the  purposes  of  the 
Act,  a  public  body  have  to  be  selected, 
and  they  are  authorised  to  appoint  an  in- 
spectorof  nuisances,  and  to  their  judgment 
is  entrusted  the  appointment  of  a  fit  and 
proper  person.  Now,  the  inspector  is 
clothed  with  extensive  powers,  and,  so 
far  as  relates  to  unsound  meat,  his  duties 
are  as  follows: — ^He  must  reasonably 
satisfy  himself  that  the  unsound  meat  is 
exposed  or  deposited  for  the  purpose  of 
sale,  and  if  so  satisfied,  he  may,  without 
enquiry,  carry  away  the  meat  to  be  dealt 
with  by  a  justice.  If  such  a  primary 
cause  as  tms  entails  inconvenience,  and 
perhaps  also  an  injustice,  on  the  party 
whose  property  is  seized,  the  evil,  such 
as  it  is,  must  be  undergone  for  the  sake 
of  the  public  good ;  moreover,  an  ade- 
quate remedy  is  provided  under  the  com- 
pensation clause. 

Now  comes  the  question  whether  the 
inspector,  having  seized  and  carried  away 
the  meat  in  order  to  have  it  dealt  with  by 
a  justice,  is  bound  to  give  proper  notice 
to  the  party  before  his  property  is  con- 
demned  by  a  justice,  in  other  words, 
must  the  inspector  take  out  a  summons, 
and  the  party  be  regularly  charged, 
before  the  proceeding  I  have  just  alluded 
to  can  take  place  P  It  is  but  rarely  that 
so  extensive  a  power  is  given  for  the 
summary  destruction  of  property;  but 
the  express  object  of  the  statute  must  be 
borne  in  mind,  which  was  the  speedy 
destruction  of  a  noisome  thing.  If  the 
contention  on  the  part  of  the  appellant 
was  sound,  a  considerable  time  must 
necessarily  elapse  before  the  provisions 
of  the  statute  could  be  put  in  operation, 
and  its  main  object  would  therefore  be 
defeated.  Now  is  there  to  be  anything 
in  the  shape  of  a  hearing  before  the 
justice  whose  duty  it  is  to  condemn  the 
meat  P  I  think  not,  and  that  all  he  has 
to  do  is  to  satisfy  himself  that  the  in- 
spector is  properly'  qualified,  and  if  so, 
the  justice  may  condemn  the  meat  on 
view,  and  order  it  to  be  destroyed,  or  so 
to  be  disposed  of  as  to  prevent  it  from 
being  exposed  for  sale  or  used  for  the  food 
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of  mam  Thus  the  evil  aimed  at  by  the 
Legifllatore  is  got  rid  of.  But  it  is  also 
inonmbent  that  the  offender  should  not 
escape  ptinishment ;  he  is  acoordinglj  to 
be  brought  up,  and  is  made  liable  to 
certain  penalties.  I  read  the  words  in 
section  116,  "proof  that  the  same  was 
not  exposed  or  deposited  for  any  such 
purpoee,  or  was  not  intended  for  the 
food  of  man,  resting  with  the  party 
charged,"  as  being  applicable  to  the 
charge  made  against  the  man,  and  not 
against  the  meat.  The  party,  when 
charged,  may  discharge  himself  if  he 
can  fay  shewmff  that  Qie  meat  was  not 
exposed  for  sale  at  all,  and  in  this  way 
the  interpretation  of  the  statute  becomes 
intelligible,  and  consistent  with  the  in- 
tention of  the  Legislature.  The  order  of 
the  Sessions,  therefore,  confirming  this 
conviction,-  must  stand. 

Manisty,  J. — 1  am  of  the  same  opinion, 
and  have  little  to  add  to  what  has 
already  been  said  by  my  brother  Field. 
The  117th  section  limits  the  enquiry  to 
this  single  point,  namely,  is  or  is  not  the 
meat  that  has  been  seized  diseased  or 
unsound  or  wholesome,  or  unfifc  for  the 
food  of  man  P  The  justice  who  condenms 
the  meat  has  nothing  to  do  with  the 
enquiry  whether  the  meat  in  question 
was  exposed  or  deposited  for  sale ;  if  it 
concerned  him,  there  would  have  been  an 
express  provision  in  section  117  to  that 
effect.  1  think  that  the  interpretation 
put  on  the  section  by  my  brother  Field 
is  an  intelligible  and  reasonable  one,  and 
that  the  ll§th  section,  which  empowers 
an  inspector  to  get  a  search  warrant  to 
enter  premises  where  he  believes  there  is 
kept  concealed  diseased  meat  intended 
for  saJe  for  the  food  of  man,  throws 
some  light  on  this  construction.  It 
seems  to  me  that  the  provisions,  as  we 
have  construed  them,  are  just  such  as  we 
should  expect  to  find,  having  regard  to 
the  subject-matter  of  the  PiU)lic  Health 
Act.  If  it  is  eventually  found,  on  en- 
quiry, that  the  owner  is  not  in  de&ult, 
but  that  the  inspector  has  made  a  mis- 
take, then  the  owner  may,  under  section 
808,  receive  compensation  in  the  manner 
there  pointed  out.  Any  other  construc- 
tion would  give  rise  to  so  many  obstacles 
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I,  for  instance,  if  the  meat  is  to  be 
kept,  who  is  the  proper  person  to  keep  it, 
and  where  ought  it  to  be  kept  P — as  to 
make  the  Act  of  Parliament  almost  a 
dead  letter. 

Bule  discharged;  order  of  8e88um$ 
affirmed. 


Solicitors— Mackeson,  Taylor  &  Amould,  agents 
for  Buller  &  Bickley,  Birmingham,  for  appel- 
lant ;  Iliffe  &  Co.,  agents  for  £.  Harris,  Rugby, 
for  respondent. 


[IN  THE  EXGHBQUER  DIVISION.] 
1 A7Q        r  '^^^  OVERSEERS  OF  ST.  WERBURQH, 

jj      og  S      DERBY   (appellants)  v,   hut- 
XHov.    0,  ^     CHINSON  (respondent). 

Poor.fflrfe— 32  ^  33  Via.  c.  41.  s.  16-- 
Occupier  going  out  before  tlhe  Bate  dis^ 
charged — Unoccupied  Premises. 

The  leth  secHon  of  32  ^  33  Viet.  c.  41 
relieving  the  oceupier  who  vfos  in  ocoupation 
at  the  time  of  making  the  rate^  hut  who 
has  gone  out  before  it  was  wholly  paid,  from 
the  rate  except  in  proportion  to  the  time  he 
has  occupied,  applies  only  to  the  case  where 
there  is  an  incoming' occupier,  and  not  where 
the  premises  are  left  unoccupied, 

Gasb  stated  nnder  20  A;  21  Vict.  o.  48 
npon  an  information  heard  on  the  8th  of 
Augost,  1879,  preferred  by  the  appellants, 
for  that  the  respondent  being  the  oeoapier 
of  certain  premises  within  the  parish  of 
St.  Werborgh,  and  duly  assessed  in  a 
poor-rate  made  on  the  30th  of  April,  1879, 
for  the  half  year  ending  the  29th  of  Sep- 
tember, 1879,  had  not  paid  the  same, 
although  lawfolly  demanded. 

The  respondent  was  the  ooenpier  of 
certain  premises  in  the  parish  in  qnes- 
tion,  and  was  dnly  assessed  to  the  said 
poor-rate,  which  had  been  demanded  of 
him  by  the  appellants.  The  respondent 
at  the  time  of  the  demand  was  wout  to 
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givo  up  possession  of  the  premises  to  his 
landlord,  who  intended  to  pull  down  the 
house  and  rehnild  on  its  site.  On  the  7th 
of  Angnst  the  respondent  was  in  actaal 
possession  of  the  premises,  and  did  not  in 
fact  give  np  possession  until  the  9th  of 
Anrast,  1879,  when  he  qnitted  them, 
without  having  paid  the  amount  of  rate 
at  which  he  was  assessed.  No  new 
tenant  would  succeed  or  come  inte  oc- 
cupation of  the  premises  until  they  were 
rebuilt,  which  would  not  be  until  long 
after  the  29th  of  September,  1879.  The 
justices  dismissed  the  summons. 

The  statute  32  &  33  Vict.  c.  41.  s.  16 
enacte,  "  If  the  occupier  assessed  in  the 
rate  when  made  shall  cease  te  occupy 
before  the  rate  shall  have  been  wholly 
discharged,  or  if  the  hereditament  being 
unoccupied  at  the  time  of  the  making  of 
the  rate  become  occupied  during  the 
period  for  which  the  rate  is  made^  the 
overseers  shall  enter  in  the  rate  book  the 
name  of  the  person  who  succeeds  or  comes 
inte  the  occupation,  as  the  case  may  be, 
and  the  date  when  such  occupation  com- 
mences so  &r  as  the  same  shall  be  known 
te  them,  and  such  occupier  shall  from 
thenceforth  be  deemed  te  be  actaally 
rated  from  the  date  so  entered  by  the 
overseers,  and  shall  be  liable  to  pay  so 
much  of  the  rate  as  shall  be  proportionate 
to  the  time  between  the  commencement 
of  his  occupation  and  the  expiration  of 
the  period  for  which  the  rate  was  made, 
in  l^e  manner  and  with  the  like  remedy 
of  appeal  as  if  he  had  been  rated  when 
the  rate  was  made ;  and  an  outgoing  oc- 
cupier shall  remain  liable  in  like  manner 
for  so  much  and  no  more  of  the  rate  as  is 
proportionate  to  the  time  of  his  occupa- 
tion within  the  period  for  which  the  rate 
was  made,  and  the  12th  section  of  the 
statute  17  Geo.  2.  c.  38  shall  be  repealed." 

A,  Olen,  for  the  appellante. — The  occu- 
pier is,  under  the  statute  of  Elizabeth, 
liable  for  the  whole  of  a  rate  made  when 
he  is  in  occupation,  although  he  may 
cease  to  occupy  before  the  period  for 
which  the  rate  is  made  has  expired.  The 
16th  section  of  the  32  &  33  Yict.  c.  41 
applies  to  the  case  where  there  are  suc- 
cessive tonanto;  and  not  where  a  tenant 
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goes  out  and  no  one  succeeds  him.     [He 
was  stopped  by  the  Court.] 

A.  Motley,  for  the  respondent.— The 
section  must  be  read  thus :  *'  If  the  occu- 
pier assessed  in  the  rate  when  made  shall 
cease  to  occupy  before  the  rate  shall  have 
been  wholly  mscharged  "  certain  things 
shall  happen  if  there  be  an  incoming 
occupier,  and  generally  **an  outgoing 
occupier  shall  remain  liable  for  so  much 
and  no  more  of  the  rate  as  is  propor- 
tionate to  the  time  of  his  occupation.''  If 
the  last  clause  was  not  intended  to  be 
general,  but  applicable  only  to  the  case 
where  there  was  both  an  outgoing  and 
incoming  tenant,  the  definite  article  '*  the," 
not  ^'a,  would  have  been  used.  This 
was  the  intention  in  repealing  the  repealed 
statute. 

The  Court  (1)  were  of  opinion  that 
the  section  applied  to  a  change  of  tenancy, 
in  which  case  the  two  tenants  were  to  pay 
rateably ;  but  as  to  the  case  of  an  outgoing 
tenant  and  a  subsequent  vacancy,  it  \m 
the  case  as  it  found  it.  The  woras  *' out- 
going occupier  "  in  the  last  clause  of  the 
section  meant  outgoing  occupier  with  a 
successor. 

Judgment  for  the  CbppeUanis  mthoui 
costs ;  leave  to  appeal. 


Solicitors— Edmund  Warriner,  agent  for  W.  B. 
Hextall,  Derby,  for  all  parties. 


(1)  Kelly,  C.B„  and  Stephen,  J. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 

THl  QUBiBN,  on  the  prosecution  of 


1879. 
Dec.  3.  "^ 


THB  GUARDIANS  OF  THB  MEDWAT 

UNION    (respondenis)    v,   thb 

OUARDIANS   or  THB    MAIDSTONE 

UNION  {appellants). 

Poor  Law — SetHement  of  Pauper 
LunaHe — Husband  a/nd  Wife — Desertion 
by  Husband — Order  of  Removal — Wife*s 
SetOementStatutes  24  ^  25  Vict.  c.  55. 
s.  3,  an^  39  ^  40  Vict.  c.  61.  s.  34. 

By  24  ^  25  Viet,  c.  55.  s.  3,  a  married 
woman  who  has  been  deserted  by  her 
husband^  and  who^  after  such  desertion^  has 
resided  for  three  years  (altered  6^  29  ^  30 
Vict.  c.  11.  s.  1,  to  one  year)  in  such  a 
manner  as  would^  if  she  were  a  widow, 
render  her  exempt  from  removal,  shaU  not 
be  liable  to  be  removed  from  the  parish 
wJierein  she  shaU  be  resident  unless  her 
husband  rehims  to  cohabit  with  her. 

A  pauper  lunatic  w€U  married  to  0.  B. 
in  1840,  and  resided  with  her  husband  for 
some  ten  years  afterwards.  She  committed 
adultery,  and  was  eventually  told  by  her 
husband  to  leave  his  house  on  that  account. 
She  left  accordingly,  and  never  returned  to 
cohahUwith  him.  From  1865  up  to  the  time 
of  her  removal  to  the  lunatic  asylum  in  1877 
she  resided  at  OhaiJiam,  and  su^yh  residence 
was  in  such  manner  and  under  sv4ih  cir- 
cumstances as  would  have  rendered  her 
irremovable  had  she  been  a  single  woman. 
The  husband^s  settlement  was  in  the  M. 
Union: — Held,  that  there  had  been  a 
*•  desertion  ^'  of  the  pauper  by  her  husband 
within  the  meaning  of  2^  ^  25  Vict.  c.  55. 
«.  3,  and  thai  consequently  the  pauper  did 
not  follow  his  settlement,  but  was  irre- 
movable from  Ohaiham. 

Whether  the  pa/uper  acquired  a  settle- 
ment  by  residence  at  Chatham  under  the 
Divided  Parishes,  Sfc.  Act  (39  ^  40  Vict, 
c.  61),  s.  34,  qnsBre. 

This  was  a  case  stated  bj  the  Court  of 
Qoarter  Sessions  for  Kent,  on  appeal  in 
which  the  guardians  of  the  Maidstone 
Union  were  the  appellants,  and  the 
guardians  of  the  Med  way  Union  were  the 
respondents.  The  appeal  was  against  an 
order  of  justices,  made  on  Febraarj  18th, 
1877,  adjudicating  the  settlement  of  a 
You  49.— M.O. 


pauper  lunatic  to  be  in  the  Maidstone 
Union. 

The  sessions  confirmed  the  order  sub* 
ject  to  a  case.  The  order  and  case  were 
brought  up  by  certiorari,  and  a  rule  nid 
to  quash  the  order  of  sessions  obtained. 

The  pauper  lunatic  was  married  to 
George  Baldock  in  1840  at  Qillingham, 
Kent,  and  resided  with  her  husband  for 
some  ten  years  afterwards.  During  that 
time  the  pauper  committed  adultery  and 
left  her  husband's  house  on  one  occasion 
for  about  three  months,  but  returned  to 
him.  She  afterwards  frequently  left  her 
husband's  house  for  a  week  at  a  time, 
under  the  pretence  that  she  was  going  to 
work  with  her  sister-in-law ;  hut  the 
husband  being  informed  of  her  mis- 
conduct accused  her  thereof,  and  the 
pauper  thereupon  admitted  having  com- 
mitted adultery  and  being  in  the  family 
way.  Her  husband  on  that  account 
shewed  her  the  door,  and  told  her  to 
leave  his  house.  She  left  him  accordingly, 
and  was  afterwards  confined  in  the  work- 
house of  the  respondent  union. 

She  never  returned  to  cohabit  with  her 
husband,  bat  cohabited  with  various  men 
in  Chatham,  and  eventually  she  went 
through  the  ceremony  of  marriage  on  the 
5th  of  July,  1865,  with  a  man  named 
Underdo wn,  and  resided  continuously 
with  him  in  Chatham  in  the  respondent 
union  up  to  the  time  of  her  removal  to 
the  lunatic  asylum  on  the  8th  day  of 
May,  1877.  Such  residence  was  in  such 
manner  and  under  such  circumstances  as 
would  have  rendered  the  pauper  irre- 
movable had  she  then  been  a  single 
woman.  From  the  time  of  her  confine- 
ment until  May  8,  1877,  the  pauper 
lunatic  had  never  received  parish  relidP. 

It  was  admitted  that  the  residence  of 
George  Baldock  had  been  in  Maidstone 
Union  for  the  last  thirteen  years,  and 
that  he  was  thereby  lawfully  settled  in 
such  union. 

The  questions  for  the  opinion  of  the 
Court  were : — 

1.  Did  the  pauper  lunatic  acquire  a 
settlement  by  residence  in  Chatham  in 
the  respondents'  union  in  her  own  right 
under  39  4  40  Vict  c.  61.  s.  34  ? 

2.  Was  the  pauper  lunatic  irremovable 
from  Chatham  by  virtue  of  24  4  25  Vict. 

E 
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o.  55. 8.  3,  as  amended  by  29  ft  30  Vict.  o. 
11.  8.  1,  at  the  time  of  her  removal  to  the 
said  lanatic  asylum,  or  at  the  time  the 
said  order  adjudicating  her  settlement 
was  obtained  by  the  respondents. 

If  either  of  the  aboye  qnestiona  was 
answered  by  this  Court  in  tne  affirmative, 
the  order  appealed  against  and  the  order 
of  quarter  sessions  confirming  the  same 
was  to  be  respectively  quashed,  otherwise 
the  order  of  sessions  was  to  stand. 

Kings/ord,  for  the  appellants. — It  is 
contended  that  the  facts  shew  that  the 
residence  of  the  pauper  lunatic  was  such 
as  to  give  her  a  settlement  under  39  ft  40 
Vict.  c.  61.  8.  34~8ee  The  Queen  v.  The 
Oaardians  of  the  Leeds  Union  (1),  which 
is  exactly  in  point. 

Again,  the  pauper  was  irremovable,  by 
virtue  of  24  ft  25  Vict,  i^  55.  s.  3,  as 
amended  by  29  ft  30  Vict.  c.  11.  s.  1,  by 
which  a  married  woman  who  has  been 
deserted  by  her  husband,  and  who,  after 
such  desertion,  has  resided  for  one  year 
**  in  such  a  manner  as  would,  if  she  were 
a  widow,  render  her  exempt  from  removal, 
shall  not  be  liable  to  be  removed  from  the 
parish  wherein  she  shall  be  resident,  un- 
less her  husband  return  to  cohabit  with 
her.''  No  doubt  it  will  be  argued  she 
was  not  deserted,  and  that  accordingly 
the  24  ft  25  Vict.  c.  55,  has  no  applica- 
tion ;  but  the  authorities  which  seem  to 
favour  such  a  contention  will  be  found  to 
be  divorce  proceedings  in  which  married 
women  have  endeavoured  to  assert  a  de- 
sertion arising  out  of  their  own  miscon- 
duct. He  also  cited  The  Queen  v.  8t. 
Mary^  Islington  (2). 

Winchf  for  the  respondents. — A  married 
woman  living  apart  from  her  husband  by 
consent  follows  the  settlement  of  her  hus- 
band, and  if  she  becomes  chargeable  is 
removable  to  such  settlement.  The  23 
ft  24  Vict.  c.  55.  8.  3,  does  not  contem- 
plate the  case  of  a  married  woman  living 
apart  from  her  husband  by  consent.  In 
The  Queen  v.  The  Guardians  of  the  Leeds 
Union  (1)  the  pauper  was  an  illegitimate 

(1)  48  Law  J.  Kep.  M.C.  129 ;  Law  Rep.  4  Q.B. 
D.  828. 

(2)  89  Law  J.  Rep.  M.0. 187 ;  Law  Rep.  6  Q.B. 
448.  ^ 


child  who  had  been  totally  abandoned ; 
here  there  has  been  no  abandonment  or 
desertion — Thompson  v.  Thompson  (3). 

CoGKBTTBN,  L.G.J. — I  think  there  was 
such  a  desertion  as  to  bring  the  case 
within  the  statute  which  provides  that 
*'  where  a  married  woman  shall  have  been 
or  shall  be  deserted  by  her  husband,  and 
shall  have  resided  for  three  years" — since 
altered  to  one  year — *'  in  such  a  manner 
as  would  if  she  were  a  widow  render  her 
exempt  from  removal,  she  shall  not  be 
liable  to  be  removed  from  the  parish 
wherein  she  shall  be  resident,  unless  her 
husband  return  to  cohabit  with  her."  I 
cannot  bring  myself  to  think  that  the 
settlement  of  the  husband  belonged  to  the 
wife,  inasmuch  as  the  latter  had  been 
living  apart  from  him  for  a  considerable 
space  of  time.  Moreover,  it  is  important 
to  remember  that  this  is  not  a  case  of  a 
wife  living  apart  from  her  husband  by 
mutual  consent.  The  wife  is  a  woman 
who  has  misconducted  herself  on  more 
than  one  occasion  by  committing  adultery 
with  other  men,  until  at  lengrth  she  be- 
came in  the  family  way,  and  thereupon  her 
husband  put  her  out  of  doors.  This  may 
perhaps  not  amount  to  a  desertion  in  the 
ordinary  acceptation  of  the  term ;  but  the 
meaning  of  the  statute  I  have  referred  to 
is  that  where  the  wife  has  been  residing 
in  a  different  place  from  her  husband  for 
a  prolonged  period,  she  shall  be  considered 
for  poor  law  purposes  as  not  being  bound 
by  the  marriage  tie,  and  as  living  apart. 
It  seems  to  me  to  make  but  little  differ- 
ence whether  the  husband  voluntarily 
goes  away  and  so  misconducts  himself,  or 
goes  away  in  consequence  of  the  miscon- 
duct of  his  wife.  I  am  of  opinion,  upon 
the  facts  as  stated,  that  the  residence  of 
the  husband  was  no  longer  the  residence 
of  the  pauper,  and  that  the  latter  became 
by  reason  of  her  residence  irremovable 
from  Chatham. 

Manistt,  J. — I  quite  agree.  The  hxr 
interpretation  of  what  happened  is  that 
this  woman  was,  rightly  or  wrongly,  sent 
away  from  her  home  for  misconduct  by  her 
husband,  and  left  as  a  free  woman.  She 
subsequently  set  up  an  altogether  separata 

(8)  1  Sw.  &  Tr.  231 ;  27  Law  J.  Rep.  P.  M.  ft 
A.  65. 
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resideiioe  for  a  period,  and  under  snoh 
circnrngtanoeB  as  to  render  her  exempt 
from  removal,  her  hnsband  never  having 
returned  to  cohabit  with  her.  That  is  the 
oonstmction  to  be  pat  on  24  ft  25  Vict. 
c.  55.  8.  3,  and  it  ia  not  therefore  neces- 
sary to  consider  the  meaning  of  the  34th 
section  of  the  Divided  Parishes,  fto., 
Act. 

Order  o/sesauma  quashed. 


Solieiton — Kingsford  &  Co.,  agents  for  Beale, 
Hoare  &  Co.,  Maidstone^  for  appellanta ;  Nio- 
kenson,  Prall  &  NickeiuoD,  agenU  for  Frail  & 
Son,  Bochester,  for  respondents. 


[IN  THB  COMMON  FLEAS  DIVISION^ 

{KEVBiCE  (appellant)  v.  thk 
CHUBOHWASDBNS  AND  OVBR- 
8BBBS  OF  THB  PABTSH  OF 
0U1L8FIBLD  (respondents). 

Bating — Sporting  Rights — Severed  from 
the  OecwpaHon  of  the  Land — 37  tp  38  Vict, 
c.  54.  s.  6.  subject.  2. 

Where  the  owner  of  land  occupies  ii 
himself  and  demises  the  right  of  sportit^  to 
another^  the  right  of  sporting  is  severed  from 
the  occupation  of  the  landtnthin  the  mean^ 
ing  of  37  ^  38  Viet.  c.  54.  s.  6.  sub^sect.  2, 
so  as  to  make  the  lessee  of  the  right  of 
sporting  raieahle. 

The  Queen  v.  Battle,  Sussex  (36  Law 
J.  Bep.  M.C.  1 ;  Law  Bep.  2  Q.B.  8)  dis. 
anguished. 

Casb  stated  under  12  &  13  Vict.  o.  45. 
s.  11. 

1.  Bv  a  deed  dated  the  2Qd  of  Aprils 
1877,  Mrs.  Curlings  the  owner  of  the 
Maesmawr  estate,  in  the  parish  of  Ghiils- 
field,  in  the  county  of  Montgomery, 
granted  to  the  appellant  the  exclusive 
right  of  sporting  over  the  said  estate, 
together  with  the  use  of  the  mansion, 
house  and  two  cottages  thereon  and 
twenty-five  acres  of  land,  being  part  of 
the  said  estate,  for  a  term  of  five  years 
from  the  25th  of  March,  1877,  at  a  total 
annual  rental  of  315Z. 

2.  The  said  estate  contained  about 
1,750  acres ;  of  this  707  acres  consisted  of 


woodlands  and  were  retained  by  Mrs.  Cur- 
ling in  her  own  occupation  (1). 

3.  The  overseers  of  the  poor  of  the 
parish  of  Gnilsfield  rated  the  appellant  in 
respect  of  the  sporting  right  over  the 
whole  of  the  said  estate. 

4.  The  question  for  the  opinion  of  the 
Court  was  whether  the  right  of  sporting 
over  the  707  acres  of  woodlands  retained 
in  the  occupation  of  the  owner  thereof, 
Mrs.  Curling,  was  severed  from  the  oocu« 
pation  of  the  said  land  within  the  mean- 
ing of  the  37  &  38  Yict.  c.  54.  s.  6  (2),  so 
as  to  entitle  the  persons  making  that  rate 
to  rate  the  appellant  in  respect  thereof. 

Witt  (GuUy  said F.MoTshda^nthlam), 
for  the  appelhkut. — The  right  of  sporting 
over  these  707  acres  is  not  severed  from 
the  occupation  of  the  land  within  the 
meaning  of  37  A  38  Vict.  c.  54.  s.  6.  sub- 
sect.  2  (2).  Under  the  law  as  it  stood 
previous  to  this  Act,  where  the  land  was 
let  to  one  and  the  right  of  sporting  to 
another  the  right  of  sporting  could  not 
be  rated ;  the  tenant  could  not  be  rated 
because  he  had  not  the  right,  and  the 
owner  of  the  right  could  not  be  rated 
because  he  was  the  owner  of  an  incor- 
poreal hereditament  and  did  not  appear  on 
the  rate-book.  It  was  to  remedy  this 
state  of  things  this  Act  was  passed,  but 
it  was  never  intended  to  alter  the  inci- 
dence of  the  rate,  but  only  to  make 
that  rateable  which  was  not  rateable 
before.  A  demise  of  a  right  of  shooting, 
where  the  owner  of  the  land  occupied  the 
land,  was  treated  as  not  severed  in  The 
Queen  v.  Battle,  Sussex  (3). 

[Lord  Colebidgb,  C.J. — Under  the  pre- 
sent Act  you  may  rate  either  the  land- 
lord, as  in  The  Queen  v.  Battle,  Sussex  (3), 
or  the  lessee.] 

Not  unless  the  right  is  severed.  This 
Act  was  intended  to  meet  the  case  where 
the     right    of   sporting    is    completely 

(1)  The  remaining  1,008  acree  were  let  to 
tenant  farmers. 

(2)  87  &  88  Vict.  c.  54.  8.  6  (sab-seet  2).— 
^  Wnere  any  right  of  sporting,  vhen  severed  from 
the  occupation  of  the  land,  is  let,  either  the  owner 
or  the  lessee  thereof,  according  as  the  persons 
making  the  rate  determine,  may  be  rated  as  the 
occupier  thereof." 

(3)  86  Law  J.  Bep.  H  C.  1 ;  Law  Rep.  2  QJ3. 8. 
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severed  from  the  ocoapation  of  the  land, 
as  in  the  case  of  manorial  rights. 

[Lord  CoLERiDaE,  O.J. — In  The  Queen 
y.  Battle^  Sussex  (3),  the  right  conld  not 
have  been  rated  if  severed.] 

The  whole  point  of  that  case  is  that  the 
right  was  not  severed.  In  the  present 
case  it  is  likewise  not  severed,  and  there- 
fore the  lessee  of  the  shooting  is  not  rate- 
able ;  unless  it  is  severed,  the  lessee  is  not 
rateable,  and  we  have  the  decision  of  the 
Queen's  Bench  to  shew  that  in  a  similar 
state  of  things  the  right  of  sporting  was 
not  severed.  In  order  to  interpret  the 
Act,  the  law  as  it  stood  formerly  must  be 
looked  at,  and  inasmuch  as  in  The  Queen  v. 
BaMU,  Sussex  (3)  the  same  circumstances 
were  held  not  to  constitute  a  severance, 
therefore  there  is  no  severance  in  the 
present  case,  and  consequently  the  proper 
person  to  be  rated  is  the  owner  and 
occupier  of  the  land. 

Mclntyre  (Alexander  Qlen  with  him), 
for  the  respondent,  was  not  called  on. 

LoBD  CoLEBiDQE,  C.J. — I  am  of  opinion 
that  the  respondents  were  entitled  to 
rate  the  appellant.  The  question  is 
whether  under  this  Act  the  lessee  of  the 
right  of  shooting  can  at  the  option  of 
,  the  persons  making  the  rate  be  sepa- 
rately rated  in  respect  of  such  right,  and 
I  am  opinion  that  he  can. 

Previous  to  this  Act  various  rights 
arising  out  of  land  were  not  the  subject- 
matter  of  separate  rating,  they  were  not 
within  the  43  Eliz.  c.  2.  The  result, 
which  was  considered  to  be  unfair  was, 
that  in  many  cases  the  right  person  es- 
caped or  the  wrong  person  was  rated. 
Parliament  then  passed  an  Act  enacting 
that  certain  rights  arising  out  of  land 
should  be  the  subject-matter  of  separate 
rating,  and  amongst  them  sporting  rights, 
'<  when  severed  from  the  occupation  of  the 
land ;  "  it  was  right  to  say  "  severed  " 
because  when  joined  to  the  occupation 
and  the  value  of  the  occupation  was 
thereby  enhanced,  they  would  be  rated  by 
the  increase  of  rate  which  would  be 
added  to  the  land  by  reason  of  such 
enhanced  value.  By  the  Act  therefore 
they  are  created  rateable  properties, 
and  section  6,  sub-section  2,  says  that 
^hen  severed  and  let,  either  the  owner 


or  lessee  thereof — that  is,  either  the  owner 
or  lessee  of  the  right  of  sporting,  may  be 
rated. 

The  &cts  of  the  case  are  shortly  that 
Mrs.  Curling,  who  is  the  owner  of  the 
estate,   has  demised  a  small  portion  to 
the  appellant  and  the  separate  right  of 
shooting  over  the  whole  of  the  estate, 
and  she  keeps  a  portion  of  the  estate  in 
her  own  occupation.      Is  not  that    an 
instance  of  the  right  of  sporting  beine 
severed  from  the  occupation  of  the  land  r 
Had  there  been  no  authority,  no  one  for 
a  moment  could  have  doubted  this  was 
just  the  sort  of  case  the  Act  was  intended 
to  meet.     But  it  is  said  another  inter- 
pretation should  be  placed  on  these  facts, 
because  in  a  case  in  the  Queen's  Bench  a 
different  interpretation  was  placed  on  the 
word  ''  severed."     But  when  that  case 
and  the  law  as  it  stood  at  that  time  is 
considered,  it  does  not  seem  to  support 
the  contention.     It  was  a  case  in  which 
the  Queen's  Bench  was  considering  the 
right  of  an  owner  who  kept  the  land  in 
his  own  occupation,  and  let  the  right  of 
shooting,    to  claim    exemption  on    the 
ground  that  the  shooting  was  severed 
from  the  occupation  of  the  land.     The 
Queen's  Bench  say,  '*  Not  at  all,  you  admit 
you  receive  rent  for  the  shooting,  and 
therefore  your  land  which  you  occupy 
is  so  much  enhanced  in  value,  and  you 
must  be  rated  at  the  enhanced  value." 
No  doubt  in  a  certain  sense  the  Lord 
Chief  Justice  holds  there  is  no  severance, 
for  he  holds  there  was  no  such  severance 
as  would  exist  in  the  case  where  the 
owner  had  let  the  land  to  one,  and  the 
right  of  shooting  to  another,  a  severance 
which  would  render  it  unfair  to  rate  the 
occupier  for  a  right  which  he  did  not  pos- 
sesB. 

But  in  this  case  we  have  to  deal  with 
an  Act  which  for  the  time  uses  the  word 
sever  in  a  legislative  sense,  and  we  have 
to  deal  with  a  property  which  for  the  first 
time  is  made  the  subject  of  separate 
rating.  The  Act  appears  to  me  singularly 
to  describe  the  state  of  facts  of  this  case, 
and  under  these  circumstances  I  think 
we  are  only  following  the  express  words 
of  the  Act  in  holding  the  appellant  to  be 
rateable.  Our  judgment  must,  therefore, 
be  for  the  respondentSf 
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Kenriek  ▼.  Churehwardens,  ^.  of  Ouil^d,  C,P, 

LiNDLET,  J. — ^I  am  of  ihe  same  opinion. 
The  qaestaon  is  whether  the  rate  levied 
on  the  lessee  of  the  right  of  sporting  has 
been  correctly  made  within  the  provisions 
of  section  6  (snb-seotion  2).     The  per- 
sons making  the  rate  have  the  option  of 
rating  either  the  owner  or  lessee,  and  we 
have  not  to  decide  whether  they  have 
exercised  a  fair  discretion,  but  the  ques- 
tion is  one  of  law,  and  turns  on  the  mean- 
ing of  the  word  "  severed."     The  appel- 
lant has  the  enjoyment  of  the  right  of 
sporting  by  a  lease  under  seal  for  five 
years,  and  during  that  five  years    one 
would  have  thought,  apart  from  authority, 
that  there  would  be  a  severance.    But 
it    is  said  that   it  is  not   sp,  because 
under  similar  circumstances  The  Qu^eti  v. 
BcUikj  Sussex  (3)  the  right  of  sporting 
was  held  not  to  be  severed,  but  when  we 
look    at  the  authority  the  point    does 
not  seem  to    have  been  decided.    The 
point  there  decided  is  that  before  this 
Act  Mrs.  Curling  might  have  been  rated. 
In  the  course  of  the  argument  the  Lord 
Chief   Justice   certainly    describes    the 
right  of  sporting  as  separated  from  the 
occupation,  and    in    the   judgment    he 
appears  to  treat  the  right  as  severed, 
though  not  severed  as   in  The   Qaeen  v. 
Thudstone  (4).     That  case.  The  Queen  v. 
Battle^  Sussex  (3),  does  not  appear  to  me 
to  be  authority  for  holding  that  when  the 
owner  of  the  land  demises  the  right  of 
sporting  by  an  irrevocable  deed  there  is 
no  severance. 

Judgment  for  the  respondents. 


Solicitors — J.  Arthur  Talbot,  agent  for  Talbot  & 
Woosnam,  of  Newtown,  Montgomeryshire,  for 
appellant ;  Jones,  Blazland  &  Son,  agents  for 
W.  A.  Pughe,  Llanfyllin,  for  respondents. 
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(4)  1  E.  &  £.  502  ;  28  Law  J.  Bep.  M.C.  106. 


[IN  THE  COUBT  OF  APPEAL.] 
(^Appeal  from  the  Queen* s  Bench  Division,) 
THE  QUEEN,  on  the  pTOsecution 

■Q    /  ^g   i  AND  ANOTHER,  JusticeS, 

^^'        '        THE    SAME  V,    SMITH    AND    AN- 
OTHER.* 

Pauper  Lunatio  in  Workhouse — Where 
Resident — Order  for  RevfUtoal  to  Asylum 
m4ide  by  Officiating  Clergyman — 16  §c  17 
Vict,  c,  97.  sect,^  67;  7^8  Vict.  c.  101. 
sect,  66 — Practice — Appeal  from  Order  of 
Sessions — AppeaJ,  from  Divisional  Gov/rt 
without  Leave  —  Judicatwre  Act,  1873, 
sect  45. 

It  is  provided  by  16  ^  17  Vict.  c.  97. 
sect.  67,  that  in  certain  cases  a  pauper 
deemed  to  be  a  lunatic  m,ay  be  examined  by 
the  officiating  clergyman  of  the  parish  in 
which  he  is  resident^  and  that  an  order  may 
be  made  by  that  clergyman  and  another 
person,  directing  him  to  be  received  into  an 
asylum. 

It  is  enacted  by  7  ^  S  Vict.  c.  101.  sect. 
56,  that  for  the  purpose  of  relief  settlement 
and  removal  of  poor  persons,  the  workhouse 
of  a  union  shall  be  cmisidered  aji  situated 
in  the  parish  to  which  such  poor  person  is 
chargeable : — 

Held,  affirming  the  decision  of  the 
Queen^s  Bench  Division,  thai  an  order  for 
the  removal  of  a  pauper  hmaiic  under  16 
^17  Vict,  c,  97  is  not  an  order  within  sect. 
56  o/  7  ^  8  Vict,  c,  101,  and  that  such  a/n 
order  made  by  the  officiating  clergyman  of 
0,,  for  the  removal  of  a  pauper  thm  in  the 
workhouse  of  0,  was  diuly  m^ide,  although 
the  pauper  did  not,  before  entering  the 
workhouse,  reside  in  the  parish  of  0, 

An  appeal  from  an  order  of  the  Queen's 
Bench  Division,  discharging  a  rule  for  a 
certiorari  to  bring  up  an  order  of  justices  in 
petty  sessions,  is  not  an  appeal  from  an  in- 
fervor  Court  within  sect,  45  of  the  Judiau 
ture  Act,  1873,  and  no  leave  to  appeal  is 
required. 

Appeal  by  the  proaecaior,  H.  Crisp, 
from  an  order  of  the  Queen's  Bench  Di- 
vision, discharging  a  rale  to  bring  np  by 
certiorari  an  order  made  on  him  by  W. 

*  Coram  Bzamwell,  L.J.;  Brett,  L.J.;  Cot- 
ton, L.J. 
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The  Que&n  ▼.  Pemberton  (App.),  Q.B. 

Pemberion  and  J.  Wilkinson,  two  jas- 
tices  of  Cambridgeshire,  and  also  an  order 
made  by  O.  Smith  and  Bev.  G.  Hale. 

It  appeared  from  the  affidavits,  that,  on 
November  8,  1878,  Mary  Crisp,  the  wife 
of  H.  Crisp,  who  lived  in  Sheffield,  was 
residing  in  the  parish  of  Grantchester, 
and  that  on  November  12  she  was  re- 
ceived into  the  workhouse  of  Chesterton 
Union,  in  which  union  Grantchester  is 
situated ;  she  was  afterwards  removed  by 
an  order  professing  to  be  made  under  the 
67th  section  of  16  A  17  Vict.  c.  97  (1),  to 
an  asylum.  This  oi*der  was  signed  by  G. 
Smith,  a  relieving  officer  of  Chesterton 
Union,  and  the  Rev.  G.  Hale,  an  offi- 
ciating curate  of  Chesterton. 

On  the  30th  of  November  H.  Crisp,  the 
husband  of  the  lunatic,  was  summoned 
before  the  justices,  and  was  ordered  to 
contribute  to  her  maintenance,  pursuant 
to  the  provisions  of  13  &  14  Yict.  c.  101. 
sect.  5,  and  39  &  40  Vict.  c.  61.  sect.  20 
(2).     Two  rules  were  then  obtained  at  his 


(1)  By  16  &  17  Vict,  c  97.  se^t.  67,  it  is  en- 
acted, *'  That  it  shall  he  la^ul  for  any  jiutice, 
upon  notice  given  to  him  ...  or  upon  his  own 
knowledge,  without  any  sach  notice  as  aforesaid, 
to  examine  any  pauper  deemed  to  be  a  lanatic,  at 
his  own  abode  or  elsewhere,  and  to  proceed  in  all 
respects  as  if  such  pauper  were  brought  up  before 
him,  in  pursuance  of  an  order  for  that  purpose ; 
provided  also,  that  in  case  any  pauper  deemed 
to  be  lunatic  cannot,  on  account  of  his  health  or 
other  cause,  be  conveniently  taken  before  any  jus- 
tice, such  pauper  may  be  examined  at  his  own 
abode  or  elsewhere,  by  an  officiating  clergyman  of 
the  parish  in  which  he  is  raidentt  together  with  a 
relieving  officer,  or  if  there  be  no  relieving  officer, 
an  overseer  of  such  parish  .  .  .  and  such  officiating 
clergyman,  together  with  such  overseer,  or  such 
relieving  officer,  shall  by  an  order  .  .  .  direct  such 
pauper  to  be  received  into  such  asylum  as  herein- 
after mentioned.  .  .  ." 

(2)  13  &  14  Vict,  c  101,  sect.  6,  provides  that, 
*'  Where  any  married  woman  being  lunatic  shall 
be  duly  removed  to  any  asylum  .  .  .  under  any 
of  the  statutes  in  such  behalf,  any  two  justices 
having  jurisdiction  in  the  place  wherein  the  hus- 
band of  such  lunatic  shall  dwell,  upon  application 
by  or  on  behalf  of  the  guardians  of  the  union,  or 
of  the  parish,  having  separate  boards  of  guar- 
dians, or  the  overseers  of  the  parish,  to  which 
union  or  pdrish  respectively  such  lunatic  pauper 
shall  be  or  become  chargeable,  may  summon  such 
husband  to  appear  before  them  .  .  .  and  such 
justices  may  (if  they  think  fit)  make  an  order 
upon  him  to  pay  such  sum  weekly  or  otherwise, 
for  or  towards  the  cost  of  the  mainteiuince  of 


instance ;  one,  calling  on  the  justices,  and 
the  other  on  O.  Smith  and  the  Rev.  G. 
Hale,  to  sbew  cause  why  a  certiorari 
should  not  issue,  to  bring  up  and  to  quash 
the  two  orders  made  by  them  respec- 
tively. 

Both  these  rules  were  afterwards  dis- 
charged.     No  leave  to  appeal  was  gtven. 

The  prosecutor  appealed. 

L.  Smith  (with  him  Oocherell),  for  the 
respondent. — There  is  a  preliminary  ob- 
jection to  the  hearing  of  the  first  of  these 
appeals.  The  Court  has  no  jurisdiction. 
It  is  an  appeal  from  an  order  of  the 
Queen's  Bench  Division,  discharging  a 
rule  calling  on  justices  to  shew  cause 
why  an  order  of  Sessions,  and  in  this 
case  of  petty  sessions,  should  not  be 
quashed.  This  appeal  is  therefore  within 
the  very  terms  of  section  45  of  the 
Judicature  Act,  1878  ;  and  as  no  leave  to 
appeal  has  been  given,  the  determination 
of  the  case  by  the  Queen's  Bench  Division 
is  final.  Appeals  from  Sessions  are,  by 
section  45,  and  by  the  decision  of  the  House 
of  Lords  in  The  Overseers  of  Walsall  v.  The 
London  and  North  Western  Railway  Oom-' 
pany'(3),  where,  however,  leave  to  ap- 
peal was  given,  brought  within  the  defi- 
nition of  appeals  from  inferior  Courts, 
and  therefore  this  appeal,  which  is,  in 
factj  an  appeal  brought  for  the  purpose 
of  reversing  a  decision  of  magistrates  in 
sessions,  cannot  be  brought  unless  leave 
has  been  given. 

[Bramwbll,  L.J. — ^We  think  that  we 
have  jurisdiction  to  hear  this  appeal.] 

QvUy  and  Oraha/m,  for  the  prosecutor. 
— The  order  under  which  Mary  Crisp  was 
removed  to  the  asylum  is  bad,  and  there- 
fore the  subsequent  order  on  the  husband 
for  contribution  is  bad.  The  provisions 
of  the  statute  (1)  have  not  been  followed. 
No  reason  was  given  why  the  pauper 

such  lunatic,  as  •  .  .  shall  appear  to  them  pro- 
per." 

89  &  40  Vict.  c.  61.  sect.  20,  provides  that 
where  such  an  order  is  sought  for,  the  justices 
havin|^  jurisdiction  in  the  union  or  parish,  the 
guardians  whereof  shall  make  the  application,  shall 
be  empowered  to  issue  the  summons  and  make 
the  order  instead  of  the  justices  having  jurisdiction 
in  the  place  where  the  husband  may  dwelL 

(8)  48  Law  J.  Rep.  M.C.  66 ;  Law  Rep.  4  Ap. 
Ca.80. 
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was  not  taken  before  a  magistrate; 
moreoTer,  the  clergyman  who  signed  the 
order  described  himself  as  of  Chesterton, 
whereas,  by  virtne  of  7  &  8  Yict.  c.  101. 
sect.  56  (4),  this  pauper  lanatic  must, 
for  the  purposes  of  relief,  such  as  this 
was,  be  considered  to  be  resident  in  Grant- 
ohester,  and  an  order  signed  by  a  clergy- 
man of  another  parish  is  invalid.  Sach 
an  order  is  only  a  fact  in  the  case,  it  is 
not  a  judicial  proceeding,  and  therefore 
the  justices  should  not  have  made  a  fur- 
ther  order  upon  it  until  they  had  satisfied 
themselves  that  it  was  a  proper  and  valid 
order,  for  unless  they  were  satisfied  that 
this  married  woman  had  been  "  duly  re- 
moved "  (2)  they  could  have  no  jurisdic- 
tion to  make  the  order  for  contribution. 

L.  Smith  and  Oockerell,  for  the  re- 
spondents, were  not  heard. 

BsAMWSLL,  LJ. — I  think  that  this  is 
a  clear  case,  and  that  the  appeal  cannot 
be  allowed.  It  is  necessary  to  look  at  the 
actual  place  of  abode  of  this  woman,  in 
order  to  construe  the  67th  section  of  this 
Act,  which  we  have  to  consider.  I  do  not 
think  that  the  provisions  of  16  &  17  Yict. 
c.  97,  are  to  be  controlled  or  interpreted 
by  the  language  of  the  56th  section  of 
7  &  8  Vict.  c.  101.  The  enactment  in  the 
earlier  statute  means  that  when  it  is  ne- 
cessary to  consider  where  the  settlement 
of  a  person  should  be,  or  where  the  bur- 
den of  maintenance  should  fall,  then,  even 
if  the  person  is  in  a  workhouse,  still,  for 
such  purposes,  regard  must  be  had  to  the 
place  where  that  person's  previous  abode 
was.  Those  considerations  do  not  apply 
here.  The  order  of  removal  was  duly 
made,  the  justices  had  jurisdiction,  they 
proceeded  legally,  and  the  judgment  of 
the  Queen's  Bench  Division  must  be 
affirmed. 

Bavrr,  L.  J. — I  am  of  the  same'opinion. 
The  question  under  16  A  17  Vict.  c.  97, 

(4)  7  &  8  Yict.  e.  101.  b.  56,  enaeti,  "That  for 
thft  pnrposeB  of  relief  setUement  and  removal  of 
poor  persona,  and  the  burial  of  the  poor,  the  work- 
house of  any  onion  or  parish  .  .  •  shall  be  con- 
sidered as  situated  in  the  parish  to  which  each 
poor  person  respectively  to  be  relieved,  removed 
or  buried,  or  otherwise  concerned  in  .any  snch 
purpose,  is  or  has  been  chargeable."  • «  . 
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is,  what  was  the  parish  in  which  this 
alleg^  lunatic  was  abiding  ?  I  think  that 
where  she  was  abiding  there  she  was  also 
residing,  and  if  she  was  residing  in  Ches- 
terton, where  she  was  undoubted^  abiding, 
then  this  officiating  clergyman  could  make 
the  order. 

I  think  this  woman  was  both  abiding 
and  residing  in  Chesterton;  it  is  ad- 
mitted that  this  clergyman  was  an  offi- 
ciating clergyman  of  Chesterton,  and 
therefore  he  could  sign  this  order.  It  has 
been  suggested  that  if  regard  be  paid  to 
the  provisions  of  7  &8  Vict.  c.  101,  we 
must  hold  that  this  woman  was  residing 
elsewhere ;  but  I  am  of  opinion  that  that 
statute  was  only  passed  to  prevent  resi- 
dence in  a  workhouse  from  breaking  a 
person's  right  to  settlement  in  his  or  her 
parish ;  and  I  do  not  think  that  those  pro- 
visions affect  the  construction  to  be  placed 
on  the  section  of  16  &  17  Vict.  c.  97, 
which  we  have  to  consider,  and  which 
was  passed  alio  intuitu.  This  order  of 
removal  was  duly  made,  and  therefore  the 
second  question  does  not  arise. 

Cotton,  L.J. — The  question  is  whether 
this  woman  was  residing  in  Chesterton 
within  the  meaning  of  section  67  of  16  & 
17  Vict.  c.  97.  It  is  said  that  7  ik  8  Vict. 
c.  101  prevents  her  from  being  treated  as 
a  resident.  I  am  of  opinion  that  this 
order  for  removal  is  not  an  order  for  re- 
moval within  the  meaning  of  the  earlier 
statute,  and  the  removal  not  such  a  re- 
moval as  was  intended  by  that  statute. 
The  technical  meaning  of  the  word  '*  re- 
moval "  in  7  A  8  Vict.  c.  101,  is  not  the 
meaning  which  the  word  "  removal "  has 
in  16  &  17  Vict.  c.  97,  and  I  agree  that  the 
judgment  of  the  Queen's  Bench  Division 
must  be  affirmed. 

Judgment  affirmed. 


Solicitors — R.  Davies,  agent  for  Smith,  Wednes- 
bury,  for  prosecutor;  Montagu,  Scott  &  Baker, 
agents  for  Barlow,  Palmer  &  Bonnett,  Cam- 
bridge, for  respondents. 
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Dec.  19. 


[IN  THE  COURT  OF  APPEAL.] 

{Appecdfrom  the  Qiteen*8  Bench  Division.) 

THE  QUEEN  (on  the  prosecution 
of  the  Lewisham  Board  of 
Guardians)  v,  THE  LONDON, 

BRIGHTON  AND  SOUTH  COAST 
RAILWAY  COMPANY.* 

Metropolis  Management  Act,  1855  (18  ^ 
19  VicL  c,  120),  sect,  169— Bate— Inequa- 
lity of  Benefit — Exemption  of  or  Levy  of  Rate 
at  a  Lower  Scale  on,  part  of  a  Parish— De- 
scription of  such  part  in  Precept. 

By  the  Metropolitan  Mana>gement  Act, 
1855,  section  158,  district  hoards  may  re- 
quire the  overseers  of  parishes  within  their 
district  to  levy  the  sums  which  such  hoards 
may  require  for  the  execution  of  the  Act. 
By  sectiofi  159,  district  hoards  can  exempt  or 
rate  on  a  lower  scale  parts  of  parishes  not 
henefUed  or  benefited  to  a  less  degree  than 
other  parts  by  swih  expenditure. 

The  overseers  of  L.  were  required,  by  a 
precept  of  the  district  board,  to  levy  a  swn 
for  the  expenditure  incurred  in  the  execu- 
turn  of  the  above  Act,  The  precept  directed 
that,  as  regards  such  farts  of  "  the  parish  as 
consist  of  lands  used  as  arable,  meadow  or 
pasture  lamds  only,  or  as  woodland,  orchard, 
market,  hop,  herb,  flowers,  fruit  or  nursery 
market  garden,**  the  rate  should  be  levied 
on  a  lower  scale.  There  was  a  considerable 
quantity  of  such  land  in  tlie  parish,  the 
whole  of  which  was  assessed  at  the  lower 
scale,  though  it  did  not  lie  altogether,  hut 
was  scattered  about, — 

Held  {affirming  the  decision  of  the 
Queens  Bench  Division),  that  the  rate  was 
good,  and  that  the  precept  sufficiently  de- 
scribed the  nature  of  the  property  to  be 
rated  at  the  lower  rate. 

Appeal  from  the  decision  of  the  Queen's 
Bench  Division  (reported  48  Law  J.  Bep. 
M.G.  116),  where  the  case  stated  on  ap- 
peal from  Sessions,  is  f ally  set  out. 

The  gnardians  of  the  poor  of  Lewisham 
made  a  rate  as  overseers,  under  the  fol- 
lowing precept : — 

'*  The  board  of  works  for  the  Lewisham 
district,  constituted  by  the  Metropolis 
Management  Act,  1855,  in  pursuance  of 

^  Coram  Bramwell,  L.J.;  Brett,  L.J.,*  Cot- 
ton, L.  J. 


the  provisions  of  the  said  Act,  and  of  the 
Acts  for  amending  and  extending  the 
same,  hereby  order  and  require  the 
guardians  of  the  popr  of  the  parish  of 
Lewisham  to  levy  within  the  said  parish 
the  sum  of  11,524Z.,  for  the  purpose  of 
defraying  the  expenses  already  or  here- 
after to  be  incurrod  by  the  said  board,  in 
the  execution  of  the  said  Act  or  Acts,  and 
to  pay  the  said  sum  to  the  London  and 
Westminster  Bank,  bankers  of  the  said 
board,  by  two  equal  instalments  of  5,762L 
each,  the  first  dn  the  7th  day  of  February, 
and  the  second  on  the  23rd  day  of  March, 
1876.  And  it  appearing  to  the  said  board 
that  the  expenses  in  respect  of  which  the 
said  sum  of  11,524Z.  is  required,  are  not 
for  the  equal  benefit  of  the  said  parish, 
the  said  board  do  further  order  and  re- 
quire,  that  the  rate  or  rates  to  be  raised 
in  pursuance  of  this  present  precept  shall, 
as  regards  all  such  parts  of  the  said  parish 
as  consist  of  land  used  as  arable,  meadow 
or  pasture  land  only,  or  as  woodland,  or- 
cluurd,  market,  hop,  herb,  flowers,  fruit  or 
nursery  market  garden,  hop,  herb,  flower, 
fruit  or  nursery  ground,  be  assessed  and 
levied  in  the  proportion  of  one-fourth  part 
only  of  the  net  value  of  such  land.'* 

The  parish  of  Lewisham  consists  partly 
of  land  covered  with  houses,  and  partly 
of  land  under  cultivation,  which  does  not 
all  lie  together,  but  is  scattered  through 
the  parish.  All  such  land,  whether  used 
as  arable,  meadow  or  pasture  land,  or  as 
woodland,  garden,  hop,  herb,  flower,  fruit 
or  narsery  ground,  was  rated  to  the  rate 
mentioned  in  the  above  precept  at  2^(2. 
in  the  pound,  and  all  other  property  was 
rated  to  the  rate  at  lOd.  in  the  pound. 
The  property  of  the  railway  company,  who 
appealed  to  the  Quarter  Sessions  aminst 
the  rate,  consisted  of  land  covered  with 
buildings  and  railways,  and  none  of  it  was 
land  under  cultivation ;  the  whole  of  their 
property  was  rated  at  lOd.  in  the  pound. 

The  rate  was  confirmed  at  Quarter 
Sessions,  subject  to  the  opinion  of  the 
Queen's  Bench  Division  on  two  questions, 
&r8t,  whether  the  rate  was  good  in  law ; 
second,  whether  such  property  of  the 
railway  company  as  consisted  of  lands 
used  for  the  railway  ought  not  to  be 
rated  at  the  lower  rate. 

A  certiorari  havizig  issued,  and  a  rule 
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mn  to  anasli  the  order  of  sessions  having 
been    obtained,  it  was  afterwards  dis- 
charged and  the  order  of  sessions  affirmed. 
The  railway  company  appealed. 

/.  Brown  and  Oppenhaim^  for  the  appel- 
lants.— ^The  first  qnestion  which  was 
raised  for  the  opinion  of  the  Qneen's 
Bench  Division  is  the  only  question  which 
the  case  enables  the  appellants  to  raise 
here.  The  Queen's  Bench  Division  seems 
to  have  considered  Howell  v.  The  London 
Bock  Company  (1)  as  a  decision  in  point ; 
but  in  that  case  it  was  found  that  tne  ex- 
penses levied  included  the  expenses  of 
paving,  so  that  it  is  not  decisive  of  the 
case ;  and  it  is  to  be  observed  that  Erie,  J., 
in  The  Qineen  v.  The  Oreat  Western  Railway 
Company  (2)  said  that  that  case  did  not 
lay  down  any  general  rule,  as  it  was 
decided  on  the  special  facts  there  before 
the  Court  The  rate  levied  here  is  with- 
out  doubt  levied  in  pursuance  of  the  pre- 
cept, but  the  precept  is  bad,  and  therefore 
the  rate  must  be  bad.  It  does  not  follow 
the  requirements  of  the  statute  (3).  It 
fibils  to  describe  the  lands  on  which  the 
lower  rate  is  to  be  levied  by  sufficient 
description;  it  should  describe  them  by 
metes  and  bounds,  and  it  should  not 
leave  to  the  overseers  the  duty  of  ascer- 
taining what  area  is  to  be  partially  ex- 
empted ;  it  in  fiict  delegates  to  others  the 
duty  which  the  statute  imposes  on  the 
diflteict  board. 


(1)  8  E.  &  B.  212 ;  27  Law  J.  Rep.  Q.B.  177. 

(2)  E.  B.  &  E.  613,  note  a ;  28  Law  J.  Rep.  M.C. 
At  p.  64. 

(.S)  The  Metropolis  Management  Act,  1856  (18 
&  19  Vict.  c.  120)^  hj  aeetion  168  empowers  ves- 
tries and  district  boards  to  require  overseers  to 
levy  the  sums  which  are  required  for  defraying 
tee  expenses  of  the  Act. 

Bf  section  169,  *'  Where  it  appears  to  any  veetiy 
or  mstrict  boaxd  that  all  or  any  part  of  the  ex- 
penses for  defraying  which  any  sum  is  ...  . 
ordered  to  be  levied  have  or  has  been  incurred  for 
the  special  benefit  of  any  particular  part  of  their 
parish  or  district,  or  otherwise  have  or  has  not 
been  incnrred  for  the  equal  benefit  of  the  whole  of 
their  parish  or  district,  such  vestry  or  board  may 
by  any  such  order  direct  the  sum  or  sums  neces- 
sarjr  for  defraying  such  expenses,  or  any  part 
thereof,  to  be  levied  in  such  part^  or  exempt  any 
part  of  such  parish  or  district  from  the  levy,  or  re- 
qoirs  a  less  rate  to  be  levied  thereon,  as  the  cir- 
enmstances  of  the  case  may  require." 
Vol.  48.— M.C. 


M.  White  and^  Kingsfordy  for  the  re- 
spondents.— The  description  in  this  pre- 
cept is  ample.  The  duty  of  the  board  is 
to  state  in  their  precept  what  is  to  bo 
rated  at  a  lower  rate,  -and  then  it  is  the 
duty  of  the  overseers  to  apply  the  descrip. 
tion  given  in  the  precept  to  the  various 
lands  in  the  parish. 

They  were  stopped  by  the  Court. 

Brahwell,  L.J. — I  am  of  opinion  that 
this  judgment  should  be  affirmed.  The 
objection  taken  is  that  the  land  to  be  ex- 
empted from  the  full  rate,  or  to  be  assessed- 
at  the  lower  rate,  has  not  been  otherwise 
specified  than  by  describing  the  use  to 
which  it  has  been  put.  It  is  said  that  no 
distinct  area  has  been  described  to  which 
the  partial  exemption  can  apply,  that  no 
such  area  has  been  specified  by  metes  and 
bounds.  I  do  not  think  that  the  district 
board  is  bound  to  give  such  a  specifica- 
tion, and  I  think  that  a  sufficient  specifi- 
cation has  .been  given  by  the  general 
description  in  the  precept,  which  men- 
tions the  use  to  which  the  land  is  put. 
Indeed,  there  is  some  advantage  in  such 
a  description,  since  the  partial  exemption 
refers  to  the  condition  of  the  property  at 
the  time  when  the  rate  is  nnde.  I  do 
not  think  in  any  case  ihat  it  is  for  the 
appellants  here  to  complain.  Perhaps  if 
any  owner  of  land  on  which  the  rate  is 
imposed  thought  himself  aggrieved  be- 
cause the  use  of  the  property  had  changed 
since  the  rate  was  ordered  to  be  levied, 
he  might  possibly  appeal ;  but  I  do  not 
think  that  the  appellants  here  have  any 
cause  for  complaint. 

Bbett,  L.J. — Gases  and  fiEusts  in  cases 
of  this  description  are  always  stated  with 
reference  to  the  question  raised  and  in- 
tended to  be  raised  in  the  case.  Now 
only  one  question  is  raised  before  us,  and 
that  is,  whether  this  rate  is  bad  in  law 
under  the  provisions  of  section  159  of 
the  Metropolis  Management  Act,  1855. 
That  is  the  only  question  brought  before 
xus,  and  advisedly  so,  and  that  is  the  only 
question  on  which  we  have  to  give  a  de- 
cision. The  objection  taken  is  an  objec- 
tion to  the  precept.  The  precept  expressly 
professes  to  deal  with  parts  of  the  parish, 
and  it  is  urged  that  it  cannot  do  so  pro- 
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perly.  It  is  admitted  that  the  precept 
might  require  all  such  parts  to  be  assessed 
at  a  lower  rate  if  it  described  such  parts 
properly,  but  it  is  said  that  the  precept  is 
Ibad  because  the  description  of  the  parte 
to  be  partially  exempted  is  a  bad  descrip- 
tion. 

This  precept  is  an  order  which  is  made 
tinder  section  159  of  the  Act,  and  if  it 
sufficiently  complies  with  the  requirements 
of  the  section  no  objection  can  be  made. 
If  we  look  at  that  section,  we  find  that 
the  district  board  can  levy  the  sums 
necessary  to  defray  these  expenses  on  part 
of  the  parish,  and  the  section  says  no- 
thing about  the  definition  of  the  parts  to 
be  rated ;  there  is  no  provision  that  they 
shall  be  described  by  metes  and  bouuds, 
or  by  anv  special  description.  The  sec- 
tion has  been  sufficiently  followed  by  the 
precept.  The  levy  has  been  made  on  the 
parts  pointed  out,  and  there  is  no  reason 
why  the  overseers  should  not  ascertain 
what  those  parts  are.  I  have  a  clear 
opinion  that  the  judgment  of  the  Queen's 
Bench  Division  is  right.  With  regard  to 
the  case  of  Haioell  v.  The  London  Dock 
Company  (1),  I  incline  to  agree  with  what 
was  said  by  Erie,  J.,  in  The  Queen  v.  The 
Cheat  Western  Railway  Company  (2),  and 
I  think  that  it  cannot  be  cited  as  an 
authority  of  general  application.  There 
the  Court  was  asked  to  deal  with  &cts. 
A  Court  generally  refuses  to  do  so  in 
snch  a  case,  but  there  it  consented  to  do 
so.  At  all  events  it  supplies  us  with  no 
assistance  in  deciding  the  first  question 
in  this  case.  It  might  do  so  if  we  had 
to  consider  the  second  question,  but  as 
we  have  not  to  deal  with  that  question 
we  leave  the  case  of  Howell  v.  The  London 
Dock  Company  (1)  untouched. 

Cotton,  L.  J . — ^We  have  only  to  consider 
one  objection,  and  that  is,  that  the  pre- 
cept is  bad,  because  as  is  urged  it 
leaves  to  the  overseers  a  discretion  which 
the  district  board  ought  itself  to  exercise. 
I  do  not  think  that  the  board  has  so  dele- 
gated its  duty.  I  think  that  it  has  exer- 
cised a  discretion  and  given  a  direction, 
and  all  that  has  been  left  to  the  overseers 
to  do  was  the  duty  of  ascertaining  to  what 
part  of  the  parish  the  description  given  in 
the  precept  applies.  I  think  that  the  pre-- 
cept  is  a  good  precept ;  that  it  follows  the 


requirements  of  the  statute ;  that  the  de- 
scription of  the  parts  to  be  rated  at  a 
lower  rate  is  sufficient;  and  that  this 
appeal  must  be  dismissed. 

Judgment  affirmed* 


Solicitors— Norton,  Rose,  Norton  &  Brewer,  for 
appellants;  S.  Bdwaids,  for  respondents. 


1879. 

Nov.  8, 15. 

Dec.  18. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
'  THK  QUBBN  Qfi  the  prosecuHon 

of  the  GHUBGHWABDBNS, 
ETC.,  or  ST.  MABOABST 
AND  ST.  JOHN  THB  EVAH* 
QELIST,  WB8TMIN8TBB  (fS- 

Bpondentti)  v,  thb  insti- 
tution OF  CIVIL  BNOINBEBS 
(jappellantB). 

Toot  Bate — Exemption  from — 6  8f  7 
Vict,  c.  86 — Civil  Engineers — Institution 
— Primary  Object  of  Society — Purposes  of 
Science,  Literature  and  Fine  Arts, 

A  society^  known  as  "  the  InsiUuUon  of 
Civil  Engineers^**  was  formed  for  the  jpt*r- 
pose  of  promoting  the  general  adva/ncemefU 
of  mechanical  science^  and  more  parHcu- 
larly  the  acquisition  of  thai  species  of 
knowledge  which  constitutes  the  prof ession 
of  a  civil  engineer,  being  the  art  of  direct' 
ing  the  great  sources  of  power  in  nature  for 
the  use  and  convenience  of  man,  as  the 
means  of  production  and  of  traffic  in  stages 
both  for  external  and  internal  trade^  as  op- 
plied  in  the  construction  of  roads^  bridges^ 
8fc,,  and  in  the  art  of  navigaUon  by  arii^ 
ficial  power  for  the  purpose  of  commerce 
and  in  the  construction  and  adaptation  of 
machinery  y  and  in  the  drainage  of  cities  airyd 
towns.  The  bye-laws  and  regulations  of 
the  society  stcUed  under  the  head  of  "  Ob» 
jects  "  that  the  ifutitution  was  established 
for  the  general  advancement  of  mechanical 
science,  and  more  particularly  for  promoting 
the  acquisition  of  that  ppeeies  of  knowledge 
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which  oonstUtUea  the  profesiion  of  a  cwU 
engineer.  The  wutitution  consieied  of  three 
ctaueSy  namely^  members^  aeeocUUea^  and 
honorary  memberSy  wUh  a  class  of  students 
(Utachedy  and  papers  were  read  at  the  in' 
stituHon  on  various  subjects : — 

Held,  thai  the  primary  purpose  of  the 
instihUian  was  the  ed^ieaHon  and  instruct 
tion  of  its  members  amd  students  in  sundry 
arts,  with  the  view  of  enabling  them  the 
belter  to  practise  a  particular  profession, 
and  consequently  that  such  institution  was 
not  enOUed  to  be  exempted  from  rates  under 
6^7  Vict.  c.  86,  as  a  society  established 
exclusively  for  the  purposes  of  science, 
Uteratare  or  the  fine  arts. 

Upon  appeal  to  the  Qnarter  SeBsionB 
for  Middlesex  affainst  a  poor  rate  made 
bj  the  above  cnnrohwardens  overseers 
and  vestrymen  on  the  16th  day  of  April, 
1877,  in  which  the  Institution  of  Civil 
Engineers  were  the  appellants,  and  the 
said  chnrchwardens  overseers  and  vestry. 
men  were  the  respondents,  the  Coort 
confirmed  the  said  rate  with  costs,  subject 
to  the  following  case. 

In  the  year  1828  Thomas  Telford,  a 
Fellow  of  the  Boyal  Societies  of  London 
and  Edinburgh,  and  others,  had  formed 
themselves  into  a  society  for  the  general 
advancement  of  mechanical  science,  and 
more  particularly  for  promoting  the 
acquisition  of  that  species  of  knowledge 
which  constitutes  the  profession  of  a 
civil  engineer,  being  the  art  of  directing 
the  g^reat  sources  of  power  in  nature  for 
the  use  and  convenience  of  man  as  the 
means  of  production  and  of  traffic  in 
states,  both  for  external  and  internal 
trade,  as  applied  in  the  construction  of 
roads,  bridges,  aqueducts,  canals,  river 
navigation  and  docks  for  internal  inter- 
course  and  exchange,  and  in  the  con- 
struction of  ports,  harbours,  moles, 
breakwaters  and  lighthouses,  and  in  the 
art  of  navigation  by  artificial  power  for 
the  purpose  of  commerce,  and  in  the  con- 
struction and  adaptation  of  machinery, 
and  in  the  drainage  of  cities  and  towns. 

The  said  society  was  by  royal  charter 
dated  the  3rd  of  June,  1828,  incorporated 
for  the  purpose  aforesaid  by  the  name  of 
''  The  Institution  of  Civil  Engineers." 

Power  is  given  to  the  members  of  the 
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said  corporation  by  the  said  charter  to 
hold  general  meetings,  which  are  em- 
powered to  make  and  establiHh  and  from 
time  to  time  alter,  vary  or  revoke  such 
bye-laws  as  they  should  deem  to  be  use- 
ful and  necessary  for  the  regulation  of 
the  corporation,  for  the  admission  of 
members,  for  the  management  of  the 
estates,  goods  and  business  of  the  corpora- 
tion, and  for  fixing  and  determining  the 
manner  of  electing  the  president  and 
other  of&oers. 

By  the  bye-laws  it  is  provided  that 
under  no  pretence  whatever  shall  the  pro* 
perty  and  effects,  or  the  income  or  revenue 
of  the  institution  derived  from  the  volun* 
tary  contributions  of  members  or  other- 
wise  howsoever  be  applied  in  making  any 
dividend,  gift»  division  or  bonus,  unto  or 
between  any  of  the  members,  and  the 
same  is  thereby  expressly  prohibited  in 
conformity  with  the  fundamental  law 
and  the  therein  alleged  invariable  practice 
of  the  institution  as  acted  upon  from  its 
first  establishment,  and  that  therefore  no 
proposition  in  contravention  thereof  shall 
be  entertained  by  the  council  or  by  any 
meeting,  whether  general  or  special,  of  the 
members  of  the  institution.  In  con- 
formity with  the  bye-law  the  institution 
has  not  made  and  does  not  make  any 
dividend,  gift,  division  or  bonus  except 
any  which  may  from  this  case  appear  to 
be  so  made  unto  or  between  any  of  ils 
members. 

Although  the  institution  derives  part 
of  its  yearly  income  from  sums  invested, 
yet  it  is  substantially  supported  by  the 
annual  contributions  of  its  members. 

The  appellants  occupy  the  house  and 
premises  mentioned  in  the  rates  and 
valuation  list,  and  hereinafter  called 
"The  Institution,"  for  the  transaction 
of  their  business  and  for  carrying  into 
effect  their  purposes. 

The  appellants  maintain  a  library  at 
the  institution,  consisting  of  works  bear- 
ing upon  the  purposes  of  the  institution 
as  specified  in  the  charter,  and  of  works 
bearing  upon  science  in  general.  They 
also  maintain  there  a  reading  room, 
wherein  periodicals  of  a  similar  character 
ai*e  provided  for  the  use  of  members. 
The  reading-room  is  also  supplied  with 
the    Times,   Standard  and   Daily    News 
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newspapers.  The  appellants  have  ool- 
lectod  and  continne  to  collect  in  the 
institution  maps  and  engineering  publi- 
cations, and  plans  and  drawings  of 
engineering  works  from  all  parts  of  the 
world.  Models  are  occasional  Ij,  when 
papers  are  read,  exhibited  at  the  institu- 
tion, to  illustrate  the  subjects  of  such 
papers,  but  there  is  no  model  room  or 
permanent  exhibition  of  models. 

The  council  invite  original  communica- 
tions or  papers  upon  such  subjects  as 
those  set  forth  in  the  annual  report  here- 
unto annexed.  Those  papers  which  the 
council  select  are  read  at  meetings  held 
at  the  institution  and  discussion  upon 
them  follows.  The  papers  are  afterwards 
printed  and  circulated  among  the  mem- 
bers. 

The  institution  does  not  regulate  the 
etiquette  or  discuss  at  its  meetings  the 
discipline  of  the  profession  of  civil  engi- 
neers. 

The  appellants  grant  certificates  or 
diplomas  to  all  members,  shewing  the 
status  of  each  in  the  institution.  The 
following  is  the  form  of  such  certificates 
or  diplomas : — 

The 

Institution  of  Civil  Engineers. 

Established  1818, 

Incorporated  by  Boyal  Charter,  a.d.  1828. 

These  are  to  to  certify  that 
is  a  of  the  Institution 

of  Civil  Engineers,  a  society  established 
for  promoting  the  acquisition  of  that 
species  of  knowledge  which  constitutes 
the  profession  of  civil  engineer,  whereby 
the  great  sources  of  power  in  nature  are 
converted,  adapted  and  applied  for  the 
use  and  convenience  of  man. 

Witness  our  hands  and  seals  at  West- 
minster thiri  day  of 
187 

President. 
Seoretaxy. 

An  institution  called  **  The  Benevolent 
Fund  of  the  Institution  of  Civil  Engi- 
neers  "  was  established  in  1864,  and  is 
conducted  in  accordance  with  certain 
rules,  a  copy  whereof  was  annexed  to  and 
formed  part  of  the  case.  Such  benevo- 
lent fund  is  managed  and  the  business 
thereof  is  transacted  by  a  committee  of 


members  of  the  appellant  sociefy  at  the 
institution,  and  the  appellants'  secretary 
is  honorary  secretary  thereof. 

The  investments  of  the  said  benevolent 
fund  amount  to  25,0002.,  and  its  annual 
income  exceeds  2,0002.  Certain  petty 
expenses  in  connection  with  such  fund 
are  paid  during  each  year  out  of  the  ap- 
pellants' funds,  and  are  repaid  during  the 
following  year,  as  appears  by  the  abstract 
of  receipts  and  expenditure  contained  in 
the  annual  report.  The  Benevolent 
Society  is  a  distinct  body  from  the  In- 
stitution of  Civil  Engineers. 

The  members  of  the  institution  are 
not  obliged  to  contribute  to  the  said 
benevolent  fund,  but  about  one- fourth  of 
them  do  so  contribute. 

By  one  of  the  bye-laws,  the  council  of 
the  institution  have  the  power  to  grant 
from  time  to  time,  as  they  may  think 
fit,  the  use  of  the  rooms  of  the  institution 
to  any  persons  who  may  be  desirous  of 
having  lectures  delivered  on  subjects  con- 
nected with  the  objects  of  the  institu- 
tion. 

Under  power  of  the  last-mentioned 
bye-laws  the  appellants  lend  their  rooms 
for  papers  to  be  read  at  the  rooma  of  the 
institution  on  subjects  connected  with  its 
olnects  by  members  of  such  societies  as 
'*The  Institution  of  Mechanical  Engi- 
neers," '*  The  Iron  and  Steel  Institute," 
"  The  Meteorological  Society  "  and  "  The 
Society  of  Teleg^ph  Engineers."  No 
charge  whatever  is  made  to  these  societies 
for  this  accommodation,  nor  indeed  are 
any  sums  received  from  them  to  repay 
incidental  expenses  for  lighting  or  other- 
wise,  and  the  members  of  the  appellant 
institution,  as  weU  as  those  of  the  par- 
ticular society  accommodated,  have  free 
admission  to  such  meetings. 

The  only  person  who  resides  upon  the 
premises  is  a  housekeeper,  who  resides 
there  solely  for  the  purpose  of  taking 
cai*e  of  the  premises  and  their  contents. 

On  the  3rd  of  November,  1848,  the 
barrister  appointed  to  certify  the  rules  of 
friendly  societies  in  England  duly  oerti* 
fied  that  the  said  institution  was  entitled 
to  the  benefit  of  the  Act  6  A7  Vict.  o. 
86,  intituled  "An  Act  to  exempt  from 
County,  Borough,    Parochial  and  other 
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local  rates,  Land  and  Bnildings  oconpied 
by  Scientific  or  Lit.erary  Societies." 

The  appellants  dnlj  gave  notice  of  ap- 
peal against  the  rate  to  General  Quarter 
Sessions  of  the  Peace  for  the  county  of 
Middlesex,  on  the  ground  that  they  were 
exempt  ^m  rateability  by  virtue  of  the 
above-mentioned  Act  6  &  7  Vict.  o. 
86. 

The  appellants  then  contended  that  the 
Institution  of  Civil  Engineers  was  a 
society  instituted  for  purposes  of  science, 
literature  or  the  fine  arts  exclusively, 
within  the  meaning  of  6  <fe  7  Vict.  c.  36, 
and  was  therefore  exempt  from  being 
rated  to  the  poor  rate. 

The  respondents  contended  on  the 
other  .hand  that  the  said  institution  was 
not  such  a  society  within  the  meaning  of 
the  said  Act,  and  that  therefore  the  ap- 
pellants' premises  were  rightly  included 
in  the  said  rate. 

The  Court  decided  that  the  institution 
was  a  society  established  for  the  acqui- 
sition of  all  that  knowledge  which  may 
be  useful  to  the  persons  practising  in 
this  country  the  profession  of  a  civil 
engineer,  and  not  exclusively  for  the  pro- 
motion of  scientific  knowledge,  and  that 
its  objects  and  pursuits  were  not  such  as 
to  bring  it  within  section  1  of  the  6th  & 
7th  Yict.  c.  36,  and  entitle  it  to  exemp- 
tion; and  the  Court  accordingly  con- 
firmed the  said  rate,  subject  to  a  case  for 
the  opinion  of  this  Court  (1). 

The  case  having  been  brought  up  by 
eerHorari  and  a  rule  nisi  to  quash  having 
been  obtained. 

Meadows  White  and  Olen^  on  behalf  of 
the  respondents,  shewed  cause. 

(1)  By  6  &  7  Vict  c.  36,  s.  1.  No  person  is  liable 
to  be  rated  in  respect  of  any  land,  house  or  buildings 
"  belonging  to  anj  society  instituted  for  purposes 
of  ecienoe,  literature  or  the  fine  arts  ezclusiyely, 
either  as  tenant  or  owner,  and  occupied  by  it  for 
the  transaction  of  its  bufiinees  and  for  carry- 
ing into  effect  its  purposes,  provided  that  such 
society  shall  be  supported  wholly  and  in  part  by 
annual  Toluntaiy  contributions,  and  shall  not 
lod  by  its  laws  may  not  make  any  distribution, 
gift,  division  or  bonus  in  money  unto  or  between 
any  of  its  memben." 
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Sir  Henry  James  and  Poland  (^Mead 
with  them)j  for  the  appellants,  supported 
the  rule. 

The  following  cases  were  cited  during 
the  ailment,  the  nature  of  which  suffi- 
ciently appears  from  the  judgment  of  the 
Court:— T^e  Queen  v.  Brandt  (2),  The 
Queen  v.  Pocock  (3),  Ex  parte  The  Over^ 
seers  of  Birmmghami  (4),  The  King  v. 
Phillips  (5),  Scott  V.  The  Ohwrchwardens 
of  St,  Martin's  (6),  The  King  v.  Ooch- 
hum  (7),  The  Earl  of  Clarendon  v.  St. 
James's,  Westminster  (8),  The  Queen  v. 
OaskUl  (9),  The  Oovemors  of  the  BusseU 
Tnsiitwtion  v.  The  Vestry  of  St,  OOes  (10), 
Purehas  v.  The  Churchwardens,  8fc,,  of 
Holy  SepulchrOy  Cambridge  (11). 

Our,  adv.  vult 

The  judgment  of  the  Court  was  (on 
Dec.  18)  delivered  as  follows : — 

Field,  J. — This  is  a  case  stated  by  the 
Court  of  Quarter  Sessions  for  the  county 
of  Middlesex,  and  the  question  asked  of 
us  by  the  Court  is  whether  the  appellants 
are  entitled  to  claim  exemption  from  the 
payment  of  their  share  of  the  money  to 
be  raised  by  local  taxation  on  the  ground 
that  they  are  exempted  from  ratability 
by  the  operation  of  the  Act  of  6  <&  7  Vict, 
c.  36,  as  a  society  instituted  exclusively 
for  the  "  purposes  of  science,  literature 
or  the  fine  arts,"  and  whether  the  pre- 
mises occupied  by  the  appellants  were, 
at  the  time  of  the  rate,  exclusively  used 
for  any  of  such  purposes.  Upon  the  ar- 
gument, the  numerous  cases  in   which 

(2)  16Q.B.  Bep.  462;  20  Law  J.  Rep.  M.a 
119. 
(8)  8  Q.B.  Rep.  729;  16  Law  J.  Rep.  M.C.  132. 
(4)  10  Q.B.  Rep.  868  ;  18  Law  J.  Rep.  H.C.  89. 
(6)  8  Q.B.  Rep.  746 ;  17  Law  J.  Rep.  M.C.  88. 

(6)  6  E.  &  B.  868 ;  26  Law  J.  Rep.  M.G.  42. 

(7)  16  Q.B.  Rep.  480;  sub  nam.  The  Queen  v. 
The  Churchufordens,  ^c,  ofSt.  Martini  21  Law  J. 
Rep.  M.C.  63. 

(8)  10  Com.  B.  Rep.  806 ;  20  Lew  J.  Rep.  M.C. 
213. 

(9)  16  aB.  Rep.  472;  21  Law  J.  Rep.  M.C. 
102. 

(10)  8  E.  &  B.  416 ;  28  Lftw  J.  Rep.  M.C.  66. 

(11)  4  K  jt  B.  166 ;  24  Law  J.  Rep.  M.C.  9. 
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the  statate  relied  npon  has  been  the  sub- 
ject of  judicial  decision,  were  ably  and 
succinctly  brought  before  us,  and  although 
at  the  time  of  the  argument  I  enter- 
tained very  little  doubt  as  to  what  my 
decision  ought  to  be,  I  have  considered  it 
right  to  go  carefully  through  the  au- 
thorities before  delivering  my  judgment. 
The  result  is  to  make  the  case,  to  my 
mind,  a  very  plain  one.  The  clear  object  of 
the  Act,  although,  as  has  been  observed, 
the  language  of  it  is  not  as  definite  as  it 
might  have  been,  is  to  encourage  persons 
to  associate  together,  and  by  voluntary 
subscriptions  to  raise  a  fund,  by  means 
of  which,  subjects  of  science,  literature 
and  the  fine  arts  may  be  discussed  and  a 
knowledge  of  them  widely  difilused  so  as 
to  extend  and  promote  the  general  know- 
ledge and  refinement  of  society  at  large. 
Whether  such  a  result  should  have  been 
sought  at  the  expense  of  a  limited  area 
of  the  body  politic,  rather  than  by  im- 
perial taxation,  is  not  the  question.  The 
statute  has  said  that  such  is  to  be  the 
case,  and  we  have  only  to  construe  its 
meaning.  The  object,  however,  of  the 
enactment  and  its  limitation  exclusively 
to  matters  of  science  which  may  be  useful 
or  of  advantage  to  the  body  politic  at 
large,  and  not  to  the  advantage  or  plea- 
sure of  any  particular  body  or  association, 
is  shewn  by  the  prohibition  of  any  divi- 
dend or  personal  gain  to  the  members 
of  the  society.  It  is  further  made  clear 
when  it  is  observed  that  whereas  in 
dealing  with  purposes  of  science  and 
literature,  the  language  of  the  enact- 
ment is  large  enough  to  include  all 
science  and  literature,  whether  abstract 
and  pure,  or  applied  to  any  particular 
object,  yet  in  dealing  with  **art"  which, 
without  any  addition,  might  mean  either 
pure  art,  or  an  art  or  mystery,  profession 
or  handicraft,  the  Legislature  adds  the 
limitation  "  fine  "  to  point  out  the  limit- 
ation I  have  adverted  to.  In  the  case  of 
"  art,"  therefore,  the  limited  object  of  the 
statate  is  clearly  expressed,  and  so  in  the 
case  of  science  and  literature  the  same 
limitation  ought  to  prevail.  In  the  hands 
of  the  philosopher  and  man  of  science 
and  literature,  "science,"  although  applied 
for  the  purposes  of  experiment  and  ad- 


vancement of  the  general  state  of  know* 
ledge,  is  so  applied  without  any  material 
or  substantial  intention  of  advantage,  or 
gain  or  of  enjoyment  by  the  individual^ 
whereas  "  science  "  seems  to  me  to  cease  to 
be  science,  within  the  meaning  of  the  ex- 
emption, when  it  is  acquired,  commu- 
nicated or  made  use  of  for  the  purpose  of 
being  applied  or  used  for  the  individual 
object,  advantage  or  gain  of  the  members 
of  the  associated  body.  The  '*  science  " 
as  applied  by  the  manufacturer  or  en- 
gineer is,  no  doubt,  still  science  generally, 
but  is  not  science  which  the  Legislature 
intended  to  exempt  from  local  taxation. 
That  this  is  so  is,  I  think,  clear  upon 
principle,  and  the  authorities  cited,  taken 
as  a  whole,  bear  out  this  view.  No 
doubt  it  has  been  thought  that  the  Court 
of  Queen's  Bench,  in  some  of  the  earlier 
cases,  carried  the  exemption  at  least  to 
its  furthest  limits,  but  all  the  later  cases 
are  in  favour  of  its  stricter  limita- 
tion. The  application  of  the  rule,  there- 
fore, becomes  in  each  case  a  question 
of  fact.  What  is  the  purpose  of  the  in- 
stitution claiming  exemption  ?  Is  it  insti- 
tuted purely  and  exclusively  for  the  pur- 
poses of  **  science,"  as  I  have  defined  it, 
or  is  it  instituted  primarily  and  sub- 
stantially for  the  acquisition,  enjoyment, 
advancement  of  or  education  in  know- 
ledge of  the  art  or  profession  of  the 
members  composing  the  institution  P  It 
may  be,  perhaps,  that  the  discussion  of 
"  science  "  in  any  shape  is  as  productive 
of  advantage  to,  as  that  of  literature  is  of 
enjoyment  by,  the  individuals  who  com- 
pose the  institution.  But  if  the  ad- 
vancement and  acquisition  of  science 
taken  generally  is  the  main  and  sub- 
stantial object  of  the  association,  then  the 
necessary  concomitant  of  advantage  and 
enjoyment  to  the  individual  does  not 
destroy  the  exemption.  And,  in  like 
manner,  if  the  primary  and  substantial 
purpose  of  the  institution  is  the  advan- 
tage and  gain  of  a  particular  body  of  pro- 
fessional men,  exercising  a  professional 
art  by  which  to  earn  their  livelihood,  the 
fact  that  those  objects  are  gained  by  the 
discussion  and  promotion  of  such  sci- 
ence as  if  applied  to  their  art  will  ad- 
vance their  individual  and  professional 
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iniereetB,  will  not  protect  the  society  from 
taxation.     For  the  purpose  of  deciding 
under  which  head  the  institution  in  ques- 
tion must  be  ranged,  I  have  carefuUj 
considered  the  terms  of  the  charter  and 
bje^laws,  and   the  purposes  for   which 
these  premises  are  used,  and  I  cannot  but 
come  to  the  conclusion  that  neither  the 
purpose  nor  the  use  is  within  the  meaning 
of  the  Legislature  as  giving  exemption. 
I  find  from  the  charter  and  bye- laws  that 
it  calls  itself  an  institution  of  civil  en- 
gineers, of  the  members  and  intending 
members  of  which  profession   it  is  sub- 
stantially composed,  and  the  slight  ad- 
mixture of  persons  other  than  members 
of  that  profession  or  their  pupils,  does 
not  destroy  that  limitation  and  distinctive 
character.      Again,  I    find  that  all  the 
science  and  literature  to  which  the  charter 
refers  converge  upon  one  point — the  edu- 
cation and  advancement  of  its  members 
in  the  particular  professional  art  of  a  civil 
engineer,  in  which  they  are  engaged,  and 
by  which  they  earn  or  are  to  earn  their 
living.     That  this  is  the  substantial  pur- 
pose of  the  institution,  as  expoundea  by 
the  charter  and  bye-laws,  is  shewn  by  the 
report  of  the  council,  which  also  shews 
the    purposes   for  which    they  use   the 
rateable  hereditaments,  for  we  find  that, 
out  of  a  gross   income  of  upwards  of 
11,0002.,  upwards  of  5,0002.  is  devoted  to 
the  advancement  of  professional  objects 
and  interest.     I  might  point  out  various 
other  elements  of  the  purposes  for  which 
the  society's  premises  are  used,  which 
seem  to  me  to  tend  in  the  same  direction, 
and  which  lead  me  to  the  conclusion  that 
the  "  science  "  for  the  diffusion  of  which 
the  lectures  and  papers  serve  is  ancillary 
and  subordinate  to  the  main  professional 
object  of  the  institution.      There    was, 
however,  one  particular  use  of  the  pre- 
mises, namely,  that  of  the  committee  of 
the  Benevolent  Association,  a  body  which, 
almost  admittedly,  did  not  come  within 
the  exemption  upon  which  I  promised  to 
express  an  opinion,   if  my  decision   in 
&vour  of  the  respondents  rested  upon  it. 
But  as  my  judgment  has  so  much  broader 
a  scope,  1  prefer  not  to  express  an  opinion 
upon  it.     The  result,  therefore,  is,  that  I 
hold  the   institution  not  to  be  exempt, 
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and  give  judgment  in  favour  of  the  re- 
spondent parish. 

Manistt,  J. — The  question  in  this  case 
is  whether  the  premises  occupied  by  the 
Society  of  Civil  Engineers  in  Great 
Qeorge  Street,  Westminster,  are  exempt 
from  local  rates. 

The  appellants  contend  that  civil  en- 
gineering  is  a  science  within  the  meaning 
of  the  6  &  7  Vict.  c.  36,  and  that  the  pri- 
mary object  of  their  institution  is  the 
advancement  of  that  science,  all  else 
which  they  do  being  incidental  and  an- 
cillary to  that  object,  consequently  they 
are  exempt  from  rates  for  the  relief  of 
the  poor. 

The  respondents  contend,  first,  that 
whether  civil  engineering  in  the  abstract 
be  or  be  not  a  license  within  the  meaning 
of  the  Act  (which  they  deny),  the  pri- 
mary object  of  the  society  is  the  instruc- 
tion of  its  members  in  various  subjects 
in  which  it  is  useful  for  them  to  be  in- 
structed, in  order  that  they  may  be  the 
better  qualified  to  practise  the  profession 
of  civil  engineering. 

Secondly,  they  contend,  that  assunung 
the  appellants  would  otherwise  be  en- 
titled to  exemption,  they  are  noji  so 
entitled  because  they  permit  a  society  or 
institution  called  the  *'  Benevolent  Fund 
of  the  Society  of  Civil  Engineers"  to  meet 
and  transact  their  business  in  the  pre- 
mises in  question. 

It  is  well  settled  by  a  number  of  au- 
thorities which  were  cited  in  the  course 
of  the  argument  that  in  deciding  whether 
any  particular  society  is  within  the  Act, 
regard  must  be  had  to  the  primaiy  pur- 
pose for  which  it  was  formed. 

The  Court  of  Quarter  Sessions  came  to 
the  conclusion  upon  the  facts  proved  that 
the  Institution  of  Civil  Engineers  is  a 
society  established  ''  for  the  acquisition 
of  all  that  knowledge  which  may  be 
useful  to  persons  practising  in  this  country 
the  profession  of  a  civil  engineer,  and  not 
exclusively  for  the  promotion  of  scientific 
knowledge,  and  that  its  objects  and  pur- 
suits were  not  such  as  to  bring  it  within 
the  Act  and  entitle  it  to  exemption."  In 
that  conclusion  I  concur.  So  far  as  the 
question  is  one  of  fact  it  would  be  enough 
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to  say  that  there  was  eyidence  for  the 
consideration  of  the  justices,  but  I  do 
not  see  how  thej  conld  have  properly 
come  to  any  other  conclusion  either  in 
fact  or  law,  for  the  following  reasons : — 
The  purpose  of  the  society  is  stated  in 
their  charter  of  incorporation  to  be  for 
the  general  advancement  of  mechanical 
science,  and  more  particularly  for  pro- 
moting the  oGqiiisition  of  that  species  of 
knowledge  which  constitutes  the  profession  of 
a  civil  engineer^  being  the  art  of  directing 
the  great  sources  of  power  in  nature  for 
the  use  and  convenience  of  man,  as  the 
means  of  production  of  traffic  in  states 
both  for  external  and  internal  trade  as 
applied  in  the  construction  of  roads, 
bridges,  aqueducts,  canals,  river  navi- 
gration  and  docks  for  internal  intercourse 
and  exchange,  and  the  construction  of 
ports,  harbours,  moles,  breakwaters  and 
light-houses,  and  in  the  act  of  navigation 
by  artificial  power  for  the  purposes  of 
commerce,  and  in  the  construction  and 
adaptation  of  machinery  and  in  the  drain- 
age of  cities  and  towns. 

The  bye-laws  and  regulations  of  the 
society  state  under  the  head  of  *'  Objects  '' 
that  the  institution  was  established  for 
the  general  advancement  of  mechanical 
science,  and  more  particularly  for  pro- 
moting the  acquisition  of  that  species  of 
knowledge  which  constitutes  the  profes* 
sion  of  a  civil  engineer. 

Under  the  head  of  *'  Constitution,"  they 
state  that  "  the  Institution  of  Civil  En- 
gineers shall  consist  of  three  classes, 
namely,  members,  associates  and  honorary 
members  with  a  class  of  students  attached." 
Students  are  defined  as  '*  persons  not  under 
eighteen  years  of  age,  who  are  or  have 
been  pupils  of  members  or  associates  of 
the  institution,  and  who  have  the  object 
or  intention  of  becoming  civil  engineers." 

Each  student  who  resides  within  ten 
miles  of  the  General  Post  Office  pays 
2  g^neas,  and  each  other  student  pays 
1-^  guineas  per  annum.  The  income  de. 
riv^  from  this  source  in  the  year  1877, 
was  8002. 

The  list  of  "  subjects  for  papers  "  in 
the  session,  1877-78,  comprises  fifty 
subjects,  including — (3).  The  manu&cture 
of  cements,  comprising  the  processes  fol- 


lowed in  different  countries;  (4.)  The 
manufacture  of  bricks  by  machmeiy ; 
(9.)  The  construction  of  warehouses  and 
other  buildings  to  resist  fire ;  (10.)  The 
warming  and  ventilation  of  lai^e  build- 
ings ;  (14.)  The  benefits  and  expedients 
of  irrigation  in  India  and  in  other 
warm  climates ;  (37.)  The  manufacture  of 
mineral  oils,  and  the  lamps  best  adapted 
for  their  consumption  in  dwellings  and 
light-houses;  (38.)  The  output  of  coal  in 
the  United  Kingdom  compared  with  that 
of  other  countries  illustrated  by  statistics 
shewing  where  coal  is  produced,  where 
and  how  it  is  consumed  and  the  relative 
quantities  exported.  Several  other  sub- 
jects of  a  similar  character  will  be  found 
on  reference  to  the  list. 

I  am  clearly  of  opinion  that  a  society 
haying  for  its  primary  purpose  the  edifi- 
cation and  instruction  of  its  members 
and  students  in  sundry  arts  (more  espe- 
cially if  they  are  not  nne  arts)  with  the 
view  of  enabling  them  the  better  to  prac- 
tise a  particular  profession,  is  not  a  society 
established  exclusively  for  purposes  of 
science,  literature  or  the  fine  arts,  within 
the  meaning  of  the  Act  6  &7  Vict.  c.  36. 
•  That  such  is  the  primary  purpose  of 
the  Institution  of  Civil  Engineers,  having 
regard  to  their  charter  and  bye-laws  aa 
well  as  usage,  I  cannot  doubt. 

On  this  ground  and  for  these  reasons, 
I  am  of  opinion  that  judgment  must  be 
ffiven  for  the  respondents,  consequently 
it  is  unnecessary  to  say  anything  on  the 
second  point  taken  on  their  behalf. 

Judgment  for  respondents. 


Solicitors — Hallowes,  Price  &  Hallowes,  for  ap- 
pellanU;  J.  C.  F.  Warrington  fiogen,  for 
reapondenta. 
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[CROWN  CASE  RESERVED.] 
1880.      1  . 

March  6.  }     ™^  '^^^^  "■  cdmpton.* 

Warrant  of  Commitmenf — Backing    of 
Warrant  —  Arrest  by   Constable — 5  ^  6 
Wm.  4.  c.  76.  B8.  1Q,  101—19  ^  20  Vict. 
c.  69.  8.  6. 

0,  VH19  convicted  of  an  assamlt  on  two 
police  constables  in  the  execution  of  their 
duty.  The  constables  were  members  of  the 
county  police  force  of  Worcestershire^  and 
were  apprehending  0.  in  the  city  of  Wot" 
tester  under  a  warrant  issued  by  two  jtistices 
of  the  county  of  Worcestershire^  for  his  com» 
mitment  to  prison  for  default  in  payment 
of  a  fine. 

Worcester  is  a  borough  having  a  separate 
commission  of  the  peace  with  exclusive  juris- 
diction  and  a  separate  police  force.  The 
warrant  was  not  bached  by  any  justice  of 
the  cUy  of  Worcester^  and  G.  %oas  not  pur- 
sued from  the  county,  but  found  in  the 
city: — 

Held,  thai  the  conviction  wcu  wrong,  be- 
cause  the  constables  were  not  acting  in  the 
execution  of  their  duty  in  so  executing  such 
warrani. 

Case  reserved  by  the  Recorder  of  Wor- 
cester : — The  prisoner  was  indicted  at  the 
Quarter  Sessions  for  the  city  of  Worcester 
on  a  charge  of  assanlting  two  police  con- 
stables in  the  execution  of  their  duty. 
He  was  also  charged  with  a  common 
assault.  He  was  convicted  on  both 
charges.  The  question  reserved  was 
whether  the  conviction  on  the  first  charge 
could  be  supported. 

The  assault  as  to  which  the  question 
arose  was  committed  on  two  police  con- 
stables of  the  county  police  force  of  Wor- 
oestexBhire,  who  were  apprehending  the 
prisoner  within  the  city  of  Worcester, 
under  a  warrant  issued  by  two  county 
justices  for  his  commitment  to  prison  for 
default  in  payment  of  a  fine.  Worcester 
is  a  city  and  county,  having  a  separate 
commission  of  the  peace,  with  exclusive 
jurisdiction  and  a  separate  police  force. 
The  warrant  was  not  backed  by  any  city 
justice.    The  prisoner  was  not  pursued 

•  Coram   Lord    Coleridge,   C.J.;   Grove,   J.; 
PoIIocOl,  B.  ;  Field,  J. ;  and  Stephen,  J. 
Vol.  49.— M.0. 


from  the  county  of  Worcestershire,  but 
found  in  the  city. 

It  was  contended  for  the  prisoner  that 
the  constables  had  no  authority  to  arrest 
him  within  the  city,  and  were  therefore 
not  assaulted  in  the  execution  of  their 
duty. 

The  question  for  the  opinion  of  the 
Court  was  whether  the  conviction  on  the 
charge  of  assaulting  the  police  in  the 
execution  of  their  duty  was  supported  by 
the  facts. 

J".  J.  Powell  (Patrick  Evans  with  him), 
for  the  prisoner. — Previous  to  the  Mnni« 
cipal  Corporations  Act,  Worcester  was 
governed  by  a  charter  granted  by  King 
James  1.,  which  declared  that  thereafter 
Worcester  should  be  a  county  of  itself, 
and  no  parcel  of  the  county  of  Worcester. 

[Lord  Coleridge. — It  is  also  a  borough 
specified  in  schedule  A.  of  the  Municipal 
Corporations  Act,  1835  (5  A  6  Will.  4.  c. 
76),  to  which  therefore  by  sec.  1  of  that 
statute  certain  provisions  of  the  Act 
apply,  notwithstanding  any  previous 
charter.] 

The  prosecution  rely  on  19  &  20  Vict. 
c.  69.  s.  6,  which  enacts  that  county  con- 
stables shall  have  in  every  borough 
situate  wholly  or  in  part  within  such 
county,  or  within  any  county  in  which 
they  have  authority,  all  such  powers  and 
privilege,  and  be  liable  to  all  such  duties 
and  responsibilities  as  the  constables  ap- 
pointed for  such  borough  have  and  are 
liable  to  within  any  such  county.  That 
enactment  does  not  apply,  because  Wor« 
cester  is  a  separate  county,  not  a  borough 
situate  in  Worcestershire. 

If,  however,  that  section  does  apply, 
and  Worcester  is  to  be  treated  as  a 
borough,  it  only  gives  Worcestershire 
county  constables  the  same  powers  in 
Worcester  that  Worcester  borough  con- 
stables have  in  Worcestershire.  The 
powers  of  borough  constables,  as  defined 
by  6  A  6  Will.  4.  c.  76.  ss.  76,  101,  do 
not  extend  to  executing  warrants  of  com- 
mitment in  the  county.  The  county  jus- 
tices have  no  jurisdiction  within  the 
borough  of  Worcester,  and  their  warrant 
unbacked  does  not  run  there.  5  &  6 
Will.  4.  c.  76.  s.  Ill,  enacts  that  no  part 
of  any  borough  in  and  for  which  a  separ- 
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ate  Court  of  Quarter  Sessions  shall  be 
holden,  shall  be  within  the  jurisdiction  of 
the  justices  of  any  county  from  which 
such  borough  was  exempt  before  that 
Act.  And  moreover  by  Jervis's  Acts 
(11  &  12  Vict.  c.  42.  s.  11,  and  11  <fc  12 
Vict.  c.  43.  s.  3),  warrants  of  commit, 
ment  must  be  backed  before  being  served 
outside  the  jurisdiction  of  the  justices 
issuing  such  warrants. 

H,  Matthews  (E.  H,  Amphlett  with 
him),  for  the  prosecution,  was  re- 
quested by  the  Court  to  confine  his  argu- 
ment to  the  point  whether  a  warrant  of 
commitment  can  be  executed  in  a  borough 
without  the  authority  of  a  borough 
justice. 

H,  Matthews, — ^At  Common  Law  the 
parish  constable  was  the  proper  officer  to 
enforce  warrants,  and  his  jurisdiction  was 
limited  to  the  parish.  He  was  not  bound 
to  go  out  of  his  parish,  Oase  of  the  Village 
of  Ohorley  (1),  but  if  the  warrant  was 
directed  to  him  by  name  he  might  execute 
it  in  any  place  in  which  such  warrant 
ran. 

The  warrant  issued  in  this  case  was  a 
proper  and  lawful  command  to  arrest  the 
defendant,  who  was  an  offender  against 
the  peace  within  the  meaning  of  5  &  6 
Will.  4.  c.  76.  s.  76.  By  6  &  6  Will.  4. 
c.  76.  s.  76,  borough  constables  are  to 
apprehend  offenders  against  the  peace 
within  the  county  in  which  the  borough 
is  situate,  and  to  have  all  the  powers  and 
duties  of  constables  at  common  law 
within  their  constablewick  within  such 
county,  and  to  obey  all  lawful  commands 
of  justices  having  jurisdiction  within  any 
county  in  which  they  shall  be  called  on 
to  act  as  constables.  Therefore  a  Wor- 
cester borough  constable  might  execute  a 
warrant  of  commitment  in  the  county. 
If  so,  then  19  &  20  Vict.  c.  69.  s.  6,  which 
gives  county  constables  the  same  powers 
in  boroughs  within  the  county  as  borough 
constables  have  in  such  county,  renders 
it  lawful  for  a  warrant  to  be  executed  by 
a  county  constable  in  the  borough. 

Section  101  of  5  &  6  Will.  4.  c.  76, 
deals  only  with  four  documents,  and  em- 
powers borough  justices  to  order  them 

(1)  1  Salk.  176. 


to  be  executed  in  the  county.  Such 
documents  are  all  precedent  to  the  order 
or  conviction,  therefore  section  101  does 
not,  as  to  warrants  of  commitment,  cut 
down  the  effect  of  section  76, 

It  is  perfectly  reasonable  for  the  Legis- 
lature to  have  drawn  a  distinction  between 
a  warrant  to  apprehend  on  a  charge  and 
a  warrant  to  commit  to  gaol  after  a 
conviction,  and  to  have  given  a  greater 
latitude  for  the  service  of  warrants  of 
commitment  than  for  other  warrants. 
On  the  other  hand  it  would  be  absurd  to 
place  a  warrant  of  commitment  in  a  less 
advantageous  position  than  a  warrant  of 
apprehension,  which  would  be  the  result 
of  giving  effect  to  the  defendant's  con- 
tention. 

Lord  Colebibge,  C.J. — The  question 
reserved  in  this  case  is  purely  one  of 
jurisdiction^ 

Now  it  is  the  fact  that  Worcester  is  a 
borough  and  also  a  county  of  a  city,  and 
it  was  contended  that  something  tamed 
upon  the  peculiar  constitution  of  Wor- 
cester, it  being  a  county  of  a  city.  We, 
however,  think  that  nothing  does  turn 
upon  such  fact,  and  our  judgment  is 
based  upon  a  statute  which  makes  no 
difference  between  counties  of  cities  and 
other  boroughs. 

It  was  argued  on  behalf  of  the  ap- 
pellant  that,  inasmuch  as  the  constables 
were  county  constables  acting  under  the 
authority  of  county  justices,  it  could  not 
be  said  that  they  were  acting  in  obedience 
to  the  lawful  commands  of  any  of  the 
justices  of  the  peace  having  jurisdiction 
in  the  borough  under  section  6  of  the 
19  &  20  Vict.  0.  69.  the  borough  of 
Worcester  not  being  within  the  county  of 
Worcester,  and  having  a  jurisdiction  of 
its  own. 

On  behalf  of  the  prosecution  it  was 
argued  that  Worcester  is  a  borough 
situated  within  the  county  of  Worcester- 
shire, and  therefore  the  county  constables 
have,  under  that  section,  the  same  powers 
as  the  constables  for  the  borough,  and 
have  the  same  right  to  execute  the 
warrant  in  the  borough  of  Worcester  as 
they  would  undoubtedly  have  in  the 
county.  Even  if  that  section  stood  alone 
I  think  it  would  be  doubtful  whether  the 
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execntion  of  a  warrant  of  oommitment 
iBsaed  by  a  jastioe  not  haying  anthoritj 
within  the  jurisdiction  where  it  was  to  be 
execated,  came  within  the  "  powers  and 
privileges"  or  "duties  and  responsi- 
bilities" mentioned  in  the  section  re- 
ferred to;  bnt  when  we  look  at  the 
provisions  of  this  section  as  expounded 
bj  the  Municipal  Corporations  Act  (5  & 
6  Will.  4.  c.  76)  the  matter  becomes  qaite 
clear.  The  section  in  question  is,  in  its 
affirmative  provisions,  the  same,  miUatu 
mutandisy  as  section  76  of  the  Municipal 
Corporations  Act,  but  section  101  of  that 
Act  provides  that  the  borough  police 
may  execute  certain  specified  orders 
beyond  the  jurisdiction  of  the  person 
issuing  them,  although  not  ''backed."  It 
is  admitted  that  a  warrant  of  commitment 
is  not  one  of  the  orders  specified  in  that 
section.  By  inference  the  police  have  no 
power  to  execute  unback^  warrants 
outside  their  jurisdiction  in  cases  other 
than  those  specified,  and  the  warrant  in 
this  case  is  therefore  not  one  which  the 
borough  justices  could  authorise  the 
borough  police  to  execute  in  the  county. 
Now  it  is  admitted  that  the  later  Act 
only  empowers  the  county  justices  to 
authorise  theexecution  within  the  borough 
of  such  process,  as  the  borough  justices 
could  authorise  the  execution  of  it  within 
the  county.  Therefore  in  this  case  the 
constables  were  not  acting  in  the  execu- 
tion of  their  duty,  and  the  conviction 
must  be  quashed. 

Gbovb,  J. — I  think  this  conviction 
cannot  be  sustained  without  unduly 
straining  the  words  of  the  statutes.  This 
warrant  is  clearly  not  one  of  those  spe- 
cified in  section  101,  for  the  prisoner 
cannot  be  said  to  be  a  person  "  charged 
with  any  offence,"  nor  is  that  section  in 
any  way  enlarged  by  section  76,  which 
relates  to  the  duties  of  constables  only. 

Pollock,  B. — I  think  that  it  would  be 
impossible  to  affirm  this  conviction  with- 
out disregarding  all  the  sound  rales  which 
should  guide  the  Court  in  the  con- 
straction  of  statutes.  I  think  that  sec- 
tion 76  is  intended  to  define  the  protection 
to  which  the  constable  is  entitled  in  the 
discharge  of  his  duties,  and  does  not 
relate  to  the  manner  in  which  he  is  to 
carry  out  a  lawful  command,  such  as  the 
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execution  of  a  warrant.  Section  76  being 
then  silent  on  this  point,  we  find  sec- 
tion 101  expressly  dealing  with  cases 
where  the  duties  of  constables  in  the 
execution  of  certain  specified  warrants 
are  pointed  out ;  and  it  being  admitted 
that  this  warrant  is  not  one  of  thoso 
specified  in  section  101,  I  think  the  con- 
viction must  be  quashed. 

Field,  J. — 1  am  of  the  same  opinion. 
In  this  case  it  lies  on  the  prosecution  to 
make  out  that  the  constable  has  the 
power  contended  for,  and  in  this  1  think 
they  have  failed.  In  my  opinion  sec- 
tion 76  relates  rather  to  the  status  of  the 
constable  than  to  the  question  of  juris- 
diction ;  while  the  particular  warrant  in 
this  case  does  not  bring  it  within  sec- 
tion 101,  for  the  prisoner  cannot  be  said 
to  be  a  person  "  charged  vrith  any 
ofience." 

Stephen,  J. — I  have  come  to  the  same 
opinion,  though  not  without  considerable 
regret  and  doubt.  I  will  only  add  one 
observation  to  what  has  been  said,  and 
that  is  as  to  section  76.  The  effect  of 
section  76  seems  to  me  to  be  this,  that 
the  borough  constables  are  to  have  within 
certain  enlarged  local  limits  all  the 
powers  and  duties  of  other  constables, 
and  that  within  the  same  limits  they  are 
to  obey  all  the  lawful  commands  they 
may  receive,  but  it  does  not  shew  what 
the  conditions  are  which  render  such 
commands  lawful.  To  find  out  what  they 
are  we  have  to  look  at  section  101  and 
the  enactments  as  to  backing  warrants  in 
Jervis's  Acts.  The  effect  of  which  is, 
that  if  warrants  are  to  be  executed  out- 
side the  jurisdiction  of  the  justices  issuing 
them  they  must  be  backed,  except  in  the 
cases  enumerated  in  section  101.  This 
case  is  not  one  of  those  enumerated ; 
therefore  the  general  rule  applies,  and 
the  warrant  not  having  been  backed  is 
void. 

Conviction  quashed. 


Solicitors— Bolton,  Bobbins  and  Bask,  agents  for 
Curtler  &  Davis,  Worcester,  for  the  prose- 
cution ;  Ghnreh,  Sons  &  Clarke,  agjents  for 
Sonthall,  Worcester,  for  prisoner.         « 
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Abortion^  Attempt  to  procure — Noxious 
TAin^— 24  ^  25  Vict.  c.  100.  m.  58,  59. 

A  "  noxious  thing "  within  24  ^  25 
Vict.  c.  100,  ss.  58,  59,  means  anything 
which  is  harmful  as  administered^  although 
not  necessarily  harmful  per  se. 

The  prisoner,  with  intent  to  procure  mw- 
carriage,  gave  V.  an  ounce  bottle  of  oil  of 
juniper,  telling  her  to  take  it  in  two  doses  of 
half  an  ounce  each.  She  took  one  such  dose, 
which  caused  violent  sickness.  There  wa^ 
evidence  that  the  bottle  given  by  the  prisoner 
contained  500  to  600  drops  of  oil  of  juniper  ; 
thai  oil  of  juniper  in  smM  quantities  of 
from  five  to  twenty  drops  is  commonly  used 
without  any  bad  effect  as  a  diuretic,  but 
that  taken  in  a  dose  of  half  an  ounce  it 
acts  as  a  powerful  stimulant  and  irritant, 
and  produces  violent  purging  and  vomiting, 
which  would  liave  a  tendency  to  produce 
miscarriage  by  reason  of  the  shock  to  the 
system  and  the  straining  of  the  parts  con^ 
sequ&nt  upon  the  purging  or  vomiting ;  and 
that  a  dose  of  half  an  ounce  of  oU  of  juniper 
would  be  a  very  dangerous  dose  to  ad- 
minister  to  a  pregnant  woman,  and  that 
such  danger  would  consist  in  the  high  pro- 
babiliiy  of  its  causing  miscarriage : — 

Held,  that  there  was  evidence  thai  the 
half  ounce  of  oU  of  juniper  was  a  '*  noxious 
thing  "  udthiu  the  meaning  of  the  section. 

Case  reserved  by  Denman,  J. 

The  priflooer  was  tried  and  convicted 
on  an  indictment,  which  alleged  that  he 
*'  felonionslj  and  nnlawfullj  did  canse  to 
be  taken  bj  one  Ellen  Elizabeth  Yerrall 
a  certain  noxions  thing,  to  wit  a  large 
quantity,  to  wit  half  an  ounce  of  oil  of 
juniper,  with  intent  feloniously  to  procure 
the  miscarriage  of  the  said  Ellen  Elizabeth 
Verrall,  against  the  form  of  the  statute, 
4c." 

The  statute  referred  to  is  the  24  &  25 
Vict.  c.  100.  s.  58  (1). 

*  Coram  Coleridge,  C.J. ;  Denman,  J. ;  Pol- 
lock. B. ;  Field,  J. ;  and  Stephen,  J. 

(1)  24  &  25  Vict.  c.  100.  s.  68:—''.  .  .  whoso- 
ever irith  intent  to  procure  the  miscarriage  of  any 
woman,  whether  she  be  or  be  not  with  child,  shall 
nnlawftilly  administer  to  her  or  cause  to  be  taken 


It  was  proved  that  the  prisoner  did, 
with  intent  to  procure  the  miscarriage  of 
Verrall,  who  was  with  child  by  him,  give 
her  an  ounce  bottle  full  of  oil  of  juniper, 
and  tell  her  that  she  must  take  it,  half  of 
it  at  a  time,  in  two  doses.  She  accord- 
ingly, on  the  following  morning,  took 
half  the  contents  of  the  bottle,  which 
caused  violent  sickness,  of  which  she  in- 
formed the  prisoner,  who  told  her  not  to 
mention  that  he  had  given  it,  or  he  might 
be  transported,  and  said  that  she  would 
not  now  have  a  child.  She  did  not,  in 
fact,  miscarry,  but  was  with  child  at  the 
time  of  the  trial. 

There  was  evidence  that  the  bottle 
given  by  the  prisoner  contained  500  to 
600  drops  of  oil  of  juniper,  that  oil  of 
juniper  in  small  quantities  of  from  five  to 
twenty  drops  is  commonly  used  without 
any  bad  effects  as  a  diuretic  and  other- 
wise ;  but  that  taken  in  a  dose  of  half  an 
ounce,  it  acts  as  a  powerfnl  stimulant  and 
irritant,  and  produces  violent  purging 
and  vomiting,  which  would  have  a  ten- 
dency to  produce  miscarriage  by  reason 
of  the  shock  to  the  system  and  the 
straining  of  the  parts  consequent  upon 
the  purging  or  vomiting ;  and  that  a  dose 
of  half  an  ounce  of  oil  of  juniper  would 
be  a  very  dangerous  dose  to  administer 
to  a  pregnant  woman,  but  the  danger 
would  consist  in  the  high  probability  of 
its  causing  miscarriage,  which  is  alwajrs 
more  or  less  dangerous  to  a  woman,  and 
not  in  the  probability  of  any  mischief  of 
any  other  land. 

It  was  contended  for  the  prisoner  that 
there  was  no  evidence  of  the  prisoner 
having  caused  '*  a  noxious  thing  within 
the  meaning  of  the  statute  to  be  taken, 
as  evidence  only  shewed  that  oil  of 
juniper  would  be  noxious  when  taken  in 
excess.  The  learned  Judge  told  the  jury 
that  if  they  were  satisfied  that  the  pri- 
soner had  given  the  prosecutrix  the  full 
ounce  bottle  of  oil  of  juniper,  and  told 
her  to  take  half  with  the  intent  of  causing 
her  to  miscarry,  and  if  they  thought  that 
such  a  dose  of  oil  of  juniper  was  a 
noxious  thing,  as  being  calculated  to 
injure  the  health  of  the  prosecutrix  by 

by  her  any  poison  or  other  noxious  thing  .  .  , 
shall  be  guilty  of  felony." 
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cansijig  her  io  miscarry,  they  might  find 
him  guilty,  which  they  did. 

D.  Kingsford  (F,  Mead  with  him),  for 
the  prisoner. — The  question  to  be  decided 
is,  what  is  the  meaning  of  the  words 
*^  noxions  thing"  in  section  58  of  the  Act  P 
They  mean  something  ejuadem  generis  with 
poison,  and  are  merely  words  of  descrip- 
tion. In  The  Qiieen  y.  iBoaes  (2),  Pol- 
lock, C.B.,  said :  "  We  are  all  of  opinion 
that  the  thing  intended  by  the  statute 
must  be  noxious  in  its  nature."  The 
Queen  v.  Hennah  (3) ;  Ths  Queen  v. 
Blakeman  (4) ;  and  The  Queen  y.  Perry 
(6),  were  also  cited. 

A.  B.  KeUyy  for  the  prosecution,  was 
not  called  upon. 

Lord  Coleridqb,  C.J. — ^The  case  is 
within  the  statute,  and  therefore  the  con- 
yiction  ought  to  be  affirmed.  The 
intent  with  which  the  oil  of  juniper 
was  g^yen  was  proyed,  and  also  that  it 
was  noxious  as  administered.  A  poison 
is  defined  to  be  that  which  when  ad- 
ministered is  injurious  to  health  or  life. 
Some  things  administered  in  small  quanti- 
ties are  beneficial,  which,  when  ad- 
ministered in  large  quantites,  are  noxious. 
In  the  present  case  the  oil  of  juniper  as 
administered  was  noxious. 

In  the  case  of  The  Queen  y.  Iscuics  (2) 
the  drug  was  not  shewn  to  be  capable  of 
doing  harm.  In  The  Queen  y.  Perry  (5) 
and  The  Q^een  y.  Hennah  (3)  the  things 
taken  were  not  noxious  in  the  form  taken. 

Denman,  J.,  and  Pollock,  B.,  con- 
curred. 

Field,  J. — The  statate  speaks,  first  of 
poisons ;  secondly,  of  other  things.  If 
the  thing  administered  is  a  recognised 
poison  the  offence  may  be  committed, 
though  the  quantity  giyen  is  so  small  as 
to  be  incapable  of  doing  harm.  In  the 
present  case  the  thins  administered  was 
such  an  amount  of  oil  of  juniper  as  was 
proyed  to  be  noxious*  It  was,  therefore, 
a  "  noxious  thing  "  within  the  meaning  of 
the  statute. 

Stephen,  J. — This  case  stands  on  the 
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same  principle  as  The  Queen  y.  Hennah 
(3).  With  regard  to  the  meaning  of  the 
term  *'  poison  "  there  are  certain  things 
which  have  acquired  the  name  of  poisons, 
and  as  to  these  possibly,  if  a  small  quantity 
only  were  administered,  the  administra- 
tion might  come  within  the  statute. 

Conviction  affirmed. 

Solicitors — Cripps  &  Son,  Tunbridge  Wells,  for 
piosecation  ;  De  Jersey,  Micklein  &  Son,  agents 
for  J.  G.  Lazigham,  (Jckfield,  for  prisoner. 


(2)  L.  &  C.  220 ;  32  Law  J.  Rep.  M.G.  62. 
(8)  13  Cox  547. 

4)  12  Cox  463. 

6)  2  Cox  223. 


i: 


[CROWN  CASE  RESERVED.] 
F  b  28     I        ^^^  QinSEN  v.  BISHOP.* 

Lunatics — 'Reception  of  Lunatics  in  an 
Unlicensed  House — Honest  Belief — 8  ^ 
9  Vict.  c.  100.  *.  44. 

8^9  Vict.  c.  100.  s.  44  makes  U  an 
offence  for  any  person  to  receive  two  or 
more  lunatics  into  any  house,  unless  such 
house  shall  be  an  a^lwn  or  hospital  re- 
gistered  under  the  Act  or  a  house  duly 
licensed  under  the  Act. 

Held,  that  to  constitute  such  an  offence, 
knowledge  or  absence  of  knowledge  of  the 
person  receiving  lunaiics  as  to  their  lunacy 
is  immaterial. 

The  defendant  was  convicted  under  such 
Act,  hut  it  was  specially  found  by  the  jury 
that  though  the  persons  so  received  were 
lunatic,  the  defendant  honesUy,  and  on  rea- 
sonable grounds,  believed  that  they  were 
not  lunatic. 

Held,  that  such  belief  was  immaterial 
and  that  the  conviction  was  right. 

Case  reserved  hy  Stephen,  J. 

The  defendant  was  tried  on  an  indict- 
ment charging  her  with  an  offence 
against  the  44th  section  of  8  &  9  Vict, 
c.  100  (1),  by  receiving  into  her  house 

*  Coram  Lord  Coleridge,  C.J.;  Denman,  J.; 
Pollock,  B.;  Field,  J. ;  and  Stephen,  J. 

(1)  ".  ...  it  shall  not  be  lawful  for  anv  per- 
son to  receive  two  or  more  InnaUcs  into  anj  noose, 
unless  snch  honse  shall  be  an  asylum  or  an  hos- 
pital registered  under  this  Act,  or  house  for  the 
time  being,  duly  licensed  under  thia  Act,  or  one 
of  the  Acts  hereinbefore  repealed ;  and  any  per- 
son who  shall  receive  two  or  more  lunatics  into 
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two  or  more  lunatics,  sucli  house  not 
being  an  asjlnm  or  hospital  registered 
under  the  Act  or  a  house  duly  licensed 
under  the  Act. 

It  was  proved  on  the  trial  that  the  de- 
fendant received  into  her  house  several 
young  women,  for  the  purpose  of  medical 
treatment.  Her  stepdaughter,  who  was 
called  as  a  witness  on  her  behalf  and  who 
took  park  in  the  management  of  the 
house,  described  them  as  patients  suffer- 
ing from  *'  hysteria,  nervousness  and 
perverseness,"  and  it  was  proved  that  she 
advertised  in  newspapers  for  patients  so 
described.  She  had,  besides  these  pa- 
tients, one  inmate,  who  was  admitted  to 
be  a  lanatic,  with  regard  to  whom  she 
had  complied  with  the  requisitions  of 
section  90  of  the  same  Act. 

There  was  conflicting  evidence  upon 
the  question  whether  any  of  the  other 
patients  were  lunatics  or  not,  and  as  to 
the  nature  and  degree  of  restraint  to 
which  they  were  subjected,  and  there 
was  strong  evidence  to  shew  that  the 
defendant  believed  in  good  faith  and  on 
reasonable  grounds  that  no  one  of  them 
was  a  lunatic,  but  that  they  were  all 
suffering  only  under  hysteria,  nervous- 
ness or  perverseness. 

The  learned  Judge  read  to  the  jury  the 
interpretation  of  ''lanatic"  given  in 
section  114 :  *'  Lunatic  shall  mean  every 
insane  person  and  every  person  being  an 
idiot  or  lunatic  or  of  unsound  mind," 
and  told  them  that  in  his  opinion  these 
words  would  include  every  one  whose 
mind  was  so  affected  by  disease  that  it 
was  necessary,  for  his  own  good,  to  put 
him  under  restraint. 

The  learned  Judge  also  told  them  that 
in  his  opinion  the  words  *'  receive  one  or 
more  lunatics,"  meant,  "receive  as  lu- 
natics, and  in  order  to  be  treated  as 
lunatics  are  treated  in  asylums,"  and  he 
gave  them  this  direction :  ''  In  order  that 
the  defendant  may  be  convicted,  the  jury 
must  be  of  opinion  that  at  least  one  other 
patient  in  the  house  besides  the  admitted 
lunatic,  was  either  an  insane  person  or 
an  idiot  or  a  lunatic  or  of  unsound  mind 

any  honse  other  than  a  honse  for  the  time  being 
duly  licensed  as  aforesaid,  or  an  asylum  or  an 
hospital  duly  registered  under  this  Act,  shall  be 
gnilty  of  a  misdemeanour." 


when  received ;  and  that  such  person  was 
received  into  the  house  to  be  treated  as 
a  lunatic  is  treated  in  an  asylum." 

The  learned  Judge  further  told  them 
that  he  was  of  opinion,  that  if  one  other 
sach  person,  besides  the  admitted  lunatic, 
was  so  received,  an  honest  belief  on  the 
part  of  the  defendant  that  that  person 
was  not  a  lunatic,  would  be  immaterial, 
bat  at  the  request  of  the  counsel  for  the 
defendant  he  asked  them,  if  they  con- 
victed the  defendant,  to  find  specially 
whether  she  believed  honestly  and  on 
reasonable  grounds  that  any  person  so 
received  was  not  a  lunatic. 

The  jary  found  the  defendant  guilty, 
but  they  found  that  she  did  honestly  and 
on  reasonable  grounds  believe  that  no 
one  of  her  patients  was  a  lunatic  (except, 
of  course,  the  admitted  lunatic). 

The  learned  Judge  directed  the  defend- 
ant to  enter  into  her  own  recognisances 
to  come  up  for  judgment  if  called  upon, 
in  order  that  she  might  have  an  oppor- 
tunity of  complying  with  the  provisions 
of  the  Act,  but  he  reserved  for  the  deter- 
mination of  the  Court  for  Grown  Cases 
Reserved,  the  question  whether  his  direc- 
tion to  the  jury  was  right,  in  order  that 
if  it  was  wrong  the  conviction  might  be 
set  aside. 

No  counsel  appeared  for  the  defendant. 

MeUor  and  B,  Harris^  for  the  prosecu- 
tion.— The  jury  found  that  the  defendant 
did  receive  more  than  one  Innatio  into 
her  house  to  be  treated  as  a  lanatic  was 
treated  in  an  asylum.  It  is  inmiaterial 
whether  the  defendant  did  or  did  not 
know  that  the  persons  she  so  received 
were  lunatics.  Knowledge  is  not  an 
ingredient  of  the  offence.  The  object  of 
the  Act  was  to  prevent  persons  of  doubt- 
ful sanitv  being  received  into  any  but 
licensed  houses.  The  object  of  licensing 
houses  is  that  a  system  of  restraint  shall 
not  be  applied  without  the  knowledge  of 
the  Commissioners  in  Lunacy. 

Lord  Colebidoe. — ^We  are  precluded 
by  the  finding  of  the  jury  from  consider- 
ing what  evidence  there  was  that  the 
persons  so  received  by  the  defendant 
were  lunatics.  Very  grave  and  serious 
consequences  might  arise  if  every  person 
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who  was  hysterical  and  nervous,  and  who 
might  verj  properly  be  taken  care  of, 
were  to  be  considered  a  lunatic.  It  must 
therefore  be  understood  that  the  judg- 
ment we  pronounce  is  simply  and  solely 
on  the  question  whether  knowledge  of 
the  fact  was  an  ingredient  in  the  case. 
I  am  of  opinion  it  was  not,  and,  there- 
fore, that  the  conviction  was  right. 

Dbnman,  J.,  concurred. 

Pollock,  B. — I  also  agree  that  in  this 
case  the  conviction  ought  to  be  sustained, 
and  I  wish  it  to  be  thoroughly  understood 
that  we  affirm  the  direction  of.  my  bro- 
ther Stephen,  when  he  told  the  jury  that 
the  word  "  lunatic  "  would  include  every 
one  whose  mind  was  so  affected  by 
disease  that  it  was  necessary  for  his  own 
good  to  put  him  under  restraint,"  in  the 
sense  that  by  '*  restraint "  is  meant  re- 
straint ejusdem  generis  with  that  applied 
to  lunatics  in  asylums.  With  regard  to 
the  point  whether  the  knowledge,  or 
absence  of  knowledge,  of  the  keeper  is 
material,  I  am  clearly  of  opinion  it  is 
not. 

Field,  J.,  concurred. 

Stephen,  J. — I  am  of  the  same  opinion. 
— I  may  say  upon  the  mere  question 
whether  knowledge  on  the  part  of  the 
defendant  is  essential  to  the  offence  under 
this  Act  I  entertained  no  doubt  at  the 
trial,  and  I  certainly  do  not  now,  and  for 
the  reasons  which  have  been  stated.  I 
reserved  the  point  because  I  understood 
that  the  Commissioners  in  Lunacy  con- 
sidered the  case  as  one  of  g^reat  impor- 
tance, and  that  they  wished  to  obtain  as 
solemn  a  judicial  decision  on  the  meaning 
of  the  Act  as  could  be  had.  With  regard 
to  what  has  been  referred  to  as  my  de- 
finition of  a  lunatic,  I  may  say  I  do  not 
think,  upon  reflection,  that  the  case 
which  I  submitted  contained  quite  as 
much  as  it  ought  to  have  done  of  what  I 
said  to  the  jury  on  the  subject.  I  read 
to  them  the  interpretation  of  lunatic 
given  in  section  114,  and  I  then  told 
them  that  in  my  opinion  those  words 
were  sufficiently  wide  to  include  every 
person  who  was,  by  reason  of  mental 
disease,  in  such  a  condition  that  it  was 
necessary,  or  advisable  at  any  rate,  for 
his  or  her  own  good,  to  subject  him  or 
her  to  the  restraint  of  a  lunatic  asylum. 
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I  added  that  that  was  said  not  by  way 
of  a  legal  definition,  which  bound  them, 
it  was  not  a  positive  direction  to  them,  but 
that  upon  the  whole  it  was  the  best  con- 
struction which  I  could  place  upon  the 
words  of  the  Act,  which  are  very  general 
indeed ;  because  it  says  that  "  lunatic  " 
shall  mean  every  insane  person,  and 
every  person  beiug  an  idiot  or  lunatic  or 
of  unsound  mind. 

In  other  words,  "  lunatic  "  shall  mean 
not  only  lunatic,  but  insane  and  idiot, 
and  a  person  of  unsound  mind ;  and  I 
said  that  I  thought  that  if  there  was  any 
difEerence  between  a  lunatic  and  an  in- 
sane person  and  a  person  of  unsound 
mind,  persons  of  unsound  mind,  not 
being  lunatics,  must  be  persons  whom  it 
was  necessary  for  their  own  good  to  sub- 
ject to  that  kind  of  restraint,  which  is 
exercised  in  lunatic  asylums  over  persons 
afflicted  with  lunacy. 

Oonviction  affirmed. 

Solicitor-— Vandercom,  Law  &  Hardy,  for   the 

prosecution. 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.     1  WILLIAlfR  AND  AMOTHSB   (appeU 

Feb.  19.  J      lants)  v.  ellis  (respondent). 

Turnpike  Tell — Carriage  drawn  hy  Steam 
or  other  Power — Bicycle, 

A  private  Act  (3  Will.  4.  c.  Iv.)  imposed 
a  toll  of  bs,  on  every  carriage  of  nohatever 
description^  dratun,  impelled  or  set  in  motion 
by  steami  or  hy  any  other  power  or  agency^ 
than  being  drawn  by  horses  or  beasts  of 
draugJU : — Held,  that  a  bicycle  was  'not  a 
"  carriage  '*  within  tJie  meaning  of  the  Act^ 
which  was  clearly  intended  to  apply  only  to 
carriages  impelled  by  mechanical  power, 

Taylor  v,  Goodwin  (48  Law  J.  Bep. 
M.C.  104),  distinguished, 

Cass  stated  under  20  A^  21  Vict.  c.  43. 

At  a  petty  sessions  of  the  peace  holden 
in  and  for  the  division  of  Gloucester,  in 
the  county  of  Gloucester,  on  the  23rd  of 
August^  1879,  the  appellants  were  con- 
victed of  having,  on  the  12th  of  August, 
1879,  as  collectors  of  tolls  at  a  certain 
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turnpike  gate,  uiilawfallj  demanded  and 
taken  from  the  respondent  the  sum  of 
5«.  for  the  toll  of  a  bicycle,  on  which  he 
was  then  riding  and  which  was  exempt 
from  toll,  by  reason  of  such  bicycle  not 
being  a  carriage,  in  respect  of  which 
toll  was  authorised  to  be  demanded  and 
taken. 

At  the  hearing  of  the  information 
it  was  proved  on  the  part  of  the  re- 
spondent that  on  the  12th  of  August, 
1879,  he  drove  a  bicycle  on  the  Over  turn- 
pike road  in  the  county  of  Gloucester, 
through  the  toll  gate  there  situate,  kept 
by  the  appellants,  and  that  the  latter 
demanded  of  him  the  sum  of  5«.,  as  and 
for  the  toll  for  the  said  bicycle,  which  the 
respondent  refused  to  pay ;  that  the  appel- 
lants then  detained  the  bicycle. 

It  was  admitted  by  the  appellants  that 
the  tolls  to  be  taken  at  the  said  turnpike 
gate  were  prescribed  by  the  Local  Act 
(3  Will.  4.  c.  Iv.),  and  were  as  follows: — 

"  For  every  horse,  mule  or  other  beast 
drawing  any  coach,  sociable,  chariot, 
berlin,  landau,  vis-a-vis,  phaeton,  curricle, 
calash,  chaise,  chair,  gig,  whiskey,  cara- 
van, hearse,  litter  or  other  such  carriage, 
the  sum  of  6d, 

'^  For  every  horse,  mule  or  ass  laden 
or  unladen  and  not  drawing,  the  sum  of 
l^d, ;  and 

"  For  every  carriage  of  whatever  de- 
scription and  for  whatever  purpose,  which 
shall  be  drawn  or  impelled  or  set  or  kept 
in  motion  by  steam  or  anv  other  power 
or  agency,  than  being  drawn  by  any 
horse  and  horses  or  other  beast  or  beasts 
of  draught,  the  sum  of  Ss" 

The  justices  adjudged  the  toll  to  be 
illegal,  and  fined  the  appellants  with 
coste,  but  stated  the  above  case  for  the 
opinion  of  the  Court. 

A,  P.  Stone f  for  the  appellants. — A 
bicycle  is  a  carriage  drawn  or  impelled 
and  kept  in  motion  by  a  power  or  agency 
other  than  horse  power,  and  was,  there- 
fore, liable  to  the  toll  demanded  by  the 
appellants.  He  cited  Taylor  v.  Ood- 
ivm  (1). 

W.  A.  Baikes,  for  the  respondent,  was 
not  called  upon  to  argue. 

(1)  48  Law  J.  Bep.  M.C.  104;  Law  Bep.  4 
Q.B.  D.  228. 


Lush,  J. — I  think  that  the  decision 
which  the  justices  arrived  at  in  this  case 
was  perfectly  right,  and  that  the  word 
carriage  in  the  statute  does  not  include 
a  bicycle.  The  words,  no  doubt,  are 
very  general,  but  in  order  to  determine 
the  question  raised  before  us  we  must 
look  at  the  object  of  the  statute  and  the 
purpose  for  which  it  was  passed.  In 
Taylor  v.  Godwin  (1),  for  instance,  it 
was  properly  held  that  a  bicycle  was  a 
carriage  within  5  £  6  Will.  4.  c.  50.  s.  78, 
which  was  a  section  manifestly  inserted 
to  protect  the  public  from  being  injured 
by  furious  driving.  But  it  by  no  means 
follows  that  because  it  has  been  held  that 
a  bicycle  is  a  '*  carriage "  within  the 
meaning  of  the  statute  I  have  just  re- 
ferred to,  it  is  necessarily  also  a  "car- 
riage "  within  a  section  of  a  statute  which 
deals  with  the  amount  of  toll  payable  for 
the  use  of  a  road.  I  think  that  the  term 
''  carriage  "  as  used  in  the  latter  part  of 
the  clause  of  the  Local  Act  was  intended 
to  apply  only  to  carriages  of  a  heavy 
description  which  both  wear  the  road  and 
are  impelled  by  some  mechanical  power. 
A  bicycle  is  in  my  opinion  no  more  a 
''  carriage  "  within  the  meaning  of  that 
portion  of  the  Local  Act  which  has 
Deen  relied  upon,  than  a  wheelbarrow  or 
a  perambulator  would  be.  It  would  be 
absurd,  indeed,  to  hold  that  the  latter 
were  liable  to  pay  a  toll  of  5«.,  while  a 
carriage  drawn  by  a  horse  would  ad- 
mittedly only  have  to  pay  6d. 

BowEN,  J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons. 

Judgment  for  respondent. 


Solicitors — Milne,  Biddle  &  Mellor,  for  appel- 
lants ;  Morley  &  Shirreff,  agents  for  Jones  & 
Co.,  Gloucester,  for  respondent. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1R80         fTHB   QUEEN    (on   the  applu 


Marcli  20 


10.  I 


cation  of  the  Vestry  of  8t. 
Mary^  IsUngton)  v,  price. 

Summary  Jurisdiction  Act^  1879  (42  8f 
43  Vict,  c.  49) — Court  of  Summary  Juris- 
diction — Proceedings  for  the  Recovery  of 
Foot  Bates — Distress  Warrant, 

A  Justice  of  the  jpea/x  sitting  to  issue  a 
iffarrant  of  distress  for  the  recovery  of  poor 
rates  is  not  a  Oourt  of  summary  juris- 
diction  within  the  meaning  of  the  Smwmary 
JurUdietian  Act,  1879  (42  ^  43  Vict.  c.  49), 
and  the  provisions  contained  in  that  statute 
in  no  way  affect  or  apply  to  proceedings  for 
the  recovery  of  poor  rates. 

In  this  case  a  rnle  nisi  bad  been  ob- 
tained for  a  writ  of  mandamns  directed  to 
Mr.  Jobn  Blant  Price,  justice  for  tbe 
connty  of  Middlesex,  calling  npon  bim 
to  sbew  cause  wby  be  sbonld  not  issne 
bis  warrants  of  distress  for  tbe  levying 
of  certain  poor  rates. 

Tbe  material  facts  were  as  follows : — 
Tbree  ratepayers  of  tbe  parisb  of  St. 
Mary,  Islington,  bad  refused  or  neglected 
to  pay  certain  instalments  of  rates  ex- 
ceeding in  eacb  case  tbe  snm  of  20^., 
to  wbicb  they  were  properly  assessed, 
wbicb  rates  were  made  on  tbe  1st  of 
Angnst,  1879,  but  not  demanded  until 
subsequent  to  tbe  1st  of  January,  1880. 
Accordingly  on  tbe  28tb  of  February, 
1880,  a  complaint  was  made  upon  oath 
against  tbem  by  tbe  collector  pursuant  to 
tbe  provisions  contained  in  tbe  Islington 
Local  Act  (20  &  21  Yict.  c.  cxviii.)  under 
wbicb  proceedings  for  tbe  recovery  of 
rates  nave  always  been  taken.  Tbe 
summonses  were  duly  issued  by  a  justice 
commanding  tbem  to  appear  on  tbe 
lOtb  of  Marcb,  1880,  to  answer  tbe  com- 
plaint, but  tbey  severally  refused  or 
neglected  to  do  so.  Tbereupon  after 
proof  of  tbe  service  of  tbe  summonses 
and  non-payment  of  tbe  rates  due  and 
demandea,  application  was  made  to  tbe 
said  Jobn  Blant  Price  to  grant  warrants 
of  distress  pursuant  to  tbe  provisions 
contained  in  section  14  of  tbe  local  Act 
(20  A  21  Vict.  c.  cxviii.)  by  wbicb  it  is 
enacted  tbat  **  in  all  cases  wbere  sucb 
rate  and  assessment  sballnotbe  paid  before 
Vou  49.— M.O. 


tbe  return  of  sucb  summons,  it  sball  be 
lawful  for  tbe  police  magistrate  or  justice 
wbo  sball  bave  signed  and  issued  sucb 
summons,  or  wbo  shall  have  directed 
s,ucb  summons  to  be  signed  and  issued  as 
aforesaid,  or  for  any  other  police  magis- 
trate, or  justice  of  tbe  peace  for  tbe  said 
county,  and  be  is  hereby  authorised  and 
required  upon  oath  made  before  bim  of 
the  due  service  of  such  summons  by  the 
person  who  sball  bave  served  the  same, 
and  proof  on  oath  that  such  rate  or 
assessment  is  actually  due  and  owing,  to 
grant  a  warrant  under  his  hand  and  seal, 
authorising  or  directing  any  sucb  person 
appointed  to  collect  sucb  rate  or  assess- 
ment, or  any  constable  or  other  person  as 
aforesaid  to  levy  such  rate  or  assessment, 
and  all  arrears  thereof,  &c.,  by  distress 
of  the  goods  and  chattels  of  the  person 
so  neglecting  or  refusing." 

The  said  John  Blaint  Price  refused  to 
grant  the  warrants  upon  the  ground  that 
sucb  several  sums  having  been  demanded 
since  January  1,  1880,  and  each  of  sucb 
sums  exceeding  in  amount  the  sum  of 
20i?.  respectively,  he  bad  no  power  to 
make  an  order  for  tbe  payment  of  the  said 
sums  or  adjudicate  upon  the  application 
for  the  issue  of  either  of  such  warrants  by 
reason  of  the  provisions  contained  in  tbe 
Summaiy  Jurisdiction  Act,  1879  (42  & 
43  Vict.  c.  49). 

A  rule  nisi  for  a  writ  of  mandamus  was 
obtained  on  Marcb  15,  1880,  on  behalf  of 
the  vestry  of  St.  Mary,  Islington,  against 
which 

Poland  shewed  cause.  Tbe  provisions 
contained  in  tbe  local  Act  are  almost 
identical  with  those  contained  in  a  gene- 
ral Act  (12  Vict.  c.  14),  and  the  question 
is  whether  the  ordinary  process  by 
warrant  of  distress  for  non-payment  of 
rates  is  still  in  existence,  or  whether  the 
old  system  of  procedure  has  been  super, 
seded  by  tbe  Summary  Jurisdiction  Act, 
1879  (42  A  43  Vict.  c.  49).  The  magis- 
trate  was  of  opinion  that  his  jurisdiction 
to  deal  with  these  rating  matters  was 
taken  away  by  42  A  43  Vict.  o.  49. 
Before  tbat  statute  came  into  operation 
tbe  practice  relating  to  the  recovery 
of  the  poor  rate  was  clear.  The  poor 
rate  being  allowed  by  the  justices,  the 

H 


50 


CASES  CONNECTED  WITH 


[N.S, 


T%e  Queen  ▼.  Price,  Q.B. 


summons  was  issaed  in  the  usual  waj, 
calling  upon  the  ratepayer  who  had  not 
paid  to  shew  cause  why  he  had  neglected 
or  refused  to  pay  the  rate.  Upon  the  re- 
turn of  the  summons,  the  rate  being 
allowed  by  the  justices  and  being  good 
in  form,  the  liability  accrued  unless  good 
cause  was  shewn  to  the  contrary.  The 
justices  could  not  go  behind  the  rate, 
that  being  purely  a  matter  of  appeal,  but 
there  are  certain  matters  which  it  is  sub- 
mitted  he  would  have  to  determine,  as  for 
instance  when  a  man  denied  that  he  was 
the  occupier. 

[CocifBUBN,  C.J. — If  not  the  occupier, 
that  would  be  a  matter  entering  into  the 
rate.  Is  not  the  jurisdiction  limited  to 
the  identity  of  the  person  ?] 

It  is  submitted  that  the  magistrate's 
duty  is  not  purely  ministerial,  but  is  to 
some  extent  judicial.  The  matter  was 
originally  regulated  by  43  Eliz.  c.  2.  s.  4, 
which  gave  power  to  the  justice  to  issue 
a  writ  of  distress  against  the  offender's 
goods  and  chattels  if  he  had  not  paid  the 
rate,  and  in  default  of  distress,  imprison- 
ment until  payment.  Then,  by  12  Vict, 
c.  14.  s.  2,  the  period  of  imprisonment 
for  non-payment  of  a  poor-rate  is  limited 
to  three  calendar  months.  In  the  schedule 
to  the  statute  the  form  of  complaint  ib 
given,  and  then  a  form  of  summons,  and 
then  a  form  of  the  distress  warrant. 
There  is  no  order  made  by  the  magis- 
trate to  pay  the  rate,  but  it  is  in  the 
nature  of  an  execution.  The  rate  is  the 
order,  the  summons  is  simply  a  complaint 
that  the  money  has  not  been  paid,  and 
then  a  distress  warrant  issues  by  way  of 
execution — see  Sweetman  v.  Quest  (1). 
Although  in  the  case  of  poor-rates  there 
is  no  order  of  magistrates,  under  the 
Public  Health  Act  (38  &  39  Vict.  c. 
55),  8.  256,  in  respect  of  general  rates 
made  nnder  that  Act,  the  magistrate, 
on  non-payment,  is  to  make  an  order 
for  the  payment  of  the  money.  It  is 
necessary,  in  construing  the  provisions 
contained  in  the  Summary  Jurisdiction 
Act,  1879,  to  bear  in  mind  that  there 
are  some  rates  in  respect  of  which  the 
magistrate  is  to  make  an  order  for  the 
payment  of  the  rate;   others,  as  non- 

(1)  37  Law  J.  Bep.  M.C.  69 ;  Law  Rep.  8  C^. 
«62. 


payment  of  the  poor-rate,  where  he  has 
to  issue  a  warrant  of  distress  for  execu- 
tion without  any  order.  Under  the  Sum- 
mary Jurisdiction  Act,  1879,  s.  6,  "where 
under  any  Act,  whether  past  or  future,  a 
sum  claimed  to  be  due  is  recoverable  on 
complaint  to  a  Court  of  summary  juris- 
diction, and  not  on  information,  such 
sum  shall  be  deemed  to  be  a  civil  debt, 
and  if  recovered  before  a  Court  of  sum- 
mary jurisdiction,  shall  be  recovered  in 
the  manner  in  which  a  sum  declared  by 
this  Act  to  be  a  civil  debt,  recovered 
summarily,  is  recoverable  under  this  Act, 
and  not  otherwise."  With  reference  to 
this  section  it  will  not  be  disputed  that  a 
rate  is  "recoverable  on  complaint,  and 
not  on  information.  Then,  by  section 
47,  "  the  provisions  of  this  Act  with  re- 
spect to  a  sum  adjudged  to  be  paid  by 
an  order  shall  apply*  as  far  as  circum- 
stances admit,  to  a  sum  in  re8X>ect  of 
which  a  Court  of  summary  jurisdiction 
can  issue  a  warrant  of  distress  without 
an  information  or  complaint  under  the 
Summary  Jurisdiction  Act,  1848,  in  like 
manner  as  if  the  said  sum  was  a  civil 
debt, '  »c. 

[Lush,  J. — To  bring  the  case  within 
the  47th  section  it  must  be  shewn  that 
the  warrant  of  distress  could  issue  under 
Jervis's  Act;  unless,  therefore,  it  be 
shewn  that  Jervis's  Act  applies  to  war- 
rants of  distress  for  poor-rates,  how  is  it 
brought  within  section  47  P] 

The  first  forty-six  sections  have  been 
dealing  with  two  things — ^first,  orders 
for  the  payment  of  money ;  second,  oases 
where  there  have  been  conviction  and 
fines.  Then,  having  dealt  with  those 
cases  up  to  section  46,  the  Legislature 
intended  by  section  47  to  apply  the  Act 
to  all  cases  which  had  not  been  dealt 
with  before.  Application  for  a  distress 
warrant  for  non-payment  of  a  poor-rate 
is  an  application  to  a  justice  to  issue  a 
distress  warrant  without  information  or 
complaint  under  the  Summary  Juris* 
diction  Act. 

[Lush,  J. — Jervis's  Act  had  nothing  to 
do  with  poor-rates,  which  were  dealt 
with  by  a  later  Act,  12  A  18  Vict.  o.  14] 

He  also  referred  to  42  d;  48  Vict,  sec- 
tions 20,  35 ;  and  section  50. 

The  Soliciior.Oeneral  (Sir  H.  Oiffard), 
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Sir  Henry  James^  and  hush  WiUon^  in 
support  of  the  rule,  were  not  heard. 

GOOKBUBN,  G.J. — I  confess  I  think  this 
case  is  not  arguable.  The  47th  section 
presupposes  that  the  matter  is  something 
in  which  a  Court  of  summary  jurisdic- 
tion, as  defined  by  section  50,  can  issue 
a  warrant  of  distress  without  an  informa- 
tion or  complaint.  It  refers  to  a  Court 
of  summary  jurisdiction.  Now  it  is  not 
qua  a  Court  of  summary  jurisdiction  that 
the  magistrates  grant  a  distress  warrant 
in  the  case  of  a  poor-rate.  Jervis's  Act 
regulated  the  procedure  in  cases  in  which 
justices  were  sitting  and  acting  judicially 
as  a  Court  of  summary  jurisdiction.  The 
47th  section  refers  to  the  issue  of  war- 
rants of  distress  by  a  Court  of  summary 
jurisdiction  under  Jervis's  Act.  Now 
this  is  not  a  case  in  which  a  Court  of 
summary  jurisdiction,  under  Jervis's  Act, 
could  issue  a  distress  warrant ;  it  is  not 
competent  to  them  to  do  so;  it  is  not 
within  their  jurisdiction.  The  jurisdic- 
tion is  that  of  a  magistrate  sitting,  not  as 
a  Court  of  summary  jurisdiction,  but  as 
a  simple  justice.  The  obligation  and 
power  to  issue  a  distress  warrant  under 
the  circumstances  were  quite  independent 
of  Jervis's  Act,  and  come  under  the 
statute  of  Elizabeth.  Therefore,  inas- 
much as  the  47th  section,  in  absolute, 
positive  and  unmistakeable  terms,  applies 
to  cases  in  which  the  warrant  is  issuable 
under  Jervis's  Acts,  and  as  the  warrant  of 
distress  for  the  poor-rate  is  not  issuable 
under  Jervis's  Ads,  it  is  as  clear  as  pos- 
sible that  the  47th  section  does  not 
apply.  The  same  observations  apply  to 
the  6th  section;  the  money  has  been 
made  recoverable  practically  by  the 
making  of  the  rate ;  it  is  not  recoverable 
through  an  order  of  a  Court  of  summary 
jurisdistion,  but  through  a  distress  war- 
rant. The  rule  had  better  be  drawn  up 
in  the  form  of  an  order  under  Jervis's 
Act,  instead  of  for  a  mandumus. 

Lush,  J.,  and  Bowen,  J.,  concurred. 

BaiU  accordingly. 

Solicitors — John  Layton,  for  applicants ;  W.  T. 
Ricketts,  for  respondents. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
DB    MORaAN    (appellanf)    v, 

THE    METROPOLITAN   BOARD 

OF  WORKS  (respondents), 

Gommon — MetropolUan  Oommons  Sup- 
plemental  Act^  1877 — Validity  of  Bye^laws 
— Bight  of  Public  Meeting — Gommon  de^ 
dicated  to  Use  and  Recreation  of  Public, 

A  comm>on  was  by  Act  of  Parliament  de- 
dicated to  the  use  and  recreation  of  the 
public^  and  directed  to  be  regulated  and 
managed  by  the  Metropolitan  Board  of 
WorkSf  who  were  empowered  to  frame  bye- 
laws  and  regulations  for^  among  other 
things^  the  preservation  of  order  on  the 
common,  A  bye-law  made  under  this 
power  prohibited  the  delivery  of  any  public 
speech,  lecture,  sermon  or  address  of  an^ 
Und,  except  with  the  wntten  permissi(m  of 
the  Board  first  obtained,  and  upon  such 
portions  of  the  common  and  at  such  times 
as  might  by  such  vrritten  permission  be 
direct^  and  sanctioned  by  the  board : — 

Held,  that  the  bye-law  was  valid,  not 
being  ultra  vires  as  repugnant  to  the  laws 
of  England  or  the  intention  of  the  particular 
Act,  and  thai  it  was  a  reasonable  mode  of 
reguUUing  the  user  of  the  common  to  re- 
quire previous  information  of  the  object 
and  character  of  any  meeting  proposed  to 
be  held  theremi. 

This  was  a  case  stated  bj  a  metropo- 
litan police  magistrate  under  20  &  21 
Vict.  c.  43. 

On  the  30th  of  Julj,  1879,  the  appel- 
lant appeared  in  answer  to  a  summons 
at  the  instance  of  the  Metropolitan  Board 
of  Works,  charging  that  he  did,  on  the 
29th  of  June,  1879,  unlawfully  deliver  a 
sermon  or  address  on  Clapham  Common 
without  having  first  obtained  the  written 
permission  of  the  board  to  do  so,  con- 
trary to  the  bye-laws  made  by  the  board 
under  the  powers  of  the  Metropolitan 
Commons  Supplemental  Act,  1877. 

The  bye-law  in  question  was  made 
under  the  second  schedule  attached  to 
the  Act,  Article  No.  6:— "The  Board 
shall  frame  bye-laws  and  regulations  for 
the  prevention  of  nuisances  and  the  pre- 
servation of  order  on  the  common." 

The  appellant  admitted  the  act  com- 
plained of,  but  said  the  public  had  a 
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right  to  hold  meetings  on  the  common, 
and  that  being  a  place  of  public  resort,  it 
was  contrary  to  pnblic  policy  to  put 
down  these  meetings  unless  a  breach  of 
the  peace  was  occasioned,  and  that,  to 
make  a  bye-law  which  empowered  the 
Board  of  Works  to  prohibit  or  permit 
them,  was  beyond  the  powers  conferred 
by  the  Act  in  question  on  the  board. 

Clapham  Common  is  of  about  200 
acres  in  extent,  and  there  are  ancient 
rights  of  pasturage  belonging  to  the 
commoners.  There  was  also  a  lord  of 
the  manor,  with  certain  rights  and  in- 
terest in  the  common,  until,  under  the 
recent  Act,  his  right  and  interest  in  the 
common  was  conveyed  to  the  Board  of 
Works.  Under  the  local  Act,  40  <fe  41 
Vict.  c.  cci.,  and  the  scheme  for  the 
management  of  Clapham  Common  which 
is  made  part  of  the  Act,  the  common  "  is 
dedicated  to  the  use  and  recreation  of 
the  public  as  an  open  and  unenclosed 
space  for  ever,  and  shall,  for  the  purposes 
of  the  scheme,  be  regulated  and  managed 
by  the  Metropolitan  Board  of  Works. 

It  was  provided  that  no  bye-laws 
fttuned  under  the  powers  of  the  Act 
should  be  repugnant  to  the  laws  of 
England  or  the  provisions  of  the  scheme, 
and  no  such  bye-laws  should,  as  against 
any  person  "entitled  to  any  estate,  in- 
terest or  right  of  a  profitable  or  bene- 
ficial nature  in,  over  or  affecting  the 
common,  operate  or  be  construed  so  as 
to  take  away  or  injuriously  affect  such 
estate,  right  or  interest."  Under  this 
scheme,  as  authorised  by  the  said  Act, 
bye-laws  were  made  by  the  Board  of 
Works  and  duly  confirmed,  in  which 
certain  acts  and  things  are  prohibited, 
and  declared  to  be  offences,  and  snbject 
to  penalties,  among  them,  under  clause 
27,  "delivering  any  public  speech,  lecture, 
sermon  or  address  of  any  kind  or  de- 
scription whatever,  except  with  the 
written  permission  of  the  board  first 
obtained,  and  upon  such  portions  of  the 
common,  and  at  such  times  as  may,  by 
such  written  permission,  be  sanctioned 
by  the  Board." 

It  was  proved,  and  indeed  admitted, 
by  the  defendant  that  he  did  preach  a 
sermon  on  the  day  named  to  a  consider- 
able assemblage  without  having  obtained 


the  permission  of  the  board.  Some  evi- 
dence was  given  of  public  meetings  being 
held  without  remonstrance  on  the  part 
of  the  commoners  or  of  the  lord  of  the 
manor.  Such  evidence,  though  scarcely 
going  back  for  twenty  years,  was  pro- 
bably true.  But  even  so,  although  it 
might  shew  that  no  steps  were  taken  to 
prevent  those  meetings,  and  therefore, 
perhaps,  acquiescence  in  a  trespass  to 
that  extent,  it  was  not  strong  enough  to 
prove  a  positive  right  on  the  part  of  the 
public — ^a  right  of  user  which  would  be 
inconsistent  with  the  beneficial  user  of 
the  common  for  quiet  pasturage.  Such 
a  right  could  scarcely,  I  thought,  be 
claimed  on  any  common,  though  possibly 
it  might  be  on  some  particular  spot,  by 
long  and  ancient  prescription. 

The  question,  then,  appeared  to  come 
to  this — "Is  the  bye-law  a  reasonable 
one  for  the  preservation  of  order  ?  "  It 
appeared  to  me  that  it  was. 

[The  magistrate  then  stated  various 
arguments  and  reasons,  and  concluding 
that  the  board  had  discretion  to  refuse 
the  appellant  permission  to  preach  a 
sermon,  stated  that  he  fined  the  appellant 
20«.  and  31.  8«.  costs.] 

The  opinion  of  the  Court  is,  therefore, 
requested  upon  the  point  whether,  under 
the  circumstances  stated,  the  Metropolitan 
Board  of  Works  had  power  to  make  the 
bye- law  in  question,  and  whether  the 
conviction  of  the  appellant  under  it  was 
justifiable  P 

The  appeUant  in  person  argued  against 
the  validity  of  the  conviction. 

As  in  fact  public  meetings  had  before 
taken  place  without  interruption  on  this 
common,  that  was  in  exercise  of  a  right 
enjoyed  by  the  public  which  could  not 
come  within  the  bye-laws.  The  bye-laws 
may  be  for  the  preservation  of  order, 
that  is,  they  may  regulate  public  meet- 
ings but  not  prohibit  them;  and  it  is 
expressly  enacted  that  no  bye-law  is  to 
take  away  or  injuriously  affect  any  right 
or  interest  of  any  person  in  or  over  the 
common.  Then  the  section  enumerates 
the  various  things  which  may  be  prohi- 
bited, these  being  the  deposit  of  rubbish, 
the  cutting  of  turf  and  trees,  dbc. ;  and  it 
is  contended  that  the  words  "preserva- 
tion of  order  "  are  to  be  read  by  the  light 
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of  ihoae  prohibitionfl.  Then  it  cannot  be 
said  the  bye-law  reqairing  permifision  to 
be  previoiislj  given  is  necessary  for  pre- 
serviog  order,  because  the  2nd  Bye- 
law  anthonses  the  removal  of  persons 
behaving  in  a  disorderly  manner  or  nsing 
improper  language  without  warrant  by 
the  officers  of  the  board.  ^The  27th  Bye- 
law  really  gives  the  board  the  power  of 
prohibiting  meetings  altogether,  and  this 
is  beyond  the  intention  of  the  Act.  A 
similar  bye-law  in  reference  to  Wimble- 
don Common  was  held  to  be  ultra  virea^ 
and  the  decision  was  not  appealed  against. 
It  would  be  enough  for  the  preserva- 
tion of  order  if  the  board  set  apart  a 
portion  of  the  common  for  holding  meet- 
ings. 

Bironj  for  the  respondents. — We  admit 
that  this  bye-law  gives  the  power  to  the 
board  of  prohibiting  meetings,  but  we 
say  that  that  power  is  essential  for  the 
preservation  of  order.  It  is  all  import- 
ant to  know  who  is  the  person  who  is  to 
make  the  address,  so  as  to  judge  whether 
disorder  is  likely  to  be  caused  or  not. 

As  to  Bye-laws  2  and  5,  they  merely 
declare  the  law,  as  those  offences  can  be 
dealt  with  by  law  without  the  bye-laws. 
The  appellant's  argument  throughout 
assumes  that  there  is  a  right  of  holding 
public  meetings  which  has  been  inter- 
fered with,  but  this  is  found  by  the 
magistrate  not  to  exist ;  and  then  section 
13,  which  deals  with  existing  estates, 
interests  and  rights,  has  no  reference  to 
any  such  supposed  right  as  this. 

The  Wimbledon  Common  case  is  not 
in  point,  because  in  that  Act  public 
meetings  were  recognised  and  autho- 
rised, and  a  special  power  of  regulating 
them  was  conferred  on  the  Board  of 
Conservators.  It  was  held  that  this 
power  did  not  entitle  the  conservators 
to  make  a  bye-law  prohibiting  them  alto- 
gether ;  hot  the  present  is  quite  different, 
as  no  such  right  is  recognised. 

The  appellant  in  reply. 

Cur.  adv,  vult. 

The  judgment  of  the  Court  (1)  was 
(on  the  28th  of  February)  delivered  by 

(1)  Lush  J.,  and  Manistj,  J. 


Lush,  J. — This  is  a  case  stated  by  way 
of  appeal  against  a  conviction  by  a  metro- 
polian police  magistrate,  whereby  Mr. 
De  Morgan  was  convicted  in  the  penalty 
of  209.  and  SI,  Ss.  costs,  for  infringing 
a  bye-law  of  the  Metropolitan  Board 
made  under  the  Metropolitan  Commons 
Supplemental  Act,  1877. 

The  bye-law  in  question  is  one  of  a 
series  of  bye-laws  for  the  regulation  and 
management  of  Clapham  Common.  It 
prohibits  the  "  delivery  of  any  public 
speech,  lecture,  sermon  or  address  of  any 
kind  or  description  whatever,  except  with 
the  written  permission  of  the  board  first 
obtained,  and  upon  such  portions  of  the 
common  and  at  such  times  as  may  by 
such  written  permission  be  directed  and 
sanctioned  by  the  board." 

The  appellant  admitted  that  he  had 
delivered  a  sermon  on  the  common  with- 
out having  obtained  the  permission  of 
the  board,  but  contended  that  the  bye- 
law  was  ultra  vires  and  void,  and  this  is 
the  question  which  is  submitted  for  our 
decision. 

As  the  common  was  purchased  under 
the  authority  of  Acts  of  Parliament 
which  we  had  not  the  opportunity  during 
the  argument  to  examine,  we  took  time 
to  consider  our  judgment. 

The  appropriation  to  public  use  of  this 
and  other  commons  within  the  metro- 
politan district,  was  made  under  the  au- 
thority of  the  Metropolitan  Commons 
Act,  1866. 

By  this  Act  the  enclosore  commissioners 
were  prohibited  from  entertaining  an  ap- 
plication for  the  enclosure  of  a  metropolitan 
common,  and  were  authorised  on  a 
memorial  by  the  lord  of  the  manor  or 
by  the  commoners  or  the  local  authority 
to  prepare  a  scheme  for  the  establish- 
ment of  local  management  with  a  view 
to  the  expenditure  of  money  on  the  drain- 
age, levelling  and  improvement  of  a 
metropolitan  common,  and  to  the  making 
of  the  bye-laws  and  regulations  for  the 
prevention  of  nuisances  and  the  pre- 
servation of  order  thereon. 

The  scheme  was  to  be  laid  before  Par- 
liament, and  to  have  no  operation  until 
confirmed  by  Act  of  Parliament. 

The  scheme  for  Clapham  Common, 
which  was  confirmed  by  the  40  &  41  Vict. 
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c.  cci.  (Metropolitan  Commons  Supple- 
mental Act,  1877),  recommended  the 
Metropolitan  Board  to  carry  into  effect 
certain  preliminary  agreements  whereby 
the  lords  of  the  manor  agreed  to  sell  the 
fee  simple  of  the  common  to  the  board, 
subject  to  all  such  rights  of  common,  com- 
monable rights,  rights  of  way  and  water 
as  any  person,  other  than  the  conveying 
parties,  may  have  therein,  and  provided 
that  after  the  completion  of  the  purchase, 
the  common  should  be  dedicated  to  and 
for  the  use  and  recreation  of  the  public, 
as  an  open  and  unenclosed  space  for  ever, 
and  should  be  regulated  and  managed  by 
the  board.  The  board  were  empowered 
to  drain,  plant,  ornament  and  improve 
the  common  as  might  be  necessary  ;  but 
no  houses  were  to  be  erected  thereon, 
except  such  lodge  or  other  buildings  as 
might  be  necessary  for  the  maintenance 
or  management  of  the  common. 

The  power  to  make  bye-laws  is  in  these 
terms — "  The  board  shall  frame  bye-laws 
and  regulations  for  the  prevention  of 
nuisances  and  the  preservation  of  order 
on  the  common,  and  particularly  for  pre- 
venting the  deposit  ofrubbishon,  and  the 
illegal  taking,  cutting,  felling  and  sale  of 
turf,  sod,  bog  earth,  gravel,  sand,  loam,  clay, 
gorse,  furze,  fern,  brushwood,  trees  and 
the  like  from  the  common,  and  regulating 
the  user  of  the  common  or  any  parts 
thereof  for  the  exercise  of  horses  thereon, 
or  for  riding  purposes,  also  for  the  regu- 
lation of  bathing  in  the  several  ponds  on 
the  common."  There  is  the  usual  pro- 
viso that  "  no  bye-laws  shall  be  repug- 
nant to  the  laws  of  England  or  the 
provisions  of  the  scheme,  and  further, 
that  no  bye-laws  shall,  as  against  any 
person  entitled  to  any  estate,  interest  or 
right  of  a  profitable  or  beneficial  nature 
in,  over  or  affecting  the  common,  which 
shall  not  be  purchased  or  acquired  by  the 
board,  operate  or  be  construed  so  as  to 
take  away  or  injuriously  affect  such 
estate,  interest  or  right." 

In  pursuance  of  the  power  thus  con- 
ferred, the  board  framed  and  published  a 
code  of  bye-laws  which  were  duly  con- 
firmed by  Her  Majesty's  first  Commis- 
sioner of  Works,  one  of  which  bye-laws 
is  the  one  in  question. 

The  appellant  who   argued  the  case 


before  us  in  person  impeached  the  va- 
lidity of  the  bye-law  on  two  grounds — 
1st.  He  contended  that  the  public  had 
acquired  a  right  to  hold  meetings  on  the 
common  prior  to  the  passing  of  the  Act, 
and  that  it  was  therefore  repugnant  to 
the  scheme  to  put  any  restriction  upon 
the  exercise  of  that  right. 

The  magistrate  reports  to  us  that  some 
evidence  was  given  of  public  meetiugs 
being  held  without  remonstrance  on  the 
part  of  the  commoners  or  of  the  lords  of 
the  manor,  though  scarcely  going  back 
so  long  as  twenty  years,  but  finds  that 
such  user  did  not  constitute  a  right  or 
prove  anything  more  than  an  excused  or 
licensed  trespass.  In  this  opinion  we 
entirely  concur.  The  common  was  the 
soil  of  the  lord  of  the  manor,  and  the 
only  rights  over  it  were  rights  of  pasture 
and  other  commonable  rights  of  the  com- 
moners, and  perhaps  private  rights  of 
way.  These  are  the  rights,  which  not 
having  been  purchased  by  the  board  are 
preserved.  No  such  right  as  that  claimed 
by  the  appellant  on  behalf  of  the  public  is 
known  to  the  law.  This  ground  of  ob- 
jection, therefore,  entirely  fails.  2nd.  He 
contended  that  the  common  having  been 
"  dedicated  to  and  for  the  use  and 
recreation  of  the  public  as  an  open  and 
unenclosed  space  for  ever,"  the  board 
could  not  prevent  the  public  from  as- 
sembling there  whenever  they  pleased 
for  the  purpose  of  hearing  sermons,  or 
lectures,  or  addresses  on  any  subject, 
religious,  political  or  otherwise.  K  this 
argument  were  sound,  it  would  follow 
that  any  number  of  public  meetings 
might  be  held  at  the  same  time  in  various 
parts  of  the  common,  even  to  the  extent 
of  monopolising  the  whole  area,  to  the 
disturbance  of  the  neighbourhood  and 
the  exclusion  of  that  portion  of  the  public 
who  desired  to  use  it  for  the  purpose  of 
recreation.  We  are  satisfied  that  such 
waa  not  the  intention  of  the  scheme 
which  Parliament  has  sanctioned.  Its 
object  was  to  secure  in  perpetuity  the 
common  as  a  place  which  the  public 
might  use  as  of  right  for  the  purpose  of 
recreation ;  and  in  order  that  all  classes 
may  at  all  times  share  in  its  enjoyment, 
the  user  of  the  common  is  necessarily 
placed  under  regulation.    Bye-laws  are 
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a  code  of  restrictions.  Modes  of  user, 
which  if  enjoyed  without  limitation  as  to 
time  or  place  would  undnly  interfere 
with  the  comfort  of  others,  such  as  riding, 
boatinf^,  cricketing,  bathing  and  the  like, 
are  put  under  reasonable  restrictions.  It 
is  equally  necessary  that  the  holding  of 
public  meetings  on  the  common  should 
be  also  put  under  regulation.  And  what 
can  be  a  more  reasonable  mode  of  regu- 
lating such  meetings  than  to  require 
information  beforehand  what  the  object 
and  character  of  the  meeting  are  in  order 
that  the  board  may  be  able  to  judge 
whether  it  is  such  as  ought  to  be  allowed 
on  the  common,  and  if  so,  to  prescribe  rea- 
sonable limits  as  to  time  and  place.  Mr. 
De  Morgan  contends  that  order  may  be 
sufficiently  preserved  by  the  arrest  and 
punishment  of  persons  who  by  becoming 
riotous  or  committing  a  breach  of  the 
peace  violate  the  law.  These,  however, 
are  retributive  measures  which  operate 
only  indirectly,  whereas  the  Act  contem- 
plates and  requires  precautionary  and 
preventive  measures  tending  directly  to 
secure  the  comfortable  enjoyment  of  the 
common  by  all  classes. 

We  are,  therefore,  of  opinion  that  the 
bye-law  is  valid  and  consequently  the 
conviction  must  be  affirmed  with  costs. 

Oonvkiion  affirmed. 

Solicitor — Appellant  in  person ;  Keginald  Ward, 
for  the  Metropolitan  Board  of  Workfi. 
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Bastwrdy  Amendment  Act,  1872  (35  ^ 
36  Viet,  c,  66),  *.  4 — Order  of  Affiliation 
— Mistake  in  drawing  up  Order — Omie^ 
sion  of  Words  "  Maintenance  a/nd  Edu^ 
cation^* — Amendment — 12  &•  13  Vict.  c. 
45.  *.  7. 

By  the  Bastardy  Amendment  Act,  1872, 
s.  4,  iJie  justices  who  adjudge  a  m4in  to  he 
ihe  father  of  a  bastard  child  may  make  an 
order  upon-  hdm  for  the  payment  to  the 


mother  of  a  sum  of  money  weekly  for  the 
"  maintenxince  and  education "  of  the 
child : — Held,  that  an  order  purporting  to 
he  under  section  4  for  the  payment  of  a 
weekly  sum  to  the  mother  absolutely,  and 
which  contained  no  direction  for  the  ap^ 
plication  of  any  part  thereof  for  the  "  main* 
tenance  and  education  "  of  the  child  was 
bad,  a/nd  could  not  be  amended  by  the  Court 
under  12  ^  13  Vict.  c.  45.  s.  7. 

This  was  a  Special  Case  stated  by  the 
Court  of  Qaarter  Sessions  for  the  countj 
of  Warwick,  and  was  an  appeal  against 
an  order  of  affiliation,  which  after  the 
nsoal  recitals  adjudged  the  appellant 
'*  to  pay  unto  Emilj  Hannah  Smith,  the 
mother  of  the  child,  so  long  as  he  shall 
live  and  shall  be  of  sound  mind,  and 
shall  not  be  in  any  gaol  or  prison  or 
under  sentence  of  transportation,  or  to 
the  person,  who  maybe  appointed  to  have 
the  custody  of  such  child  under  the  pro- 
visions of  an  Act  passed  in  the  eighth 
year  of  the  reign  of  her  present  Majesty, 
intituled  *  An  Act  for  the  further  amend- 
ment of  the  laws  relating  to  the  poor  in 
England,'  a  sum  of  two  shillings  per  week 
from  the  25th  day  of  January  last,  being 
the  day  upon  which  such  application 
was  made,  until  the  said  child  shall 
attain  the  age  of  thirteen  years  or  shall 
die." 

The  child  in  question  was  bom  on 
the  25th  of  December,  1878 ;  the  appli- 
cation was  made  on  the  25th  of  January, 
1879,  and  the  order  of  affiliation  on  the 
8th  of  February,  1879. 

At  the  hearing  of  the  appeal  it  was 
objected  that  the  order  was  bad,  on  the 
grounds — 1.  That  the  order  could  only 
be  made  from  the  date  of  birth  or  from 
the  date  of  the  order.  2.  That  the  pay- 
ment contained  no  direction  for  the  ap. 
plication  of  any  part  of  the  said  sum  for 
the  maintenance  and  education  of  the 
bastard  child,  in  accordance  with  the 
provisions  of  the  Bastardy  Laws  Amend- 
ment Act,  1872,  and  the  statutes  amend- 
ing the  same.  The  Court  of  Quarter 
Sessions  overruled  the  objections,  and 
confirmed  the  order  of  the  justices,  but 
stated  the  above  case  for  the  opinion  of 
this  Court. 

The  case  and  order  having  been  brought 
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np  by  certiorari^  and  a  mle  nisi  to  quash 
the  order  of  Sessions  having  been  ob- 
tained  by  the  appellant — 

Soden,  for  the  respondent  in  the  appeal, 
shewed  cause.  —  The  question  arises 
under  35  &  36  Vict.  c.  65.  s.  4,  by  which 
the  justices  who  adjudge  a  man  to  be  the 
father  of  a  bastard  child  may  proceed  to 
make  an  order  on  him  "  for  the  payment 
to  the  mother  of  the  bastard  child,  or  to 
any  person  who  may  be  appointed  to 
have  the  custody  of  such  child,  under 
the  provisions  of  7  A  8  Vict.  c.  100,  of  a 
sum  of  money  weekly,  not  exceeding  five 
shillings,  for  the  maintenance  and  edu- 
cation of  the  child  .  .  .  and  if  the  appli- 
cation be  made  before  the  birth  of  the 
child  or  within  two  calendar  months  after 
the  birth  of  the  child,  such  weekly  sum 
may,  if  the  justices  think  fit,  be  calculated 
from  the  birth  of  the  child."  The  ap- 
pellant raised  two  objections  to  the  order 
of  affiliation,  first,  that  the  justices  had 
no  power  to  make  an  order  from  the  date 
of  the  application,  and,  secondly,  that 
the  order  was  bad  because  payment  was 
to  be  made  to  the  mother  absolutely 
and  it  contained  no  provision  for  main- 
tenance and  education.  As  regards  the 
first  point  there  is  nothing  in  the  statute 
which  makes  it  illegal  to  date  the  pay- 
ment from  the  date  of  the  affiliation,  and 
the  discretionary  power  given  to  the 
justices  to  have  the  payment  under  an 
affiliation  order  calculated  ''from  the 
birth  of  the  child"  is  quite  consistent 
with  the  interpretation  put  upon  the 
statute  by  them.  The  other  side  will 
rely  on  The  Q^een  v.  Tondvnson  (1),  but 
in  that  case  there  was  an  admitted  mis« 
take  on  the  part  of  the  justice,  and  the 
only  question  argued  was  whether  the 
order  could  be  amended  under  12  &  13 
Vict.  0.  45.  s.  7. 

As  regards  the  second  objection  it  is 
contended  that  the  order  is  on  the  face 
of  it  sufficient  to  comply  with  the  pro- 
visions of  35  &  36  Vict.  c.  65.  It  follows 
Form  8  to  8  A  9  Vict.  c.  10. 

[CooKBURN,  C.J. — That  statute  did  not 
contain  the  words  "  maintenance  and 
education."] 

(1)  42  Law  J.  Bep.  M.C.  1 ;  Law  Rep.  8 
aB.  12. 


Lastly,  even  if  either  of  the  objections 
taken  by  the  appellant  at  the  sessions  is 
sound,  the  power  to  make  the  necessary 
amendment  is  conferred  upon  the  Court 
by  12  A 13  Vict.  c.  45.  s.  7,  by  which  it  is 
enacted  that,  "  if  upon  the  return  to  any 
writ  of  certiorari,  any  objection  shall  be 
made  on  account  of  any  omission  or  mis- 
take in  the  drawing  up  of  an  orderor  judg. 
ment,  and  it  shall  be  shewn  to  the  satisfac- 
tion of  the  Court  that  sufficient  grounds 
were  in  proof  before  the  justice  or  justices 
making  such  order  or  giving  such  judg- 
ment, to  have  authorised  the  drawing 
up  thereof  free  from  the  said  mistake  or 
omission,  it  shall  be  lawful  for  the  Court, 
upon  such  terms  as  to  payment  of  costs 
as  it  shall  think  fit,  to  amend  such  order 
or  judgment  and  to  adjudicate  thereupon 
as  if  no  such  omission  or  mistake  had 
existed." 

Vesey  Fitzgerald,  for  the  appellant,  was 
not  called  upon  to  argue. 

CoCEBUBN,  C.J. — I  am  of  opinion  that 
this  order  has  not  been  made  conform- 
ably with  the  provisions  contained  in 
35  A  36  Vict.  c.  65.  The  order  must, 
under  this  Act,  be  an  order  for  the  pay- 
ment of  money  for  the  maintenance  pliLs 
the  education  of  the  bastard  child,  and 
I  think  that  the  omission  of  the  words 
from  the  order  is  fatal  to  its  validity.  I 
am  sorry  for  the  result,  particularly  as 
this  is  a  mistake  in  substance  as  dis- 
tinguished from  a  mistake  in  form,  so 
that  there  is  no  power  to  amend  nnder 
12  A 13  Vict.  c.  45.  s.  7. 

Manistt,  J.,  concurred. 

'  Bide  ahaolute  to  quash  the  order. 


Solicitors — Routh  &  Co.,  agents  for  Lane,  Strat- 
ford-on-Aron,  for  appellant;  R.  H.  Davies, 
agent  for  E.  V.  NicoU,  Shipston-on-Stour,  for 
respondent. 
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fxHE  QUSENy  on  the  prosecution 

1880.     J        of  SIB  JAMBS  TATLOR  INGHAM, 

Feb.  21. ^      KNT.  (re8ponde7U)fY.  teublovb 
(^     (appeUcmt). 

Obscene  Books — Order  for  Desti'uction — 
Death  of  Oomplatnani  hefore  Order — Lapse 
of  Proceedtngs'^20  8f  21  Vict,  c.  88. 

In  an  appeal  to  sessions  against  an 
order  made  by  a  magistrate  under  Lord 
OamphelVs  Act  (20  ^  21  Vict.  c.  83),  for 
the  destruction  of  certain  boohs  found  on 
the  appellant's  premises^  it  was  proved 
that  the  complainant  had  died  after  the 
summons  was  issued,  but  before  the  order 
appealed  against  was  made.  Thereupon  it 
was  contended  by  the  appellant  that  thepro' 
ceedings  lapsed,  as  there  was  then  no  per^ 
son  in  the  position  of  a  proseciUor : — Held, 
that  inasmuch  as  the  proceedings  were 
quasi  criminal  in  their  nature,  the  death  of 
the  complainant  created  no  lapse,  and  that 
it  UHU  the  duty  of  the  magistrate,  having 
once  issued  his  summons  on  tJts  informa- 
tion, to  proceed. 

This  was  an  appeal  to  tlie  Qnarter  Ses- 
sions  for  the  county  of  Middlesex,  against 
an  order,  dated  the  4th  day  of  October, 
1878,  and  made  by  virtne  of  20  &  21 
Vict.  c.  83,  by  Sir  James  Taylor  Ingham, 
Knight,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis  sitting  at 
the  police  court,  Bow  Street,  within  the 
Metropolitan  Police  District,  and  in  the 
county  of  Middlesex,  whereby  it  was 
adjudged  and  ordered  that  1,212  copies 
of  a  pamphlet  entitled.  Individual  Family 
and  National  Poverty,  and  292  copies 
of  a  pamphlet  entitled  Moral  Physiology, 
all  found  on  the  premises  of  the  said  Ed- 
ward Truelove,  should  be  destroyed  at  the 
end  of  seven  days. 

This  order  was  confirmed,  subject  to 
the  opinion  of  the  Queen's  Bench  Division 
of  the  High  Court  of  Justice  on  the  fol- 
lowing .Case. 

CASE. 

1.  On  the  15th  day  of  May,  1877,  James 
Vanghan,  Esq.,  one  of  the  magistrates 
of  the  police  courts  of  the  metropolis, 
sitting  at  the  police  court,  Bow  Street, 
in  the  county  of  Middlesex,  and  within 
the  Metropolitan  Police  District^  upon 


the  complaint  of  one  John  Green,  granted 
a  special  warrant  under  the  statute, 
20  A  21  Vict.  c.  83.  s.  1,  directed  to 
Henry  Wood,  one  of  the  inspectors  of 
the  metropolitan  police,  to  search  the 
premises  of  Edward  Truelove,  of  266, 
High  Holbom,  in  the  county  of  Middle* 
sex,  and  seize  all  obscene  books,  papers 
or  writings  found  on  his  premises. 

2.  On  the  said  15th  day  of  May,  1877, 
the  said  Henry  Wood,  by  virtue  of  the 
said  warrant,  entered  the  premises  and 
therein  seized  1,212  copies  of  a  pamphlet, 
entitled,  Indvvidu>al  Family  and  Natiojial 
Poverty,  and  292  copies  of  a  pamphlet,  en- 
titled Moral  Physiology. 

3.  On  the  16th  of  May,  1877,  the  said 
Sir  James  Taylor  Ingham,  Knight,  one  of 
the  magistrates  of  the  police  courts  of 
the  metropolis  as  aforesaid,  sitting  at  the 
said  police  court.  Bow  Street,  granted  a 
summons  requiring  the  said  Edward 
Truelove  as  occupier  of  the  said  premises 
to  appear  on  the  22nd  day  of  May,  1877, 
at  the  said  police  courts  Bow  Street,  to 
shew  cause  why  the  said  pamphlets,  seized 
on  his  premises,  should  not  be  destroyed. 

4.  On  the  22nd  day  of  May,  1877,  the 
said  summons  came  on  to  be  heard  at  the 
said  police  court,  and  the  hearing  thereof 
was  adjourned  from  time  to  time  until 
the  3rd  day  of  October,  1878,  when  the 
said  Edward  Truelove  shewed  cause. 

5.  The  hearing  of  the  summons  was 
adjourned  from  the  said  3rd  day  of  Oc- 
tober, 1878,  until  the  following  day,  when 
the  said  Sir  James  Taylor  Ingham,  Knight, 
made  an  order,  adjudging  the  said  pam- 
phlets to  be  obscene,  and  ordering  that 
all  the  said  pamphlets  be  destroyed  within 
seven  days. 

6.  On  the  10th  day  of  October,  1878, 
the  said  Edward  Truelove  duly  gave  no- 
tice in  writing  of  appeal  to  the  said  Sir 
James  Taylor  Ingham,  Knight,  against 
the  said  order,  and  duly  entered  into 
recognisances  to  prosecute  the  appeal 
before  the  next  general  or  quarter  ses- 
sions for  the  county  of  Middlesex. 

7.  On  the  21st  day  of  October,  1878, 
at  the  quarter  sessions  holden  for  the 
county  of  Middlesex,  it  was  ordered  that 
the  hearing  of  the  appeal  should  be  ad- 
journed to  the  18th  day  of  January,  1879, 
and  on  the  said  18th  day  of  January 
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the  hearing  was  farther  adjourned  until 
the  next  quarter  sessions  holden  for  the 
said  county. 

8.  The  said  appeal  came  on  to  be 
heard  on  the  26th  day  of  April,  1879. 

9.  It  then  appeared  in  evidence  that 
the  said  John  Green,  the  complainant, 
died  on  the  26th  day  of  May,  1877. 

10.  At  the  close  of  the  respondent's 
case,  the  counsel  for  the  appellant 
made  the  objection  that  after  the  death 
of  the  said  complainant,  John  Green,  all 
proceedings  against  the  appellant  lapsed, 
as  there  was  then  no  person  in  the  posi- 
tion of  prosecutor.  The  counsel  for  the 
respondent  contended  that  the  proceedings 
did  not  lapse,  and  that  even  if  they  did 
the  Court  could  not  give  effect  to  the 
objection  as  it  was  not  included  in  the 
grounds  of  appeal.  The  appellants  re- 
plied, that  in  the  absence  of  a  prosecutor 
or  complainant,  the  Court  of  Quarter  Ses- 
sions had  no  power  to  deal  with  the 
order,  and  the  objection,  therefore,  being 
one  to  jurisdiction,  it  was  not  necessary 
for  it  to  be  included  in  the  grounds  of 
appeal. 

11.  The  learned  Assistant  Judge  then 
asked  the  appellant's  counsel  whether  an 
application  had  been  made  to  the  magis- 
trates who  made  the  order  to  substitute 
another  prosecutor  for  the  said  John 
Green  deceased.  On  being  answered  in 
the  negative,  the  learned  Assistant  Judge 
was  clearly  of  opinion  that  the  appellant's 
objection  was  a  good  one,  and  the  Court 
of  Quarter  Sessions  thereupon  so  de- 
cided,  but  held  that  they  could  not  give 
effect  to  it  as  it  was  not  included  in  the 
grounds  of  appeal. 

12.  The  Court  thereupon  heard  the 
appellant's  counsel  upon  the  merits,  and 
bemg  of  opinion  that  the  said  pamphlets 
were  obscene  within  the  meaning  of  the 
Act,  afi&rmed  the  order  with  costs,  subject 
to  the  above  case. 

The  questions  for  the  Court  are : — 

1.  Whether  the  proceedings  against 
the  appellant  lapsed  upon  the  death  of 
the  complainant,  John  Green. 

2.  Whether,  if  they  did  so  lapse,  the 
fact  that  the  question  was  not  incladed 
in  the  appellant's  grounds  of  appeal  pre- 
cluded the  Court  of  Quarter  Sessions  from 
giving  effect  to  the  said  objection. 


If  the  Court  should  be  of  opinion  that 
the  proceedings  did  lapse  upon  the  death 
of  John  Green,  and  that  it  was  not  ne- 
cessary that  the  objection  should  appear 
in  the  grounds  of  appeal,  then  the  order 
to  be  quashed. 

If  the  Court  should  be  of  opinion  that 
the  proceedings  did  not  so  lapse,  then 
the  order  to  be  affirmed. 

If  the  Court  should  be  of  opinion 
that  the  proceedings  did  so  lapse,  but 
that  the  objection  should  have  been  a 
ground  of  appeal,  then  the  order  to  be 
affirmed  (1). 

(1)  By  20  &  21  Vict.  c.  -83.  b.  1—**  It  shall  be 
lawful  for  any  metropolitan  police  magistrate  . .  • 
upon  complaint  made  before  him  upon  oath  that 
the  complainant  has  reason  to  believe,  and  does 
believe,  that  any  obscene  books  ...  are  kept  in 
any  house,  shop,  room  or  other  place  ...  for 
the  purpose  of  sale,  or  distribntion,  exhibition 
for  purposes  of  gain,  lending  upon  hire,  or  being 
otherwise  published  for  purposes  of  gain,  which 
complainant  shall  also  state  npon  oath,  that 
one  or  more  arUcles  of  the  like  character  have 
been  sold,  distribated,  exhibited,  lent  or  otherwise 
published  as  aforesaid,  at  or  in  connection  with 
snch  place  so  as  to  satisfy  such  magistrate  .... 
that  the  belief  of  the  said  complainant  is  well 
founded,  and  npon  snch  magistrate  .  .  .  being 
also  satisfied  that  any  of  such  artides  so  kept  for 
any  of  the  purposes  aforesaid,  are  of  snch  a 
character  and  description,  that  the  publication  of 
them  would  be  a  misdemeanour  and  proper  to  be 
prosecuted  ss  such,  to  give  authorit)r  b^  special 
warrant  to  any  constable  or  public  officer  into  such 
house,  shop,  room  or  other  place  ...  to  enter 
in  the  daytime,  and  to  searcnfor  and  seiae  all 
such  books  . .  .  found  in  such  house,  and  to  cany 
all  the  articles  so  seized  before  the  magistrate 
issuing  the  warrant  .  .  .  and  such  magistrate 
shall  Uiereupon  issue  a  summons  calling  upon  the 
occupier  of  the  house  or  other  place  which  may 
have  been  so  entered,  by  virtue  of  the  said  war- 
rant, to  appear  within  seven  days  before  such 
police  stipendiary  magistrate,  to  shew  cause  why 
the  articles  bo  seised  should  not  be  destroyed  . . . 
and  if  such  occupier  or  some  other  person,  claim- 
ing to  be  the  owner  of  the  said  artides,  shall  not 
appear  within  the  time  afoiesaid,  or  shall  appear 
ana  such  magistrate  ....  shall  be  Batisflea  that 
such  artides  or  any  of  them  are  of  the  character 
stated  in  the  warrant,  and  that  such  or  any  of 
them  are  kept  for  the  purposes  aforesaid,  it  shall 
be  lawful  for  the  said  magistrate  ...  to  order  the 
artides  so  seised  ...  to  be  destroyed . .  •  unless 
notice  of  appeal  to  be  given." 

By  section  4— **  Any  person  aggrieved  by  aqy 
determination  of  such  magistrate  ....  may  ap- 
peal to  the  next  sessions  .  • .  giving  to  the  magis- 
trate ....  whose  act  or  determination  shall  be  ap- 
pealed against^  notice  in  writing  of  aiioh  appeal  and 
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On  the  oase  being  bronght  up  bj 
eerUorari^  and  a  rale  nisi  to  quash  haying 
been  obtained, 

Mead  shewed  cause. — This  was  a  ori- 
minal  proceeding,  and  therefore  as  the 
Grown  was  the  real  prosecutor,  it  did 
not  abate  on  the  death  of  the  complainant, 
who  had  no  interest  in  the  matter. 

[He  was  stopped  bj  the  Gonrt.] 

Hunter  (J,  M,  Davtdaon  with  him),  on 
behalf  of  the  defendant,  sapported  the 
role. — ^The  informer  is  a  necessary  party 
to  the  proceedings. 

[Lush,  J. — How  do  you  make  his  con- 
tinued existence  material  P] 

It  becomes  yerj  material  as  regards 
the  oosto  of  an  appeal,  inasmuch  as  no 
coste  can  be  recovered  aeainst  the  jus- 
tices, but  against  the  inrormer,  as  the 
*'  party  applied  against " — The  King  v. 
Hani8  (2).  It  is  admitted  that  in  the 
present  case  no  one  was  substituted  for 
the  original  complainant  upon  his  death. 
The  objection  therefore  taken  at  the  ses- 
sions was  valid  and  fatel  to  the  jurisdic- 
diction,  and  need  not  therefore  appear  in 
the  grounds  of  appeal. 

Meadf  in  reply. — The  death  of  the 
party  complaining  does  not  abate  a  pro- 
oeediDg  of  this  kind — The  Queen  v.  The 
JutHees  of  Leicestershire  (3).  If  the  order 
made  was  void  for  want  of  jurisdiction, 
it  should  have  been  brought  up  by  cet' 
Uorariy  to  be  quashed  on  that  ground. 
Bat  here  the  defendant  has,  by  appealing 
to  the  sessions,  recognised  the  jurisdic- 
tion to  make  the  order.  He  cited  WaUer 
V.  Taylor  (4),  and  Ex  parte  Bradlaugh 
(5). 

of  the  ^mfiinds  thereof  .  .  .  and  entering  within 
•even  daje  into  a  reoogniaanoe  ...  to  appear  and 
pioieenle  such  appeal,  and  to  abide  the  order  and 
paj  sueh  costs  as  shall  be  awarded  by  such  Court 
of  Quarter  Sessions  ....  and  such  Court,  upon 
hearing  and  determining  such  appeal,  shall  and 
may,  according  to  their  discretion,  award  such 
costs  to  the  party  appealing  against  as  they  shall 
think  proper  ....  prorided  always  that  it  shall 
not  be  lawful  for  the  appellant  on  the  hearing  of 
any  such  appeal  to  go  into  or  ^ve  eyideoce  of  any 
other  grounds  of  appeal  asainst  any  such  order, 
act  or  determination  than  those  set  forth  in  such 
aotica  of  appeal." 

(2)  1  B.  est  Ad.  664. 

(3)  15  Q.B.  Rep.  88;  19  Law  J.  Rep.  M.C.  209. 

J 4)  2  Bulst.  261. 
6)  47  Iaw  J.  Rpp.  M.O.  106 ;   Law  Bep.  3 
J.  1X510. 
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Lush,  J. — I  am  of  opinion  that  there  is 
no  valid  objection  to  the  confirmation  of 
the  order  made  by  the  magistrates.  I 
cannot  at  all  agree  with  Mr,  Hunter's 
contention  that  the  death  of  the  in- 
formant caused  a  lapse  in  the  proceed- 
ceedings.  The  information  is  laid  on 
behalf  of  the  public,  and  under  the  pro- 
visions of  a  public  statute.  The  pro- 
ceedings are  of  a  quasi  criminal  nature, 
and  the  presence  of  the  party  who  made 
the  complaint  upon  oath,  as  directed  by 
the  statute,  is  not  required.  It  would  be 
very  prejudicial  to  the  administration  of 
justice  if  the  presence  of  the  complainant 
was  required,  otherwise  the  party  laying 
the  information  might  or  might  not  pro- 
ceed as  he  thought  proper,  a  result  which 
would  be  very  injurious  in  the  case  of 
a  prosecation  instituted  upon  public 
grounds  and  for  the  protection  of  the 
public.  It  seems  to  me  that  it  was  the 
duty  of  the  magistrate,  when  once  put  in 
motion  by  a  proper  information;  to  pro- 
ceed with  the  prosecution,  and  make  the 
necessary  order,  whether  the  informant 
continues  to  prosecute  or  not.  This 
being  a  quasi  criminal  proceeding,  I  can 
find  nothing  whatever  in  the  terms  of  the 
statute  to  require  that  the  complainant 
should  be  a  party.  [His  Lordship  read 
section  1.]  After  certain  preliminaries 
have  been  duly  gone  through,  the  magis- 
trate is  to  issue  a  summons,  calling  upon 
the  party  to  appear  within  seven  days,  to 
shew  cause  why  the  articles  seized  should 
not  be  destroyed.  The  magistrate  is 
then  required,  if  satisfied  that  the  offence 
has  been  proved,  to  order  the  articles 
seized  under  his  warrant  to  be  destroyed. 
Not  a  word  is  said  in  the  section  about 
any  further  interference  on  the  part  of 
the  informer  being  necessary.  The  ma- 
gistrate  when  once  properly  put  in  motion 
is  bound  to  proceed.  Then  comes  the 
appeal  clause,  by  which  any  person  ag- 
grieved by  any  act  or  determination  of 
the  magistrate,  may  appeal  to  the  ses- 
sions, upon  giving  to  the  magistrate  a 
proper  notice  in  writing.  There  is  no 
machinery  whatever  provided  for  giving 
any  notice  of  the  appeal  to  the  com- 
plainant. Then  due  notice  of  the  appeal 
having  been  g^ven  to  the  magistrate,  as 
well  as  the  grounds  of  the  appeal,  the 
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party  appealing  is  required,  within  a  spe- 
cified time,  to  enter  recognisances  to 
appear  and  prosecnte  the  appeal,  and  to 
abide  the  order  of,  or  paj  sach  costs  as 
shall  be  awarded  bj  the  sessions,  who 
have  power  to  award  "  such  costs  to  the 
party  appealing  or  appealed  against  as 
they  shall  think  proper.''  Mr.  Hnnter 
has  laid  stress  on  these  latter  words,  as 
shewing  that  the  presence  of  the  com- 
plaining party  is  necessary,  as  being  the 
party  appealed  against ;  bat  I  &il  to  see 
why,  when  the  magistrate  goes  on,  he 
should  not  be  the  party  appealed  against. 
Who  that  party  may  be  is,  no  doubt,  a 
matter  to  be  ascertained;  but  it  need 
not  necessarily  be  the  complainant.  The 
proceedings  are  throughout  of  a  criminal 
rather  than  of  a  civil  nature,  and  stand 
on  the  footing  of  ordinary  criminal  cases 
which  do  not  lapse  by  the  death  of  a 
prosecutor.  The  magistrate's  duty  in 
such  a  case  was  to  proceed ;  here  he  did 
proceed  and  made  the  order,  and,  in  my 
judgment,  the  objection  taken  at  the 
sessions  cannot  be  sustained. 

Manisty,  J. — I  agree  with  everything 
that  my  brother  Lush  has  said  as  to  the 
proceedings  not  having  lapsed  by  the 
death  of  Green.  It  is  therefore  unneces- 
sary for  us  to  answer  the  second  question. 

Rule  discharged. 


Solicitors— The  Solicitors  to  the  Treasury,  for  the 

Sroeecution ;    Harper,  Broad  &  Battcock,  for 
efendant. 


[IN  THE  COMMON  PLEAS  DIVISION.] 
1880.    1  WHITE  (appeUarU)  v.  fox  and 
Feb.  27.  J        another  (respanderUa), 

Justices — Summary  Jurisdiction — Ouster 
of  Jurisdiction — Mens  rea  —  Assault  and 
Battery —  24^  8f  25  Vict.  c.  100.  ss.  42 
and  46. 

The  question  as  to  property  which  wiU 
oust  the  jurisdiction  of  justices  to  determine 
a  charge  of  assault  under  24  ^  25  Vict, 
c.  100.  8.  42,  must  he  a  question  as  to  real 
property. 

Where  two  persons  who  were  gamekeepers 
in  the  employ  of  a  landlord  of  a  fwna^  to 
whom  the  right  to  game  and  rabbits  was 
reserved,  were  charged  before  the  justices  by 
the  tenant  ofsuchfarm,  under  24  &  25  Vict. 
c.  100.  s.  42,  with  assaulting  and  beating 
him,  and  the  acts  complained  of  were  done 
in  a  scuffle  to  take  from  the  tenant  whilst 
on  his  farm  his  ba^,  in  which  were  rc^bits 
claimed  as  the  landlord* s  property : — 

Held,  that  the  fact  that  the  justices  were 
of  opinion  that  the  gamekeepers  acted  under 
a  bona  fide  belief  that  they  had  a  right  to 
do  the  acts  complained  of  did  not  oust  the 
jurisdiction  of  the  justices,  no  question 
having  arisen  as  to  title  to  any  ifUerest  in 
land  within  the  meaning  of  section  46  of 
24  ^  25  Vict.  c.  100. 

Case  stated  under  20  &  21  Yiot  c.  43 
by  the  justices  for  the  county  of  Dorset. 

On  tne  8th  of  November,  1879,  a  com- 
plaint was  preferred  by  the  appellant 
against  the  respondents,  under  section  42 
of  24  &  25  Vict.  c.  100,  chaining  them 
with  assaulting  and  beating  the  appel- 
lant. 

At  the  hearing  of  the  said  complaint  it 
was  admitted  by  the  respondents  that  the 
appellant  rented  Notton  and  Throop 
farms,  in  the  parish  of  Maiden  Newton, 
consisting  of  about  500  acres,  of  one 
Richard  Brinsley  Sheridan,  Esq. 

It  was  proyed  by  the  appellant  that  no 
lease  of  the  said  mrm,  or  any  agreement 
or  document  under  seal,  reserving  the 
game  and  rabbits  to  the  said  landlord  or 
any  one  else,  or  reserving  any  right  to  or 
for  anyone  to  enter  or  be  on  any  such  lands 
in  search  or  pursuit  of  g^me  or  rabbits,  had 
ever  been  executed ;  but  he  admitted  that 
be  had  made  and  signed  propoeab  for  a 
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lease,  not  ander  seal,  of  the  said  farms, 
which  had  also  been  signed  as  accepted 
hj  one  Peter  Cox,  as  asent  for  the  said 
Richard  Brinslej  Shendan,  and  that 
nnder  the  head  of  exceptions  contained 
in  such  proposals  were  the  words,  *'  also 
all  waterfowl,  fish,  game  and  rabbits,  and 
liberty  to  hont^  hawk  and  shoot  fish  and 
fowL" 

It  was  also  admitted  by  the  appellant 
in  his  evidence,  that  he  had  from  time  to 
time  applied  to  the  steward  of  the  said 
Richard  Brinsley  Sheridan  for  permission 
to  kill  rabbits  on  his  farms,  and  that  on 
receiving  the  same  had  expressed  his 
obligation  for  the  permission  when  so 
granted. 

It  was  also  proved  that  the  appellant, 
as  such  tenant,  had  been  assessed  to  and 
paid  the  poors'  rate  in  respect  of  the 
sporting  rights  on  his  farm,  which  he 
sabseqnently  claimed  of  and  had  been 
allowMl  by  the  said  Richard  Brinsley 
Bheridan  as  a  disbursement  and  deduction 
from  his  rent. 

It  was  also  proved  that  aboat  noon  on 
Monday,  the  13th  day  of  October  last, 
the  appellant  and  his  son,  and  two  men 
in  his  employ,  were  on  his  said  farm  with 
nets  and  ferrets  belonging  to  the  said 
appellant,  engaged  in  ferreting  for  rabbits, 
and  that  whilst  in  the  middle  of  one  of 
his  fields,  and  having  in  his  possession 
his  said  nets  and  some  rabbits  which  had 
been  canght  by  him,  the  two  respondents 
came  npon  the  said  land  where  the  appel- 
lant then  was,  took  hold  of  a  bag  contain- 
ing snch  nets  and  rabbits,  and  endea- 
voured to  take  the  same  away  from  the 
said  appellant^  and  in  so  doing  dragged 
the  said  appellant  some  sixty  paces.  In  the 
scaffle  so  arising  the  hat  of  the  said  ap- 
pellant was  knocked  or  fell  off,  and  the 
clothes  of  the  said  appellant  were  torn, 
and  thereby  the  said  appellant  was  as- 
■aalted. 

It  was  admitted  that  the  respondents 
were  gamekeepers  in  the  employ  of  the 
said  Richard  Brinsley  Sheridan,  and  were 
acting  nnder  his  orders  and  an^ority. 

The  respondents'  solicitor,  whilst  ad- 
mitting the  facts  before  stated,  contended 
that  me  said  respondents,  being  snch 
gamekeepers  in  the  employ  of  and  acting 
nnder  the  orders  of  the  said  Richard 


Brinsley  Sheridan,  their  master,  who 
claimed  the  sole  and  exclasive  right  to  the 
game  and  rabbits  on  the  said  farm,  were 
acting  in  the  execution  of  their  duty,  as 
such  servants  to  the  said  Richard  Brinsley 
Sheridan,  so  claiming  to  exercise  his  re- 
served rights  to  the  game  on  the  farms 
referred  to,  or  acting  in  the  bona  fide 
belief  of  having  such  rights,  and  that  in 
consequence  the  jurisdiction  of  the  jus- 
tices was  ousted. 

The  appellant's  solicitor  contended  that, 
it  being  proved  by  the  appellant  and  ad- 
mitted by  the  respondents'  solicitor,  that 
inasmuch  as  there  was  no  lease,  agree- 
ment or  document  under  seal  in  existence, 
as  was  necessary  to  reserve  a  right  to 
take  and  kill  game  and  rabbits  to  any 
other  person  than  the  occupier  of  the 
land,  there  could  not  be  and  there  was  no 
question  of  title  in  dispute,  and  no  reason- 
able grounds  for  a  bona  fide  belief  that 
the  respondents,  as  such  servants  of  the 
said  Richard  Brinsley  Sheridan,  had  a 
right  to  take  or  attempt  to  take  the  bags, 
nets  and  rabbits  complained  of,  and  that 
even  if  there  had  been  a  legal  reservation 
of  the  game,  that  would  not  justify  the 
assault  complained  of,  and  so  oust  the 
jurisdiction  of  the  justices  to  adjudicate 
thereon,  and  if  deemed  right,  convict  the 
respondents  thereof. 

The  solicitor  for  the  respondents,  how- 
ever, contended  that,  as  in  the  proposals 
for  lease,  although  not  under  seal,  the 
game  and  rabbits  were  expressly  reserved, 
they  belonged  exclusively  to  the  landlord 
(the  said  R.  B,  Sheridan),  and  that  the 
respondents,  as  his  servants,  were  justi- 
fied in  taking  the  bags,  nets  and  rabbits 
from  the  appellant,  and  did  so  xmder  a 
bona  fide  belief  that  they  were  justified  in 
so  doing,  and  that  as  the  question  in  dis- 
pute was  one  arising  out  of  land,  or  some 
interest  therein  or  accruing  therefrom, 
the  jurisdiction  of  the  justices  was  ousted. 

No  other  evidence  having  been  offered, 
the  justices  were  of  opinion  that  the  re- 
spondents acted  under  a  bona  fide  belief 
that  they  had  a  right  to  do  the  acts  com- 
plained of,  and  that  the  jurisdiction  of 
the  justices  was  ousted,  and  they  accord- 
ingly dismissed  the  summons. 

The  question  for  the  Court  was,  whe- 
ther, under  the  facts  above  detailed,  the 
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joBtices  were  right  in  dismissing  the  snm* 
mons  on  the  ground  stated. 

Bompas,  for  the  appellant. — ^Assuming 
that  there  was  a  legal  reservation  of  game 
to  the  landlord,  that  would  not  justify 
the  respondents,  the  landlord's  servants, 
in  assaulting  the  appellant,  who  was  a 
tenant  farmer  on  his  own  land. 

Arthur  OharUs  (PUt  Lewis  with  him), 
was  then  called  upon  to  support  the  re- 
spondents.— The  game  being  the  land- 
lord's, the  appellant  had  in  his  possession 
what  was  the  property  of  his  landlord, 
and  the  respondents  only  endeavoured  to 
take  their  master's  property,  and  it  does 
not  appear  from  the  case  that  in  doing  so 
they  used  more  violence  than  was  neces- 
sary.    The  respondents  acted  in  the  bona 
fide  belief  that  they  were  justified   in 
doing  what  they  did,  and  a  bona  fide 
claim  of  right  under  ordinary  circum- 
stances suffices  to  render  a  conviction  by 
justices  for  any  criminal  offence  improper. 
WatJdns  v.  Major  (1).     In  that  case  the 
Court  thought  that  the  claim  of  right 
which  was  set  up  in  answer  to  the  charge 
of  killing  a  raobit  contrary  to  1   A  2 
Will.  4.  c.  32.  s.  30,  was  an  impossible  one 
in  point  of  law,  and  that  therefore  the 
person  so  charged  might  be  properly  con- 
victed, but  otherwise  a  bona  fide  belief  in 
a  right  to  do  what  was  done  would,  as 
Lord  Coleridge,  C.J.,  said  in  delivering 
judgment  in  that  case,  "  suffice  to  render 
a  conviction  for  any  criminal  offence  im- 
proper, for  it  is  well  established  that  jus- 
tices cannot  try  the  existence  of  a  right 
bona  fide  set  up  in  answer  to  a  criminal 
charge  brought  before  them — see  Faley  on 
Oonvictums,  pp.  47, 137,  Ac."  "  But,"  said 
Lord  Coleridge,  C.J.,  *'  it  has  been  decided 
more  than  once  that  a  person  may  be 
convicted  under  the  statute  with  which 
we  have  now  to  deal  and  other  game 
statutes,  although  he  had  no  mens  rea^ 
and  believed  that  he  was  not  a  tres- 
passer."   In  the  present  case  the  charge 
against  the  respondents  is    under  sec- 
tion 42  of  24  <b   25  Vict.    c.  100  of 
unlawfully  assaulting  the  appellant,  and 
to  support  such  charge  there  must  be  a 

(1)  44  Iaw  J.  Bep.  M.G.  164 ;  Law  Bep.  10 
Ci,  622. 


mens  rea,  and  in  Blades  v.  Higgs  (2)  it 
was  held  to  be  a  good  defence  to  an 
action  for  an  assault,  that  it  was  com- 
mitted in  an  attempt  to  take  from  the 
plaintiff  dead  rabbits  which  he  had  re- 
fused to  give  up,  and  which  he  held 
without  the  consent  of  the  defendant's 
master  to  whom  they  belonged. 

[LoBD  CoLBEiDGB,  C.J. — Tnerc  the  killer 
of  the  rabbits  was  a  trespasser  on  the 
land  where  he  killed  them.] 

Where  sporting  rights  are  reserved, 
the  tenant  may  become  a  trespasser  t>n 
his  own  land,  and  at  all  events  the  re- 
spondents would  have  good  reason  to 
believe  he  was  so  in  the  present  case.  In 
Ooleman  v.  Bathurst  (3)  the  conviction 
was  under  1  &  2  Will.  4.  c.  32.  s.  12, 
which  makes  it  an  offence  for  the  tenant 
to  take  game  upon  the  demised  land 
where  the  right  to  the  game  is  reserved 
to  the  landlord,  and  the  conviction  there 
was  held  wrong  because  the  Court  were 
of  opinion  that  in  that  case  there  was 
upon  the  true  construction  of  the  agree- 
ment  of  tenancy  no  reservation  of  the 
game.  Where  the  claim  of  a  right 
is  one  which  cannot  exist  at  law  as  a 
claim  as  one  of  the  public  to  fish  in  a 
non-navigable  river,  the  claim  does  not 
oust  the  justices  of  their  jurisdiction, 
Hudson  V.  M'  Bae  (4).  But  otherwise,  as 
shewn  in  Legg  v.  Pardoe  (5)  a  bona  fide 
claim  is  enough  to  oust  the  jurisdiction  of 
the  justices. 

Bompas  in  reply. 

Lord  Colbbidge,  C.J. — In  my  opinion 
the  justices  were  wrong  in  dismissing  the 
summons,  as  I  clearly  think  they  had 
jurisdiction.  Two  persons  assault  another, 
and  it  is  not  suggested  that  they  had 
any  right  to  do  what  they  did.  They 
dragged  him  several  paces  along  the 
ground,  knocked  his  hat  off,  tore  his 
clothes,  and  took  from  him,  besides  the 
rabbits,  which  for  the  present  purpose  I 

(2)  10  Com.  B.  Bep.  N.S.  718;  30  Law  J.  Rep. 
G.f .  847 ;  on  appeal  11  H.  L.  Gas.  621 ;  84  Law 
J.  Rep.  C.P.  286. 

(3)  40  Law  J.  Rep.  H.C.  131;  Law  Rep.  6 
Q.6.  866. 

(4)  4  B.  &  S.  686 ;  83  Law  J.  Rep.  M.C.  65. 
(6)  9  Com.  B.  Rep.  NJS.  2S9 ;  80  Law  J.  Rep. 

M.C.  108. 
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will  amame  were  the  property  of  the 
landlord,  what  was  certainly  his    own 
property,  and  they  did  all  this  whilst  he 
was  on  his  own  kmd.  All  this  was  before 
the  jnstioes,  and  they  say  they  have  no 
jurisdiction  to  decide  the  matter,  becanse 
in  their  opinion  these  two  persons  (the 
respondents),  bona  fide  thought  that  they 
had  a  right  to  assault  the  appellant,  and 
to  take  his  property.     We  were  referred 
during  the  argument  to  several  cases  re- 
specting mens  rea,  which  are  important 
when  uiat  question  arises,  but  this  is  a 
proceeding  under  24  ft  25  Vict.  c.  100. 
B.  42,  which  enables  the  justices  to  hear 
and  determine  the  offence  of  an  assault  or 
battery,  and  section  46  explains  under 
what  circumstances  the  jurisdiction  of 
the  justices  is  ousted.     It  states  that  the 
justices  are  not  to  hear  and  determine 
any  case  of  assault  or  battery  '*  in  which 
any  question  shall  arise  as  to  the  title  to 
any  lands,  tenements  or  hereditaments, 
or  any  interest  therein  or  accruing  there- 
from."    In  the  present  case  no  question 
of  title  to  any  lands  arose,  but  it  has 
been  suggested  that  a  question  of  title  to 
property  arose.    I  am  astonished  to  find 
that  a  mere  assertion  of  a  title  to  pro- 
perty being  in  question  should  be  said  at 
once    to    oust  the   jurisdiction   of   the 
justices,  but  without  deciding  what  state- 
ment is  sufficient,  I  am  of  opinion  that  the 
question  as  to  property  must  be  a  question 
as  to  real  property.     That  is  the  view 
which  has  always  been  taken  of  old,  and 
is  the  view  tiJken  by  Paley    an    Oon- 
vieUonSy  where  when  he  speaks  of  the  title 
to  property  which  will  oust  the  juris- 
diction (see  5th  edit.,  p.  137),  he  means  a 
titie  to  land,  and  in  the  first  case,  which 
he  giyea  from  1  Lord  Baym.  588,  the 
question  was  as  to  the  title  to  land.     So 
also  in  the  case  of  WiUdams  v.  Adams  (6), 
where  the  complaint  before  the  justices 
waa  for  leaving  rubbish  on  a  highway, 
and  the  defendant  claimed  the  soil  as  his, 
subject  only  to  a  private  right  of  way,  the 
Court  of  Q^^^'b  Bench  held  that  no 
question  of  title  to  land  was  in  dispute, 
but  only  a  question  as  to  what  should  be 
done  on  the  land,  and  that  therefore  the 
jurisdiction    of   the    justices    was    not 
ousted. 
(6)  2  B.  &  S»  912  J  81  Lav  J.  Bep.  M.C.  109. 
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I  am  of  opinion,  therefore,  that  the 
justices  must  exercise  their  jurisdiction 
in  the  present  case,  and  say  whether  an 
assault  has  been  committed  on  the  ap- 
pellant, and  if  it  has,  they  must  adjudge 
the  punishment.     The  question  of  bona 
fides  may  most  properly  and  rightly  be 
considered  in  awarding  the  punishment, 
and  I  observe  that  Paley  makes  that  dis- 
tinction where  in  his  work  on  Summary 
Convictions,  5th  edit.,  p.  189,  he  says, 
*^  Where  there  must  be  a  mens  rea  to  con- 
stitute an  offence,  the  fact  of  a  man 
having  acted  under  a  claim  or  notion  of 
right,  if  established,  will  form  a  defence 
against  a  criminal  proceeding,  and  must 
be  taken  into  consideration  by  the  justices, 
not  as  a  question  of  title,  but  as  a  question 
of  bona  fides.    When,  however,  the  object 
is  to  oust  the  jurisdiction  of  the  justices 
on  the  ground  that  titie  comes  in  question, 
then  the  claim  must  be  of  such  a  nature 
as,  if  substantiated,  would  afford  a  defence 
to  an  action."  That  plainly  distinguishes 
between  an  assertion  of  a  mere  right  to 
do  what  has  been  done,  and  a  claim  of 
title.     No  such  claim  was  made  here, 
and  the  decision  of   the   justices  was 
wrong. 

LiND^ET,  J. — I  am  of  the  same  opinion. 
The  charge  before  the  justices  was  a 
charge  of  assault,  and  it  was  made  under 
24  &  25  Vict.  c.  100.  s.  42,  and  the  46th 
section  states  that  the  justices  are  not  to 
have  jurisdiction  when  any  question  as  to 
the  titie  to  any  lands  shall  arise.  Now 
the  justices  do  not  find  that  any  such 
question  was  involved  in  this  inquiry,  but 
what  they  find  is  that  the  respondents 
acted  under  a  bona  fide  belief  that  they 
had  a  right  to  do  what  they  did.  Clearly 
there  is  nothing  in  that  to  oust  the  juris- 
diction of  the  justices,  and  there  is  nothing 
like  a  finding  of  the  circumstances  stated 
in  the  46th  section  which  would  deprive 
the  justices  of  their  jurisdiction  to  hear 
and  determine  the  charge. 

Decision  reversed. 


Solicitors — Lovell,  Son  &  Pitfleld,  agents  for 
R.  N.  Howard,  Weymouth,  for  appellant ;  J.  R. 
MacArthnr,  agent  for  M.  G.  Weston,  Dorchester, 
for  respondents. 
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•M-        K      7  THE  QUEEN  V,  HUTCHINS. 

PuhUc  Health — Paving  Private  Street — 
Highway  repairable  by  the  Inhabitants  at 
large — Decision  of  Justices  as  to  Character 
of  Street  conclusive — Ees  Judicata — 38  8^ 
39  Vict,  c.  65  {Public  Health  Act,  1875), 
8,  150 — Dismissal  of  Complaint,  Evidence 
of— 11  ^12  Vict.  c.  43.  *.  14. 

A  decision  ofjustioeSyUnappealed  against^ 
on  a  summons  wnder  the  Public  Health 
Act  against  an  owner  of  premises  abuUing 
on  a  street,  for  payment  of  the  expenses  in- 
curred  by  the  board  in  paving,  ^c,  such 
street  is  final  and  conclusive  as  to  the  street 
being  or  not  being  a  highway  repairable  by 
the  inhabitants  at  large. 

Where  such  a  summons  had  been  dis- 
missed by  justices  in  1874,  and  no  certi- 
ficate of  dismissal  had  been  required  or 
given  under  section  14  p/  11  ^  12  Vict,  c. 
43 : — Held,  that  upon  afresh  summons  in 
1879,  the  former  adjudication  was  suffix 
dently  proved  by  the  entry  vn  the  justices* 
note  book,  and  when  so  proved  was  binding 
and  conclusive. 

This  was  a  case  stated  by  the  Court  of 
Quarter  Sessions  for  the  hundred  of 
SaJford,  on  the  hearing  of  an  appeal  bj 
one  Hutchins  against  an  order  made  upon 
him  by  justices  in  petty  sessions  whereby 
he  was  ordered  to  pay  to  the  urban  au- 
thority of  Bradford,  in  Lancashire,  a  sum 
of  442Z.,  being  his  share  or  proportion  of 
the  expenses  of  paving  and  levelling  a 
certain  street  called  Mill  Street  within 
the  district  of  the  aforesaid  urban  au- 
thority. 

Hutchins  was  the  owner  of  property 
abutting  on  Mill  Street,  and  in  the  year 
1873,  he  received  notice  from  the  local 
board  to  sewer  and  channel  such  part  of 
the  said  street  as  his  property  abutted  on, 
and  there  being  no  compliance  on  his  part 
with  such  notice,  the  local  board  did  the 
work  themselves  and  summoned  him  for 
payment  of  the  expenses  incurred  by 
them  in  so  doing.  On  the  hearing  of  the 
summons,  which  was  in  1874,  Elutchins 
contended  that  he  was  not  liable,  because 
Mill  Street  was  a  highway  repairable  by 
the  inhabitants  at  h^ge^  and  the  justices 


dismissed  the  summons,  thus  affirming 
his  contention.  Hutchins  did  not  require 
the  justices  to  make  an  order  of  dismissal, 
nor  to  g^ve  him  a  certificate  of  dismissal 
in  the  form  provided  by  11  d?  12  Vict, 
c.  43.  s.  14.  sched.  forms,  L.  <fe  M.  (1), 
but  the  book  kept  by  the  magistrates' 
clerk  contained  an  entry  of  the  names  of 
the  parties,  the  information  and  summons, 
the  nature  of  the  complaint  and  a  memo- 
randum that  the  summons  was  dismissed 
on  the  ground  that  Mill  Street  was  a 
highway. 

There  was  no  appeal  by  the  board 
against  such  dismissal,  but,  in  1877, 
having  determined  to  level  and  pave  the 
same  street,  the  board  ag^in  gave  notices 
to  Hutchins  and  the  other  owners  of 
property  in  the  street  to  do  the  work,  and 
on  their  default,  the  board  having  done 
it  themselves,  summoned  Hutchins  again 
for  payment  of  the  expenses.  This  sum- 
mons came  on  for  hearing  in  1879,  when 
the  magistrates  heard  evidence  as  to  the 
nature  of  the  street,  and  reversing  their 
former  decision  found  that  it  vras  not  a 
highway  repairable  by  the  inhabitants  at 
large,  and  ordered  Hutchins  to  pay  44&L 
as  above-mentioned.  Ag^nst  this  order 
Hutchins  appealed  to  the  Quarter  Ses- 
sions, and  among  his  grounds  of  appeal 
stated  that  Mill  Street  was  a  highway 
repairable  by  the  inhabitants  at  large. 

On  the  hearing  of  the  appeal  it  was 
contended  on  his  behalf  that  the  matter 
was  res  judicata^  and  on  proof  of  the  pre- 
vious adjudication  as  evidenced  by  the 
magistrates'  book  that  the  order  must  be 
quashed. 

It  was  objected  to  this  that  the  point 
of  res  judicata  was  not  raised  by  his 
grounds  of  appeal,  and  that  even  if  it 
were,  there  was  no  estoppel  created  by 
the  previous  decision  so  as  to  preclude 
the  board  from  coming  again  with  ad- 

(1)  11  &  12  Yictc.  43.8.  14.  "If  the  ndd 
justice  or  justices  shall  dismiss  such  information 
or  complaint,  it  shall  be  lawful  for  such  justice  or 
justices,  if  he  or  they  shall  think  fit,  being  required 
so  to  do,  to  make  an  order  of  dismisttl  of  the 
same  (L.),  and  shall  give  the  defendant  in  that 
behalf  a  certificate  thereof  (M.)  which  said  cer- 
tificate afterwards  upon  being  produced,  without 
further  proof,  shall  be  a  bar  to  any  subsequent 
information  or  complaint  for  the  same  matter 
spectiyely  agaixist  the  same  party." 
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ditional  evidence  to  establisli  what  tliej 
had  &iled  before  to  prove. 

The  Qaarter  Sessions  refused  to  allow 
anj  amendment  of  the  grounds  of  appeal. 
They  npheld  the  order  of  the  justices 
below,  and  dismissed  the  appeal,  subject 
to  the  following  questions  stated  for  the 
opinion  of  the  Court : — 

1.  Was  it  open  to  the  appellant  upon 
the  grounds  of  appeal  delivered  by  him 
against  the  order  made  in  1879,  to  con- 
t^d  that  the  matter  was  res  judicata  ? 

2.  If  not,  ought  the  Quarter  Sessions 
to  have  allowed  him  to  amend  his  grounds 
of  appeal  so  as  to  include  that  con- 
tention ? 

3.  Was  the  adjudication  made  upon 
the  summons  against  the  appellant  in 
1874  conclusive  of  the  question  arising 
upon  the  summons  against  him  in  1879  ? 

floptoood,  in  support  of  the  order  of 
Sessions. — The  grounds  of  appeal  ought 
to  have  given  specific  notice  that  the 
appellant  relied  on  an  estoppel.  But  even 
if  the  previous  decision  could  be  urged  in 
support  of  the  contention  that  this  street 
was  a  highway  repairable  by  the  inhabit- 
ants  at  large,  the  appellant  was  not  in  a 
position  to  make  use  of  it  as  a  conclusive 
decision.  To  enable  him  to  do  this  he 
ought  to  have  obtained  a  certificate  of 
dismissal  under  Jervis*s  Act,  and  there 
can  be  no  estoppel  until  such  certificate 
has  been  granted.  But  the  gpranting  a 
certificate  is  in  the  discretion  of  the  ma- 
gistrates, which  shews  that  the  first 
hearing  was  not  necessarily  a  final  de- 
cision. It  was  in  the  nature  of  a  non- 
suit, and  it  would  be  very  hard  to  decide 
an  important  question  involving  public 
rights  upon  a  possibly  hurried  hearing 
with  insufficient  evidence. 

[FiBLDy  J. — There  was  an  opportunity 
for  an  appeal  if  the  board  thought  the 
decision  hi&sty,  or  if  they  had  additional 
evidence.] 

The  Court  will  not  reject  the  fiMst  that 
after  hearing  further  evidence  the  jus- 
tices have  reversed  their  previous  finding. 

ilmfrro^e,  contra^  was  not  called  on  to 
argue. 

.L08H,  J. — ^I  am  of  opinion  that  this 
rule  must  be  made  absolute.    It  stands 
upon  a  principle  of  the  highest  impor- 
VoL.  49.— M.O. 
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tance,  namely,  that  when  a  matter  afiect- 
ing  the  rights  of  property  has  been  de- 
cided by  a  competent  authority  the  de- 
cision should  be  conclusive  especially 
when  it  is  a  question  raised  again  between 
the  same  parties.  The  Act  of  Parliament 
provides  that  the  local  board  may  re- 
quire owners  and  occupiers  of  premises, 
fronting,  adjoining  or  abutting  upon  any 
street,  not  being  a  highway,  to  sewer, 
level,  pave,  flag  or  channel  the  same,  and 
upon  their  default  may  execute  the  works 
and  charge  them  with  the  expenses  ;  and 
in  the  year  1874,  the  present  appellant| 
Hutchins,  was  summoned  to  pay  his  con- 
tribution towards  the  expenses  incurred 
by  the  local  authority  for  sewering  and 
channelling  this  street,  and  it  was  alleged 
that  it  was  a  street  which  had  not  then 
become  a  highway  repairable  by  the 
inhabitants  at  large.  This  question  had 
to  be  decided  at  that  time  by  the  justices, 
for  if  the  street  were  a  highway  the  in- 
habitants must  repair,  and  the  expense 
could  not  be  thrown  on  the  individual 
owners. 

The  summons  was  duly  heard  and  the 
justices  decided  that  the  present  ap- 
pellant was  not  liable  because  the  street 
was  a  highway.  That  was  a  conclusive 
acquittal  of  him  as  regards  the  claim 
then  made  until  or  unless  reversed.  The 
Board  might  have  appealed  if,  as  has  been 
suggested  now  in  argument,  the  decision 
was  a  hasty  one,  and  have  had  it  reviewed 
by  the  Quarter  Sessions.  They  did  not 
appeal,  but  acquiesced  till'  1879,  when 
having  done  some  further  work  to  the 
street,  notwithstanding  that  much  of  the 
property  might  have  changed  hands 
meanwhile,  and  much  money  might  have 
been  spent  on  the  faith  of  there  being  no 
liability  on  the  owners  to  repair,  the 
board  took  out  another  summons  for 
payment  of  a  sum  of  442{.  against  the 
same  person,  and  this  came  on  to  be  tried. 

Now  I  am  of  opinion  that  the  first  de- 
cision was  binding  on  the  local  board.  It 
is  true  that  the  appellant  had  not  ob- 
tained a  written  certificate  of  dismissal, 
but  that  is  not  of  the  essence.  I  take 
the  vmtten  certificate  to  be  an  artificial 
but  convenient  mode  of  proving  the 
dismissal  provided  by  the  Act,  but  not 
necessary  to  the  validity  of  the  decision 
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pi'onotLiiced.  J  slionld  compare  it  to  the 
convenient  mode  of  proving  a  previous 
conviction  by  a  certincate  signed  by  the 
clerk  of  assize.  Here  the  note-book  of 
the  magistrates  was  produced  shewing 
the  summons,  the  names  of  the  parties,  the 
nature  of  the  complaint,  the  hearing,  and 
the  decision  that  the  summons  was  dis- 
missed on  the  ground  that  the  street  in 
question  was  a  highway. 

The  entry  does  not  say  in  words  "  a 
highway  repairable  by  the  inhabitants  at 
large,*'  but  that  is  obviously  and  neces- 
sarily the  meaning. 

I  think,  therefore,  that  the  adjudica- 
tion in  1874  was  sufficiently  proved  at 
the  hearing  in  1879. 

The  justices,  however,  found  upon 
other  evidence  in  1879,  just  the  contrary 
to  their  finding  in  1874,  and  an  appeal 
being  had  tothe  Quarter  Sessions,  the  later 
finding  was  affirmed,  subject  to  the  points 
raised  in  this  case. 

Now,  as  to  these,  it  is  said,  first,  that 
the  objection  to  the  finding  now  relied  on 
is  not  included  in  the  grounds  of  appeal. 
The  ground  stated  is—"  That  the 
street  is  a  highway  repairable  by  the  in- 
habitants at  large."  It  is  true  this  does 
not  in  terms  say  that  the  question  has 
been  adjudicated  upon  before,  but  I 
think  it  sufficiently  gives  notice  of  the 
point  to  be  relied  od.  That  being  so,  the 
previous  adjudication  was  admissible  in 
evidence  to  support  that  point,  and  being 
80  admissible  and  being  an  adjudication 
of  a  competent  authority  as  to  the  cha- 
racter of  the  street  and  made  between 
the  same  parties,  it  was,  I  think,  conclu- 
sive  and  binding — The  Queen  y,  Haughton 
(2).  I  am,  therefore,  of  opinion  that 
there  was  no  need  to  amend  the  grounds 
of  appeal;  the  justices  ought  to  have 
received  the  evidence  .tendered;  when 
received  it  was  binding  as  a  decision  of  a 
Court  of  competent  jurisdiction  under 
the  circumstances  I  have  stated,  and  the 
justices  were  therefore  not  at  liberty  to 
find  as  th^  did  in  contradiction  of  it. 

Field,  J. — I  am  of  the  same  opinion. 
The  Court  of  Quarter  Sessions  have  stated 
a  case  raising  thi'ee  questions  for  our 
determination.      First,  whether    it  was 

(2)  1  £.  &  B.  501 ;  22  Law  J.  Kep.  M.C.  89. 


open  to  the  appellant  on  the  ground  of 
appeal  delivered  by  him  to  contend  that 
the   matter    was  res  judicaJba,     I    quite 
agree  with  my  brother  Lush  that  it  was 
so  open.     I  do  not  think  that  grounds  of 
appeal  should  be  construed  as  if  they  were 
pleadings  with  excessive  strictness.     It 
is  enough  if  the  point  is  &irly  within  the 
language  used,  but  if  it  were  thought  not 
to  be,  I  should  not  have  the  slightest 
doubt  as  to  amending  the  g^unds  of  ap- 
peal so  as  to  include  it,  and  that  is  the 
second  question  asked  us.    Here  the  par- 
ticular point  had  been  raised  before  the 
i'ustices  in  petty  sessions  and  so  was  well 
mown  to  all  parties  at  Quarter  Sessions. 
The  last  question  is  whether  the  ad- 
judication made  in  1874  is  conclusive. 
This  is  not  a  mere  question  of  estoppel 
against  which,  as  such.  Courts  very  pro- 
perly lean.     But  this  is  an  adjudication 
of  a  Court  of  justice,  of  a  Court  en- 
trusted with  very  large  powers  for  deci- 
ding these  and  similar  matters  of  great 
importance.     It  is  a  good  general  rule 
upon  which  I  always  act,  that  if  a  com- 
petent Court  within  its  jurisdiction  has 
decided  a  question,  its  decision  should  be 
held  to  be  right  until  the  contrary  is 
proved.    YIThat  is  there  to  shew  that  the 
adjudication  in  1874  was  not  fair  ?     The 
question  then  was  whether  this  property 
was  on  a  highway,  and  we  know  that  it 
is  a  very  valuable  incident  of  property  to 
abut  on  a  highway,  and  the  point  was  in- 
vestigated, and  I  do  not  doubt  carefully 
considered  and  was  decided.     There  was 
no  appeal  from  that  decision,  it  remained 
in  force  unreversed  in   1879.      But  Mr. 
Hopwood  says  the    adjudication  is  not 
conclusive  because  a  certificate  was  not 
drawn  up  to  be  put  in    evidence.    That 
objection  has  been  fully  answered  by  my 
brother  Lush,  and  I  will  not  repeat  his 
words.     Nothing  then  occurs  from  1874 
until  in  1879  the  Board  seek  to  re-open 
the  same  question.  I  am  clearly  of  opinion 
that  they  cannot. 

Order  of  sessions  qwxshed. 

Solicitors— Gregory  &  Co.,  agents  for  A.  &  G.  W. 
Fox,  Manchester,  for  the  prosecution ;  Norris, 
Aliens  &  Co.,  agents  for  Diggles  &  Ogden,  Man« 
Chester,  for  defendant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.     1  THB   QUEEN  V.   THE    JUSTICES   OF 

May  13.  j  esssx. 

Bastardy — Ajppeal — Absence  of  AppeU 
lard  —  Order  quashed  twt  vpon  Merits — 
Second  Order — Jurisdiction  of  Justices, 

Upon  an  appeal  coming  on  for  hearing 
to  the  sessions  against  an  order  adjudicate 
ing  the  appeUami  to  he  the  putative  father 
of  a  bastard  child^  it  appeared  that  the  re^ 
spondeniy  the  mother  of  the  child,  and  the 
witnesses  on  her  behalf  were  not  in  attends 
anee,  owing  to  some  mistake.  TJte  Court 
reused  to  adjourn  the  appeal,  and  quashed 
the  order : — Held,  that  as  the  order  had 
been  quashed  in  the  absence  of  aU  evidence, 
there  had  been  no  decision  by  the  sessions 
on  the  merits  so  as  to  be  final,  and  that  a 
fresh  order  could  be  applied  for  to  the 
justices  at  petty  sessions  by  the  respondent 
against  the  appellant. 

The  Qaeen  v.  Glynne  (41  Law  J.  Bep. 
ILC.  58)  distinguished. 

ThiB  was  a  rale  caUing  upon  certain 
JQEtioes  for  the  county  of  Essex,  to  shew 
oanae  why  a  writ  of  prohibition  should 
not  issue  to  prevent  them  from  entertain- 
ing a  bastardy  summons  for  want  of  juris- 
diction under  the  circumstances  herein, 
after  stated. 

It  appeared  from  the  affidavits  that  on 
the  19th  of  October,  1879,  an  order  had 
been  made  by  the  justices  in  question,  on 
the  application  of  Ellen  Phillips,  adjudg- 
ing one  James  Frost  to  be  the  father  of 
her  bastard  child,  and  ordering  him  to 
pay  the  mother  a  certain  sum  weekly  for 
the  maintenance  and  education  of  the 
child.  From  this  order  there  was  an  ap- 
poO.  which  came  on  for  hearing  in  dne 
course  at  the  Epiphany  Quarter  Sessions 
holden  at  Ghelznsford  on  the  6th  of  Janu- 
ary, 1880.  The  respondent  and  her  wit- 
nesses through  some  inadvertence  not 
being  in  attendance  at  the  sessions 
when  the  appeal  was  called  on,  an  appli- 
cation  was  made  on  her  behalf  to  have 
the  ApP^  adjourned  till  the  following 
day.  The  application,  however,  was  re- 
fused by  the  magistrates,  who  thereupon 
allowed  the  appeal  and  quashed  the  onlar 
with  costs. 

On  ibe  Qih  of  Kaich^  1880,  the  said 


Ellen  Phillips  applied  for  and  obtained  a 
fresh  summons  under  35  &  36  Yict.  c.  65. 
s.  3,  whereupon  a  rule  nisi  for  a  writ  of 
prohibition  was  obtained. 

It  further  appeared  from  the  affidavits 
that  no  part  of  the  costs  of  the  appeal  to 
the  sessions,  which  had  been  taxed  at 
191. 198.,  had  been  paid  by  the  respondent 
as  directed  by  the  Court. 

W.  W.  Wood  shewed  cause  against  the 
rule. — It  cannot  be  disputed  that  where 
an  application  for  a  bastardv  order  has 
been  msmissed  by  justices  sittmg  at  petty 
sessions,  the  mother  can  renew  her  appli- 
cation.  It  must  also  be  admitted  that 
where  an  order  has  been  made  on  the 
putative  father  and  appealed  against,  the 
decision  of  the  sessions  is  final,  and  bars 
further  proceedings  in  cases  where  there 
has  been  a  hearing  on  the  merits — The 
Queen  v.  Olynne  (1).  [He  also  cited  on 
this  point  The  King  v.  Jenhin  (2),  Prid' 
geon*s  Case  (3),  The  Kir^  v.  Tenant  (4), 
The  Queen  v.  Harrington  (5),  The  Queen 
V.  Maohen  (6),  The  Queen  v.  Bridgman 

Here  there  was  no  appearance  on  the 
part  of  the  mother,  and  no  witnesses  to 
give  evidence,  consequently  there  was  no 
decision  on  the  merits.  The  decision  of 
the  sessions  is  only  conclusive  when  they 
"  hear  the  evidence." — See  Pritchard^s 
Quarter  Sessions,  citing  The  Queen  v. 
Olynne  (1).  If  the  quesfion  had  been  en- 
tered upon  at  all  perhaps  that  might  have 
been  a  decision  on  the  merits ;  but  here  no 
evidence  whatever  was  ofEered.  A  pro- 
ceeding like  this  comes  within  the  prin- 
ciple of  an  order  quashed  for  want  of 
form.  See  8  <fe  9  Yict.  c.  10.  s.  2.  It  is 
analogous  to  a  nonsuit. 

[Lush,  J.— -A  Gourt  of  Appeal  cannot 
nonsuit ;  the  only  question  here  is,  what 
is  the  legal  effect  of  an  order  quashed  for 
want  of  evidence  to  support  it  ?] 

Appeals  to  sessions  are  in  the  nature 


16. 


(1)  41  Law  J.  Bep.  M.C.  68 ;  Law  Bep.  7  Q.B. 
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of  a  fresh  hearing  ;  the  respondent  has  to 
begin  and  tender  her  evidence.  See  8  A 
9  Vict.  c.  10.  B.  6.  When  this  has  been 
done,  there  has  been  a  "hearing"  and 
the  merits  cannot  be  gone  into  again.  If 
a  proceeding  like  the  present  were  held 
to  be  conclosive  against  all  parties,  not 
only  the  mother  would  sufier,  bat  the 
parish  authorities  who  are  empowered  in 
certain  cases  to  get  a  bastardy  order 
against  a  putative  father.  See  35  &  36 
Vict.  c.  65.  s.  8.  Ex  parte  Harrison  (8) 
is  a  direct  authority  in  favour  of  the  fresh 
order  being  granted  when  an  appeal  is 
dismissed  "not  upon  the  merits."  See 
the  note  to  that  case  in  The  Queen  v. 
Olynne  (1). 

0,  E.  Jo!»e%  supported  the  rule.r^The 
decision  of  the  sessions  is  final  —  The 
Q;uAe(n  V.  Qlynne  (1).  Ex  parte  Harrison 
(8)  was  a  case  where  an  appeal  was  dis- 
missed for  some  "  technical  informality/' 
as  appears  from  the  report  of  Be  Qlywne 
(1).  The  justices  had  power  to  adjourn 
the  appeal,  but  they  declined  to  do  so. 
If  it  is  held  that  the  proceedings  at  ses* 
sions  do  not  operate  as  an  estoppel,  very 
great  hardship  will  be  inflicted  on  an  ap- 
pellant, particularly  when,  as  in  this  case, 
an  appeal  is  rendered  abortive  through 
the  act  of  the  respondent,  and  the  costs 
of  the  appeal  have  not  been  paid.  Where 
a  fresh  order  is  made,  and  a  fresh  appeal 
becomes  necessary  to  the  sessions,  pre- 
cisely the  same  state  of  things  may  occur 
again,  and  the  appellant  may  be  thus 
subjected  to  unreasonable  annoyance  and 
expense. 

Lush,  J. — The  question  raised  here  is 
one  of  very  considerable  nicety,  and  I 
have  hesitated  a  great  deal  before  coming 
to  the  conclusion  that  this  rule  ought  to 
be  discharged.  It  is  well  established 
that  if  a  woman  fails  in  her  application 
for  a  bastardy  order  before  the  justices 
at  petty  sessions,  she  may,  if  she  so 
chooses,  apply  again,  because  no  appeal 
is  g^ven  by  the  statute,  and  the  decision 
of  the  justioes  at  petty  sessions  is  not 
final.  But  when  an  or^sr  has  been  made 
on  a  putative  father,  the  statute  gives 
him  a  right  of  appeal.    On  the  appeal 

(8)  19  Law  Times,  lU  j  16  Jwriat,  7«9. 


he  can  question  the  validity  of  the  order, 
which  can  only  be  made  on  the  evidence 
of  the  mother,  corroborated    by  other 
evidence.     The  appeal  given  to  the  ses- 
sions is  in  the  nature  of  a  rehearing,  and 
the  statute  contemplated  that  justices  at 
sessions  should  eo  into  the  merits,  and 
that  their  decision  should  be  final  be- 
tween the  parties.     The  8^9  Vict.  o. 
10.  s.  6,  expressly  provides  that  upon 
trial  of  the  appeal,  the  justioes  '*  shall 
hear  the  evidence  of  the  mother,  and 
such  other  evidence  as  she  may  produce, 
and  any  evidence  tendered  on  behalf  of 
the  appellant,  and  proceed  to  hear  and 
determine  the  said  appeal  in  other  re- 
spects according  to  law ;  but  shall  not 
confirm  the  order  so  appealed  against^ 
unless  the  evidence  of  the  said  mother 
shall  have  been  corroborated  in  some 
particular  by  other  testimony."     When 
these  preliminaries  have  been  observed, 
there  can  be  no  question  that  the  deci- 
sion on  the  appeal  is  final.     The  Qaeefii  y. 
Olynne  (1)  sets  forth  distinctly  the  prin- 
ciples applicable  to  a  case  of  this  de- 
scription.   There  the  Court  of  Quarter 
Sessions  arrived  at  a  decision  on   the 
merits.    No  case  has  been  decided  which 
speaks  of  the  justices'  decision  at  quar- 
ter sessions  being  final  where  not  on  the 
merits.     An  order  quashed  for  any  for- 
mal defect  is  not  conclusive.     See  8  ft  9 
Vict.  0. 10.  B.  2.     What  is  the  meaning 
of  the  words  '*  on  the  merits  ?  "    They 
must  mean  on  the  evidence  produced 
before  the  justices.    Here  the  order  was 
quashed  because  no  evidence  was  forth- 
coming.   If  the  woman  had  purposely 
absented  herself,  I  would  refuse,  if  pos- 
sible, to  give  her  any  relief ;  but  it  ap- 
pears she  was  not  in  attendance  at  the 
proper  place  and  time  by  a  mere  accident, 
and  that  the  Court  had  refused  to  adjourn 
the  appeal,  and  had  quashed  the  order,  in 
the  absence  of  all  evidence.    In  my  judg- 
ment it  is  necessary  that  the  judgment 
of  sessions,  in  order  to  create  an  estop- 
pel, should  be  made  on  some  evidenoe. 
I  feel,  therefore,  that  we  are  bound  to 
come  to  the  conclusion  that  the  decision 
of  the  sessions  in  this  matter  oueht  not, 
under  the  circumstances,  to  be  held  an 
estoppel  by  the  justices  at  ^etty  sessiona. 
We  dp  not   desire  to  intimate    anjr 
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opinion  as  to  the  action  the  justices  should 
take  on  the  determination  of  the  sum- 
mons.  They  may  fairly  take  into  their 
consideration  all  the  facts  of  the  case, 
one  of  which  is  that  the  costs  of  the 
abortiTe  appeal,  ordered  to  be  paid  by 
the  respondent,  have  not  been  paid.  We 
giye  no  direction  to  the  justices  which 
can  in  any  way  limit  their  discretion. 
All  we  hold  is  that  they  are  not  justified 
in  refusing  to  go  into  the  matter  afresh, 
for  the  reason  that  the  decision  of  the 
sessions  was  not  on  the  merits.  This 
role  will  therefore  be  discharged. 

MiHiSTT,  J. — ^I  am  of  the  same  opi- 
nion, and  entirely  agree  with  everything 
which  has  fallen  from  my  brother  Lush. 

Bule  discharged, 

Solieiton — IL  Doyle  &  Sons,  agents  for  H.  Jonei, 
Colehester,  for  ftpplicanto;  Digby  &  Jones, 
agents  for  Digby  &  Eyans,  Maldon,  for  de- 
fendants. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880    f'^^^^  (appellcmt)  v.  the  guab- 

j^       ^  <  DUNS  OF    THB    BODMIN    T7NI0N 

^    '  t      (respondents). 

Poor  Bate — Liahtlity  to  he  Bated — Mar- 
het — Occupier  of  8tdU, 

The  appeUaait  rented  two  stalls  in  Bodmin 
mairket  year  hy  year  at  a  rent  payable 
weekly.  The  stalls  in  question  had  been 
put  up  to  auction  amd  were  bought  by  the 
appMamt  and  used  by  him  on  market'days. 
The  stMs  thus  rented  were  capahle  of 
being  refnoved^  and  there  was  no  a^eement 
that  they  should  always  stand  on  the  same 
identieal  spot^  though  the  a/ppeUant  had  a 
right  to  retain  the  same  relative  position  in 
the  row: — ^Held,  that  there  wcu  no  such 
occupation  of  the  stoM  as  rendered  the  ap- 
pellant liable  to  be  rated  under  48  Eli»,  c, 
2,  he  hamng  acquired  only  the  right  to  a 
given  stall  in  a  given  row^  and  not  the 
right  to  plaee  one  on  any  definite  portion  of 
ground. 

At  the  Easter  Quarter  Sessions  held  in 
and  for  the  county  of  Cornwall,  1879,  the 
appellant  appealed  afainat  a  oertup  mte 


for  the  relief  of  the  poor  made  by  the 
respondents. 

On  the  said  appeal  coming  on  to  be 
heard,  the  only  question  between  the 
paries  being  one  of  law,  it  was  ordered 
that  the  appeal  should  be  respited,  and- 
the  following  case  stated  for  the  opinion 
of  the  Court  under  12  &  13  Vict.  o.  45. 
s.  11 : — 

1.  The  appellant,  James  Spear,  is  a 
butcher,  carrying  on  his  business  at  Bod- 
min, in  the  county  of  Cornwall. 

2.  The  respondents  are  the  guardians 
of  the  poor  for  the  Poor  Law  Union  of 
Bodmin.  The  Bodmin  Market  House 
hereinafter  mentioned  is  situate  within  the 
respondents*  Poor  Law  Union. 

3.  The  rate  for  the  relief  of  the  poor, 
in  respect  of  which  this  appeal  is  brought, 
was  made  by  the  respondents  and  duly 
allowed  in  February,  1879.  The  appel- 
lant was  rated  in  respect  of  two  stalls 
situated  in  the  Bodmin  market. 

4.  By  an  Act  of  Parliament  passed  in 
the  55th  year  of  the  reign  of  his  late 
Majesty  King  George  3,  being  55  Geo.  3. 
c.  85,  the  mayor,  aldermen  and  burgesses 
of  the  borough  of  Bodmin  were  autho- 
rised and  empowered  to  erect  a  market- 
house  within  the  said  borough. 

5.  The  mayor,  aldermen  and  burgesses 
of  Bodmin,  shortly  after  the  passing  of 
the  said  Act,  in  pursuance  of  the  powers 
which  such  Act  conferred  upon  them, 
duly  erected  a  market-house  in  the 
borough.  Such  market-house  consists  of 
a  large  open  space,  room  or  hall,  which 
for  oonyenience  is  hereinafter  called  the 
market-house,  and  is  of  a  rectangular 
shape  open  to  the  roof,  which  is  of  wood 
and  slate  and  lighted  by  glass  ¥rindows 
in  the  roof,  the  roof  being  supported  by 
pillars.  This  room,  or  hall  or  market- 
house,  is  enclosed  by  four  walls,  with  three 
large  iron  gates  in  the  southern  wall  and 
three  smaller  ones  in  the  northern  wall. 
Its  floor  is  of  stone  from  the  southern 
wall  to  within  thirty  feet  of  the  northern 
wall,  where  it  is  then  made  of  wood  the 
whole  width  of  the  house  right  up  to  the 
northern  wall;  at  the  junction  of  the 
stone  and  wooden  floors  a  stone  staircase 
about  ten  or  twelve  feet  wide  and  a  flight 
of  twelve  or  fifteen  steps  leads  to  an  open 
space  beneath  the  rooui  baU  or  market- 
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house.  This  open  space  below  is  co- 
extensive with  the  wooden  portion  of  the 
flooring  in  the  market-house,  and  is  about 
fifty  feet  broad,  thirty  feet  long,  and  about 
fifteen  feet  high,  and  is  used  for  a  fire- 
engine  house.  It  also  contains  a  urinal, 
<&c.  The  whole  of  such  space  underneath 
the  floor  is  within  the  walls  of  the  market- 
house.  The  market- house  itself  now 
contains  no  fixed  articles  of  any  descrip- 
tion except  the  pillars  above-mentioned. 
The  floor  (when  the  stalls  hereinafter 
mentioned  and  a  balustrade  placed  around 
the  wall  of  the  stone  staircase  are  taken 
away)  is  clear  and  almost  level. 

6.  The  market-house  does  contain, 
however,  a  number  of  stands  or  stalls,  the 
larger  proportion  of  which  were  originally 
intended  for  the  use  of  butchers,  but  some 
of  them  are  now  used  by  other  tradesmen 
who  also  use  other  stalls  or  standings 
specially  set  apart  for  them.  The  but- 
chers' stalls,  which  consist  of  wooden 
frames  with  iron  stays  and  hooks  for  sus- 
pending meat,  wereoriginallv  fixed  to  the 
granite  flooring  by  means  of  iron  cramps 
run  in  with  lead,  but  on  or  about  the  14th 
day  of  June,  1872,  these  cramps  were  cut 
off  for  the  purpose  of  removing  the  stalls 
on  account  of  some  public  entertainment, 
and  they  have  not  since  been  restored. 
The  stalls  stand  on  the  floor  and  occupy 
the  same  relative  position  in  the  house 
now  as  they  did  before  they  were  severed. 
Some  of  the  stalls  are  let  by  the  year 
subject    to  certain   conditions   (1),  but 

(1)  The  following  were  the  material  conditions 
of  auction  sale  for  letting  the  butchers'  stalls  re- 
ferred to  in  the  case : — 

"  1.  The  batchers'  stalls  to  be  let  by  auction 
as  heretofore  by  the  council,  from  the  24th  of 
August,  1878,  to  the  2dni  of  August,  1879. 

"  2.  Every  occupant  of  a  stall  at  a  rental  of 
not  less  than  8/.  a  year  to  have  the  preference  of 
his  stall  at  the  same  rental,  he  taking  the  next 
adjoining  stall  at  the  same  rental  of  not  less  than 

"  3.  The  council  will  not  receive  a  greater  or 
less  rent  than  2s.  7d,  per  week  from  an  occasional 
occupier  of  a  butcher's  stall  or  standing,  nor  a 
greater  yearly  rent  than  6/.  nor  less  than  5/.  1 8, 
for  each  butcher's  standing,  except  the  weekly 
sum  of  fourpence,  for  lighting  and  cleaning  the 
market-house  and  weighing  at  the  town  scales. 

"4.  No  butcher  to  use  any  other  stalls  than 
those  allotted  to  him  by  the  collector  of  rents. 

"6.  The  town  council  reserve  to  themselves 
fir^e  libertgr  to  use  the  said  market-boiue  ai^ 


others  are  set  apart  for  casual  oooupiers. 
Any  stranger  may  apply  for  and  the  mayor 
may  grant  to  him  the  use  of  any  of  the 
stalls  so  set  apart  for  casual  occupiers  for 
the  market-day  of  any  particular  week, 
but  the  right  of  a  casual  occupier  to  a 
stall  so  taken  by  him  only  extends  to  one 
Wednesday  and  one  Saturday,  a  distino- 
tion  (among  others)  which  exists  between 
a  yearly  and  a  casual  or  weekly  occupier 
being  that,  whereas  the  former  always 
occupies  a  stall  standing  in  the  same  place 
relatively  to  the  other  stalls  in  the  mar- 
ket-house on  each  succeeding  market-day 
during  the  year  for  which  it  is  let  to  him, 
the  latter  cannot  insist  on  doing  so  as  he 
hires  the  stall  for  use  on  the  market-days 
of  one  week  only.  The  mayor  for  the 
time  being,  by  virtue  of  one  of  the  borough 
charters,  is  clerk  of  the  market  (not  of  the 
market-house),  and  on  his  accession  to  the 
mayoralty  is  sworn  faithftillyto  discharge 
the  duties  of  his  office ;  and  since  the  pass- 
ing of  the  Act  referred  to  in  paragraph  4 
of  this  case,  he  has,  with  the  sanction  of 
the  town  council,  carried  out  the  duties 
and  exercised  the  rights  respectively  im- 
posed upon  and  reserved  to  them  by  virtue 
of  that  Act  with  respect  to  the  market- 
house.  The  rents  payable  by  the  several 
occupiers  of  the  stalls  taken  by  the  year, 
as  well  as  the  tolls  paid  by  the  casual  stall 
holders,  are  collected  every  Saturday  by 
a  person  who  is  appointed  and  paid  by 
the  council  for  this  and  for  other  services, 
and  who  is  locally  known  as  the  mayor's 
servant. 

7.  On  market-days  the  stalls  stand  in 
rows  in  the  market-house.  All  the  but- 
chers' stalls  are  of  the  same  construction 
and  pattern,  and  nearly  of  the  same  size, 
and  when  on  any  particular  occasion  they 
have  become  intermixed,  the  specific  stall 
theretofore  occupied  by  any  one  butcher 
has  not  of  necessity  been  restored  to  him, 
but  his  right  to  the  stall  has  been  deemed 
to  be  satisfied  by  his  retaining  the  same 
relative  position  in  a  certain  row  of  stalls 
which  he  theretofore  occupied,  the  mayor, 
as  the  representative  of  the  council,  de- 
termining all  questions  that  arise  be* 
tween  the  stall  holders   themselves  or 

butchers'  stalls  other  than  on  market  days,  in 
such  manner  and  for  such  purposes  as  the  mayor 
for  tbe  time  beii^  shall  (hink  At." 


THE  DUTIES  OF  MAGISTRATES. 


Vol.  49.] 

Spewr  Y.  Bodmin  Union,  Q^, 

between  any  individQal  stall  holder  and 
tiie  town  council.    The  appellant  and  the 
other  stall  holders  in  tiie  same  trade 
renting  stalls  for  a  fixed  period  of  a  year 
hare,  however,  a  right  to  retain  the  same 
relatiye  positions  or  order  of  standing,  and 
the  rentals  of  the  stalls  vary  according  to 
these  relative  positions,  so  that,  for  in- 
stancei  a  butcher  who  rents  the  first  stall 
in  a  row  pays  more  than  the  one  who 
rents  the  last  stall  in  the  same  row,  and 
IB  entitled  to  be  placed  accordingly.     It 
frequently  happens  that  the  market-house 
is  lequired  for  purposes  other  than  the 
maiket  purposes,  such  as  bazaars,  con- 
certs and  other  public  entertainments, 
and  on  such  occasions  the  stalls  can,  if 
necessary,    be    removed    and    the    floor 
cleared,  though  should  the  stalls  be  re- 
quired they  are  used  on  such  occasions. 
in  instances  where  the  stalls  are  removed 
for  any  such  purposes  as  these,  they  are 
by  the  next  market-day  placed  back  on 
the  same  part  of  the  market-house  as 
they  usually  occupy,  but  since  they  were 
severed  from  the  floor   they  have  not 
always,  after  removal  for  the  purpose  of 
pubhc  entertainments,  been  restored  to 
exactly  the  same  position  (to  within  a  few 
inches)  from  which  they  were  removed. 
The  use  of  the  market-house  on  occasions 
such  as  these  (on  days  other  than  Satur- 
days only)  has  hitherto  been  granted  or 
leiused  by  the  mayor,  as  the  representa- 
tive of  the  town  council,  without  any 
reference  whatever  to  the  stall  holders. 
Subject  to  the  rights  of  the  stall  holders, 
complete  possession  of  the  market*house 
is  letamed  by  the  mayor  for  the  time 
being,  as  the  representative  of  the  council, 
the  so-called  mayor's  servant  keeping  the 
keys,  opening  the  market-house  at  7  a.m. 
on  days  on  which  it  is  in  use,  closing  it 
at  10  P.M.,  and  allowing  no  one  to  remain 
in  it  afie#.ihat  hour,  and  cleaning  it  and 
keeping  it  in  proper  order. 

8.  The  stalk  occupied  by  the  appellant 
were  butchers'  stalls,  and  were  let  to 
him  on  the  24th  of  August,  1878  (sub- 
ject to  the  conditions  contained  in  the 
appendix,  which  were  read  at  the  auc- 
tion or  public  letting  held  on  that  day) 
for  the  term  of  one  year,  from  the  24th 
of  August,  1878,  to  the  23rd  of  August^ 
1879.    The  market  days  are  on  Wednes- 
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days  and  Saturdays,  the  latter  being  the 
only  day  on  which  the  market-house  is 
regularly  used  by  the  stall  holders.  On 
occasions  when  any  butcher  has  failed 
to  attend  on  one  of  the  market  days,  the 
mayor,  as  representing  the  council,  has 
occasionally  assumed  the  right  to  let  his 
stall  to  another  person  for  that  day. 
The  stall  holders  are  precluded  by  the 
conditions  of  letting,  which  are  set  out 
in  the  appendix,  and  are  to  be  taken  bb 
forming  part  of  this  case,  from  under- 
letting their  stalls  ;  but  on  a  recent  occa- 
sion, when  a  stall  taken  by  the  year  has 
been  underlet,  the  mayor  caused  the 
goods  of  the  nnderlessee  to  be  removed 
from  and  refused  to  allow  him  to  occupy 
such  stall  (1). 

The  question  for  the  Court  was,  whe- 
ther, on  the  above  facts,  the  appellant  was 
liable  to  be  rated. 

put  Lewis^  for  the  appellant. — ^The  au- 
thorities are  all  in  one  direction,  and  go 
to  shew  that  the  appellant  is  not  rateable. 
He  cited  The  London  and  North  Western 
Uaikoay  Company  v.  Bvckmaster  (2), 
Ha/ndcock  v.  Austin  (8),  The  Queen  v. 
St.  Fa/ncTos  (4),  and  The  Queen  v.  Ifor- 
rison  (5). 

[He  was  then  stopped  by  the  Court.] 

Fetheram^  for  the  respondent. — ^Tne 
appellant  is  liable  to  be  rated  in  respect 
of  this  stall.  The  test  is,  whether  the 
ground  was  let  to  him  so  as  to  create  a 
demise.  Here  there  was  an  exclusive 
possession  of  the  stall,  and  the  lessee,  in 
case  of  a  reletting,  had  the  right  to  have 
the  stall  put  on  substantially  the  same 
piece  of  hmd. 

[He  cited  The  Queen  v.  Bt  MartMs  (6), 
in  which  the  lessee  of  a  private  box  of  a' 
theatre  was  held  to  be  rateable  for  the 
relief  of  the  poor.] 

Filt  Lewis. — The  Queen  v.  8t.  Ma/rtin*s 
(6)  turned  on  the  construction  of  a  local 
Act,  which  contained  the  words  "  possess 
or  enjoy."     In  HoUedge's  Oase  (7)  it  was 

(2)  44  Law  J.  Bep.  M.C.  180. 

(3)  14  Com.  B.  Kep.  N.S.  634 ;  32  Law  J. 
Bep.  C.P.  252. 

(4)  46  Law  J.  Rep.  M.C.  248 ;  Law  Bep.  2 
Q.B.  D.  581. 

(5)  22  Law  J.  Bep.  M.C.  14. 

(6)  3  Q.B.  Bep.  204 ;  11  Law  J.  Bep.  M.O.  112. 

(7)  2  Bobezt.  Bep.  238. 
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holden  that  a  man  was  not  liable  to  cbnrch 
rates  for  a  stall  in  a  market  town,  of  whicli 
he  was  lessee,  and  to  which  he  came  once 
a  week  to  sell  his  wares,  then  leaving 
the  town,  and  taking  such  goods  as  re- 
mained unsold  with  him.  The  Gonrt  said 
that  they  might  as  well  rate  any  other 
persons  who  came  to  the  market  to  sell 
their  wares. 

Lush,  J. — I  am  of  opinion  that  this 
appeal  mnst  be  allowed.  The  question 
is,  whether  this  stall  holder  is  an  oc- 
onpier,  so  as  to  render  him  liable  to 
be  rated.  In  other  words,  whether  he 
has  the  exclnsive  occupation  of  any  de- 
fined portion  of  property.  Now  the  facts 
of  the  case,  in  my  judgment,  altogether 
negative  such  an  occupation.  It  appears 
that  the  corporation  of  Bodmin  have 
under  the  x)ower8  of  their  local  Act  the 
right  to  let  the  stalls  contained  in  the 
market-place,  which  may  be  either  by 
way  of  demise  or  by  way  of  temporary 
use  only.  On  that  point  the  terms  of 
the  statute  throw  no  light.  What  they 
have  been  in  the  habit  of  doing  with 
these  butchers'  stalls,  of  which  the  ap- 
pellant rented  one,  is  to  have  them 
put  up  to  auction,  giving  a  certain  pre- 
ference to  the  old  occupiers.  The  stalls 
are  moveable,  and  on  market-days  stand 
in  rows  in  the  market-house.  The  stalls 
are  of  the  same  construction  and  pretty 
much  the  same  size,  and  when  on  any 
particular  occasion  they  have  become 
mtermixed,  the  identical  stall  occupied 
by  any  one  butcher  has  not  of  necessity 
been  restored  to  him,  but  his  right  to 
the  stall  has  been  deemed  to  be  satis- 
fied by  his  retaining  the  same  relative 
position  in  a  certain  row  of  stalls  there- 
tofore occupied  by  him.  The  appellant 
and  other  butchers  renting  stalls  for 
a  fixed  period  of  a  year  have,  however, 
the  right  to  retain  the  same  relative 
position  or  order  of  standing,  and  the 
rentals  of  the  stalls  vary  according  to 
their  relative  position,  e.g.,  a  butcher 
who  rents  the  first  stall  in  a  row  pays 
more  than  the  one  who  rents  the  last  stall  in 
the  same  row,  and  is  entitled  to  be  placed 
accordingly.  Sometimes  the  market  is 
used  between  the  n:iarket-days  for  various 
kinds  of  entertainments ;  on  these  occa- 


sions the  stalls  are  removed  or  remain 
according  to  circumstances.  If  they  are 
removed,  they  are,  before  the  next  mar- 
ket-day, placed  back  on  the  same  part  of 
the  market-house  as  they  usually  occupy, 
but  they  are  not  always  restored  to  ex- 
actly the  same  position.  If  stalls  are  not 
removed,  but  are  required  for  use,  as  at 
bazaars,  the  use  of  the  stalls  is  at  the 
disposal  of  the  town  council. 

The  above  are  the  substantial  fisusts  to 
be  found  in  the  7th  paragraph  of  the 
Special  Case,  from  which  it  appears  that 
the  right  purchased  by  the  appellant  is 
the  right  to  have  a  given  stall  in  a  row 
of  staUs,  but  not  to  have  his  stall  placed  in 
any  defined  portion  of  the  market.  There 
is  here  nothing  like  an  occupation  such 
as  is  required  by  the  statute.  The  Q^een 
V.  8t,  Martin's  (6)  does  not  at  all  &voar 
Mr.  Petheram's  contention.  There  it  was 
held  that  the  lessee  of  a  private  box  at  a 
theatre  was  liable  to  be  rated  for  the 
relief  of  the  poor  in  respect  of  it,  under 
the  terms  of  a  local  Act  which  contained 
much  larger  words.  Our  judgment  must 
be  for  the  appellant. 

FiBLD,  J. — I  am  of  the  same  opinion. 
The  only  question  is,  whether  the  facts 
disclose  an  occupation  such  as  is  required 
by  the  statute  of  Elisabeth,  and  I  think 
they  do  not.  No  right  is  given  to  any 
definite  portion  of  the  gpraund,  with  a 
right  to  exclude  anybody  else.  AU  that 
appears  is,  that  the  appellant  is  in  the 
habit  of  coming  on  market  days  to  the 
place  or  spot.  But  without  the  exclusive 
right  he  does  not  become  the  occupier. 
I  quite  agree  that  this  is  not  a  case  in 
which  the  appellant  is  liable  to  be  rated. 

Judgment  for  oppeUanL 


Sdiciton^Coode,  Kingdon  ft  Ootton,  agenta  for 
B.  P.  Edyvesn,  Bodmin,  for  appellant;  0.  £. 
Fhilbrick,  agent  for  P.  J.  Wallif,  Bodndn,  for 
respondenta. 
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[IN  THE  QUEEITS  BENCH  DIVISION.] 
1880       r  ^^^^^^^^     (^appellafU)     v, 

K&Tch  23    I  I>UCKWORTH    AND    ANOTHER 

'  L       (respotidents). 

Public  Health — Highway — Construction 
of  Local  Act — Projection  "  over  or  upon  " 
Pavement — Oriel  Window  not  Interfering 
with  Traffic. 

An  Act  ^^for  the  protection  of  the  health 
of  the  inhabitaiUs  of  Liverpool,  and  the 
better  regulation  of  buildings  in  Die  bo- 
rough^'*  etutcled  (among  other  prorisio^is 
dealing  entirely  with  footways)  that  "  no 
projection  of  any  kind  should  be  made  in 
front  of  any  building  over  or  upon  the 
pavement  J**  with  certain  exceptions  in 
favour  of  shop  fronts  and  doorways: — 
Held,  that  an  oriel  window^  which  pro^ 
jecied  over  the  pavement  of  a  street,  but-  did 
not  interfere  with  the  use  of  the  footpath, 
but  only  with  the  access  of  light  and  air  to 
the  streetf  was  not  unthin  the  above  prO" 
visions. 

Case  stated  under  20  &  21  Yict.  e.  43. 

Upon  the  information  of  the  appellant 
the  respondents  were  sammoned  for  that 
they,  being  architects  employed  in  the 
erection  of  a  certain  building,  to  wit,  an 
hotel  in  the  borough  of  Liverpool,  did 
not  within  three  months  last  past  truly 
observe  the  provisions  and  regulations 
contained  in  an  Act  of  Parliament  inti- 
tuled ''  An  Act  for  the  protection  of  the 
health  of  the  inhabitants  of  the  borough 
of  Liverpool,  and  the  bettor  regulation  of 
buildings  in  the  said  borough,  by  having 
built  an  oriel  window  in  the  said  hotel, 
which  projected  over  the  pavement  of  the 
street  contrary  to  the  saia  Act. 

On  the  hearing  of  the  information  it 
was  proved  that  the  respondents  were 
the  persons  employed  in  the  building 
referred  to  in  the  information. 

It  was  also  proved  that  the  projection 
complained  oi  was  an  oriel  window  of 
stone  work,  which  measured  from  the 
bottom  to  the  top  eleven  feet,  and  pro- 
jected over  the  footpath  two  feet  six 
mohes,  and  that  the  distance  between  the 
lowest  part  of  the  window  and  the  foot- 
path was  from  fourteen  to  fifteen  feet,  and 
that  Bucli  oriel  window  was  not  in  the 
nature  of  a  shop  front,  doorway,  cornice 
Vou  49.— M.C. 


or  pilaster ;  and  it  was  also  proved  that 
the  land  over  which  the  window  projected 
was,  to  the  extent  of  two  feet  six  inches, 
part  of  the  public  highway,  being  in  fact 
the  foot  pavement  of  the  street. 

It  was,  however,  proved  that  the  win- 
dow  was  not  any  nuisance  or  obstruction, 
except  only  so  &r  as  any  such  projection 
necessarily  interfered  with  the  access  of 
light  and  air  to  the  street,  and  with  the 
regularity  of  the  line  of  buildings  in  the 
street,  and  that  it  did  not  interfere  with 
the  present  use  of  the  footpath. 

The  magistrate  was  of  opinion  that  the 
67th  section  of  the  Building  Act  only 
prohibited  projections  which  were  either 
placed  upon  the  pavement  or  in  such 
manner  over  it  as  to  prevent  the  free 
passage  along  it,  and  that  it  did  not 
apply  to  projections  in  the  upper  part  of 
buildings ;  accordingly  he  dismissed  the 
information. 

The  question  of  law  arising  upon  the 
case  was,  whether  the  67th  section  of  5 
Vict  sess.  2.  c.  xliv.,  prohibits  projections 
which,  though  not  obstructing  or  resting 
upon  any  part  of  the  footpath,  project 
from  the  upper  part  of  buildings  over  the 
footpath  (1). 

B,  8.  Wright,  for  the  appellant.— The 
magistrate  was  wrong  in  dismissing  this 
information.  The  facts  shew  that  there 
was  a  nuisance  or  obstruction  by  the  in- 
terference with  the  access  of  light  and 
air  such  as  to  make  the  respondents 
liable. 

The  respondents  did  not  appear. 

Our.  adv.  vuU. 

The  judgment  (2)  of  the  Court  (8) 
was  delivered  by 

Lush,  J. — The  respondents  in  this  case 
were  summoned  for  neglecting  to  observe 
the  provisions  and  regulations  contained 
in  a  local  Act  (5  Vict.  sess.  2.  c.  xliv.), 
intituled  '*  An  Act  for  the  promotion  of 
the  health  of  the  inhabitants  of  the  borough 
of  Liverpool,  and  the  better  regulation  of 
buildings  in  the  said  borough."     The  act 

(1)  This  Rection  will  be  found  set  out  along 
with  others  in  the  judgment  of  Lush,  J. 

(2)  The  judgment  was  not  written. 

(3)  Cockbum,  C.J. ;  Lush,  J. ;  and  Miini^ty,  J. 
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complaiiied  of  was  the  building  of  an 
oriel  window  of  stone  work,  which  pro- 
jected over  the  pavement  of  the  street  to 
the  extent  of  some  two  feet  six  inches ;  bnt 
it  was  proved  that  the  window  was  not 
any  nuisance  or  obstruction  except  so  far 
as  any  such  projection  necessarily  inter- 
fered with  the  access  of  light  and  air  to 
the  street  and  with  the  regularity  of  the 
line  of  buildings  of  the  street.  Under 
these  circumstances  the  magistrate  dis- 
missed the  information,  being  of  opinion 
that  the  67th  section  of  the  Building  Act, 
to  the  terms  of  which  I  shall  presently 
call  attention,  only  prohibited  projections 
upon  or  over  the  pavement  such  as  would 
prevent  free  passage  along  it;  and  the 
question  reserved  to  us  is,  whether  the 
section  in  question  prohibited  a  projection 
from  the  upper  part  of  buildings  over  the 
footpath,  even  though  such  projection 
may  not  obstruct  or  rest  upon  any  part  of 
the  building. 

Now  the  Act  in  question,  though  inti- 
tuled a  sanitary  Act,  had,  amongst  other 
objects,  the  regulation  of  footways.  The 
67th  section,  upon  which  the  present  ques- 
tion turns,  is  one  among  a  number  of 
sections  having  reference  to  footways  and 
keeping  them  clear.  The  63rd  section 
enacts  that  "  no  water  shall  be  permitted 
to  flow  from  any  building  upon  the  foot- 
way of  any  street,  but  all  such  buildings 
shall  be  drained  by  pipes  or  tunnels  where 
practicable  below  the  surface  or  flagging 
of  the  footway,  and  where  impracticable 
on  account  of  the  level  of  the  street,  by 
channels  formed  in  the  pavement  or  flag- 
ging of  the  footway ;  nor  shall  any  water 
be  pumped  up  or  discharged  from  any 
building  upon  the  footway  of  any  street, 
but  the  same,  when  necessary  to  be  so 
pumped  up  and  discharged  in  conse- 
quence of  any  tempest  or  flood,  may 
be  conveyed  over  or  under  the  footway 
by  spouts  or  trunks  to  the  drain  or 
channel  of  the  street."  The  64th  sec- 
tion directs  how  that  is  to  be  carried 
out.  The  65th  section  prohibits  the  dis- 
charge of  smoke  or  steain  horn,  the  front 
of  buildings.  The  66th  section  enacts 
that  "the  cellar  entrances,  windows  or 
openings  of  all  buildings  to  the  front  of 
any  street,  and  the  coal  and  other  vaults 
^nder  the  footways  of  any  such  street, 


and  the  entrances  or  openings  thereto 
from  the  footway,"  are  to  be  secured  ac- 
cording to  the  directions  of  the  commis- 
sioners of  paving  or  surveyors  of  highways. 
Then  comes  the  67th  section,  which  is  in 
these  terms :  *'  And  be  it  enacted  that  no 
projection  of  any  kind  shall  be  made  in 
front  of  any  building  over  or  upon  the 
pavement  of  any  street,  except  for  shop 
fronts  or  for  doorways,  and  no  part  of 
such  shopfront  or  doorway  in  streets 
under  ten  yards  wide  (measuring  from 
house  to  house  at  right  angles,  with  the 
front  brick  or  stone  work  of  the  said 
buildings)  shall  project  more  than  six 
inches,  except  the  cornice,  which  may 
project  fifteen  inches ;  and  in  streets  more 
than  ten  yards  wide,  measuring  as  afore- 
said, no  shopfront  or  doorway  shall  pro- 
ject more  than  twelve  inches,  except  the 
cornice,  which  may  project  eighteen 
inches,  the  tops  of  such  projecting  cor- 
nices in  no  case  to  exceed  in  height  more 
than  three  feet  above  the  ceiling  of  such 
shop,  and  being  in  all  cases  covered  with 
lead,  copper,  zinc,  iron,  slate,  stone  or 
other  incombustible  material."  Then 
comes  the  following  proviso :  "  Provided 
always,  that  it  shall  be  lawful  for  any 
person,  with  the  consent  in  writing  of  the 
councO,  .  .  .  and  also  with  the  consent 
of  the  said  commissioners  for  the  better 
paving  and  sewerage  of  the  town  of 
Liverpool,  ...  to  build  with,  or  add 
to  .  .  .  any  building  fronting  any  street 
any  projecting  pilaster  which  shall  not 
project  more  than  six  inches,  or  in  streets 
more  than  ten  yards  wide,  measuring,  as 
aforesaid,  more  than  twehe  inches  from 
the  perpendicular  line  of  the  front  brick 
or  stone  work  of  the  building  where  it 
fronts  such  street ;  provided  also,  that  the 
erection  of  such  pilaster  shall  not  entitle 
the  owner  of  such  building  at  any  future 
period  to  bring  forward  or  advance  the 
front  wall  of  such  building  in  a  line  with 
the  front  of  such  pilaster ;  and  in  the  ab« 
sence  of  any  evidence  to  the  contrary  on 
the  part  of  the  owner,  the  presumption 
shall  be  that,  save  as  hereby  expressly 
allowed,  the  right  of  such  owner  was 
limited  to  the  line  of  such  frt>nt  wall 
without  such  pilaster  or  comioe." 

Now  it  was  contended  that  the  words 
"  over  or  upon  "  the  pavement  apply  to 
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any  projection  at  any  part  of  a  buildiog. 
Ify  theidfore,  the  contention  be  sound,  any 
owner  of  premiBes  would  be  preyented 
from  having  any  verandah  or  other  place 
erected  for  the  most  innocent  purpose, 
such  as  for  flowers,  which  extended  any 
distance  over  the  vertical  line,  and  could 
not  even  put  a  lamp  in  front  of  his  house. 
Such  an  absurd  result  the  Legislature 
could  never  for  one  moment  have  intended. 
The  object  of  the  67th  section  was,  as  it 
seems  to  me,  to  keep  the  pavements  clear 
for  passenger  traffic,  and  to  prohibit  any- 
thing which  was  likely  to  cause  an 
obstruction  to  passengers;  the  word 
"  over  "  being  used  to  prevent  the  inten- 
tion of  the  statute  being  frustrated  by 
projections  which,  though  not  upon  a 
pavement,  would  interfere  more  or  less 
with  the  traffic.  The  exceptions  in  ftivour 
of  shopfronta  and  doorways  under  cer- 
tain conditions  point  to  the  same  conclu- 
sion, and  shew  that  the  Legislature  never 
intended  to  prevent  projections  at  any 
part  of  the  house.  We  are  therefore  of 
opinion  that  the  magistrate  came  to  a  right 
conclusion,  and  that  the  section  in  no  way 
was  intended  to  deal  with  the  free  passage  of 
air,  bat  only  with  the  free  passage  of  traffic 
along  the  pavement.  As  therefore  it  was 
proved  that  the  proiection  in  question  did 
not  interfere  with  the  present  use  of  the 
footpath,  the  information  was  properly 
dismissed,  and  our  judgment  must  be  for 
the  respondents. 

Judgment  for  respoiiderUs. 


Solicitors — P.  Venn  &  Sjn,  ngenU  for  J.  Rajner, 
Lirerpool,  for  appellant. 
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[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  1  TOMBS    (appellant)    v.    magrath 
May  4.  j  respondent). 

Volunteer  Act,  1863  (26  ^  27  Vict.  6. 
G5),  8.  21,  sub-sect.  1  —  Administrative 
Battalion — Dismissal  of  Member — Com" 
manding  Officer — Begtdatiatis  of  1878. 

By  the  Volunteer  Act,  1863,  s.  21,  sub- 
sect.  1,  the  commanding  officer  of  a  Volun^ 
teer  corps  may  discharge  from  iJie  corps  any 
volunteer  for  breach  of  discipline.  By 
sub-section  2,  a  volunteer  belonging  to  a 
corps  ov  administrative  regiment  xolio  is 
guilty  of  misconduct  while  under  arms  or 
on  march  or  duty  is  liable  to  arrest  at  the 
order  of  the  officer  tlien  in  command  of  the 
corps  or  regiment. 

The  appellant  was  a  member  of  the  W. 
Corps,  which  consisted  of  two  companies,  of 
which  the  defendant  was  captain,  com- 
mandantand  commanding  officer.  Whilst 
the  two  companies  were  assembled  in  camp, 
they  formed,  together  with  certain  other 
companies  an  administrative  battalion, 
the  whole  of  the  companies  in  camp  being 
under  the  command  of  M.,  Vie  commanding 
officer  of  the  first  administrative  battalion. 
On  parade  of  the  appellants  corps,  form- 
ing part  of  tlie  administrative  battalion 
in  camp,  the  appellant  was  dismissed 
from  the  corps  for  breach  of  discipline  by 
the  respondent,  wJio  was  present  superin- 
tending the  company  drill  of  the  corps  ;— 
Held,  that  the  respondent  was  the  com- 
manding officer  Of*  the  occasion  when  he 
dismissed  the  appellant  within  the  mcanitig 
of  section  21  of  the  Volunteer  Act,  1863, 
and  that  the  power  of  the  commanding 
officer  of  tlie  administrative  regiment  was 
limited  to  arrest  for  the  period  duritig  which 
the  regiment  was  collectively  under  his 
control. 

Case  stated  under  20  &  21  Vict  c.  43. 

An  information  was  preferred  by  the 
respondent  against  the  appellant  under  the 
Volunteer  Act,  1863  (26  A  27  Vict.  c. 
65),  s.  27,  for  having  on  the  1st  day  of 
July,  1879,  at  Leamington,  unhiwfnlly 
failed,  after  demand,  to  pay  a  certain 
subscription  due  from  the  appellant  (as  a 
late  non-efficient  member)  to  the  fdnda 
of  the  lOih  WarwiokBhire  Bifle  Vdanteof 
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Corps,  amouuting  to  11,  5fi.,  contrary  to 
the  provisions  of  the  Act. 

It  was  proved  that  the  appellant  for 
some  time  previous  to  the  14th  day  of 
June,  1879,  when  the  Administrative 
Battalion  went  into  camp,  and  on  the  19th 
day  of  June,  1879,  was  a  member  of  the 
above  mentioned  corps,  which  consisted 
of  two  companies,  of  which  the  respondent 
was  captain,  commandant  and  command- 
ing oflBcer,  and  whose  head  quarters  were 
at  Leamington.  On  the  19th  of  June, 
1879,  the  two  companies  were  assembled 
in  camp,  in  Stoneleigh  Park,  Warwick- 
shire, forming,  together  with  the  other 
companies,  the  1st  administrative  bat- 
talion of  the  Warwickshire  Rifle  Volun- 
teers, the  whole  of  the  companies  in 
camp  being  under  the  command  of  Lieu- 
tenant-Colonel Machen,  the  command- 
ing officer  of  the  said  administrative  bat- 
talion.  On  parade  of  the  10th  Warwick, 
shire  Rifle  Volunteer  Corps,  forming  a 
part  of  the  said  administrative  battalion 
in  camp  on  the  19th  of  June,  1879,  the 
respondent  being  present  and  superin- 
tending the  company  drill  of  the  corps, 
the  appellant,  for  some  breach  of  disci- 
pline, was  dismissed  from  the  corps  by 
the  respondent. 

It  was  admitted  that  there  was  due 
from  the  appellant  if  properly  dismissed 
by  the  respondent,  the  sura  of  IL  5*.  as 
subscription  to  the  corps  for  1879. 

The  justices  made  an  order  for  the  pay- 
ment of  the  above  sum,  bat  reserved  for 
the  opinion  of  this  Court  the  question 
whether  the  respondent  wiis  the  com- 
manding officer  of  the  corps  on  the  occa- 
sion when  he  dismissed  the  appellant, 
within  the  meaning  of  section  21  of  the 
Volunteer  Act,  1863,  and  the  Volunteer 
Regulations,  1878  (1). 

(1)  Section  21  of  26  &  27  Vict.  c.  75  (Volun- 
teer Act,  1863),  enacts  that:— "With  respect 
to  the  discipline  of  officers  (other  than  officers  of 
the  Volunteer  Permanent  Staff)  and  volunteers, 
the  following  provisions  shall  take  effect  and  be  in 
force  while  they  are  not  on  actual  military 
serrice : — 

•'1.  The  commanding  officer  of  a  volunteer  corps 
may  discharge  from  the  corps  any  volunteer,  and 
strike  him  out  of  the  muster  roll,  either  for  dis- 
obedience of  orden    by  him  while    doing   any 


JJnderhiU  (  Siuhbins  with  him),  for  the 
appellant. — This    information   ought    to 

military  duty  with  his  corps,  or  for  neglect  of 
duty,  or  misconduct  by  him,  as  a  member  of  the 
corps  or  for  other  sufficient  cause,  the  existence 
and  sufficiency  of  such  causes  respectively  to  be 
judged  of  by  the  commanding  officer.  The  vo- 
lunteer so  discharged  shall,  nevertheless,  be 
liable  to  deliver  up  in  good  order,  fair  wear 
and  tear  only  excepted,  all  arms,  clothing  and 
appointments,  being  public  property  or  property  of 
his  corps,  issued  to  him,  and  to  pay  all  money 
due  or  becoming  due  by  him,  under  the  rules  of 
his  corps,  either  before  or  at  the  time  or  by  reason 
of  his  discharge.  Eut  nothing  herein  shall  pre- 
Tent  Her  Majesty  from  signifying  her  pleasure  in 
such  manner,  and  giving  such  directions  with 
repect  to  any  such  case  of  discharge,  as  to  Her 
Hajesty  may  appear  just  and  proper. 

"  2.  If  any  such  officer  as  aforesaid,  or  any 
volunteer,  while  under  arms  or  on  march  or  duty, 
with  the  corps  or  administrative  regiment  to 
which  he  belongs  or  any  portion  thereof,  or  while 
engaged  in  any  military  exercise  or  drill  with 
such  corps  or  regiment,  or  any  portion  thereof, 
or  while  wearing  the  clothing  or  accoutrements  of 
such  corps  or  regiment,  and  going  to  or  returning 
from  any  place  of  exercise  or  assembly  of  such 
corps  or  regiment,  disobeys  any  lawfal  order  of 
any  officer  under  whose  command  he  then  is,  or  is 
guilty  of  misconduct,  the  officer  then  in  command 
of  the  corps  or  regiment  or  any  superior  officer 
under  whose  command  the  corps  or  regiment  then 
is,  may  on'cr  the  offender,  if  an  officer,  into  arrest, 
and  if  not  an  officer,  into  the  custody  of  any 
volunteer  belonging  to  the  corps  or  regiment,  or 
of  any  non-commissioned  officer  of  the  volun- 
teer permanent  staff,  but  so  that  the  offender  be 
not  kept  in  such  arrest  or  custody  longer  than 
during  the  time  of  the  corps  or  regiment,  or  such 
portion  thereof  as  aforesaid,  then  remaining  under 
arms,  or  on  march  or  duty,  or  assembled  or  oon- 
tiuning  engaged  in  any  such  military  exercise  or 
drill  as  aforesaid." 

Section  27  says  : — "  If  any  person  belonging  or 
having  belonged  to  a  volunteer  corps  or  adminis- 
trative regiment  neglects  or  refuses  to  pay  any 
money  subscribed  or  undertaken  to  be  paid  by 
him  towards  any  of  the  funds  or  expenses  of  such 
corps  or  regiment  .  .  .  such  money  or  fine  shall 
(without  prejudice  to  any  other  remedy)  be  re- 
coverable from  him,  with  costs,  at  any  time  within 
twelve  months  after  the  same  becomes  doe 
and  payable,  as  a  penalty  under  this  Act  is  r9- 
coverdble," 
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have  been  dismissed,  inasmacli  as  the 
lespondent  was    not    the    commanding 

Bj  paragraph  63  of  the  Kegnlations  for* the 
Tolantaer  Force,  1878 : — "  Wheneyer  it  is  prac- 
ticable, corps  of  volunteers,  which  are^not  of  suffi- 
cient strength  to  constitute  bj  themselves  a  regi- 
ment, brigade  or  battalion,  are  united  with  others 
of  the  same  arm  to  form  an  administrative  re- 
giment, brigade  or  battalion,  herein  called  an 
administratiye  regiment.** 

By  paragraph  64 : — **  The  object  of  this  admin- 
istratire  organisation  is  to  unite  separate  corps 
under  a  common  head,  to  secure  uniformity  of 
drill  among  them,  and  to  a£fbrd  them  the  advan- 
tage of  the  instruction  and  assistance  of  an  ad- 
jutant ;  but  it  is  not  intended  to  interfere  with 
their  constitution  or  financial  arrangements,  with 
the  operation  of  their  respective  rules,  or  with 
the  powers  specially  conferred  on  their  command- 
ing o£Bceis  by  Act  of  Parliament,  or  to  require 
them  to  meet  together  for  united  drill  in  ordinary 
times  except  with  their  own  consent/* 

By  paragraph  73 : — "  Subject  to  the  powers 
conferred  by  the  law  upon  the  commanding  officer 
of  each  corps,  the  officer  commanding  an  adminis- 
trative regiment  will  have  the  general  charge  of 
Uie  drill  and  instruction  of  the  several  corps  under 
his  command.  He  will  inspect  them  &om  time  to 
time,  and  will  take  notice  of,  and,  if  necessary, 
report  any  in£raction  of  the  provisions  of  the  law, 
or  of  the  orders  or  regulations  of  the  Secretary  of 
State.  He  will  also  be  responsible  that  uni- 
formity in  drill  is  preserved  throughout  the  force 
under  his  command.  When  present  at  the  drill 
or  parade  of  any  of  the  corps,  he  will  invariably 
be  in  command.** 

By  paragraph  74: — *'No  officer  of  a  corps 
furming  part  of  an  administrative  regiment  has 
any  authority  over  the  other  corps  of  which  it  is 
composed  in  consequence  of  their  administrative 
anion ;  bat  whenever  the  several  corps,  or  any 
number  of  them,  meet  together  for  drill,  the  senior 
officer  present  assumes  the  command.** 

By  paragraph  427  : — ''  When  a  volunteer  has 
been  dismissed  for  offences  in  uniform,  a  notifica- 
sion  of  the  £ict,  with  the  cause  of  dismissal,  will 
be  inserted  in  regimental  orders.** 

By  paragraph  878 :—"  Each  corps  of  volunteers 
will  be  inspected  annually,  and  the  presence  of 
each  man  at  the  inspection  (unless  he  shall  have 
been  enrolled  subsequently  to  the  date  of  in- 
spection, or  shall  be  absent  on  leave  specially 
granted  by  the  commanding  officer,  or  through 
sickness  duly  certified)  is  necessary  to  qualify  him 
for  efficiency  under  Her  Majesty's  Order  in  Council.** 
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officer  of  the  corps  within  the  meaning  of 
the  Volunteer  Act,  1863,  section  21,  and 
the  Volunteer  Regulations  at  the  time 
when  the  appellant  was  dismissed  from 
the  corps.  The  appellant's  corps  being 
joined  with  other  corps  in  camp,  was 
under  the  command  of  Lieutenant-Colonel 
Machen,  who,  as  commanding  officer,  had 
alone  the  power  to  dismiss  the  appellant. 
They  referred  to  26  &  27  Vict.  c.  75.  ss. 
21,  27,  and  to  the  Volunteer  Regula- 
tions, 1878. 

Bigham,  for  the  respondent,  was  not 
called  upon  to  argue. 

Lush,  J. — I  am  of  opinion  that  the 
decision  arrived  at  by  the  magistrates 
was  right,  and  that  consequently  this 
appeal  must  be  dismissed.  The  appellant 
was  sued  in  the  form  of  an  information 
for  the  non-payment  of  a  subscription 
due  from  him  as  a  late  non-efficient 
member  to  the  fund,  of  the  10th  War- 
wickshire Rifle  Volunteer  Corps.  It  is 
admitted  that  the  appellant's  liability  to 
pay  this  subscription  depends,  on  the 
question  whether  he  was  properly  dis- 
missed. Now  the  facts  are  as  follows : — 
The  appellant  was  a  member  of  the  10th 
Warwickshire  Volunteer  Corps,  which 
consisted  of  two  companies,  of  which  the 
respondent  was  captain,  commandant  and 
commanding  officer,  and  whose  head- 
quarters were  at  Leamington.  In  June 
last,  whilst  the  appellant  was  a  member 
of  the  corps,  the  two  companies  were  as- 
sembled in  camp  and  formed,  together 
with  certain  other  companies,  the  first  ad- 
ministrative battalion  of  the  Warwickshire 
Rifle  Volunteers,  the  whole  of  the  com- 
panies in  camp  being  under  the  command 
of  Lieutenant- Colonel  Machen,  the  com- 
manding officer  of  the  administrative  bat- 
talion. On  parade  of  the  10th  War- 
wickshire Rifle  Volunteer  Corps  which 
formed  a  part  of  the  administrative  bat- 
talion in  camp,  the  appellant  was  dis- 
missed by  the  respondent,  who  was  at 
that  time  present  superintending  the 
company  drill  of  the  corps,  for  some 
breach  of  discipline.  The  objection  taken 
is  that  as  the  corps  to  which  the  appel- 
lant belonged  was  joined  with  other  corps 
in  camp.  Lieutenant- Colonel  Machen  was 
the  commanding  officer  at  that  time,  and 
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Tombs  T.  Magrathy  Q,B. 

conseqnentlj  that  he  was  the  only  person 
entitled  to  dismiss  the  appellant.  Now 
I  confess  it  appears  to  me  very  plain  that, 
on  the  construction  of  the  statute  to  which 
our  attention  has  been  called,  and  also 
the  regulations,  the  sole  power  to  dismiss 
was  vested  in  the  captain  of  the  corps. 
The  commanding  officer  of  the  corps, 
alluded  to  in  26  &  27  Vict.  c.  75.  s.  21, 
is  undoubtedly  the  respondent.  The 
commanding  officer  of  the  administrative 
regiment  has  no  power  save  of  arrest  at 
the  period  during  which  the  regiment  is 
collecting  under  his  control,  and  the 
power  of  dismissal  is,  by  section  21,  sub- 
section 1,  expressly  given  to  the  com- 
manding officer  of  the  corps  and  him 
only.  The  regulations  shew  that  the 
commanding  officer  of  a  regiment  has 
nothing  to  do  with  the  constitution  of  the 
corps,  but  is  responsible  only  for  their 
good  conduct  during  drill.  Consequently 
our  judgment  must  be  for  the  respondent. 
Field,  J. — I  am  of  the  same  opinion. 
The  only  question  before  us  is  whether 
the  appellant  was  properly  dismissed. 
He  was  a  member  of  a  company  forming 
with  another  company  a  corps,  and  it  is 
indisputable  that  the  respondent  was  the 
commanding  officer  of  thisit  corps.  There- 
fore, unless  under  exceptional  circum- 
stances, it  must  be  conceded  that  the 
respondent  was  the  person  properly  au- 
thorised to  dismiss.  The  liea  tenant- 
colonel  had  no  authority  to  discharge. 
His  power  is  limited  to  that  of  arrest. 
For  the  performance  of  certain  duties 
the  lieutenant-colonel  was  doubtless  the 
commanding  officer,  but  1  see  nothing  to 
take  away  from  the  commanding  officer 
of  the  corps  the  duty  imposed  upon  him 
by  section  21,  sub-section  1  of  the  Act  of 
18G3. 

Ajfpeal  dismissed. 


Solicitors— Field,  Roscoe  &  Co.,  agenU  for  Bod- 
dington,  WArwick,  for  appellant ;  Burton  &  Co., 
agents  for  OvercU  &  Son,  Leamington,  for  re- 
spondent 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.  1     HOBDER   (appellant)  v.   sgott 
May  4.  j  (respondent). 

Sale  of  Food  and  Drugs  Act,  1875,  ss,  6, 
12,  13 — Adulterated  Article — Purchaser — 
Inspector  acting  by  Deputy — Information, 

The  respondent  was  summoned  upon 
an  information  laid  hy  the  appellant,  the 
inspector  appointed  under  the  Sale  of  Food 
and  Drugs  Act,  1875  (38  ^  39  Vict.  c.  63), 
for  having  sold  to  the  prejudice  of  one  Toy, 
certain  coffee  which  was  not  of  the  nature 
and  quality  of  the  article  demanded  by 
such  purchaser,  contrary  to  the  provisions 
of  section  6. 

It  appeared  that  Toy  went  as  the  appeU 
lanfs  assistant,  and  asked  for  some  best 
coffee  for  which  he  paid.  On  being  analysed^ 
the  coffee  purchased  wa^  found  to  contain 
a  large  proportion  of  chicory^  The  justices 
dismissed  the  information  on  the  ground^ 
amongst  others,  that  the  proceeding  having 
been  instituted  by  the  appellant  wi  his 
official  capacity,  he  and  not  Toy  should 
have  personally  purchased  the  article  and 
dealt  with  the  sa/me : — Held  upon  the 
above  facts,  that  Toy  might  be  treated  as  an 
ordinary  purchaser,  and  that  the  justices 
had  a^ted  wrongly  in  entertaining  the  ob- 
jection. 

Case  stated  under  20  &  21  Vict.  c.  43. 

At  a  petty  sessions  of  the  peace  holden 
at  Wolverhampton,  on  the  10th  of  No- 
vember, 1879,  the  respondent  was  charged 
in  and  by  a  certain  summons  (issued 
upon  an  information  laid  by  the  appellant, 
one  of  the  inspectors  of  weights  and 
measures  for  the  county  of  Stafford 
and  also  the  inspector  duly  nominated 
and  appointed  under  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  the  said 
county),  for  that  the  respondent  on 
SatuHay,  the  27th  day  of  September,  at 
Bushby,  in  the  said  county,  did  unlaw- 
fully sell  to  the  prejudice  of  one  Samuel 
Toy,  the  purchaser,  a  certain  article  of 
food,  to  wit,  coffee  which  was  not  of  the 
nature,  substance  and  quality  of  the  ar- 
ticle demanded  by  such  purchaser,  con- 
trary to  38  A  39  Vict.  c.  63.  s.  6.  It  waa 
proved  before  the  justices  that  Toy  was 
the  assistant  to  the  appellant  under  the 
Food  and  Drugs  Acfc^  and  that  acting  oa 
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behalf  of  the  appellant  he  went  to  the 
respondent's  shop  and  purchased  two 
ounces  of  coffee  from  the  respondent.  The 
respondent  asked  if  the  best  was  wanted. 
Toy  replied  in  the  affirmative,  and  was 
charged  2^c2.  for  it.  Toy  then  told  the 
respondent  that  it  was  to  be  analysed 
by  the  county  analyst,  and  divided  the 
sample  into  three  parts,  leaving  one 
part  sealed  and  labelled  and  numbered. 
Before  leaving  the  shop  the  respondent 
mentioned  that  it  was  a  mixture  of  coffee 
and  chicory.  The  appellant  was  not 
present  when  the  purchase  was  made, 
but  the  sample  was  delivered  to  him, 
and  by  him  sent  to  the  analyst. 

The  appellant  was  called  to  prove  the 
receipt  of  the  sample  from  Toy  on  the 
day  of  the  purchase,  one  part  of  which 
was  delivered  to  the  county  analyst,  and 
was  found  to  contain  forty-one  per  cent. 
of  chicory. 

The  justices  determined  that  (1)  as  the 
proceedings  were  instituted  by  the  appel- 
lant in  his  official  capacity  as  inspector, 
and  he  had  laid  the  information,  he,  and 
not  Toy,  should  have  personally  purchased 
the  article  and  dealt  with  the  same  pur- 
suant to  section  14  of  the  Act ;  (2)  that 
as  Samuel  Toy  was  the  purchaser  and 
BO  described  in  the  summons,  he  and  not 
the  appellant  should,  pursuant  to  the 
requirements  of  section  14,  have  sub- 
mitted the  article  purchased  to  the  county 
analyst,  and  should  have  laid  the  informa- 
tion against  the  respondent ;  (3)  that  the 
mode  in  which  the  article  purchased  was 
dealt  with  by  Toy  was  not  in  accordance 
with  either  sections  12  or  14  of  the 
Act  (1). 

(1)  By  88  &  89  Viet  c.  63.—"  No  person  shall 
mU  to  the  prejudice  of  the  purchaser  any  article 
of  food  or  any  drag  which  is  not  of  the  nature, 
sabstanee  and  quality  of  the  article  demanded  by 
such  purchaser,  under  a  penalty  not  exceeding 
20/." 

By  section  8,  articles  of  food  may  in  certain 
eases  be  mixed  with  any  matter  or  ingredient  not 
injurious  to  health,  "  if  at  the  time  of  delivering 
such  article  the  seller  shall  supply  to  the  person 
receiTing  the  same  a  notice,  by  a  label  distinctly 
and  legibly  written  or  printed  on  or  with  the  ar- 
ticle, to  the  effect  that  the  same  is  mixed." 

By  section  12, "  any  purchaser  of  an  article  of 
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Accordingly  they  dismissed  the  sum- 
mons. The  question  of  law  was  whether 
or  not  the  jastices  were  correct  in  their 
determination. 

A.  B.  Jelf,  for  the  appellant. — The  real 
question  here  is  whether  an  inspector  can 
act  by  deputy ;  the  justices  thought  he 
could  not,  and  also  took  objection  to  the 
form  of  the  information.  The  offence  is 
committed  under  38  &  39  Vict.  c.  63.  s. 
6 ;  it  is  submitted  that  the  justices  adopted 
a  mistaken  view  of  the  statute.  [He 
cited  sections  12, 13  and  14  and  was  then 
stopped  by  the  Court.] 

The  respondent  did  not  appear. 

Lush,  J. — I  think  that  the  justices 
arrived  at  a  wrong  conclusion  and  that 
this  case  must  be  remitted  in  order  that 
it  may  be  determined  upon  its  merits.  The 
information  was  against  the  seller  of  an 
article  for  selling  as  best  coffee,  what  was 
found  on  an  analysis  to  contain  a  very' 
large  proportion  of  chicory,  to  the  pre- 
judice of  one  Samuel  Toy  the  purchaser. 
To  act  thus  is  made  an  offence  under  the 
Sale  of  Food  and  Drugs  Act,  1875.     It  is 

food  ib  entitled  upon  payment  of  a  certain  fee  to 
have  such  article  analysed,  and  to  receive  from 
the  analyst  a  certificate  of  the  result  of  the 
analysis." 

By  section  13,  "  An  inspector  of  weights  and 
measures  may  purchase  any  sample  of  food  at  the 
cost  of  the  local  authority,  suspected  by  him  to 
have  been  sold  contrary  to  the  provisions  of  the 
Act,  and  have  it  analysed,  and  a  certificate  is  to 
bo  given  by  the  analyst  specifying  the  result  of 
the  analysis.*' 

By  section  14. — **  The  person  purchasing  any 
article  with  the  intention  of  submitting  the  same 
to  analysis  shall,  after  the  purchase  shall  hare 
been  completed,  forthwith  notify  to  the  seller  or 
his  agent  selling  the  article  his  intention  to  have  the 
same  analysed  by  the  public  analyst,  and  shall 
offer  to  divide  the  article  into  three  parts,  to  be 
then  and  there  separated,  and  each  to  be  marked 
and  sealed  or  fastened  up  in  such  manner  as  its 
nature  will  permit,  and  shall,  if  required  to  do  so, 
proceed  accordingly,  and  shall  deliver  one  of  the 
parts  to  the  seller  or  his  agent.  He  shall  after- 
wards retain  one  of  the  said  parts  for  future  com- 
parison and  submit  the  third  part,  if  he  deems  it 
ri^ht  to  have  the  article  analysed,  to  tht  analyst." 
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qaite  true  that  Toy  was  an  agent  of  the 
inspector,  and  bought,  as  snch  agent,  the 
article  in  question  for  the  purpose  of 
analysis.  Before  the  Act  of  last  session, 
there  was  a  difference  of  opinion  as 
to  the  construction  to  be  put  on  certain 
words  of  the  Act  of  1875  between  this 
Court  and  one  of  the  Scotch  Courts,  but 
that  difference  is  no  longer  of  importance 
(2).  Toy  may  be  treated  as  an  ordinary 
purchaser,  who  went  and  ordered  some 
best  coffee  and  received  an  article  which 
turned  out  to  be  a  mixture  of  coffee  and 
chicory. 

Under  those  circumstances  the  justices 
dismissed  the  information,  for  reasons 
which  appear  to  me  to  be  quite  erroneous. 
The  first  ground  on  which  the  information 
was  dismissed  was,  that  as  the  proceedings 
had  been  instituted  by  the  inspector  in 
his  official  capacity,  and  he  had  laid  the 
information,  he  should  have  personally 
purchased  the  article.  But  it  really  does 
not  in  the  least  signify  whether  his  was 
the  hand  that  purchased  it  or  that  of  his 
assistant.  The  second  ground  on  which 
the  information  was  dismissed  was,  that 
Toy,  being  the  purchaser,  should  have 
himself  submitted  the  article  purchased 
to  the  county  analyst,  and  should  have 
laid  the  information  against  the  respon- 
dent. There,  again,  I  think  the  justices 
were  wrong.  The  12th  section  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  em- 
powered "  any  purchaser  of  an  article  of 
food  "  to  have  it  analysed  upon  payment  of 
a  certain  fee,  and  to  receive  from  the 
analyst  a  certificate  of  the  result  of  his 
analysis.  The  13th  section  permits  an 
inspector  to  procure  any  sample  of  food 
suspected  to  have  been  sold  contrary  to 
the  provisions  of  the  Act  and  to  have  it 
analvsed  at  the  cost  of  the  local  au- 
thority, and  have  a  certificate  of  such 
analysis  given  to  him.  That  is  only  a 
mode  of  ascertaining  the  genuineness  of 
an  article,  and  does  not  go  to  the  sub- 
stance of  the  offence.  The  inspector  is 
authorised  to  do  nothing  but  what  an 
ordinary  purchaser  would  have  the  right 

(2)  See  HoyU  y.  HUchman  (48  Law  J.  Hep. 
H.O.  97)  differing  from  Vaiidsoft  v.  M'Leod 
(Court  of  Juflticiary),  4th  sees.  vol.  v.  part  22, 
page  1,  and  also  42  &  43  Vict  c.  61.  0. 2, 


to  do.  It  merely  provides  a  manner  in 
which  the  provision  of  the  statute  is  to 
be  carried  out  in  certain  cases.  The  third 
and  last  objection  taken  by  the  justices 
was,  that  the  mode  in  which  the  article 
purchased  was  dealt  with  was  irregular 
and  not  in  accordance  with  either  the 
12th  or  14th  section  of  the  Acts.  I  con- 
fess 1  don't  at  all  understand  the  meaning 
of  the  third  objection.  The  evidence 
was  that  the  sample  was  delivered  to  the 
inspector,  and  by  him  forwarded  to  the 
analyst.  But  what  does  that  siguf^P 
The  12th  section  only  intended  to  pomt 
at  a  mode  of  ascertaining  whether  an 
article  of  food  was  genuine  or  not ;  and 
the  provision  contained  in  the  14th  sec- 
tion seems  to  have  been  substantially 
fulfilled.  The  case  really  lies  in  a  nut- 
shell ;  a  person  goes  into  a  shop  to  buy 
some  coffee ;  he  asks,  and  pays,  for  best 
coffee  and  gets  a  mixture  of  coffee  and 
chicory.  Then  the  only  defence  the  seller 
makes  is  that  he  informed  the  purchaser 
before  leaving  the  shop  that  there  was 
some  chicory  mixed  with  the  coffee.  But 
a  mere  verbal  notice  is  not  sufficient  to 
bring  the  seUer  within  the  protecting 
clauses  of  the  Act,  the  7th  section  requir- 
ing a  distinct  notice  by  a  written  or 
printed  label  to  the  effect  that  the  article 
sold  is  a  mixture.  On  these  grounds  I 
am  of  opinion  that  the  objections  taken 
by  the  justices  are  not  tenable,  and  that 
the  case  must  be  remitted  back  to  the 
justices  to  be  decided  on  the  merits. 

Field,  J. — I  am  entirely  of  the  same 
opinion.  The  inspector  appointed  under 
the  statute  must  have  multi&rious  datiea ; 
and  if  we  were  to  hold  that  these  objec- 
tions were  valid  it  would  greatly  lessen 
the  benefit  intended  to  be  conferred  by 
the  Act. 

Ca»e  remiUed, 


Solicitors — Thos.  White  &  Sons,  agenta  for  Hand, 
Blakiston  &  Co.,  Stafford,  for  appellant 


Vol.  49.] 


TH£  DUTIES  OF  MAGISTRATES. 


81 


[IN  THE  QUEEN'S  BENCH  DIVISION.] 
1880.        1      THB  QUEBN  V.  PEABCE  AND 

March  22.  /  othebs. 

Statute  4^5  WiU.  4.  c.  76.  s.  38— 
Qva/rdians  ex  officio — Oounty  Justices — 
County  of  a  Town. 

By  4s  ^  ^  WUl.  4.  e.  76.  s,  38  every  juS' 
Hce  of  the  peace  rending  in  any  parish 
and  acting  for  the  county^  riding  or  divi- 
sion in  which  a  union  is  situated,  is  made 
an  ex  officio  guardian,  and  is  entiUed  to  act 
08  such: — 

Held,  that  the  term  **  covm,ty  **  in  the 
above  section  included  the  county  of  a  town. 

This  was  an  information  in  the  nature 
of  a  quo  warranto,  calling  upon  certain 
justices  for  the  borongh  of  Poole  to  shew 
canse  whj  they  exercised  the  office  of 
poor  law  guardians  for  the  Poole  Union. 

The  proceedings  arose  ont  of  an  election 
to  fill  the  office  of  collector  of  poor 
rates  for  the  parish  of  St.  James,  Poole, 
hy  the  guardians  of  the  Poole  Union,  for 
which  office  the  relator  was  a  candidate. 
The  qnestion  raised  was  whether  the 
borongh  justices  for  the  town  and  county 
of  Poole  had  the  right  to  vote  at  the 
elections  as  an  ess  cfficio  magistrate,  it 
being  admitted  by  the  relator  that  his 
right  to  be  declared  duly  elected  to  the 
office  could  only  be  established  in  the 
event  of  their  having  no  such  power. 

At  the  election  in  question  a  majority 
of  the  elected  euardians  voted  in  favour 
of  the  relator,  but  eleven  of  the  justices 
for  the  borough  of  Poole  claimed  to  be 
entitled  to  vote  as  ex  officio  guardians  by 
virtue  of  being  acting  magistrates  for 
the  county,  riding  or  division  in  which 
the  union  was  situated,  pursuant  to  4a  &  5 
WiU.  4.  o.  76.  s.  88. 

It  appeared  that  under  an  old  charter 
of  Elizaoeth,  the  tewn  of  Poole  was  con- 
stituted an  entire  county,  distinct  and 
altogether  separate  from  the  county  of 
Dorset,  under  the  title  of  the  town  and 
oounty  of  Poole,  with  a  separate  sheriff 
and  Court  of  quarter  sessions  presided 
over  by  a  recorder.  The  area  of  the 
corporate  town  and  county  of  Poole  is 
co-extensive  with  the  parish  of  St.  James's 
which  is  small  compared  with  the  area  of 
the  municipal  borough  of  Poole,  and  still 
you  49.— M.G. 


more  so  compared  with  the  area  of  the 
Union  of  Poole,  which  was  constituted 
in  1835  and  included  several  other  parishes 
beyond  the  limits  of  the  municipal 
borough  and  situate  in  the  county  of 
Dorset. 

It  appeared  from  the  affidavits  that 
there  was  only  one  justice  for  the  county 
of  Dorset  who  resided  within  the  district 
of  the  Poole  Union. 

Arthur  Charles  {Budge  with  him), 
shewed  cause  against  the  rule. — The  sole 
question  is  whether  the  justices  for  the 
county  of  the  town  of  Poole  had  a  right 
to  vote  as  ex  offi^yio  guardians  at  the  elec« 
tion  under  4  &  5  Will.  4.  c.  76.  s.  38,  by 
which  any  justice  of  the  peace  residing 
in  any  parish  forming  part  of  a  union 
and  "  acting  for  the  county,  riding  or 
division  in  which  the  same  shall  be 
situated  shall  be  an  esB  offi^  guardian, 
.  .  .  and  shall,  until  such  board  shall  be 
duly  elected  and  constituted  .  .  .  receive 
and  cany  into  effect  the  rules,  Ac.  .  .  . 
and  after  such  board  shall  be  elected  and 
constituted  .  .  .  every  such  justice  shall 
ex  offi^cio  be  and  be  entitled,  if  he  think 
fit,  to  act  as  a  member  of  such  board  in 
addition  to  and  in  like  manner  as  such 
elected  guardians."  The  interpretation 
clause  (section  50)  says,  that  the  words 
"  justice  or  justices  of  the  peace  '*  shall 
be  construed  to  include  "  justices  of  the 
peace  of  any  county,  division  of  a  county, 
riding,  borough,  Hberty,  division  of  a 
liberty,  precinct,  county  of  a  city,  county 
of  a  town,  cinque  port,  or  town  cor- 
porate unless  where  otherwise  provided 
by  this  Act."  It  is  contended  on  tbe  other 
side  that  section  38  does  otherwise  pro- 
vide, which  has  given  rise  to  the  present 
controversy.    They  cited  Evans  v.  Stevens 

(1). 

Wills  and  PoUard  supported  the  rule. 
— The  words  used  in  the  38th  section, 
"justice  of  the  peace  acting  for  any 
county,  riding  or  division,"  are  words 
of  limitation  to  the  general  meaning 
under  the  interpretetion  clause.  These 
words  were  intended  to  apply  only  to 
counties  at  large  and  not  to  counties  of 
towns;  consequently  the  justices  in  ques- 

(1)  4  Term  Rep.  224. 
M 
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tion  had  no  right  to  vote  at  the  election 
of  g^oardians  for  the  Poole  Union. 

CoCKBURN,  C.J. — I  am  clearly  of  opinion 
that  this  rule  must  be  discharged.  The 
interpretation  clanse  does  not  apply  at  all ; 
it  was  only  inserted  to  qualify  and  control 
the  term  "justice  of  the  peace,"  where 
those  words  occur  without  anything  more 
and  without  reference  to  their  jurisdic' 
tion.  We  are  left,  therefore,  to  interpret 
section  38  without  reference  to  the  inter- 
pretation clause.  It  has  been  contended 
that  the  word  county  is  used  in  the  sense 
of  a  county  capable  of  having  ridings  or 
divisions  and  must  be  so  held  as  distin- 
guished from  a  county  of  a  town.  But  I 
think  that  the  words  riding  or  division 
have  been  used  for  the  purpose  of  present- 
ing a  possible  contention  that  "  riding  or 
division  "  were  not  included  in  the  term 
"  county."  Now  when  we  have  to  inter- 
pret the  term  '* county"  along  with 
the  words  "riding  and  division,*'  what 
good  reason  is  there  for  holding  that  a 
"  county  of  a  town  "  is  not  a  "  county?  " 
The  object  of  the  section  was  to  g^ve 
justices  residing  within  any  of  the  parishes 
forming  part  of  a  union  a  share  in  the 
management  of  the  affairs  of  the  union. 
I  see  nothing  to  cut  down  the  meaning 
of  the  term  "  county  "  as  used  in  section 
38,  and  consequently  these  gentlemen 
wore,  in  my  judgment,  well  qualified  to 
vote  at  the  election  in  question. 

Lush,  J. — I  am  of  the  same  opinion.  If 
it  were  not  for  the  interpretation  clause 
no  difficulty  whatever  would  have  arisen. 
Now  an  interpretation  clause  can  only  be 
used  to  interpret  words  which  are  ambigu- 
ous or  equivocal,  not  to  upset  clear  lan- 
guage. The  object  of  the  38th  section  was 
to  provide  for  the  supply  of  persons  to 
act  as  guardians  during  any  period  when 
there  would  otherwise  have  been  none. 
It  contemplates  the  failure  from  one 
cause  or  another  of  the  elected  guardians, 
in  which  case,  but  for  the  supply  of  ex 
officio  guardians,  there  would  be  no  ad- 
ministrators of  ihe  poor  law  in  existence. 
Now  what  would  be  the  consequence  of 
our  adopting  the  construction  contended 
for?  Why,  that  if  the  supply  of  the 
elected  guardians  failed  there  would  be 
no  person  left  to  transact  their  busi- 


ness. It  so  happens  that  in  this  case 
there  is  one  justice  for  the  county  of 
Dorset  living  within  the  district  of  the 
Poole  Union,  but  had  there  been  no  such 
person  there  would,  according  to  the 
relator's  construction,  be  nobody  within 
the  county  of  the  town  of  Poole  who  was 
qualified  to  administer  the  poor  law 
pending  the  election  of  a  new  set  of 
guardians.  If  the  word  "  justices  "  alone 
had  been  used  in  the  section  it  would,  of 
course,  have  included  a  justice  of  Devon- 
shire; hence  the  words  "and  acting  for 
the  county,  riding  or  division  in  which  a 
union  is  situated."  These  words  qualify 
the  words  of  the  interpretation  clause  in 
order  that  only  those  who  were  justices 
of  the  county  within  whose  precincte  the 
Union  was  situated  should  be  ex  officio 
guardians  and  qualified  to  act  as  such. 
Bow£N,  J. — I  am  of  the  same  opinion. 

Bule  discharged. 


Solicitors — ^Peaeoek  &  Goddaid,  agents  for  H.  T. 
TreYanion  Poole,  for  relator ;  Crowder,  Anstie 
&  Vizard,  agents  for  P.  £!.  L.  Boyle,  Poole,  for 
defendants. 


[IN  THE  COMMON  PLEAS  DIVISION.] 

1880.    1       ASKWBiOHT  (appellant)  v. 
Feb.  27.  J  EVANS  (reepondeni). 

Mines — MetaUiferoua  Mines  Begtdation 
Act,  1872  (35  ^  36  VicL  c.  77)— Fencing 
Shaft  of  Abandoned  Mine — Otoner — Person 
interested  in  Minerals. 

The  appeUamt  was  lessee  of  a  lead  mine 
and  of  all  the  duties  arising  therefrom^ 
vnder  a  lease  from  the  Duchy  of  Lancaster^ 
by  which  he  had  to  pay  to  the  duchy,  hy 
way  of  rent,  all  he  might  annually  receive 
in  respect  of  the  mine,  with  an  additional 
yearly  rent  of  five  shillings.  The  mine  was 
aemised  to  him  siibject  to  a  custom  by 
which  all  the  subjects  of  the  realm  have  a 
right  to  search  there  for  veins  of  lead  ore, 
uponpa/ying  certain  duties,  and  the  appellant 
had  no  pecuniary  interest  in  the  mine  or  in 
the  minerals  thereof. 

Section  13  of  the  Metalliferous  Mines 
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BegidaHon  Act,  1872  (35  ^  36  Vict.  c.  77), 
reqmrei  the  owfier  of  an  abandoned  mine  to 
which  the  Act  dppUee  and  every  other  per- 
son  interested  in  the  minerals  of  the  mine^ 
to  cause  the  top  of  the  shaft  to  he  fenced^ 
and  seoiu>n4sl  states  that  the  term  "  owner  " 
means  any  person  *'  who  is  the  immediate 
proprietor,  or  lessee^  or  occupier  of  a  mine,** 
"  and  does  not  include  a  person  who  merely 
receives  a  royalty  rent  or  fine  from  a  mine,  or 
is  mereHy  the  proprietor  of  a  mine  subject  to 
any  lease,  grant  or  license  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil 
and  not  interested  in  the  mtnercUs  of  the 
mine  " ; — 

Held,  that  the  appeiUant  wcu  neither 
owner  of  the  mine  nor  a  person  interested 
in  its  minerals  within  the  meaning  ofsectuyn 
13,  a/nd,  therefore,  upon  the  mine  being 
abandoned  he  woe  not  liable  to  cause  the 
top  of  its  shaft  to  be  fenced  as  required  by 
that  section, 

Qnaare,  whether  the  statute  applies  to  a 
mine  which  belongs  to  the  Duchy  of  Lan- 
caster. 

Case  stated  W  the  justices  of  Derby 
under  20  &  21  Vict.  c.  43. 

The  appeUant  was  oonvicted  by  the 
said  justices  and  fined  Is.  and  costs  of 
the  offence  mentioned  in  an  information 
preferred  against  him,  that  he  being  a 
person  interested  in  the  minerals  of  the 
mines  at  Ible  Wood,  in  the  parish  of 
Wirksworth  in  the  said  county,  did  fail 
or  neglect  to  cause  the  tops  of  the  shafts 
from  the  surface  of  the  said  mines  to  be 
kept  securely  fenced  for  the  prevention  of 
accidents  contraiy  to  the  Metalliferous 
Mines  Begulation  Act,  1872. 

The  case  as  stated  was  as  foUows : — 

Upon  the  hearing  of  the  said  informa- 
tion it  was  proved  on  the  part  of  the 
respondent  and  found  as  a  &ct  that  the 
top  of  the  shaft  of  a  mine  in  Ible  Wood 
in  the  parish  of  Wirksworth,  was  not 
fenced  as  in  the  said  information  is  men- 
tioned. 

It  was  also  proved  or  admitted  that 
the  mine  in  question  had  been  abandoned 
for  many  years,  and  that  such  mine  was 
within  fifty  yards  of  a  public  footpath. 

It  was  also  proved  or  admitted  that 
the  appellant  was  the  lessee  under  the 
Duchy  of  Lancaster  of  the  mineral  dues 
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payable  in  respect  of  the  minerals  arising 
from  all  the  mines  within  the  wapentake 
of  Wirksworth,  which  comprises  the 
mine  in  question,  for  a  term  of  twenty- 
one  years,  commencing  on  the  25th  of 
March,  1879,  but  that  he  had  to  account 
for  and  pay  over  to  the  duchy  all  sums 
received  in  respect  of  such  mineral  dues, 
and  that  the  appellant  had  no  pecuniary 
interest  in  the  said  mines  or  in  the 
minerals  thereof. 

A  copy  of  the  said  lease  was  annexed 
to  and  to  be  taken  to  form  part  of  the 
case  (1). 

(1)  The  copy  of  the  lease  referred  to  in  the 
case  vma  that  of  a  lease  made  on  the  9th  of  June, 
1879,  between  the  Queen's  Most  Excellent  Ma- 
jesty of  the  one  part  and  Frederick  Charles 
Arkwright,  therein  described,  of  the  other  part. 
By  it  Her  Migesty,  by  and  with  the  advice  of 
her  Chancellor  and  Council  of  her  Duchy  of 
Lancaster,  demised  unto  the  said  Frederick  Charles 
Arkwright,  his  executors,  administrators  and 
assigns,  "  all  those  mines  of  lead  with  their  ap- 
purtenances within  the  soke  and  wapentake  of 
Wirksworth,  parcel  of  Her  Majesty's  Duchy  of 
Lancaster  in  the  county  of  Derby,  subject  to  the 
custom  of  working  the  same,"  **  all  those  duties 
called  lot  and  cope  within  the  said  soke  and 
wapentake  of  Wirksworth,"  and  "all  and  all 
manner  of  perquisites  and  profits  arising  and 
growing,  happening  or  becoming  due  or  pajrable  or 
appertaining  of,  firom  or  to  the  Barmote  Courts 
within  the  said  soke  and  wapentake."  To  hold 
the  same  from  the  25th  of  March,  1879,  for  the 
term  of  twenty-one  years.  The  rent  reserved 
was  the  following:  "the  yearly  Tent  of  five 
shillings  and  in  addition  thereto  a  sum  by  way  of 
further  rent  equal  to  the  full  amount  received  in 
each  year  by  the  lessee  from  or  in  respect  of  the 
demised  premises  or  by  reason  of  the  demise 
hereinbefore  made  thereof  to  be  payable  on  the 
25th  day  of  March  and  the  29th  day  of  September 
in  each  year  without  any  deduction  except  such 
deductions  as  are  specified  in  clause  1  of  the 
fourth  schedule."  The  clause  1  of  the  fourth 
schedule  was  the  following : 

"  1.  The  lessee  may  from  time  to  time  deduct 
from  the  reserved  rents — 
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It  was  thereapon  contended  by  the 
appellant's  solicitor  that  the  appellant 
having  no  pecuniary  interest  in  the 
minerals  of  the  said  mines  was  not  a 
person  interested  in  the  minerals  of  the 
said  mines  within  the  meaning  of  section 
13  of  the  Metalliferous  Mines  Regulation 
Act,  1872,  and  therefore  not  liable  to 
fence  the  top  of  the  said  shaft.  The 
appellant's  solicitor  also  contended  that 
if  the  justices  considered  the  appellant 

"(1)  Any  sum  or  Bums  not  exceeding  in  the 
Ttrhole  in  any  one  half-year  100/.  which  the  lessee 
may,  during  the  same  half  year,  have  expended 
in  respect  of  salary  to  the  steward  of  the  said 
soke  and  wapentake,  or  the  barmaster  of  the  said 
soke  and  wapentake,  or  either  of  them  and  in  re- 
spect of  the  holding  of  the  said  barmote  Courts. 

"  (2)  Any  sums  which  the  lessee  shall,  daring 
the  half  year  for  which  the  reserved  rents  are 
payable,  have  properly  paid  under  the  provisions  of 
clause  2  of  the  third  schedule."  The  third  sche- 
dule (which  contained  the  lessee's  covenants) 
stated  in  clause  2  that  "  the  lessee  shall  during 
the  term  pay  all  land  tax,  tithe,  quit  rent,  sewers 
rates,  and  all  other  taxes,  rates  and  assessments 
whatsoerer,  parliamentary,  parochial,  extraor- 
dinary or  otherwise,  for  the  time  being  charged, 
assessed  or  imposed  on  the  demised  premises,  or 
any  part  thereof,  or  on  the  reserved  rents,  or  any 
of  them.'* 

Amongst  the  covenants  by  the  lessee  there  was 
one  that  the  lessee  should,  during  the  term,  use 
all  diligence  to  collect  and  get  in  all  duties  and 
sums  payable  to  him  under  and  by  virtue  of  the 
"  Derbyshire  Mining  Customs  and  Mineral  Courts 
Act,  1852,"  and  under  and  by  virtue  of  this  lease. 
And  another  that  he  should  keep  books  of  account 
in  which  should  be  entered  all  such  sums  as  should 
be  received  by  him  in  respect  of  the  demised  pre- 
mises and  all  sums  paid  by  him  in  respect  thereof, 
which  he  might  be  entitled  to  deduct  from  the 
reserved  rent  as  provided  by  the  said  clause  1  of 
the  fourth  schedule,  and  should  at  all  times  when 
required  produce  such  books  for  the  inspection  of 
any  person  who  should  be  authorised  to  inspect 
the  same  by  Her  Majesty  or  by  the  Chancellor  of 
the  Duchy. 


a  person  interested  in  the  minerals 
of  the  said  mines  within  the  meaning 
of  the  said  section,  and  as  such  liable 
to  fence  the  top  of  the  said  shaft, 
evidence  must  be  given  that  minerals 
were  still  to  be  found  in  the  said  mine, 
and  no  such  evidence  had  been  given, 
and  it  might  be  presumed  that  the 
mine  had  been  abandoned  in  consequence 
of  there  being  no  minerals  therein.  The 
solicitor  for  the  respondent  contended 
that  it  was  enough  if  the  appellant  had 
any  interest  whatever  in  the  said  mines 
or  in  the  minerals  thereof.  That  it  was 
not  necessary  that  the  appellant  should 
have  a  pecuniary  interest.  That  it  was 
not  necessary  for  the  respondent  to  prove 
that  minerals  still  existed  in  the  said 
mines. 

The  justices  being  of  opinion  that  the 
appellant  as  such  lessee  (although  having 
no  pecuniary  interest)  was  a  person  in- 
terested  in  the  minerals  of  the  said  mine 
within  the  meaning  of  section  13  of  the 
said  Act  gave  their  determination  against 
the  appellant  in  manner  before  stated. 

The  question  of  law  for  the  opinion  of 
the  Court  was  whether  or  not,  upon  the 
evidence  ^bove  stated,  the  said  justices 
were  justified  in  so  convicting  and  fining 
the  appellant. 

Hersohell  (McLeod  with  him),  for  the 
appellant. — The  Duchy  of  Lancaster  is 
the  owner  of  the  mines  in  the  hundred  of 
High  Peak,  Derbyshire,  amongst  which 
is  the  mine  in  question,  and  the  working 
of  these  mines  is  regulated  by  14  &  15 
Vict.  0.  94,  from  which  statute  it  appears 
that  there  is  a  custom  from  time  im- 
memorial in  the  High  Peak  hundred  for 
all  the  subjects  of  the  realm  to  have  a 
right  to  search  for  and  dig  mines  or  veins 
of  lead  ore  there,  upon  paying  certain 
duties  (2).  The  appellant  is  a  lessee 
of  this  mine  under  a  lease  from  the 
Grown  in  right  of  the  duchy,  and  by  that 
he  has  it  is  true  a  right  to  receive  all  the 
mineral  duties  payable  in  respect  of  the 
mine,  but  it  is  only  as  a  collector  or 
receiver  for  the  duchy,  for  he  is  by  the 
lease  to  hand  over  to  the  duchy  all  he  so 

(2)  See  the  recital  to  the  Act  and  the   IQUi 
section, 
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receives  in  respect  of  the  demised  pre- 
mises, and  in  addition  thereto,  to  pay  the 
annual  rent  of  five  shillings.  He  were- 
f ore  has  no  peonniarj  interest  whatever 
in  the  working  of  the  mine.  How,  then, 
does  he  come  within  section  13  of  the 
Metalliferons  Mines  Beg^nlation  Act, 
1872  (35  &  36  Vict.  c.  67)  (3),  as  being 
either  "  the  owner  of  the  mine  or  other 
person  interested  in  the  minerals  of  the 
mine  ?  " 

The  term  "  owner  "  is  defined  bj  sec- 
tion 41  to  mean  "any  person  or  body 
corporate  who  is  the  immediate  proprietor, 
or  lessee,  or  occupier  of  any  mine  or  of 
any  part  thereof,  and  does  not  include  a 
person  or  body  corporate  who  merely 
receives  a  royalty  rent  or  fine  from  a 
mine,  or  is  merely  the  proprietor  of  a 
mine  subject  to  any  lease,  grant  or  license 
for  the  working  thereof,  or  is  merely  the 
owner  of  the  soil  and  not  interested  in 
the  minerals  of  the  mine." 

[Lord  Goleridob,  O.J. — Is  not  the  ap- 
pellant owner  ?] 

No,  and  moreover  to  be  within  sec- 
tion 13  it  is  necessary,  whether  owner  or 
not,  that  he  should  be  interested  in  the 
minerals. 

In  Evans  v.  Mostyn  (4)  the  owners  had 
power  to  detain  the  minerals  gotten  until 
the  royalty  was  paid,  and  were  therefore 
interested  in  the  minerals  within  the 
meaning  of  this  13th  section.  Here 
there  is  no  evidence  that  there  are  any 
minerals  in  the  mine,  and  even  if  there 
be,  section  41  excludes  the  appellant 
from  coming  within  its  definition  of 
owner. 

Dugdale,  for  the  respondent. — The  ap- 
pellant is  both  owner  and  a  person  in- 
terested in  the  minerals  of  the  mine.  The 
appellant  clearly  is  lessee  of  the  mine, 

(3)  Section  13  of  35  &  36  Vict.  c.  77  enacU 
that,  "  Where  any  mine  to  -which  this  Act  applies 
it  abandoned,  or  the  working  thereof  discontinued, 
at  whateyer  time  such  abandonment  or  discontinu- 
ance occorred,  the  owner  thereof  and  evezy  other 
person  interested  in  the  minerals  of  the  mine 
shall  canse  the  top  of  the  shaft  and  any  side 
entrance  from  the  sor&ce  to  be  and  to  be  kept 
seeorely  fenced  for  the  prevention  of  accidents." 

(4)  47  Law  J.  Bep.  M.C.  25. 
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and  therefore,  according  to  section  41  of 
the  statute,  fnlfils  the  definition  of  the 
term  "  owner,"  and  so  is  brought  within 
section  13.  It  is  immaterial  what  was 
the  consideration  for  the  lease,  and 
whether  it  gives  the  appellant  a  pecu- 
niary interest  or  not  in  the  minerals. 
The  lease  is  a  distinct  demise,  which 
vests  the  mine  and  duties  in  the  appel- 
lant, so  that  no  one  can  work  the  mine 
and  take  out  the  lead  without  paying 
duties  to  the  appellant.  The  Legislature, 
in  requiring  the  shaft  of  an  abandoned 
mine  to  be  fenced,  could  not  have  con- 
templated that  the  owner  of  the  mine,  or 
person  interested  in  its  mineral,  had  any 
pecuniary  interest  therein,  and  it  cannot 
be  necessary  that  he  should  have  such  an 
interest  in  order  to  make  him  liable  to 
do  what  the  Act  requires  for  the  protec- 
tion of  the  public.  There  was  no  evi- 
dence before  the  justices  that  there  were 
no  minerals  in  the  mine,  and  the  appel- 
lant being  lessee  of  the  mine,  must  be 
interested  in  whatever  minerals  there  are 
in  the  mine. 

[LiNDLET,  J.  — Is  it  clear  that  the 
Metalliferous  Mines  Regulation  Act,  1872, 
applies  at  all  to  Royal  mines  ?] 

If  neither  the  Crown  nor  the  appellant 
be  bound  to  fence,  then  no  one  is  bound. 

HerscheU  replied. 

LoBD  Goleridob,  C.J. — I  am  of  opinion 
that  our  judgment  should  be  for  the  ap- 
pellant, and  that  the  true  construction  of 
this  Act  of  Parliament  does  not  include  a 
person  in  the  position  of  the  appellant. 
Looking  at  the  words  and  provisions  of 
the  Act,  I  think  that  the  peculiar  custom 
of  the  High  Peak  was  not  contemplated 
when  the  Act  was  passed,  and  certainly 
the  14  <fe  15  Vict.  c.  94  is  carefully  left 
out  of  the  Act,  and  is  nowhere  alluded  to 
in  it.  We  have,  therefore,  to  apply  the 
words  of  an  Act  of  Parliament  to  a  sub- 
ject matter  which  the  Act  did  not  con- 
template. 

I  pass  over  the  question  whether  the 
Metalliferous  Mines  Regulation  Act,  1872, 
does  or  not  apply  to  mines  the  owner- 
ship of  which  is  in  the  Crown  in  right 
of  the  duchy,  and  I  will  assume  that 
it  does,  but  I  do  not  find  in  it  words 
which  will  include  a  person  in  the  posi- 
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tion  of  the  appellant.  In  one  sense  the 
appellant  is  lessee  of  these  mines,  but 
only  in  a  technical  and  nnnsnal  sense. 
It  is  true  that  there  are  in  the  lease 
woids  of  demise,  yet,  when  the  whole  of 
it  is  looked  at,  the  appellant  is  mnch 
more  like  a  receiver  than  a  lessee.  The 
Grown  demises  the  mines  to  him,  and 
also  all  the  dues  and  royalties,  and  every- 
thing that  comes  from  the  mines,  bnt 
what  he  has  to  pay  for  this  demise  is  all 
that  he  receives.  He  is  to  pay  all  the 
rents  and  royalties  which  he  receives 
subject  to  certain  deductions,  which  are 
those  which,  if  the  Crown  had  not  de- 
mised, the  Grown  would  have  had  to  pay ; 
so  that  the  lessee  stands  in  the  place  of 
the  Grown,  and  the  whole  of  the  rent  is 
paid  to  the  Grown.  Does  that  bring  the 
appellant  within  the  meaning  of  the  4Ist 
section  P  Does  it  make  him  an  *'  owner  " 
or  a  '*  person  "  interested  in  the  minerals 
of  the  mineP  The  more  unfavourable 
mode  for  the  appellant  is  to  try  whether 
he  can  be  made  out  to  be  ''owner" 
within  the  meaning  of  the  Act  rather 
than  whether  he  can  be  regarded  as 
interested  in  the  mine;  and  I  think 
that  that  is  the  proper  mode  of  look- 
ing at  the  question,  for  the  Act  says, 
''the  owner  and  any  other  person  in* 
teres  ted  in  the  minerals  of  the  mine." 
It  does  not,  as  it  appears  to  me,  dis- 
tinguish the  one  from  the  other,  and 
treat  "  owner  *'  as  one  class  and  "  person 
interested  "  as  another  class,  but  it  treats 
both  as  interested  in  the  minerals.  There- 
fore, the  question  is  whether  the  appel- 
lant can  be  said  to  come  within  the  words 
'*  owner  interested  in  the  minerals  of  the 
mine."  Now  the  41st  section  enacts  that 
the  term  "owner,"  when  used  in  relation 
to  any  mine,  means  any  person  or  body 
corporate  who  is  the  ''immediate  pro- 
prietor" (the  appellant  is  clearly  not  the 
immediate  proprietor  of  this  mine)  "or 
lessee"  (in  one  sense  he  is  the  lessee, 
because  he  has  a  lease  of  the  mine)  "  or 
occupier."  He  is  not  the  occupier,  though 
probably  he  is  the  lessee.  But  it  is  not 
enough  that  he  ful6l  that  part  of  the  in- 
terpretation clanse;  he  must  fulfil  the 
whole  of  its  conditions  to  be  affected  by 
it ;  and  the  clause  goes  on  to  say  that  the 
word  owner  "  does  not  include  a  person  or 


body  corporate  who  merely  receives  a 
royalty,  rent  or  fine  from  a  mine,  or  is 
merely  the  proprietor  of  a  mine  subject 
to  any  lease,  grant  or  license  for  the 
working  thereof,  or  is  merely  the  owner 
of  the  soil,  and  not  interested  in  the 
minerals  of  the  mine."  Now  a  person  or 
body  corporate  in  this  second  part  of  the 
section  must  be  taken  as  equally  exten- 
sive with  "  person  or  body  corporate  "  in 
the  first  part  of  the  section,  and  if  "a 
person  or  body  corporate"  in  the  first 
part  includes  a  lessee,  so  a  person  or 
body  corporate  may  be  a  lessee  in  the 
second  part ;  but  then,  if  he  is  a  person 
who,  being  a  lessee,  "merely  receives  a 
royalty,  rent  or  fine  from  a  mine,"  he  is 
not  an  owner  within  the  meaniog  of  the 
first  part  of  the  section  by  the  express 
words  of  the  section  itself.  It  appears  to 
me  that  that  is  exactly  the  appellant's 
position.  He  is  a  lessee  of  the  mine,  but 
a  lessee  who  merely  receives  a  royalty, 
rent  or  fine  from  the  mine,  and  that  does 
not  make  him  owner  in  the  sense  in 
which  it  is  sought  to  make  him.  More- 
eyer,  it  seems  to  me  that  the  appellant  is 
placed  by  the  duchy  exactly  in  the  posi- 
tion of  the  duchy,  and  the  duchy  are  the 
owners  of  the  soil,  and  if  the  lease  parts 
with  everything  that  the  duchy  has  to 
part  with  for  twenty- one  years,  then  he 
is  also  merely  owner  of  the  soil,  and  that 
will  not  bring  him  within  the  first  part 
of  the  41  st  section  if  he  has  no  other 
interest  in  the  mine.  It  is  said  that  he 
has  the  right  of  working  it,  but  he  has 
that  right  only  in  common  with  all  other 
subjects  of  the  realm ;  and  the  14  ft  15 
Vict.  c.  94  shews  that,  and  that  it  is  a 
right  not  by  statute,  but  by  immemorial 
custom.  Therefore,  the  appellant,  if  he 
did  dig  for  lead,  would  not  do  so  under 
his  lease,  for  he  would  have  no  better 
right  as  lessee  to  do  so  than  any  one  in 
this  Gourt  who  might  choose  to  go  and 
dig  in  this  mine  in  accordance  with  the 
custom.  I  think,  therefore,  that  he  is 
not  the  owner  in  any  sense  which  would 
bring  him  within  the  words  of  this  Act. 
It  seems  to  me,  as  I  have  already  said, 
that  the  more  unfi&voarable  mode  to  the 
appellant  was  to  try  whether  he  was 
owner  within  the  meaning  of  the  Act, 
bnt  it  has  been  said  that^  if  not  owner, 
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he  IB  interested  in  the  minerals  of  the 
mine.  Now  I  incline  to  think  that  we 
most  assume  that  there  are  some  minerals 
in  the  mine  if  it  were  worked  (though 
this  is  not  affirmatively  proved)  ;  bnt  the 
mine  is  not  worked,  and  is  an  abandoned 
mine.  However,  if,  instead  of  being 
abandoned,  the  mine  were  being  worked 
and  were  full  of  lead,  I  fail  to  see  that 
the  appellant  would  be  interested  in 
the  minerals  in  the  sense  intended  bj 
the  Aot;  for  as  regards  the  right  of 
dig^uig  and  searching  for  lead,  he  would 
have  no  better  right  than  any  other  sub- 
ject of  the  Queen,  and  he  would  be  in- 
terested only,  if  at  all,  in  the  dues ;  but 
though  in  form  the  lease  is  a  demise 
of  the  dues,  in  substance  it  makes  him 
only  a  receiver  of  them,  for  he  has  to 
hand  over  all  the  dues  to  the  duchy  when 
he  receives  them.  I  think,  therefore,  that 
neither  upon  the  ground  of  being  owner 
nor  upon  the  ground  of  being  interested 
in  the  minerals  is  the  appellant  within 
the  terms  of  the  Act.  Probably  the 
peculiar  relation  of  the  duchy  and  of  the 
subjects  of  the  realm,  and  such  lessees  as 
the  appellant  in  the  present  case,  were 
not  in  the  contemplation  of  the  Legis- 
lature when  the  Metalliferous  Mines  Re- 
gulation Act,  1872,  was  passed;  at  all 
events,  the  position  of  such  a  person  as 
the  appellant,  as  a  middle  man  between 
the  duchy  and  those  who  have  the  right 
of  digging  for  minerals,  namely,  all  the 
subjects  of  the  realm,  has  not  been  de- 
fined by  this  Act.  Therefore  I  am  of 
opinioa^that  the  appellant  is  not  brought 
within  the  words  of  the  Act^  and  that 
the  decision  of  the  magistrates  must  be 
reversed. 

LiKDLET,  J. — I  am  of  the  same  opinion. 
The  appellant  was  summoned  for  not 
causing  the  top  of  the  shaft  of  an  aban- 
doned mine  to  be  securely  fenced.  The 
appellant  is  only  a  lessee  of  mines  of 
lead.  The  case  does  not  say  that  the  mine 
in  question  is  an  old  leaa  mine,  or  that 
there  is  or  is  not  lead  in  it,  and  it  may, 
for  aught  that  appears  to  the  contrary, 
be  any  other  mine,  when  the  appellant 
would  have  nothing  to  do  with  it.  I  will 
assume,  howeyer,  that  it  is  a  mine  of 
which    the    appellant  would    be    lessee 
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under  his  lease.  Then  let  us  first  under- 
stand the  effect  of  this  lease,  which  is  a 
peculiar  one.  The  lease  is  a  demise  from 
the  Crown  to  the  appellant  of  all  the 
mines  within  the  wapentake  of  Wirks- 
worth,  subject  to  the  right  of  working 
the  same ;  and  the  peculiarity  of  this  lease 
is  that  the  lessee,  the  appellant,  has  to 
hand  over  to  the  Crown  all  that  he  gets 
under  it,  and  he  has  no  pecuniary  benefit 
from  it  whatever.  Supposing,  for  in- 
stance, the  14  ft  15  Vict.  c.  94  were  re- 
pealed, he  would  stiU  be  the  lessee  of 
these  mines,  and  for  that  he  pays  a  rent 
of  bs.  a  year.  Technically  he  is  lessee, 
and  has,  1  presume,  the  legal  estate,  but 
instead  of  Doing  lessee  in  the  ordinary 
sense,  he  is  reiJly  only  a  receiver  and 
agent  for  the  Crown,  if  he  were  a  mere 
a^ent  he  would  of  course  be  liable  to  be 
dismissed,  but  by  reason  of  the  lease  he 
has  an  interest  in  the  mines,  and  for  that 
he  pays  a  rent  of  bs.  a  year,  and  so  can- 
not be  dismissed  as  a  common  agent  or 
receiver,  and  that,  for  aught  I  know,  may 
be  the  explanation  of  reserving  such  rent 
of  bs.  a  year. 

Now  let  us  consider  whether,  that  being 
his  position  under  the  lease,  he  is  an 
owner  or  a  person  interested  in  the 
minerals  within  the  meaning  of  the 
Metalliferous  Mines  Begulation  Act,  1872. 
He  has,  so  far  as  1  can  see,  no  interest 
whatever  in  the  minerals  except  so  &r  as 
he  is  lessee.  Then  the  question  is  whether 
he  is  ''owner"  within  the  meaning  of 
section  41.  I  assume  that  the  mine  is  a 
lead  mine,  though  that  is  not  so  found  in 
the  case.  Then,  being  in  some  sense  a 
lessee  thereof,  he  would  come  within  the 
first  part  of  that  section,  but  being  a 
lessee  in  the  sense  only  which  I  have 
before  mentioned,  he  comes  vrithin  the 
negative  part  of  that  section,  which  says 
that  *'  the  term  owner  does  not  include  a 
person  or  body  corporate  who  merely  re- 
ceives a  royalty,  rent  or  fine  from  a  mine, 
or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  gprant  or  license  for 
the  working  thereof,  or  is  merely  the 
owner  of  the  soil,  and  not  interested  in 
the  minerals  of  the  mine."  It  appears  to 
me  that  he  is  in  the  position  of  a  mere 
owner  of  the  soil,  and  that  he  has  no 
interest  in  the  minerals  except  that  he 
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has  technicallj  an  interest  in  the  dues 
and  royalties,  all  of  which,  however,  he 
has  to  hand  over  to  the  Grown  after  he 
has  received  them.  I  therefore  do  not 
think  that  the  appellant  is  ''owner"  or 
*'  person  interested"  within  the  meaning 
of  the  Act,  and  that  on  these  grounds 
the  decision  of  the  magistrates  ought  to 
be  reversed. 

Decision  reversed. 


Solicitors — F.  J.  &  G.  J.  Braikenridge,  ageots  for 
Kichardson  &  Small,  Burton-on-Trent,  for  ap- 
pellant ;  F.  T.  Dabois,  agent  for  Leech  &  Co., 
Derby,  for  respondent. 
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THE  QUEEN  V.  ROADLET.* 


[CROWN  CASE  RESERVED.] 
1880. 
May 

Assault — Consent — GhUd  of  Tender 
Years, 

The  prisoner  was  indicted  at  Quarter 
Sessions  for  an  indecent  assandi  on  a  girl 
seven  years  of  age.  The  chairman  refused 
to  allow  the  prisoner's  counsel  to  address 
the  jury  on  the  question,  of  the  girVs  consent 
to  the  prisoner's  act^  ruling  that  a  child  of 
seven  years  old  might  suhmitf  hut  was  in^ 
capable  of  giving  consent  in  sitch  a  case: — 

Held,  that  such  ruling  was  wrdng. 

The  Queen  v.  Bead  (2  Car.  &  K.  957 ; 
3  Cox  C.  C.  266)  followed. 

Case  reserved  by  the  deputy  chairman 
of  the  Leicester  Quarter  Sessions. 

The  prisoner  was  indicted  for  indecently 
assaulting  Sarah  Burton,  a  child  of  seven 
years  ola.  According  to  the  evidence 
given  at  the  trial,  the  mother  of  the  child^ 
noticing  that  she  had  a  discharge  from 
her  private  parts,  took  her  to  a  surgeon 
for  advice,  who  treated  the  case  as  one  of 
gonorrhoea.  In  consequence  of  this,  in- 
quiries were  made,  and  the  child  stated 
at  the  trial  that  she  and  another  child  of 
a  like  age  had  been  accustomed  to  ride 
with  the  prisoner  in  his  milk  cart,  and 
that  on  one  occasion  she  and  the  prisoner 

♦  Coram  Kelly,  C.B. ;  Lush,  J. ;  Denman,  J. ; 
Lopes,  J. ;  and  Bowen,  J. 


got  out  of  the  cart  and  went  into  a  yard ; 
that  there  the  prisoner  undid  his  trousers 
and  lifted  up  her  clothes,  putting  his  pri- 
vate parts  against  her  own.  The  prisoner, 
on  being  examined  by  a  surgeon,  was 
found  to  be  diseased,  and  in  such  a  state 
that  contact  with  his  person  miffht  have 
infected  the  child  in  the  manner  described 
by  the  surgeon.  There  was  no  sign  of 
penetration  or  of  violence. 

The  prisoner  was  defended  by  counsel, 
who  proposed  to  address  the  jury  on  the 
question  of  the  chOd's  consent  to  the 
prisoner's  act.  The  chairman,  however, 
refused  to  allow  the  question  of  consent 
to  be  put  to  the  jury,  ruling  that  a  child 
of  seven  years  old  might  submit,  but  is 
incapable  of  giving  consent  in  such  a 
case. 

The  prisoner  was  convicted. 

The  question  reserved  for  the  Court 
was  the  correctness  or  otherwise  of  the 
chairman's  ruling  in  the  case. 

Hensm^wn  appeared  for  the  prisoner. 

Prosser  (D.  Kingsford  with  him),  for 
the  prosecution. 

[Denman,  J.—  Is  not  this  case  concluded 
by  the  decision  of  this  Court  in  Hie  Queen 
V.  Read  (1)  ?] 

Prosser  admitted  that  he  was  unable  to 
distinguish  the  cases. 

Lush,  J. — The  ruling  of  the  chairman 
cannot  be  supported. 

The  Coubt  held  that  the  conviction 
could  not  be  sustained. 

Conviction  ^pMshed. 


Solicitors — Austen,  De  Gez  &  Candler,  apients  for 
W.  N.  Reeve,  Leicester,  for  prosecution. 


(1 )  2  Car.  &  K.  967 ;  8  Cox,  C.  C.  266. 
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[IN  THE  COURT  OF  APPEAL.] 
{Appeal  from  the  Quern* a  Bench  Dvvieian.) 
1880.      1  MBLLOB  (appellami)  v.  DSVHAU 
March  18.  /  (reepandent).* 

Praelice — Appeal — "  Oriminal  Oause  or 
Matter  ''-^Judicature  Act,  1873  (86  ^  37 
Vict,  c,  66),  8.  47 — Elementary  Educa- 
tion Act,  1870  (33  Sr  34  Vict.  c.  76),  se.  74^ 
and  92 — School  Board — Offence  against 
By-laws, 

Section  74  of  the  Elementary  Education 
Act,  1870,  enables  a  school  hoard  to  make 
by-laws  for  certain  purposes,  and,  amongst 
them,  for  the  purpose  of  imposing  penal- 
ties, recoverable  in  a  summary  manner,  for 
breach  of  any  by-law. 

Section  92  provides  thai  any  penalty 
recoverable  summarily  under  the  Act  may 
be  recovered  before  justices  in  manner 
directed  by  the  11  ^12  Vict.  c.  43  (Jervis' 
Act),  and  the  Acts  amending  the  same. 

Upon  an  information  against  the  re- 
spondent to  recover  a  penalty  for  breach  of 
one  of  the  by-laws  of  a  school  board, 
justices  stated  a  case  for  the  opinion  of  the 
Queen* s  Bench  Division,  who  gave  judgment 
for  the  respondent : — 

Held,  on  appeal,  that  this  judgment  was 
in  a  ^*  criminal  cause  or  moMer**  within 
section  Ai7  of  the  Judicature  Act,  1873,  and 
therefore  that  the  appeal  would  not  He. 

Appeal  from  a  judgment  of  the  Queen's 
Bench  Division  on  a  case  stated  by 
justices  under  20  A  21  Yiot.  c.  43. 

The  appellant  who  was  clerk  to  the 
Oldham  School  Board  preferred  an  in- 
formation  against  the  respondent  for 
neglecting  to  cause  his  child  to  attend 
school  during  the  whole  of  the  ordinaiy 
school  hours  as  required  bj  the  by-laws 
of  the  board. 

Upon  the  hearing,  justices  at  petty 
sessions  holden  at  Oldni&m  dismissed  the 
information,  but  stated  a  case  for  the 
opinion  of  the  Queen's  Bench  Division, 
raitnng  the  question  whether  or  not  the 
respondent  was  bound  to  send  his  child, 
who  was  attending  an  efficient  elementary 
school  under  the  Factory  Acts,  to  the 
board  school  under  the  by-laws. 

*  Coram  Bnmirell,  L.  J. ;  BaggaUAj*  L.  J. ;  and 
Th€«iger,  L  J. 

Vot.  49.— M,0, 


The  Queen's  Bench  Division  gave 
judgment  for  the  respondent — ^reported 
48  Law  J.  Bep.  M.C.  113. 

A.  L.  Smith  and  Bieey  for  the  ap- 
pellant.— An  objection  will  be  taken  to 
the  jurisdiction  of  the  Court  to  hear  this 
appeal  on  the  m)und  that  the  judgment 
of  the  Queen's  Bench  Division  was  given 
in  a  criminal  cause  or  matter  within  sec- 
tion 47  of  the  Judicature  Act,  1873.  It 
is  submitted  that  this  objection  must  fail. 
By  the  Elementary  Education  Act,  1870 
(1),  the  neglecting  to  send  a  child  to 
school  is  not  made  a  "  criminal  matter." 

The  mere  fact  that  a  penalty  is  im- 
posed cannot  make  the  offence  a  criminal 
matter,  and  the  mode  in  which  the  sum 

(1)  Section  74  of  the  Elementaxy  Ednoation 
Act,  1870  (38  &  34  Vict  c.  76)  prorides  that 
*'  every  school  board  may  firom  time  to  time,  with 
the  approval  of  the  Edncation  Department,  make 
by-lawB  for  the  purposes  {inter  alia)  of  requiring 
the  parents  of  children  between  the  ages  of  five 
and  thirteen  to  attend  school;  determining  the 
time  during  which  such  children  are  to  attend 
school ;  and  imposing  penalties  fbr  the  breach  of 
any  by-law."  The  section  further  provides  that 
*'any  proceeding  to  enforce  any  by-law  maybe 
taken,  and  any  penalty  for  the  breach  of  any  by- 
law may  be  reeorered,  in  a  summary  manner," 
but  no  penalty  for  the  breach  of  a  by-law  shall 
exceed  such  amount  as  with  the  costs  will  amount 
to  68,  for  each  offence. 

By  section  92 :  "  Any  penalty  and  any  money 
which  under  this  Act  is  recoverable  summarily, 
and  all  proceedings  under  this  Act  which  may  be 
taken  in  a  summary  manner,  may  be  reooTered 
and  taken  before  two  justices  in  manner  directed 
by  the  11  &  12  Vict,  c  43  (Jeryis*  Act)  and  the 
Acts  amending  the  same." 

The  Oldham  School  Board  duly  m&de  by-laws 
under  the  above  provisions  of  the  Elementary 
Education  Act,  1870. 

By  those  by-laws  parents  of  children  within 
the  ages  specified  in  the  Act  were  required  to 
cause  them  to  attend  the  board  school,  and  a 
penalty  of  6t.  for  n^ecting  to  do  so  was  im- 
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is  recoverable  can  make  no  difference — 
The  Atiomey-Oeneral  v.  Moore  (2).  The 
thing  done  mnst  be  looked  at  in  order  to 
determine  whether  it  is  criminal.  They 
also  referred  to  Tlie  Quee^i  ▼.  Steel  (3)  ; 
The  Queen  v.  Fletcher  (4);  Blake  v. 
Beech  (5). 

Asplandf  for  the  respondent,  was  not 
heard. 

Bbajiwell,  L.J. — I  am  of  opinion  that 
this  objection  cannot  be  got  over.  The 
appellant's  argument  really  comes  to  this, 
that  this  is  so  small  an  offence,  so  very 
trifling  a  criminality,  as  not  to  be  criminal 
at  all.  One  is  induced  to  make  the  remark 
that  the  trifling  nature  of  the  off^ice 
affords  an  excellent  reason  why  there 
should  be  no  appeal  to  this  Court.  It 
would  be  a  curious  result  if,  though  no 
appeal  would  lie  in  a  serious  criminal 
matter,  one  could  be  brought  where  the 
offence  is  small.  It  is  clear  to  my  mind 
that  this  is  a  criminal  matter.  The  in- 
formation is  laid  against  the  respondent 
for  neglecting  to  send  his  child  to  school. 
That  is  a  disobedience  to  the  law  of  the 
land;  that  is,  to  a  valid  by-law  which 
has  the  same  force.  It  is  therefore  a 
crime,  of  the  very  minutest  character  no 
doubt,  but  still  a  crime.  In  my  opinion 
we  have  no  jurisdiction  to  near  this 
appeal,  and  it  must  be  dismissed. 

Baggallat,  L.J.,  and  Thesioeb,  L.J., 
concurred. 

Appeal  dismissed. 


Solidton— Hare  ft  Fell,  for  appellant ;  Chester  & 
Co.,  agents  for  Ponsonby  &  Oarlile,  Oldham, 
for  respondent. 


47  Law  J.  Bep.  M.C.  88. 
(8)  46  Law  J.  Bep.  M.C.  1 ;  Law  Bep.  2  (^.B. 

D.  87. 

(4)  46  Law  J.  Bep.  M.C.  4  ;  Law  Bep.  2  Q.B. 
D.  48. 

(6)  46  Law  J.  Bep.  M.C.  111 ;  Law  Bep.  2 
^x.  D.  335, 


[IN  THE  EXCHBdUEB  DIVISION.] 

r  THE    MALTON     LOCAL     BOABD    OF 

^oNQ     I       HBALTH    {appellants)  v.  the 
T  1    9  \      ^*^^TON  fabmerb'  manure  and 

•'^V  ^-  I         TRADING      COMPANY,       LIMITED 

V.      (responderds). 

Public  Health  Act,  1875,  s.  114— 
Offensive  Trade — "A  Nuisance  or  Injurious 
to  Health'* — Injury  to  Health  of  Sick 
Persons — Nuisance  not  to  Health, 

Under  the  Public  Health  Act,  1875,  s. 
114,  relating  to  complaints  by  an  urban 
sanitary  authority  of  trades  causing  effluvia 
which  are  "  a  nuisance  or  injurious  to  the 
health  of  any  of  the  inhal}itants  of  the  dis^ 
trict'*  of  such  authority ,  complaint  was 
made  of  a  trade  causing  effluvia  which 
were  sheum  to  be  a  wuisancef  but  were  not 
proved  to  affect  hecUth  except  the  health  of 
persons  already  iU: — ^Held,  that  injury  to 
the  health  of  persons  already  HI  was  injury 
to  health  unthin  the  enactment;  and  by 
Stephen,  J.,  that  any  nuisance  by  effluvia 
from  an  offensive  trade,  although  not  a 
nuisance  to  health,  was  a  nuisance  within 
the  enactment. 

Case  stated  by  justices  under  20  &  21 
Vict.  c.  43. 

1.  A  complaint  was  preferred  by  the 
appellants,  the  Local  Board  of  Health  for 
the  district  of  the  parliamentary  borough 
of  Malton,  as  the  urban  sanitaiy  autho- 
rily  of  that  district^  against  the  respon- 
dents, under  section  114  of  the  Public 
Health  Act,  1875  (1),  charging  that  the 

(1)  The  Public  Health  Act,  1875  (88  ft  89  Viet, 
c  65),  8. 114,  eoaets:  "Where  any  candle-house, 
melting-hotue,  melting-place  or  soap-house,  or  any 
slanghter-honse,  or  any  building  or  place  for  boil- 
ing offid  or  blood,  or  for  boiling,  boming  or 
crushing  bones,  or  any  manuiactory,  building  or 
place  used  far  any  trade,  business,  process  or 
manufocture  causing  effluvia,  is  certified  to  any 
urban  authority  by  their  medical  officer  ....  or 
by  any  ten  inhabitants  of  the  district  .  .  .  .  to  be  a 
nuisance  or  injurious  to  the  health  of  any  of  the 
inhabitants  of  the  district,  such  urban  authority 
shall  direct  a  complaint  to  be  made  before  a  justice, 
who  ma^  summon  the  person  by  "  whom  "the  trade 
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lespondentB,  being  the  oocupierB  of  a 
certain  naamhctory^  boilding  or  place 
for  boiling,  burning  and  crusbing  bones, 
or  nsed  for  a  oertam  trade,  basiness,  pro- 
0668  or  mannfaotnre  causing  effluvia,  un- 
lawfully carried  on  their  business  so  as  to 
be  a  nuisance,  or  so  as  to  cause  an  effluyium 
which  was  a  nuisance  or  injurious  to  the 
health  of  the  inhabitants  of  the  district. 

2.  It  was  proved  by  the  appellants  that 
the  respondents  were  the  occupiers  of 
certain  buildings  in  which  the  manu&c- 
ture  of  artificial  manures  (including  bone 
manure  and  the  dissolving  bones  and 
coprolites  with  sulphuric  acid,  but  not 
the  boiling  or  burmng  of  bones)  was 
extensively  carried  on,  and  that  during 
the  process  of  manufiicture,  or  whilst  the 
hot  product  was  being  moved  after  manu- 
fietcture,  or  from  the  storage  of  material, 
effluvia  were  thrown  off  in  large  quanti- 
ties, a  considerable  portion  of  which 
escaped  from  the  buildings,  and  had  been 
from  time  to  time,  but  not  continuously, 
blown  or  carried  into  parts  of  the  appel- 
lants' district,  and  that  numerous  com* 
plaints  had  been  made  of  a  nuisance 
arising  therefrom  to  the  inhabitants.  And 
the  appellants'  medical  offlcer  had  certified 
to  the  appellants,  under  the  said  114th 
section,  tmit  the  building  or  place  occu- 
pied by  the  respondents  was  a  nuisance 
and  injurious  to  the  health  of  the  inhabi* 
tants  of  the  district. 

3.  The  evidence  for  the  appellants  went 
to  shew  that  the  effluvium  was  offensive, 
and  had  on  the  occasions  in  question 
materially  interfered  with  the  comfort  and 
enjoyment  of  the  inhabitants,  and  that 
such  effluvium  had  penetrated  into  some 

....  is  carried  cm  to  appear  before  a  Court  of 
Snmmaiy  JnriedictioD. 

**  The  Court  shall  enqmre  into  the  oomplaint, 
and  if  it  appears  to  the  Coort  that  the  bnsinefls 
carried  on  ....  isannisanceior  cansesanyeffla- 
ria  vhich  is  a  nuisance  or  injurious  to  the  health 
of  any  of  the  inhabitants  of  the  district,  and  unless 
it  be  shewn  that  such  person  has  used  the  best 
practicable  means  tor  abating  such  nuisancci  or 
prerenting  or  counteracting  such  effluvia,  the 
person  so  offending  ....  shall  be  liable  to  a 
penalfy.  •  .  • 


of  the  houses  within  the  district,  causing 
the  inhabitants  to  close  their  windows; 
and  in  one  or  two  instances  nausea  and 
vomiting  were  attributed  to  it,  but  the 
appellants'  principal  medical  witness  did 
not  think  there  was  anything  in  the  va- 
pours to  make  the  persons  who  attributed 
vomiting  to  them  sick.  The  medical 
offlcer,  however,  adhered  to  the  statement 
in  his  certificate  that  the  works  caused  a 
nuisance  and  an  effluvium  which  was 
injurious  to  health;  whereas  the  other 
medical  witnesses  for  the  appellants,  whilst 
of  opinion  that  the  effluvium  nught  make 
^ck  people  worse  and  cause  nausea,  yet 
did  not  think  any  permanent  injury  to 
health  would  arise  therefrom. 

4.  At  the  close  of  the  appellants'  case 
it  was  contended  for  the  respondents  that, 
as  the  medical  evidence  had  failed  to  prove 
injnriousness  to  health,  the  justices  had 
no  power  to  convict  the  respondents,  and 
The  Great  Western  BaUway  Oompany  v. 
Bishop  (2)  was  cited  in  support  of  that 
contocLtion. 

5.  For  the  appellants  it  was  contended 
that  it  was  not  necessary  to  prove  a  nui- 
sance injurious  to  health,  and  that  the 
case  cited,  which  was  decided  under  the 
Nuisances  Removal  Act,  1855,  was  dis- 
tinguishable. 

6.  The  justices  considered  that  the  nui- 
sance must  bo  proved  to  be  injurious  to 
health,  and  that  on  that  point  the  appel- 
lants' case  was  not  maae  out,  it  beinff 
shewn  that  sick  persons  might  feel  it,  and 
to  a  certain  extent  suffer  from  it,  but  not 
permanently.  The  justices  accordingly 
dismissed  the  complamt. 

7.  The  questions  for  the  opinion  of  the 
Court  were :  First,  was  it  necessarv  for 
the  appellants  to  prove  not  onl^  that  a 
nuisance  was  caused  by  the  effluvium,  but 
also  that  it  was  injurious  to  the  health  of 
the  inhabitants  of  the  district  ?  Secondly, 
if  the  Court  should  so  decide,  then  did 
the  appellants  sufficiently  prove  the  efflu- 
vium to  be  "  injurious  to  health  "  within 
the  meaning  of  the  statute  by  evidence 
that  some  nausea  which  was  felt  was 
probably  caused  by  it,  and  that  it  would 
make  sick  persons  within  its  influence 

(2)  41  Law  J.  Bep.  M.C.  120 ;    Law  Bep.  7 
Q.B.  650« 
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worse,  thoDgb  in  the  opinion  of  the  prin- 
cipal medical  witness  it  was  not  actually 
injarioas  to  health  P 

HerscheU  (A,  L.  Smith  with  him),  for 
the  appellants. — Firsts  a  nuisance  com- 
plained of  under  section  114  of  the  Public 
Health  Act,  1875  (1),  need  not  be  injuri- 
ous to  health.  This  case  differs  from  The 
Oreai  Western  Railway  Company  v.  Bishop 
(2),  where  it  was  held  that  in  section  8 
of  the  Nuisances  Remoyal  Act,  1855 
(which  corresponds  with  part  of  section  91 
of  the  Public  Health  Act,  1875),  the 
words  *'a  nuisance  or  injurious  to  h«dth  " 
did  not  include  any  other  nuisances  than 
such  as  were  iniurious  to  health.  The 
difficulty  there  felt  of  giying  a  reasonable 
meaning  to  the  word  **  nuisance,"  unless 
restricted  to  a  nuisance  injurious  to 
health,  does  not  arise  here,  inasmuch  as 
section  114  of  the  Public  Health  Act, 
1875,  is  one  of  a  g^^up  of  sections  dealing 
with  offensiv^e  trades ;  and  the  word  nui- 
sance, if  it  needs  to  be  limited,  is,  there- 
fore, naturally  to  be  limited  to  nuisances 
apt  to  be  caused  by  offensive  trades.  The 
provision  that  for  the  purpose  of  founding 
proceedings  any  ten  inhabitants  of  the 
urban  sanitary  district  may  certify  the 
nuisance  is  a  strange  one,  if  nuisances  to 
health  are  alone  intended.  Secondly, 
there  was  evidence  of  injuriousness  to 
health.  Permanent  injury  to  health  is 
not  necessary,  and  injuriousness  to  the 
health  of  persons  already  ill  is  enough. 

Oave^  for  the  respondents. — The  words 
in  section  114,  "a  nuisance  or  injurious 
to  health,"  mean  a  nuisance  to  hoEdth  or 
injurious  to  health.  The  Legislature 
must  be  taken  to  have  had  the  decision 
in  The  Oreai  Western  Badkoay  Company 
V.  Bishop  (2)  present  to  its  mind  when 
it  used  the  words  upon  which  a  construc- 
tion had  been  put  in  that  case.  Section 
112,  which  deals  with  a  trade  established 
after  the  passing  of  the  Act,  extends  to 
"any  noxious  or  offensive  trade,"  but 
section  113,  which  deals  with  trades 
established  either  before  or  after  the  pass- 
ing of  the  Act^  is  confined  to  *'  noxious  or 
inpiriouB  effects."  And  section  114,  deal- 
ing as  it  does,  like  section  113,  with 
trades  established  either  before  or  after 
the  passing  of  the  Act,  is  to  be  read  as 


[N.8. 

Co,,  EicH. 

confined,  like  section  113,  to  such  trades 
as  are  not  merely  offensive,  but  noxious 
or  injurious.  The  fact  of  sick  persons 
being  made  worse  is  not  enough  to  con- 
stitute injuriousness  to  health  within  the 
meaning  of  the  statute. 

Henehell  was  not  heard  in  reply. 

Kkllt,  O.B. — The  case  turns  upon  the 
construction  of  section  114  of  the  Public 
Health  Act,  1875,  which,  together  with 
sections  112  and  113,  deals  with  offensive 
trades.  The  section  enacts  that  upon 
complaint  made,  as  there  mentioned,  of 
any  place  used  for  any  trade  or  manufac- 
ture which  causes  effluvia,  the  justices 
are  to  enquire  into  the  complaint,  "  and  if 
it  appears  to "  them  "  that  the  business 
carri^  on  ....  is  a  nuisance,  or  causes 
any  effluvia  which  is  a  nuisance,  or  in- 
jurious to  the  health  of  any  of  the  inha- 
bitants of  the  district,"  then  (subject  to 
matter  to  which  I  need  not  refer)  the  per- 
son offending  is  to  be  liable  to  a  nenalty. 
Now,  upon  the  point  whether  the  nui- 
sance was  injurious  to  health,  the  facts 
are  thus  stated  in  the  concluding  words 
of  paragraph  6  of  the  case.  Paragraph  6 
states  uiat  upon  that  point  the  appel- 
lants' case  appeared  not  to  have  been 
made  out,  "  it  being  shewn  that  sick  per- 
sons might  feel  it,  and  to  a  certain  extent 
suffer  from  it,  but  not  permanently."  And 
the  words  of  the  second  question  are, 
'*  Did  the  appellants  sufficiently  pro^e  the 
effluvium  to  be  injurious  to  health  within 
the  meaning  of  the  statute  by  evidence 
that  some  nausea  which  was  felt  was 
probably  caused  by  it,  and  that  it  would 
make  sick  persons  within  its  influence 
worse,  though  in  the  opinion  of  the  prin- 
cipal medical  witness  it  was  not  actually 
injurious  to  health  P  "  My  clear  opinion, 
having  regaad  to  the  words  of  the  statute, 
''any  of  the  inhabitants  of  the  district," 
is  that  causing  effluvia  which  have  the 
effect  of  making  sick  persons  within  the 
district  worse  is  injury  to  health  within 
the  meaning  of  the  statute.  I  am  of 
opinion,  therefore,  that  the  appeal  must 
be  allowed. 

Stbphsn,  J. — Two  questions  are  sub- 
mitted to  us.  To  the  first  question  I 
answer,  No ;  it  was  not  necessary  for  the 
appellants  to  prove  that  the   nuisance 
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oansed  by  tibe  efflavia  was  mjurioiis  to 
health.  Sections  112  to  115  (^  the  Act 
deal  with  offensive  trades.  The  first 
question  arising  is,  whether  in  the  words 
of  section  114^  "  a  nnisance  or  injurious 
to  the  health  of  any  of  the  inhabitants  of 
the  district,"  the  word  "  or  "  is  disjnnc- 
tive,  or  whether,  on  the  contrary,  the 
word  "  nnisance "  is  to  be  read  in  con- 
nection  with  the  words^  '*  to  the  health  of 
any  of  the  inhabitants  of  the  district.'' 
The  respondents  seek  to  make  out  that 
the  word  "nuisance"  means  a  nnisance 
to  health,  by  reference  to  the  case  of  The 
Great  WeHem  BaUtoay  Oompany  y.  Bishop 
(2),  decided  npon  18  ft  19  Vict  c.  121. 
8. 8,  where  the  Court  asked  how  a  reason- 
able interpretation  was  to  be  given  to  the 
word  "nnisance"  save  by  restricting  it 
to  a  nuisance  to  health.  But  there  is 
no  difficulty  in  restricting  the  meaning  of 
the  word  "  nnisance "  in  section  114  of 
the  Public  Health  Act,  1875,  without 
confining  it  to  a  nuisance  to  health,  for 
it  may  easily  be  restricted  to  a  nuisance 
such  as  offensive  trades  are  apt  to  cause. 
I  think,  therefore,  that  whether  the  nui- 
sance was  or  was  not  injurious  to  health, 
the  appeal  must  be  allowed. 


As  to  the  second  of  the  two  questions 
submitted  to  us,  which  I  understand  to  be 
whether  the  suffering  of  sick  people  in 
health,  but  not  permanently,  was  an  in- 
jury to  health  within  the  meaning  of  the 
statute,  I  will  only  add  to  what  my  Lord 
has  said,  that  an  offensive  smell  which 
makes  sick  people  worse  must  more  or 
less  interfere  with  the  health  of  robust 
people.  Both  the  questions  submitted  to 
us  ought,  I  think,  to  be  answered  in 
fiftvour  of  the  appellants. 

Oaae  remitted  wiih  the  opinion  of  the 

Oow/i. 


MicitoTs— WilliftniBoii,  Hill  ft  Co.,  agenU  for 
H.  W.  Pmisod,  MaltoD,  for  appellantB ;  Emmett 
ft  Son,  af^ntf  for  A.  H.  Jackson,  Malton,  for 
raapondents. 
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Abostiok — attemjft  to  procure:  noxious  thing] — 
A  "  noxious  thing"  within  the  24  &  25  Vict 
c.  100.  88.  58,  59,  means  anything  which  is 
harmful  as  administered,  although  not  neces- 
sarily harmful  per  ae.  The  prisoner,  with  in- 
tent to  procure  miscarriage,  gave  V.  an  ounce 
bottle  of  oil  of  juniper,  telling  her  to  take  it 
in  two  doses  of  half  an  ounce  each.  She  took 
one  such  dose,  which  caused  violent  sickness. 
There  was  eyidence  that  the  bottle  giyen  by  the 
prisoner  contained  500  to  600  drops  of  oil  of 
juniper ;  that  oil  of  juniper  in  small  quan- 
tities of  from  fire  to  twenty  drops  is  com- 
monly used  without  any  bad  effect  as  a  diuretic, 
but  that  taken  in  a  dose  of  half  an  ounce  it  acts 
as  a  powerful  stimulant  and  irritant,  and  pro- 
duces yiolent  purging  and  yomiting,  which  would 
haye  a  tendency  to  produce  miscarriage  by  rea- 
son of  the  shock  to  the  system  and  the  straining 
of  the  parts  consequent  upon  the  purging  or 
yomiting ;  and  that  a  dose  of  hidf  an  ounce  of 
oil  of  juniper  would  be  a  yeiy  dangerous  dose 
to  administer  to  a  pregnant  woman,  and  that 
such  danger  would  consbt  in  the  high  probability 
of  its  causinff  miscarriage  :—i7e&,  that  there 
was  eyidence  tnat  the  half  ounce  of  oil  of  juniper 
was  a  "  nozioiis  thing  "  within  the  meaning  of 
the  section.    Seg,  y.  Cramp,  44 

Aduutxratiok.    See  Sale  of  Food  and  Drags  Act. 

AFf  lUAnoK.    See  Bastardy  Amendment  Act. 

Affbal.    See  Lunatic    Practice. 

Abbsst.    See  Warrant  of  Commitment. 

Absaitlt — oonamU:  child  qf  tender  years] — ^The 
prisoner  was  indicted  at  Quarter  Sessions  for  an 
indecent  assault  on  a  girl  seyen  years  of  age. 
The  chairman  refhsed  to  allow  the  prisoner's 
counsel  to  address  the  jury  on  the  question  of 
the  girl's  consent  to  the  prisoner's  act,  ruling 
that  a  child  of  seyen  years  old  might  submit, 


but  was  incapable  of  giving  consent  in  such  a 
case : — Held,  that  such  ruling  was  wrong.  Beg. 
y.  Read  (2  Car.  &  K.  957 ;  8  Cox  C.C.  256) 
followed.    Seff,  y.  RoadUy,  88 

Bastabdt— oppea/ ;  absence  qf  appdUnU :  order 
miashed  not  upon  merits :  second  order:  jurie- 
diction  ofjusttees] — Upon  an  appeal  coming  on 
for  hearing  to  the  sessions  against  an  order  ad- 
judicating the  appellant  to  be  the  putative 
fkther  of  a  bastani  child,  it  appeared  that  the 
respondent,  the  mother  of  the  child,  and  the 
witnesses  on  her  behali^  were  not  in  attendance, 
owing  to  some  mistake.  The  Court  refused  to 
adjourn  the  appeal,  and  quashed  the  order : — 
Held,  that  as  tne  order  had  been  quashed  in 
the  absence  of  all  evidence,  there  had  been  no 
decision  by  the  sessions  on  the  merits  so  as 
to  be  final,  and  that  a  £resh  order  could  be  ap- 
plied for  to  the  justices  at  petty  sessions  hj  the 
respondent  against  the  appellant.  The  Queen 
y.  Glynne  (41  Law  J.  Rep.  M.C.  58)  distin- 
guished.   Seff,  y.  The  Justices  of  Essex,  67 

Bastabdt  AMRKDiaNT  AcT — ordcT  of  affiliation : 
mistake  in  drawing  up  order:  omiesion  <if 
words  ** nudnienance  and  education**  :  amend' 
ment] — Bj^  the  BastardyAmendment  Act,  1873, 
s.  4,  the  justices  who  adjudge  a  man  to  be  the 
&ther  of  a  bastard  child  may  make  an  order 
upon  him  for  the  payment  to  the  mother  of  a 
sum  of  money  weekly  for  the  "  maintenance  and 
education  "  of  the  child  i^Held,  that  an  order 
purporting  to  be  under  section  4  for  the  pay* 
ment  of  a  weekly  sum  to  the  mother  aoso- 
lutelj,  and  which  contained  no  direction  for  the 
application  of  any  part  thereof  for  the  "main- 
tenance and  education**  of  the  duld,  was  bad, 
and  could  not  be  amended  by  the  Court  under 
12  &  18  Viet.  c.  45.  s.  7.    Beg.  y.  Padbury,  65 

BiCTGLB.    See  Turnpike  Toll. 
By-Laws.    See  Common. 
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CsoD.    See  Assaiilt. 


ConnnaofATiov  wx.  pabtb.  See  Fablic  Health  Act 


CiTiL  Enoineibs.    See  Poor  Bate. 

Coil  Mzhbs  Rpouxation  Act — mn^ficient  ventila^ 
Horn  in  mins :  expem$e  of  alteration :  informa' 
tion  :  UabiUty  of  manager]— By  the  Coal  Mines 
Begolation  Act»  187:^  (35  &  36  Vict.  e.  76), 
B.  61,  it  is  provided  that,  in  the  event  of  any 
eontrnvention  of  the  general  roles  set  out  in 
that  section,  the  owner,  agent,  and  manager 
shall  be  each  gailtj  of  an  offence^  unless  he 
proves  that  he  has  taken  all  reasonable  means 
to  prevent  sueh  contravention.  The  first  of  all 
smui  general  rules  provide  that  an  adequate 
amount  of  ventilation  shall  be  constantly  pro- 
duced in  evexy  mine  to  render  hannless  noxious 
gases,  so  that  the  irorking  places  of  the  shaft 
of  such  mine,  and  the  travelling  roads  to  and 
from  such  working  places,  shall  be  in  a  fit  state 
for  woiking  and  passing  therein.  The  respon- 
dent, who  was  a  certiflMl  manager  of  a  oolhery 
mine,  at  a  salary  of  1/.  per  WMk,  was  charged 
with  an  offence  under  section  61,  rule  1.  It 
was  proved  that  the  mine  was  improperly  ven- 
tilated, and  that  the  respondent  might  have 
improved  the  ventilation  with  the  resources  at 
his  disposal,  but  that  the  requisite  provision  for 
the  proper  ventilation  of  the  mine  would  have 
involved  an  outlay  of  200/. : — BM,  that  the 
finding  of  the  justices,  that  the  respondent  had 
omitted  to  employ  the  resources  at  nis  disposal 
for  the  improvement  of  the  ventilation  of  the 
mine,  disclosed  an  ofibnce  under  section  61, 
for  which  he  was  liable  to  be  convicted.  Ball 
Y.Bbpwoodt  17 

ComoM — metropolitan  eomnums  iUfpUmentat  act, 
1877:  validity  of  bu-laws:  ngkt  of  public 
meeting:  common  dedicated  to  use  and  recrea- 
tion of  piublic] — A  common  was  by  Act  of  Par- 
liament dedicated  to  the  use  and  recreation  of 
the  public,  and  directed  to  be  regulated  and 
managed  by  the  Metropolitan  Board  of  Works, 
who  were  empowered  to  firame  by-laws  and  re- 
gulations for,  among  other  things,  the  preserva- 
tion of  order  on  the  common.  A  by-law  made 
under  this  power  prohibited  the  delivery  of  any 
public  speech,  lecture,  sermon  or  address  of 
anj  kind,  except  with  the  written  permission 
of  the  Board  flnt  obtained,  and  upon  such  por- 
tions of  the  common  and  at  such  times  as  might 
by  such  written  permission  be  directed  and 
sanctioned  by  the  board: — Hdd,  that  the  by-law 
was  vaHd,  not  being  tdtra  vires  as  repugnant 
to  the  laws  of  England  or  the  intention  of  the 
particular  Act,  ami  that  it  was  a  reasonable 
mode  of  regulating  the  user  of  the  common  to 
require  previous  information  of  the  object  and 
character  of  any  meeting  proposed  to  be  held 
thereon.  Ik  Morgan  v.  Tf^.  Metropolitan  Board 
of  Works,  61 

OoMFumrairr,  Dbitr  of.  See  Lapse  of  Pro- 
eeefia^i. 


CoKSBMT.    See  Assault. 

CoMBTABLB.    See  Warrant  of  Commitment. 

OouMTT  OF  ▲  Town.    See  Poor. 

« 

ORDCurAL  Mattkb.    See  Practice. 
Cboss-Exaximation.    See  Libel. 


Dbbtobs  Act — aiffudication  of  hankrupiey:  m- 
farU :  trade  debts :  it^ants  relitf  act] — The  pri- 
soner was  convicted  under  section  12  of  the 
Debtors  Act,  1869  (82  &  38  Vict  c  62),  for 
that  he,  within  four  months  before  the  presen* 
tation  of  a  bankruptcy  petition  against  him, 
upon  which  he  was  adjudged  bankrapt,  quitted 
£jigland,  taking  with  him  property  to  the 
amount  of  20/.  which  ought  by  law  to  have  been 
divided  amongst  his  creditors.  The  prisoner, 
who  traded  in  Hull,  left  England  with  a  sum  of 
money  exceeding  20/.,  and  was  during  his  ab- 
sence adjudged  bankrupt.  At  the  time  he  was 
so  acljuaged,  he  was,  as  also  at  the  present 
time,  a  minor.  The  debts  proved  aeiinst  his 
estate  in  the  bankruptcy  were  trade  debts, 
and  it  did  not  appear  that  any  debts  for  neces- 
saries supplied  to  him  existed : — Held,  that  the 
conviction  could  not  be  upheld,  because  the  pri- 
soner had  no  creditors  amongst  whom  the  said 
sum  of  money  ought  by  Iom  to  have  been 
divided,  the  trade  contracts  being,  by  the  Infants 
BeUef  Act.  1874  (37  &  88  Yict.  c  62.  s.  1),  void. 
Reg.  V.  Wilson,  18 

BiSTRBSs  Wasramt.    See  Summary  Jurisdiction. 
EviDiwcK.    SeelabeL 


YowamaY— fictitious  ehrislian  name] — The  prisoner 
In  payment  for  a  pony  and  cart  purchased  by 
him  from  the  prosecutor,  drew  a  cheque,  in 
the  presence  of  the  prosecutor,  upon  a  bank  in 
whidi  he,  the  prisoner,  had  no  account,  in  the 
name  of  William  Martin,  his  real  name  being 
Bobert  Martin,  and  gave  it  to  the  prosecutor 
as  his,  the  prisoner's,  own  cheque  drawn  in  his 
own  name.  The  prosecutor  received  it  in  the 
belief  that  it  was  drawn  in  the  prisoner's  own 
name: — Held,  that  as  the  prisoner  gave  the 
cheque  entirely  as  his  own,  his  subwribing  it 
by  a  fictitious  name  did  not  make  it  a  forgery, 
the  credit  having  been  wholly  given  to  himseu, 
without  any  regard  to  the  name,  or  any  rela- 
tion to  a  third  person.  Dunn*s  Case  (1  L.  C«  C. 
69)  followed.    Beg.  ▼.  Martin,  11 

CKtabdiaks*    See  Poor. 
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HiQHWAT — name  of  owner  of  cart,  when  to  be 
painted  on  it:  highway  act:  **eari'':  customs 
and  inland  revenue  dtUies  act,  1869] — A  light 
spring  cart  used  by  the  maker  of  agricoltiiral 
implements  for  conveying  them  to  market  as 
well  as  for  driying  himself  and  family  firom 
place  to  place,  and  on  which  he  paid  a 
tax  under  32  &  33  Vict  c.  14.  s.  18,  is  not 
a  ''cart  '*  within  the  meaning  of  section  76  of 
the  General  Highway  Act,  1835  (5  &  6  Will. 
4.  c.  50),  so  as  to  make  it  necessary  for  the 
owner's  name  to  be  painted  thereon.  Danbi/ 
y.  Hunter,  15 

See  Public  Health. 

IzTFAMT.    See  Debtors  Act 

Ikatitution.    See  Pooz^rate. 

JuBiSDicnoK.    See  LibeL 

.^— ,  OusTBR   ow—jusHees :   summary  jurisdic- 
tion: mene  rea:  assault  and  hattery :  24  j"  25 
Fiet.  e.  100.  ss,  42  and  46]— The  question  as 
to  property  which  will  oust  the  jurisdiction  of 
justices  to  determine  a  charge  of  assault  under 

24  &  25  Vict.  c.  100.  s.  42,  must  be  a  question  as 
to  real  property.  Where  two  persons  who  were 
gamekeepers  in  the  employ  of  a  landlord  of  a 
fiirm  to  whom  the  right  to  game  and  rabbits 
was  reseryed,  were  charged  before  the  justices 
by  the  tenant  of  such  &rm,  under  24  &  25  Vict 
e.  100.  s.  42,  with  assaulting  and  beating  him, 
and  the  acts  complained  of  were  done  in  a  scuffle 
to  take  from  the  tenant  whilst  on  his  &rm 
his  bag,  in  which  were  rabbits  claimed  as  the 
landlord's  property : — Held,  that  the  fact  that 
the  justices  were  or  opinion  that  the  gamekeepers 
acted  under  a  bona  fide  belief  that  they  had  a 
right  to  do  the  acts  complained  of  did  not  oust 
the  jurisdiction  of  the  justices,  no  question 
haying  arisen  as  to  title  to  any  interest  in 
land  within  the  meaning  of  section  46  of  24  & 

25  Vict.  c.  100.     WkUe  y.  Fox,  60 

JumcBS.    See  Libel.    Poor. 


L4F8Z  or  VaocMEDOfOB — obscene  books:  order  for 
destruction :  death  of  complainant  before  order] 
— In  an  appeal  to  sessions  aaainst  an  order 
made  by  a  magistrate  under  Lord  Oampbell's 
Act  (20  &  21  Viet.  e.  88),  fbr  the  destruction 
of  certain  books  found  on  the  appellant's  pre- 
mises, it  was  proyed  that  the  complainant  had 
died  after  the  summons  was  issued,  but  before 
the  order  appealed  against  was  made.  There- 
upon it  was  contended  by  the  appellant  that 
the  proceedings  la^ed,  as  there  was  then  no 
person  in  the  position  cf  a  prosecutor: — Hdd, 
that  inasmuch  as  the  proceedings  were  quasi 
eriminal  in  their  nature,  the  death  of  the  com- 


plainant created  no  lapse,  and  that  it  was  the 
duty  of  the  magistrate,  haying  once  issued  his 
summons  on  the  information,  to  proceed.  Bey^ 
y.  Truelow,  57 

LiBBL — defamatori/ :  jurisdiction  of  mayistraie  on 
criminai  charge  of  libel:  evidence  of  truth  of 
Ubel,  when  aJmisaible :  Lord  Campbdfe  Jot"^ — 
On  the  hearing  before  a  magistrate  of  an  in- 
formation under  section  5  of  Lord  Campbell's 
Act  (6  &  7  Vict  c  96^  for  maliciously  publish- 
ing a  defamatory  libel,  the  magistrate  has  no 
junsdiction  to  receiye  eyidenoe,  whether  on 
cross-examination  of  the  plaintiff's  witnesses 
or  on  the  direct  testimony  of  witnesses  called 
by  the  accused,  to  proye  the  truth  of  the  libel- 
lous matter  charged,  on  the  ground  that  the 
truth  is  not  in  issue  before  him,  and  cannot  at 
that  stage  constitute  any  defence.  Beg,  y. 
Garden,  I 

laWkno—fOMfer  in  workhouse  :  where  resident : 
order  for  removal  to  asylum  made  by  offiaiating 
clergyman :  practice :  empeal  from  order  of  ses- 
sions :  appeal  from  divisional  court  without 
leave :  iudicature  act] — ^It  is  proyided  by  16  & 
17  Vict  c.  97.  s.  67,  that  in  certain  cases  a 
pauper  deemed  to  be  a  lunatic  may  be  examined 
by  the  officiating  clergyman  of  the  parish  in 
which  he  is  resident,  aoA.  that  an  order  may  be 
made  by  that  clergyman  and  another  person, 
directing  him  to  be  receiyed  into  an  asylum.  It 
is  enacted  by  7  &  8  Vict.  c.  101 .  s.  56,  that  for  the 
purpose  of  relief,  settlement  and  remoyil  of 
poor  persons,  the  workhouse  of  a  union  shall 
be  considered  as  situated  in  the  parish  to  which 
such  poor  person  is  chargeable : — Held  (affirm- 
ing the  decision  of  the  Queen's  Bench  Diyision), 
that  an  order  for  the  removal  of  a  pauper 
lunatic  under  16  &  17  Vict  c.  07,  is  not  an 
Older  within  section  66  of  7  &  8  Vict  c.  101, 
and  that  such  an  order  made  by  the  officiating 
clergyman  of  0.,  for  the  removal  of  a  pauper 
then  in  the  workhouse  of  0.  was  duly  suuie, 
although  the  pauper  did  not,  before  entering 
the  workhouse,  reside  in  the  parish  of  C.  Beg. 
v.  Pemberton.    Beg.  y.  Smith  (App.),  29 

An  appeal  from  an  order  of  the  Queen's  Bench 
Division,  discharging  a  rule  for  a  certiorari  to 
bring  up  an  order  of  justices  in  petty  sessions, 
is  not  an  appeal  from  an  in&rior  Court  within 
section  45  of  the  Judicature  Act,  1878,  and  no 
leave  to  appeal  is  required.    Ibid. 

— «•  reception  qf  lunatics  in  an  unUesnssd  houss : 
honsst  belitf]-^S  &  9  Viot.  c.  100.  s.  44, 
makes  it  an  offence  for  any  person  to  reoeiye 
two  or  more  lunatics  into  any  house,  unless 
such  house  shall  be  an  asylum  or  ho«>]tal  regis- 
tered under  the  Act,  or  a  house  dmy  licensed 
under  the  Act : — Held,  that  to  oonstitnte  such 
an  oflfence,  faiowledge  or  absence  of  knovled^ 
of  the  person  receiviuff  lunatics  as  to  their 
lunacy  is  immateriaL  The  defendant  was  oon* 
yicted  under  such  Act,  but  it  was  sg^daJlj 
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tead  bj  the  jmy  tliat  t]ioii|^  the  penoos  so 
noMTiad  wen  lunatic,  the  difsndAiit  honeiUy, 
•ad  on  iMflonabU  gfonndt,  bolievad  that  they 
wvn  aot  lanatie.  Held,  that  laeh  belief  was 
iaunatflBial,  and  that  the  eooTietioB  was  nfjbi, 
B§ff.  T.  Biikop,  45 

— ^  See  Poor  law. 

MsiTB  Bba.    See  Jurisdiction,  Ooster  of. 

Maraovoua  'MAKAomtmn — rmU:  itugmlUf  ^ 
&m^ ;  exemptim  of,  or  20tiy  of  rate  at  a  tower 
eeale  on,  part  of  a  partak:  deeeripiion  qf 
mteh  parts  in  preceptX — 'Bj  the  MebODolitan 
Jtanagement  Act,  i860,  s.  168,  district  ooards 
maT  require  the  OTerseem  of  parishes  within 
their  district  to  leyy  the  suns  which  sneh 
hoards  maj  require  for  the  ezecntion  of  the 
Act.  By  section  169,  district  boards  can  exempt 
or  rate  on  a  lower  scale  parts  of  parishes  not 
benefited  or  benefited  to  a  less  degree  than  other 
parts  by  snchezpenditore.  The  overseexs  of  L. 
ware  required,  by  a  precept  of  the  district  board, 
to  levy  a  sum  fbr  uie  expenditure  incurred  in 
the  execution  of  *the  abore  Act.  The  preoept 
directed  that,  as  regards  such  parts  of  **  the 
parish  as  oonrist  of  lands  used  as  arable,  meadow 
or  pasture  lands  only,  or  as  woodland,  orchard, 
market,  hop,  herb,  flowers,  fruit  or  nursery 
maricet  garden,*'  the  rate  should  be  levied  on  a 
lower  8(»le.  There  was  a  considerable  quantity 
of  such  land  in  the  parish,  the  whole  of  which 
was  assessed  at  the  lower  scale,  though  it  did 
not  lie  altogether,  but  was  scattered  about: 
— Edd  ^affirming  the  decision  of  the  Queen's 
Bench  Division),  that  the  rate  was  good,  and 
that  the  precept  suiBdently  dsseribed  the  nature 
of  the  property  to  be  rated  at  the  lower  rate. 
Beg,  V.  The  London,  Brighton  and  South  Coast 
SaU,  Co.  (App.),  82 

Xrbopoutah  Coioioifs.    See  Gommoiu 


KncBS — metaUifenms  mines  regulation:  fencing 
thaft  qf  abandoned  mine :  owner :  person  m- 
tAwi^  ta  fmiMra^}--The  appellant  was  lessee 
of  a  lead  mine  ana  of  all  the  duties  arising 
thercdEiEom,  under  a  lease  from  the  Duchy  of 
Lancaster,  by  which  ha  had  to  pay  to  the 
duchy,  by  way  of  rent,  all  he  might  annually 
reesive  in  revest  of  the  mine,  with  an  ad- 
ditional  ^aariy  rent  of  five  ahiUii^i.  The  mine 
was  dsnuasd  to  him anbjeet  ton  custom  b^  which 
all  the  sabjects  of  the  realm  have  a  right  to 
seasDh  thsia  for  veins  of  lead  ore^  upon  paying 
osrtaia  dntiea,  and  the  appellant  had  no  pecu- 
niaiy  iatanat  in  the  mine  or  in  the  minerals 
thsMof.  Seotion  18  of  theMetalli&zous  IGnea 
BiC«]«tion  Act,  1872  (86  8e  86  Vict  c.  77).  re- 

r  IS  the  owner  of  an  abandoned  mine  to  which 
Act  jtf^plias  and  everv  other  person  inter- 
sated  in  the  minsBalfof  the  mins^  to  cause  the 
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top  of  the  abaft  to  be  fenced,  and  section  41 
states  that  the  term  "  owner  "  means  any  person 
"  who  is  the  immediate  proprietor,  or  lessee,  or 
oocapier  of  a  mine,"  and  "  does  not  include  a 
person  who  merely  receives  a  royalty  rent  or  fine 
from  a  mine,  or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease*  grant  or  licence  for  the 
workinff  thereof,  or  is  merelv  the  owner  of  the 
soil  ana  not  interested  in  the  minerals  of  the 
mine": — Held,  that  the  appellant  was  neither 
owner  of  the  mine  nor  a  person  interested  in 
its  minerals  within  the  meaning  of  section  18, 
and,  therefore,  upon  the  mine  being  abandoned 
he  was  not  liable  to  cause  the  top  of  its  shaft  to 
be  fenced  as  reouired  by  that  section.  Ark' 
Wright  v.  Evans,  82 
QiMSfv,  whether  the  statute  applies  to  a  mine 
which  belongs  to  the  Duchy  of  Lancaster.  Ibid. 

MiSDSiauNOTO.    See  Debtors  Act. 


NxTxaAxroB.    See  Public  Health  Act. 
Obscbkb  Books.    See  Lapse  of  Proceedings. 

Vixnti— guardians  ex  officio:  counfy  Justices: 
eoun^  of  a  town]— 3j  4  ft  6  WQl.  4.  c.  76. 
s.  38,  everv  justice  of  the  peace  residiog  in  any 
parish  and  acting  for  the  county,  riding  or 
division  in  which  a  union  is  situated,  is  made 
an  ex  officio  guardian,  and  is  entitled  to  act  as 
such : — Held,  that  the  term  "  county  **  in  the 
above  section  included  the  county  of  a  town. 
Seg.  V.  Pearce,  81 

PooB  Law  settlement  of  pamper  lunatic :  hus^ 
band  and  wife:  desertion  ^  kusband:  order 
of  ftmetal:  w^s  settlement] — By  24  ft  26 
vieL  e.  66.  s.  8,  a  married  woman  who  has 
been  deserted  by  her  husband,  and  who,  after 
such  desertioa,  has  resided  for  three  years 
(altered  by  29  ft  80  Vict,  c  11.  s.  1,  to  one 
yaar)  in  smeh  a  maimer  as  would,  if  she  were 
a  widow,  render  her  exempt  from  remoi^, 
•hail  not  be  liable  to  be  removed  from  the 
parish  wherein  she  shall  be  resident  unless  her 
Busbaiid  returns  to  cohabit  with  her.  A  pauper 
faiaatic  was  married  to  G.  B.  in  1840,  and 
resided  with  her  husband  for  some  ten  years 
afterwaads.  She  committed  adultery,  and  was 
eventually  told  by  her  husband  to  leave  his 
house  on  that  aoeouat.  She  left  accordingly, 
and  nevar  returned  toenhabit  with  him.  From 
1866  up  to  the  time  of  her  removal  to  the 
lunatic  asylum  in  1877  she  resided  at  Chat- 
ham, and  such  residence  was  in  such  manner 
and  under  auch  cireamstancee  as  woald  have 
rendered  her  irremovable  had  she  been  a  single 
woman.  The  husband's  settlement  was  in  the 
M.  Union  i—BfU;  that  there  had  been  a'*  de- 
sertion "  of  the  pai]per  by  her  husband  within 
the  meaning  of  24  ft  26  Vict  c.  66.  s.  8,  and 
that  consequently  the  pauper  did  not  fdlow 
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his  settlement,  bnt  was  irremovable  from  Chat- 
ham. Whether  the  pauper  acquired  a  settle- 
ment by  residence  at  Chatham  under  the 
Divided  Parishes,  &c.,  Act  (39  &  40  Vict.  c.  61), 
s.  34,  ^uare.  Beg,  v.  2%e  Guardians  of  the 
Maidstone  Unions  26 

PooB  'SiATit— occupier  going  out  before  the  rate  Re- 
charged :  unoccupied  premiees'] — The  16th  section 
of  32  &  38  Vict.  c.  41  relieving  the  occupier 
who  was  in  occupation  at  the  time  of  making 
the  rate,  but  who  has  gone  out  before  it  was 
wholly  paid,  from  the  rate  except  in  proportion 
to  the  time  he  has  occupied,  applies  only  to  the 
case  where  there  is  an  incoming  occupier,  and 
not  where  the  premises  are  left  unoccupied. 
The  Overseers  of  St,  Werburgh,  Derby ,  v.  Hut- 
chinson,  28 

— --  exemption  from :  civil  engineers :  institu- 
tion: primary  object  of  society:  purposes  of 
science,  literature  and  fine  arts] — ^A  society 
known  as  "  the  Institution  of  Civil  Engineers," 
was  formed  for  the  purpose  of  promoting  the 
general  advancement  of  mechanical  science,  and 
more  particularly  the  acquisition  of  that  species 
of  knowledge  which  constitutes  the  profeseion 
of  a  civil  engineer,  being  the  art  of  directing 
the  great  sources  of  power  in  nature  for  the  use 
and  convenience  of  man,  as  the  means  of  pro- 
duction and  of  traffic  in  states  both  for  external 
and  internal  trade,  as  applied  in  the  construc- 
tion of  roads,  bridj^es,  &^,  and  in  the  art  of 
navigation  by  artificial  power  for  the  purpose  of 
commerce,  and  in  the  construction  and  adapta- 
tion of  machinery,  and  in  the  drainage  of  cities 
and  towns.  The  by-laws  and  regulations  of 
the  society  stated,  under  the  head  of  "  Objects," 
that  the  institution  was  established  for  the 
general  advancement  of  mechanical  science,  and 
more  particularly  for  promoting  the  acqubition 
of  that  species  of  knowledge  which  constitutes 
the  iirofession  of  a  civil  engineer.  The  in- 
stitution consisted  of  three  classes,  namely, 
members,  associates,  and  honorary  members, 
with  a  class  of  students  attached,  and  papers 
were  read  at  the  institution  on  various  sub- 
jects i—Sdd,  that  the  primary  purpose  of  the 
institution  was  the  edification  and  instruction  of 
its  members  and  students  in  sundry  arts,  with 
the  view  of  enabling  them  the  better  to  practise 
a  narticolar  profession,  and  consequently  that 
sudi  institution  was  not  entitled  to  be  exempted 
from  rates  under  6  &  7  Vict,  c  86,  as  a  society 
established  exclusively  for  the  purposes  of 
science,  literature  or  the  fine  arts.  Beg,  v.  2%e 
Institution  of  CivU  Engineers,  ^ 

—  luMiiy  to  be  rated:  market:  occupier  of 
»<atf]--The  appellant  rented  two  stalls  in 
Bodmin  market  year  by  year  at  a  rent  pay- 
able weekly.  The  stalls  in  question  had  been 
put  up  to  auction  and  were  bought  by  the  appel- 
lant and  used  by  him  on  market-days.  The 
stalls  thus  rented  were  capable  of  being  re- 


moved, and  there  was  no  agreement  that  they 
should  always  stand  on  the  same  identical  spot, 
though  the  appellant  had  a  right  to  retain  the 
same  relative  position  in  the  row : — Held,  that 
there  was  no  such  occupation  of  the  stall  as 
rendered  the  appellant  liable  to  be  rated  under 
43  Eli2.  c  2,  he  having  acquired  only  the 
right  to  a  given  stall  in  a  given  row,  and  not 
the  right  to  place  one  on  any  definite  portion 
of  ground.  I^ear  v.  The  Guardians  of  the  Bod- 
min Union,  69 

See  Summary  Jurisdiction. 

PBAcnca — appeal:  **  criminal  cause  or  matter" 
judicature  act :  elementary  education  act :  school 
hoard :  offence  against  by-laws] — Section  74  of 
the  Elementary  Education  Act,  1870,  enables  a 
school  board  to  make  by-laws  for  certain  pur- 
poses, and,  amongst  them  for  the  purpose  of 
imposing  penalties,  recoverable  in  a  summary 
manner,  for  breach  of  any  by-law.  Section  92 
provides  that  any  penalty  recoverable  summarily 
under  the  Act  may  be  recovered  before  justices 
in  manner  directed  by  the  11  &  12  Vict.  c.  48 
(Jervis*  Act),  and  the  Acts  amending  the  same. 
Upon  an  information  against  the  respondent  to 
recover  a  penalty  for  breach  of  one  of  the  by- 
laws of  a  school  board  justices  stated  a  ease  for 
the  opinion  of  the  Queen's  Bench  Division,  who 
gave  judgment  for  the  respondent: — Held,  on 
appeal^  thiat  this  judgment  was  in  a  "criminal 
cause  or  matter  within  section  47  of  the 
Judicature  Act,  1873,  and  therefore  that  the 
appeal  would  not  lie.  lidlor  v.  Denham 
(App.).  89 

>-^—  See  Lunatic. 

Public  Hbalct— MJe  qf  meat  unfit  for  human 
food:  seigure  by  inspector:  eondemnation  by 
justice :  right  of  oumer  to  be  heard] — By  the 
Public  Health  Act,  1876  (88  &  89  Vict, 
c.  55),  B.  116,  an  inspector  of  nuisances  may, 
at  all  reasonable  times,  inspect  any  meat 
exposed  for  sale,  or  depositea  in  any  place 
for  the  purpose  of  sale,  or  of  preparation  far 
sale,  and  intended  for  the  food  of  man  (the 
proof  that  the  same  was  not  exposed  or  de- 
po6it<»d  for  any  such  purpose,  or  was  not  in- 
tended for  the  food  of  man,  resting  with  the 
party  charged),  and  if  it  appears  to  the  inspector 
that  the  meat  is  unfit  for  the  food  of  man,  he 
may  seize  and  carry  the  same  before  a  justice. 
By  section  117.  if  it  appears  to  the  justice  that 
tiie  meat  seized  is  unfit  for  human  food,  lie 
shall  condemn  the  same  and  order  it  to  bo 
destroyed  or  disposed  of;  and  the  person  on 
whose  premises  the  same  was  found  is  made 
liable  to  a  penalty  on  conviction,  either  by  the 
justice  who  condemned  the  meat,  or  by  any 
other  justice  having  jurisdiction.  Tlie  appellant 
was  convicted  before  two  justices  of  naving 
deposited  meat  for  the  purpose  of  sale  or  for 
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the  purpose  of  preparation  for  sale,  found  by 
an  inspector  of  nuisances  to  be  unfit  for  the 
food  of  man.  The  meat  in  question  had  been 
seised  and  earned  airay  by  an  inspector,  and 
had  been  ordered  to  be  destroyed  by  a  justice 
ex  parte  without  any  formal  notice  being  given 
to  the  appellant.  It  was  objected  by  the  appel- 
lant that  the  meat  conld  not  be  condemned  and 
ordered  to  be  destroyed  by  a  justice  ex  parte 
and  without  notice  to  him  to  attend  and  shew 
cause  against  the  same.  It  was  also  objected 
that  the  conviction  was  bad  fbrdnpliaty: — 
Sddf  that  the  condenmation  of  the  meat  and 
an  order  for  deetroction  was  an  ex  parte  pro- 
eeeding  altogether  apart  £rom  the  punishment 
of  the  offender.  Held  also,  that  the  purpose  for 
which  the  meat  was  deposited  was  properly 
chazged  in  the  altematiye,  and  that  conse- 
quently there  was  no  daplidty.  Reg.  t.  White, 
19 

^^  poffinff  private  etreet:  hiahway  repairable 
by  the  mhabitante  at  large :  aecmon  ofjueiieee 
aa  to  character  of  street  conclusive:  res  jitdi- 
eata:  pMie  health  act :  dismissal  of  oomplamt, 
emdence  qf] — A  decision  of  justices,  unap- 
pealed  against,  on  a  summons  under  the  Public 
Health  Act  against  an  owner  of  premises 
abutting  on  a  street,  for  payment  of  the  ex- 
penses incurred  by  the  board  in  paving,  &c., 
such  street  is  final  and  conclusive  as  to  the 
street  being  or  not  being  a  highway  repairable 
by  the  inJ^bitants  at  larffe.  Where  such  a 
summons  had  been  dismissed  by  justices  in  1874, 
and  no  certificate  of  dismissal  had  been  required 
or  given  under  section  14  of  11  &  12  Vict  c. 
43, — Hdd,  that  upon  a  fresh  summons  in  1879, 
the  former  adljudication  was  sufficiently  proved 
by  the  entry  in  the  justices'  notebook,  and  when 
so  proved  was  binding  and  conclusive.  Seg,  v. 
Hutekins,  64 

—  highway:  construction  of  local  act:  pro- 
jection "  Offer  or  upon  "  pavement :  oriel  window 
not  interfering  with  trafficy-ka  Act  "  for  the 
protection  of  the  health  of  the  inhabitente 
of  Liverpool,  and  the  better  regulation  of 
buildings  in  the  borough /'  enacted  (among 
other  provisions  dealing  entirelv  with  footways) 
that  "no  projection  of  any  kind  should  be 
made  in  firont  of  any  building  over  or  upon  the 
pavement,**  with  certain  exceptions  in  favour  of 
shop  fix>nts  and  doorways : — Held^  that  an  oriel 
window,  which  projects  over  the  pavement  of 
a  street,  but  did  not  interfere  with  the  use  of  the 
footpath,  but  only  with  the  access  of  light  and 
air  to  the  street,  was  not  within  the  above  pro- 
visions.   OMstraw  v.  Duckworth,  78 


of  any  of  the  inhabitante  of  the  district"  of 
such  authority,  complaint  was  made  of  a  trade 
causing  effluvia  which  were  shewn  to  be  a  nui- 
sance, but  were  not  proved  to  affect  health,  ex- 
cept the  health  of  persons  already  ill : — HM, 
that  injury  to  the  health  of  persons  already  iU 
was  injury  to  healtJi  within  the  enactment ;  and 
by  Stephkn,  J.,  that  any  nuisance  by  effluvia 
from  an  offensive  trade,  although  not  a  nuisance 
to  health,  was  a  nuisance  within  the  enactment. 
The  Malton  Local  Board  of  Health  v.  The 
Malton  FariMrd  Manure  and  IVading  Co» 
(JAm,),  90 

Batb.    See  Metropolis  Management. 

Batoto — sporting  riahts:  severed  from  the  ooeU' 
potion  of  the  land] — Where  the  owner  of  Isad 
occupies  it  himself  and  demises  the  ri^ht  of 
sporting  to  another,  the  right  of  sporting  is 
severed  from  the  occupation  of  the  land  within 
the  meaning  of  37  &  38  Vict  c.  64.  s.  6.  sub^s. 
2,  so  as  to  make  the  lessee  of  the  right  of 
sporting  rateable.  The  Queen  v.  Battle,  Sussex 
(Z6  Law  J.  Bep.  M.C.  1 ;  Law  Rep.  2  Q.B.  8) 
distinguished.  Kenrick  v.  I%e  Churchwardens 
and  Overseers  <^  the  Parish  qf  Gvil^/ield,  27 

Ris  Judicata.    See  Public  Health. 

BsvsNUB.    See  Highway. 

Salb  of  Food  aio)  Baros  Acr—adulterated  ar- 
tiele:  purchaser:  inspector  acting  by  deputy: 
infomuUion] — The  respondent  was  summoned 
upon  an  inrormation  laid  by  the  appellant,  the 
inspector  appointed  under  the  Sale  of  Food  and 
Drugs  Act,  1875  (38  &  39  Vict  c.  63),  for 
having  sold  to  the  prejudice  of  one  Toy  cer- 
tain co£^  which  was  not  of  the  nature  and 
Duality  of  the  article  demanded  by  such  pnr- 
iiaser,  contrary  to  the  provisions  of  section  6. 
It  appelired  tliat  Toy  went  as  the  appellant's 
assistant,  and  asked  for  some  best  coffee,  for 
which  he  paid.  On  being  analysed,  the  coffee 
purchased  was  found  to  contein  a  large  pro- 
portion of  chicory.  The  justices  dismissed  the 
information  on  the  ^und,  amongst  others,  that 
the  proceeding  having  been  instituted  by  the 
appellant  in  his  official  capadtyi  he  and  not 
Toy  should  have  personally  purchased  the 
article  and  dealt  with  the  same : — Held,  upon 
the  above  facts,  that  Toy  might  be  treated  as  an 
ordinary  purchaser,  and  that  the  justices  had 
acted  wrongly  in  entertaining  the  objection. 
Horder  v.  Scott,  78 


»-  offensive  trade:  "  a  nuisance  or  injurious  to 
health  "  :  it^ury  to  health  of  sick  persons :  nui- 
sance net  to  health]— Vndm  the  Public  Health 
Act,  1875,  s.  114,  relating  to  complainta  by  an 
urban  saniteiy  authority  of  trades  causing  effluvia 
which  are  "  a  nuisance  or  injurious  to  the  health 


Ssssioifs.    See  Lunatic. 


SamaniBifT.    See  Poor  Law. 


SrOBTma  Rights.    See  Rating. 


100 


INDEX  TO  MAGI8TEATES*  CASKS. 


[N.S. 


SuxHART  JuBisDiCTiON — c<nirt  of  summary  juris- 
diction:  proceedings  for  the  recovery  of  poor- 
rates :  distress  warrant] — A  justice  of  the  peace 
sitting  to  issue  a  warrant  of  distress  for  the  re- 
ooTerv  of  poor-rates  is  not  a  Ooart  of  summary 
jurisdiction  within  the  meaning  of  the  Sum- 
mary Jurisdiction  Act,  1879  (42  &  48  Vict,  c 
49X  and  the  provisions  contained  in  that  statute 
in  no  way  affect  or  apply  to  proceedings  for  the 
reooyexy  of  poor-rates.    Bi^,  v.  Price,  40 

Taxxs.    See  Highways. 

TuBXPiKB  Toll — carriage  drawn  by  steam  or  other 
power:  bicyde"] — A  priyate  Act  (8  Will.  4.  c. 
Iv.)  imposed  a  toll  of  6s,  on  every  carriage  of 
whatever  description,  drawn,  impelled  or  set 
in  motion  by  steam  or  by  any  other  power  or 
agenoy  than  being  drawn  by  horses  or  beasts 
of  draught: — Held,  that  a  bicycle  was  not  a 
'*  carriage "  within  the  meaning  <tf  the  Act, 
which  was  dearly  intended  to  apply  only  to 
carriages  impelled  by  mechanical  power.  Taylor 
V.  Goodwin  (48  Law  J.  Rep.  M.O.  104)  distin- 
guished.    Wiiiiams  V.  ElUs,  47 

VoLUirrBKB  Act — administrative  battalion:  dis- 
missal of  member:  commanding  officer:  regula- 
tions]— By  the  Volunteer  Act,  1863,  s.  21,  sub-s. 
1,  the  commanding  officer  of  a  Volunteer  corps 
may  discharge  from  the  coips  any  volunteer 
for  breach  of  discipline.  By  sub-section  2, 
a  volunteer  belonging  to  a  corps  or  administra- 
tive regiment  who  is  guilty  of  misconduct  while 
under  arms  or  on  march  or  duty  is  liable  to 
arrest  at  the  order  of  the  officer  then  in  com- 
mand of  the  corps  or  regiment  The  appellant 
was  a  member  of  the  'V^  Oorps,  which  consisted 
of  two  companies,  of  which  the  defendant  was 
captain,  commandant  and  commanding  officer, 
whilst  the  two  companies  were  assembled  in 
camp,  they  formed,  together  with  certain  other 
companies,  an  administrative  battalion,  the 
whole  of  the  companies  in  camp  being  under 


the  command  of  M.,  the  commanding  officer  of 
the  first  administrative  battalion.  On  parade 
of  the  appellant's  corps,  forming  part  of  the  ad- 
ministrative battalion  in  camp,  the  appellant 
was  dlBmissod  from  the  corps  tor  breach  of  dis- 
cipline by  the  respondent,  who  was  present 
superintending  the  company  drill  of  the  corps : 
— Meldf  that  the  respondent  was  the  command- 
ing officer  on  the  occasion  when  he  dismissed 
the  appellant  within  the  meaning  of  aeotion  21 
of  the  Volunteer  Act,  1863,  and  that  the  ^wer 
of  the  eommanding  officer  of  the  administra- 
tive rogiment  was  limited  to  arrest  for  the 
period  during  which  the  regimentwas  collectively 
under  his  oontroL     Tombs  v.  Magroih,  76 

Waaraut  of  Cohxitmbnt — backing  qf  warmnt : 
arrest  by  constable] — C.  was  convicted  of  an 
assault  on  two  police  constables  in  the  execution 
of  their  duty.  The  constables  were  members 
of  the  county  police  force  of  Worcestershire, 
and  were  appretiending  G.  in  the  city  of  Wor- 
cester under  a  warrmnt  issued  by  two  justices 
of  the  county  of  Worcestershire,  for  his  com- 
mitment to  prison  for  default  in  payment  of  a 
flne.  Worcester  is  a  borough  havrnj;  a  separate 
eommission  of  the  peace  with  exclusive  jurisdic- 
tion, and  a  separate  police  force.  The  warrant 
was  not  backed  by  any  justice  of  the  dty  of 
Wovcestsr,  and  C.  was  not  pursued  from  the 
ODUBty,  but  found  in  the  eity: — HM,  that 
the  conviction  was  wrong,  because  the  constables 
were  not  acting  in  the  exeemtion  of  their  duty 
in  so  exeesdng  sueh  warraaU  Btg.  ▼.  Omn^- 
tod,  41 

Woims— "Cart."  16 


<i 


Noxious  thiDg^"  44 


"  Over  or  upon,"  73 
"Owner,"  82 


Vol.  49.] 


101 


TABLE  OF  CASES. 


Arkwright  v.  Evans,  82 

Bishop ;  Begins,  «.  (C.G.R),  45 
Bodmin  Union ;  Spear,  v.,  69 

Garden ;  Bagina,  v.,  1 
(Svil  Engineer^  Institntion ;  Begina,  «.,  84 
C^amp ;  Begina,  v.  (C.C.B.),  44 
Cnmpton  ;  Bagina,  v.  (G.C.B.),  41 

Danby  v.  Hunter,  15 

Be  Morgan  «.  Metropolitan  Board  of  Works,  51 

Deniiam ;  Mellor,  v,  (App.),  89 

Bnekwoith;  Qoldstraw,  v.,  73 

Ellis ;  Williams,  v.,  47 
Esssiz  Justices ;  Begina,  v.,  67 
Evans ;  Arkwright,  v.,  82 

Fox;  White,  v.,  60 

Goldstiair  v.  Duckworth,  78 
Ouilsfield,  OTerseen  of;  Kenrick,  v.,  27 

Hall  V.  Hopwood,  17 

Hopwood;  Hall,  v.,  17 

Border  «.  Scott,  78 

Hunter;  Danby,  r.,  15 

Hntehins ;  Begina,  v.,  64 

Hutchinson ;  St.  Werburg,  Derby,  v,,  23 

Kenrick  v»  Guilsfleld,  OTerseers  of,  27 

London,  Brighton  and  South  Goast  Bail.  Go.; 
Bogina,  V,  (App.),  32 

Mapiath ;  Tombs,  tr.,  75 

Maidstone  Union ;  Begina,  v.,  25 

Malton  Fanners'  Manure  and  Trading  Go.  (Lim.) ; 

Malton  Local  Board  of  Health,  v,,  90 
^— ^  Local  Board  of  Health  v.  Malton  Farmers' 

Manure  and  Trading  Go.  (Lim.),  90 


Msrtm;  Begina,  v,  (G.G.B.),  11 

Mellor  0.  Denham  (App.),  89 

Metropolitan  Board  of  Works ;  De  Morgan,  v.,  51 

Padbuiy;  B^na, «.,  55 
Pearee ;  Begina,  v.,  81 
Pemberton ;  Begina,  v.  (App.),  29 
Price  ;  Begina,  v.,  49 

Begina  v.  Bishop  (G.G.B.),  45 

V,  Garden,  1 

V,  Givil  Engineers'  Institution,  34 

V.  Gramp  (G.G.B.),  44 

■  V.  Gumpton  (G.G.B.),  41 

V.  Essex  Justices,  67 

—  V,  Hutchins,  64 

— —  V,  London,  Brighton  and  South  Goast  BaiL 

Go.  (ApoA  32 
^—  V,  Maidstone  Union,  25 

V.  Martin  (G.G.B.),  11 

V,  Padbuiy,  55 

V.  Pearee,  £1 

t;.  Pemberton  (App.),  29 

V.  Price,  49 

V.  Boadley  (G.G.R),  88 

V.  Smith  (App.),  29 

V,  TrueloTe,  57 

V.  White,  19 

V.  Wilson  (G.G.B.).  13 

Boadley;  Begina,  v,  (G.G.B.),  88 

St.  Werburgh,  Derby,  v,  Hutchinson,  23 
Scott ;  Border,  v.,  78 
Smith ;  Begina,  v,  (App.),  29 
Spear  v.  Bodmin  Union,  69 

Tombs  V,  Msgrath,  75 
Truelova ;  B^;ina,  t;.,  57 

White  V.  Fox,  60 

;  Begina,  v.,  19 

WiUiams  v.  Ellis,  47 

Wilson;  Begina,  v,  (G.G.B.),  13 


PUMTBD  BT  SfOTOSWOODB  &  Go. 

New-street  Square;  87  Ghanceiy  lAne;  30  Parliament  Street;  and  38  Boyal  Exchange. 


THE 

LAW    JOURNAL    REPORTS: 

FOB 

The  Yeab  1880: 

CASES 

nr  THB 
or 

THE  HIGH  COUET  OF  JUSTICE, 

SEFOBTBD  6T 

OBOBOE  OALLAGHAN,  Esq.,  and  EDWARD   STANLEY  BOSCOB,  Esq.^ 

Baebisters-at»Law  ; 

AND   ON   APPEAL   THEBEFROM 

TO 

®De  Court  of  :^peal  anD  !^ou0e  of  Ilorti0^ 

SBPOBTED  BY 

ABTHTJB  CLEMENT  EDDIS,  Esq.,  H.  LACY  FBASEB,  Esq., 
WILLIAM  BOBEBT  GOLLYEB,  Esq.,  BOBEBT  BBUGE  BUSSELL,  Esq.,. 

AND  

(tfi  the  House  of  Lords)  LIONEL  LANCELOT  SHADWELL,  Esq., 

Babbistebs-at-Law. 


MICHAELMAS,  1879,  to  MICHAELMAS,  1880. 


PBOBATE,  DIVOBCE   and  ADMIRALTY. 

VOLUME    XLIX. 


LONDON: 

FttDfTID  BT  6PUTTI8WOOBB  AKD   00.,  MBW-STBXBT  SQVABB. 

FUfililSHKD   BY  EDWABD  BRET  INGE,  6,  QUALITY  COUBT,  CHANCERY  LANE. 


liiiii  III 


LXXX. 


CASES  ARGUED  AND  DETERMINED 


IN  THR 


^I'oiiate,  Biborre  anU  ^timtraUsi  Btbiclion 


OF 


THE   HIGH   COURT   OF   JUSTICE, 

AND  ON  APPEAL  THEREFROM  TO   THE 

COURT    OF    APPEAL    AND    HOUSE    OF    LORDS. 
MICHAELMAS  1879  to  MICHAELMAS  1880. 

43  Victorias, 


DlVOBCE.I  BOTTOMATOK      (OTHERWISE       DE 
1879.       >    BABBOS)    V,    DE    BABBOS    (tHG 

Aug.  6.  J    queen's  pboctobintebvbninq). 

NuUiiy  of  Marriage — Marriage  in  Ung* 
laiid  between  two  Portuguese  (first  cousins)^ 
one  domiciled  in  Portugal,  the  other  in 
England — Leso  Domicilii — Lex  loci  con- 
tracius. 

Two  natives  of  Portugal,  one  of  whom 
was  domiciled  in  England,  the  other  in 
Portugal,  contracted  a  marriage  in  Englaa^ 
in  1866.  They  were  fvret  cousins,  and  were 
incapable,  a>ccording  to  the  law  of  Portugal, 
of  intermarrying,  on  account  of  consan* 
guinity,  without  a  Papal  dispenscUion. 
The  petitioner  (the  wife)  filed  a  petition 
praying  thai  her  marriage  with  the  respond 
dent  might  he  declared  nuU  and  void : — 

Held,  that  the  lex  loci  contractus  should 
prevail  in  the  matter;  and  the  marriage 
being  valid  according  to  the  law  of  England, 
the  Court  dismissed  tJ^e  petition, 

Tlte  Queen's  Proctor,  although  inter' 
vening  before  decree  nisi,  is  ru)t  precluded 
from  setting  up  other  defences  in  addition 
to  that  of  collusion. 

In  ihia  suit  the  petitioner  prayed  that 
her  marriaffe  with  the  respondent  might 
be  declared  nnll  and  void,  on  the  ground 
that  she  and  the  respondent  were  natives 
of  Portugal,  and  at  the  time  of  the  mar- 
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riage  were  domiciled  in  Portagal;  that 
they  were  natural  and  lawful  first  cousins, 
and  that  according  to  the  law  of  Portugal 
first  cousins  are  incapable  of  contractmg 
marriage  on  account  of  consanguinity. 
The  respondent  entered  an  appearance, 
but  did  not  file  any  answer. 

The  case  came  on  for  hearing  before 
Sir  R.  Phillimore,  who  directed  that  the 
papers  should  be  sent  to  the  Queen's 
Proctor,  in  order  that  he  might,  under  the 
direction  of  the  Attomey-Gteneral,  in- 
struct  counsel  to  argue  tne  question  of 
law  raised  in  the  case.  The  Queen's 
Proctor  obtained  leave  to  intervene,  and 
filed  pleas;  and  after  argument  Sir  R. 
Phillimore  held  that  the  marriage,  having 
been  contracted  in  England  and  being 
valid  by  English  law,  could  not  be  de- 
clared null  on  the  ground  that  the  parties 
were  incapacitated  from  entering  into  it 
by  the  law  of  Portugal  (1 ).  On  appeal, 
this  judgment  was  reversed  (2).  The 
case  was  accordingly  remitted  to  this 
Division,  in  order  that  the  questions  of 
fact  raised  by  the  Queen's  Proctor's  pleas 
should  be  determined. 

The  case  came  on  for  hearing  in  Trinity 
Sittings,  1879. 

(1)  46  Law  J.  Rep.  P.  &  M.  43;  2  Law  Rep. 
P.  &D.81. 

(2)  47  Law  J.  Rep.  P.  &  D.  23 ;  3  Law  Rep.  P. 
&  P.  1. 
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Inderwiek  (with  him  Bayford)^  for  the 
petitioner. 

The  Attorney 'Oeneval  (Sir  J.  Holker) 
(with  tim  Willis  and  Jac^ue«),  for  the 
Queen's  Proctor. 

Gur,  adv,  vult. 

On  the  6th  of  Angast,  the  following 
judgment,  in  which  the  facts  of  the  case 
are  fully  stated,  and  the  arguments, 
which  were  similftr  to  those  used  when 
the  matter  was  before  Sir  R.  Phillimore 
and  the  Lords  Justices,  reviewed,  was 
delivered  by 

Thb  President  (Sir  James  Hannen). — 
In  this  suit  the  petitioner  prayed  that  her 
marriage  with  the  respondent  might  be 
declared  null  and  void,  on  the  ground  that 
she  and  the  respondent  were  natives  of 
Portugal,  and  at  the  time  of  the  marriage 
domiciled  in  Portugal;  that  they  were 
natural  and  lawful  first  cousins ;  and  that 
according  to  the  law  of  Portugal  first 
cousins  are  incapable  of  oontraoting  mar- 
riage, on  account  of  consanguinity.  The 
respondent  entered  an  appearance,  but 
did  not  file  any  answer.  The  case  came 
on  for  hearing  before  Sir  B.  Phillimore, 
who  directed  that  the  papers  should  be 
sent  to  the  Queen's  Proctor,  in  order  that 
he  might,  under  the  direction  of  the  Al>- 
tomey-General,  instruct  counael  to  argue 
the  question  whether  the  petitioner  had 
shewn  a  sufficient  ground  for  a  decree  of 
nullity — first,  by  reason  of  the  incapacity 
of  the  parties  to  contract  marriage  in 
1866 ;  secondly,  by  reason  of  fraud ;  and 
thirdly,  by  reason  of  thi)  petitioner's  want 
of  intention  to  contract  a  marriage  and  of 
her  ignorance  of  the  efiect  of  the  cere- 
mony.  On  the  7th  of  November,  1876, 
the  Queen's  Proctor  obtained  leave  to  in- 
tervene in  the  case,  and  filed  pleas.  On 
the  30th  of  January,  1877,  it  was  ordered, 
by  consent  of  the  parties,  that  the  ques- 
tions of  law  referred  to  the  Queen's 
Proctor  for  argument  be  heard  before  the 
questions  of  ^t  without  prejudice  to 
either  party.  The  case  accordingly  came 
on  for  argument  before  Sir  B.  Phillimore, 
on  the  17th  of  March,  1877,  when  the 
learned  Judge  stated  that  he  wajs  satisfied 
that  the  petitioner  perfectly  understood 
she  was  about  to  contract  a  marriage,  and 


that  it  could  not  vitiate  the  marriage  that 
she  had  an  erroneous  view  of  its  future 
consequences,  and  refused  to  set  it  aside 
on  the  ground  of  incapacity,  of  age,  or 
collusion,  or  fraud ;  and  further  held  that 
the  marriage,  having  been  contracted  in 
England  and  being  valid  by  English  law, 
comd  not  be  declared  null  on  the  ground 
that  the  parties  were  incapacitated  from 
entering  into  it  by  the  law  of  Portugal 
(1).    On  appeal  this  judgment  was  re- 
versed (2).     The  case  was  accordingly 
remitted  to  this  Division  in  order  that  the 
questions  of  &ct  raised  by  the  Queen's 
Proctor's  pleas  should    be  determined. 
These  pleas  alleged — ^first,  collusion ;  se- 
condly, that  the  petitioner  and  respondent 
were  lawfully  married ;  thirdly,  that  the 
said  marriage  was  not  procured  by  fraud ; 
fourthly,  that  the  petitioner  intended  to, 
and  did,  contract  a  lawful  marriage,  and 
was  not  Ignorant  of  the  effect  thereof ;. 
fifthly,  that  the  petitioner  and  respondent 
cohabited  as  man  and  wife ;  sixthly,  that 
the  petitioner  and  respondent,  at  the 
time  of  the  marriaee,  were  domiciled  in 
England.     It  was  ol3Jeoted,  on  behalf  of 
the  petitioner,  that  the  Queen's  Proctor 
was  not  entitled  to  intervene   on  any 
ground  but  that  of  collusion.     This  de- 
pends on  the  construction  to  be  put  upon 
the  7th  section  of  23  &  24  Vict.  o.  144. 
By  that  section  it  is  enacted  that  during 
the  period  between  the  decree  nisi  and 
the  decree  absolute,  "  any  person  shall  be 
at  liberty  ....  to  shew  cause  why  the 
decree  nisi  should  not  be  made  absolute 
by  reason  of  the  same  having  been  ob- 
tained by  collusion  or  by  reason  of  mate- 
rial facts  not  brought  before  the  Court." 
This  part  of  the  section  does  not  apply, 
because  no  decree  nisi  has  been   pro- 
nounced ;  but  the  section  proceeds,  **  and 
at  any  time  during  the  progress  of  the 
cause  or  before  the  decree  nisi  is  made 
absolute,  any  person  may  g^ve  informa- 
tion to  the  Queen's  Proctor  of  any  matter 
material  to  the  due  decision  of  the  cause, 
who  may  thereupon  take  such  steps  as 
the  Attorney- General  may  deem  neces- 
sary ;  and  if  from  any  such  information 
or  otherwise  the  Queen's  Proctor  shall  sus- 
pect that  any  parties  to  thesuit  are  or  have 
been  acting  in  ooUusion  for  the  purpose 
of  obtainingadecree  contrary  to  the  justice 
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of  the  caae,  ho  maj,  nnder  the  direction  of 
the  Attomey-Oeneral,  and  by  leave  of 
the  Coort,  inienrene  in  the  smt,  alleging 
BQch  a  case  of  ooUnsion,  and  retain  and 
sabpcena  mtnesBeB  to  prove  it."  In 
this  case  information  was  given  to  the 
Qeeen's  Proctor  of  matter  material  to 
the  dne  decision  of  the  case,  amongst 
other  things,  that  facts,  tending  to  shew 
that !  the  parties  at  the  time  of  the 
marriaffe  were  not  domiciled  in  Por- 
tngaly  bnt  in  England,  which  were  not 
brought  before  the  Court,  oonld  be 
proved,  and  he  therefore  took  the  direc- 
tions of  the  Attorney-General  on  the 
subject,  and,  suspecting  that  the  parties 
were  acting  in  collusion,  he,  under  the 
direction  of  the  Attomej-Qeneral  and  by 
leave  of  the  Court,  intervened  in  the  suit. 
Having  so  done,  the  question  is  whether 
he  may  plead  anything  besides  collusion. 
This  question  was  decided  in  the  affirma- 
tive by  Lord  Penzance  in  the  case  of 
Dering  v.  Bering  (3).  There  the  inter- 
vention was  after  decree  nisi ;  but  in  the 
case  of  Drummond  v.  Drummond  (4)  the 
same  question  had  arisen  before  the 
decree  nM,  and  Sir  C.  Cresswell  held,  that 
tiie  Queen's  Proctor  was  entitled  to  plead 
other  pleas  besides  collusion,  and  the 
same  course  was  allowed  in  Boardman  v. 
Boardman  (5).  I  therefore  hold  that  the 
Queen's  Proctor  is  entitied  to  set  up 
other  defences  in  addition  to  that  of  col- 
lusion, and  I  proceed  to  give  my  findings 
on  the  several  issues  raised  by  the  Queen's 
Proctor's  pleadings. 

The  first  of  these  is  whether  the  peti- 
tioner and  the  respondent  are  guilty  of 
collusion.  I  am  of  opinion  that  that 
cham  is  not  established.  The  second  is 
wheuier  the  parties  were  lawfully  mar- 
ried. It  was  not  disputed  tiiat  a  cere- 
mony of  marriage  was  gone  through 
which  was  valid  according  to  the  law  of 
England ;  whether  it  was  valM  according 
to  the  law  of  Portugal,  and  the  effect  of 
its  invalidity  by  that  law,  will  be  oon- 
sidered  hereafter.  The  third  issue  is 
whether  the  marria|^  was  procured  by 
fraud.    I  am  of  opinion  that  the  evidence 

(3)  I  Iaw  Rep.  P.  &  B.  691. 

(4)  i  Sw.  &  T.  269. 

(6)  1  Law  Bep.  1  P.  &  D.  233. 
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which  was  ffiven  before  Sir  R.  Phiili- 
more,  as  well  as  that  which  has  been  ad« 
duced  before  me,  clearly  establishes  that 
the  marriage  was  not  procured  hj  fraud. 
Fourthly,  whether  the  petitioner  intended 
to  contract  a  lawfrd  marriage,  or  was 
ignorant  of  the  effect  thereof.  The  evi- 
dence leaves  no  doubt  on  my  mind  that 
the  petitioner  intended  to  contract  a  law- 
ful marriage  and  was  not  ignorant  of  any 
&ct  the  Imowledge  of  which  could  be 
material  to  the  constitution  of  a  valid 
marriage.  On  this  point  I  may  refer  to 
the  evidence  of  Mr.  Miller,  a  solicitor,  who 
was  consulted  by  the  father  of  the  respon- 
dent with  regard  to  the  marriage  before 
its  celebration,  and  who  says  that,  being 
struck  with  the  youth  of  uie  parties,  he 
saw  them  on  the  subject,  both  separately 
and  together,  and  that  he  ascertained  that 
they  ^h  wished  it.  That  they  were 
ignorant  of  the  effect  of  the  Portuguese 
law  on  the  ceremony  is  most  probable ; 
but  this  ignorance  cannot  affect  the  va- 
lidity of  the  marriage.  The  fifth  issue  is, 
whether  or  not  the  petitioner  and  the  re- 
spondent cohabited  as  husband  and  wife. 
I  do  not  give  any  opinion  on  this  ques- 
tion, as  I  consider  it  unimportant  for  the 
purposes  of  this  cause — Simonin  v.  MaUac 
(6).  The  siztii  issue  is  the  important 
one,  on  which  the  argpoiments  have  chiefly 
turned — ^namely,  whether  or  not  the  peti- 
tioner and  the  respondent  were,  or  either 
of  them  was,  at  the  time  of  the  marriage 
domiciled  in  England.  With  re^;ard  to 
the  petitioner,  as  she  was  a  mmor  at 
the  time  of  the  marriage,  her  domicile 
was  that  of  her  father.  His  domicile 
was  Portuguese  down  to  the  time  of  his 
coming  to  England  in  1858,  and  I  am  not 
satisfiM  that  he  had  at  that  time,  or  at 
any  time  aft^erwards,  mental  capacity  to 
change  his  domicile.  I  therefore  find 
that  the  domicile  of  the  petitioner  at  the 
time  of  the  marriage  was  Portuguese. 
With  regard  to  the  respondent,  he  was 
also  a  minor,  and  his  domicile  was,  there- 
fore, the  same  as  his  father's,  whom  I 
shall  call  Qonzalo  de  Barros,  though  he 
was  sometimes  called  Caldos.  This  per- 
son formerly  carried  on  the  business  of 
wine  grower  and  exporter  in  Portugal 

(6)  2  Sw.  6c  Tr.  67. 
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In  1858  he  came  to  England,  bringing 
with  him  the  whole  of  his  family.     Here 
he  set  up  m  business  as  a  wine  merchant 
and  miporter.  In  1860  he  took  a  lease  of 
a  house  m  Dorset  Square  for  twenty^ne 
years.      On  the  31st  of  July,  1861,  an 
agreemwit  was  entered  into  for  the  form- 
aUon  of  a  partnership  for  twenty  years 
between  the  brother  of  Gonzalo  de  Barros 
and  his  sister  and  sister-in-law  as  wine 
importers    imd    merchants    under    the 
style  of  Caldos  Brothers,  of  which  part- 
uOTship  Gonzalo  was  to  be  manager  at  a 
salary  of  SOOl.  per  annum,  with  the  option 
of  beoommg  a  partner.      The  business 
was  to  be  and  waa  carried  on  at  9,  Cathe- 
rme  Court    St.   Swithin's  Lane.      The 
farm  of  Caldos  Brothers  fWled  in  1865  • 
but  Gonzalo  de  Barros  continued  to  re-' 
Bide  m  London,  and  his  son,  the  respond- 
ent,  bemg  stiU  a  minor,  set  up  in  the  wine 
busmess.    It  is  said  by  one  of  the  wit. 
nesses  that  Gonzalo  de  Barros  lived  pri- 
vate^ m  London  at  the  time,  by  which  it 
would  seem  to  be  meant  that  he  foUowed 
no  businew,  but  it  is  probable  that  the 
business  of  the  son  was  regarded  as  the 
busmess  of  both.    Li  18687in  the  course 
•    .?2!?^  W  P~<^«eding8  which  were 
lUBtituted  in  Portugal,  GoSzalo  de  Barrel 
infomed  his  sohcitor  that  his  domicile 
was  English,  and  instructed  him  to  collect 
e^dence  m  support  of  this  assertion, 

Barros  died  m  London,    never   having 
quitted  London  smce  his  coming  here  in 
mtli  Evidence  was  given  that  he  fre. 
quently  said  during  this  period  that  he 
meant  to  remam  in  England ;  and,  on  the 
other  hand,  the  only  evidence  besides  that 
?;  ^  P®*3*»oner  and  her  mother  offered 
to  rebut  the  inference  to  be  drawn  from 
the  fcots  above  stated  was  that  of  one 
mtness  that  Gonzalo  frequently  said  that 
he  should  return  to  Portugal  "  as  soon  as 
his  affairs  were  setUed."    It  is  evident 
however  that  this  is  not  the  language  of 
aman  who  has  become  the  maniwe^of  a 
business  at  a  salary  of  500/.  rjSr,  and 
even  assummg  the  correctness  of   the 
witness  8  memorv,  such  declarations  can- 
not  outweigh  the  evidence  of  the  fact« 
above  8tated-2><mce<  y.  Geogliegan  (7) 


(7)  Law  Rep.  0  Ch.  D.  441. 


Prom  these  &cts  I  draw  the  inference 
that  the  fother  of  the  respondent  at  the 
time  he  became  the  manager  of  the  wine 
business  adopted  England  as  his  place  of 
permanent  residence,  with  the  intention 
of  remaining  there  for  an  unlimited  time 
—in  other  words,  that  he  became  do- 
miciled here.    It  follows,  therefore,  that 
the  respondent's  domicile  was    English 
also.     There  is  abundant  evidence  that 
the  respondent  himself,  after  he  came  of 
age,  continued  to  look  upon  England  as 
the  place  of  his  domicile,  and  this  may 
perhaps  have  some  reflex  effect  in  con- 
sidering what  place  his  father  had  chosen 
as  his  domicile ;  but  as  the  time  of  the 
marriage  is  the  important  point  in  the 
case,  I  do  not  think  it  necessary  to  dwell 
on  the  evidence  of  the  respondent's  sub- 
se^iuent  intentions.     The   question  then 
arises,  what  is  the  law  applicable  to  such 
a  case  ?    It  is  dear  that  the  judgment 
which  has  been   already  given  by  the 
Court  of  Appeal  is  not  applicable  to  such 
a  state  of  facte.    The  language  of  the 
Court  of  Appeal  is  explicit : — 

"  It  was  pressed  upon  us  in  argument 
that  a  decision  in  favour  of  the  petitioner 
would  lead  to  many  difficulties  if  ques- 
tions should  arise  as  to  the  validity  of  a 
marriage  between  an  English  subject  and 
a  foreigner  in  consequence  of  prohibitions 
imposed  by  the  law  of  the  domicile  of  the 
latter.  Our  opinion  on  this  appeal  is 
confined  to  the  case  where  both  the  con- 
tracting parties  are  at  the  time  of  their 
marriage  domiciled  in  a  country  the  law 
of  which  prohibito  their  marriage." 

This  passage  leaves  me  free  to  consider 
whether  the  marriage  of  a  domiciled  Eng- 
lishman  in  England  with  a  woman  sub- 
ject by  the  law  of  her  domicOe  to  a 
personal  incapacity  not  recognised    by 
English  law  must  be  declared  invalid  by 
iho  tribunals  of  this  country  ?     Before 
entering  upon  this  enquiry,  I  would  ob- 
serve that  the  Lords  Justices  appear  to 
have  laid  down  as  a  principle  of  law  a 
proposition  which  was  mudi  wider  in  ite 
terms  than  was  necessary  for  the  deter- 
mination of  the  case  before  them.    It  is 
thus  expressed :— «*  It  is  a  well  recognised 
principle  of  law  that  the  question  of  per- 
sonal capacitv  to  enter  into  any  contract 
IB  to  be  decided  by  the  law  of  domicile." 
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Andy  again : — "  As  in  other  contracts,  so 
in  that  of  marriage,  personal  capacity 
mnst  depend  on  the  law  of  domicile. 
It  is,  of  coarse,  competent  for  the  Conrt 
of  Appeal  to  lay  down  a  principle  which, 
if  it  formed  the  basis  of  the  judgment  of 
that  Gonrt,  mnst,  unless  it  be  disclaimed 
by  the  House  of  Lords,  be  binding  on  all 
future  cases.  But  I  trust  I  may  be  per- 
mitted, without  disrespect,  to  say  that 
the  doctrine  thus  laid  down  has  not 
hitherto  been  '*  well  recognised."  On  the 
contrary,  it  appears  to  me  to  be  a  novel 
principle  for  which,  up  to  the  present 
time,  there  has  been  no  English  au- 
thoriiy.  What  authority  there  is  seems 
to  be  distinctly  the  other  way.  Thus  in 
the  case  of  Meade  y.  Boberts  (8)  the  con- 
tract on  which  the  defendant  was  sued 
was  made  in  Scotland.  The  defence  was 
that  the  defendant  was  an  infant,  but 
Lord  Eldon  held  the  defence  bad,  saying, — 
"  If  the  law  of  Scotland  is  that  such 
a  contract  as  the  present  could  not  be 
enforced  against  an  in&nt,  it  should  haye 
been  giyen  in  eyidence.  The  law  of  the 
country  where  the  contract  arose  must 
goyem  the  contract."  Sir  E.  Simpson,  in 
the  case  of  Scrimshire  y.  Scrimshire  (9), 
when  dealing  with  the  subject,  says: — 
"  This  doctrine  of  trying  contracts,  espe- 
cially those  of  marriage,  according  to  the 
law  of  the  country  where  they  are  made  is 
conformable  to  what  is  laid  down  in  our 
books,  and  what  is  practised  in  all  ciyi- 
hsed  countries."  And  again — "  These 
authorities  fully  shew  that  all  contracts 
are  to  be  considered  according  to  the 
laws  of  the  country  where  they  are  m.ade, 
and  the  practice  of  civilised  countries  has 
been  conformable  to  this  doctrine,  and  by 
the  common  cousent  of  nations  has  been 
so  received."  This  is  the  view  of  the 
subject  which  is  expressed  by  Burge  (vol. 
1,  c.  4,  132),  and  by  Story  (Oot^ict  of 
Law$9  section  103)  ;  and  Sir  G.  Cresswell, 
in  Simanin  y.  MaMac  (6),  says : — '*  In 

Seneral  the  personal  competency  of  in- 
ividuals  to  contract  has  been  held  to 
depend  on  the  law  of  the  place  where  the 
contract  was  made."  If  the  English  re- 
ports do  not  famish  more  authority  on 

(8)  8  £sp.  183. 

(9)  2  Consis.  412. 


the  point,  it  may,  perhaps,  be  referred  to 
its  not  having  been  questioned.  I  cannot 
but  think,  ^erefore,  that  the  learned 
Lords  Justices  would  not  desire  to  base 
their  judgment  on  so  wide  a  proposition 
as  that  which  they  have  laid  down  with 
reference  to  the  personal  capacity  to  enter 
into  all  contracts.  In  truth,  very  many 
and  serious  difficulties  arise  if  marriage 
be  regarded  only  in  the  light  of  a  con- 
tract. It  is,  indeed,  based  upon  the  con- 
tract of  the  parties,  but  it  is  a  elatus 
arising  out  of  contract  to  which  each 
country  is  entitled  to  attach  its  own  con- 
ditions, both  as  to  its  creation  and  dunk- 
tion.  In  some  countries  no  other  con- 
dition is  imposed  than  that  the  parties, 
being  of  a  certain  age,  and  not  related 
withm.  certain  specified  degrees,  shall 
have  contracted  with  each  other  to  become 
man  and  wife ;  but  that  in  those  countries 
marriage  is  not  regarded  merely  as  a 
contract  is  clear,  since  the  parties  are  not 
at  liberty  to  rescind  it.  In  some  countries 
certain  civil  formalities  are  prescribed,  in 
others  a  religious  sanction  is  required. 
If  the  subject  be  regarded  from  this  point 
of  view,  the  effect  of  the  recent  decision 
of  the  Court  of  Appeal  has  only  been  to 
define  a  further  condition  imposed  by 
English  law — ^namely,  that  the  parties 
do  not  both  belong  bv  domicile  to  a 
country  the  laws  of  which  prohibit  their 
marriage.  But,  as  I  have  already  pointed 
out,  that  judgment  expressly  leaves  alto- 
gether untouched  the  case  of  a  marriage 
of  a  British  subject  in  England,  where 
the  marriage  is  lawful,  with  a  person 
domiciled  in  a  country  where  the 
marriage  is  prohibited.  With  regard 
to  such  a  marriage,  all  the  arguments 
which  have  hitherto  been  urged  in  sup- 
port of  the  larger  proposition,  that  a 
marriage  good  by  the  law  of  the  country 
where  solemnised  must  be  deemed  by  the 
tribunals  of  that  country  to  be  valid 
irrespective  of  the  law  of  the  domicile  of 
the  parties,  remain  with  undiminished 
effect.  They  cannot  be  stated  with  greater 
accuracy  and  force  than  by  Sir  G.  Gress- 
well  iu  Simanin  v.  MaUcio  (6) ;  and,  as  I 
could  not  express  myself  so  well,  I  shall 
adopt  the  language  of  that  learned  Judge 
as  my  own,  without  introducing  the 
qualification  which  the  decision  of  the 
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Court  of  Appeal  bas  created.    Bat  before 

Jaoting  the  language  of  that  vexy  eminent 
ndge,  I  mast  obBerve  that  the  Oonrt  of 
Appeal  has  distinguished  the  present  case 
from  that  of  Simonm  y.  Mallac  (6),  on 
the  ground  that  there  the  incapacity  arose 
from  the  want  of  consent  of  parents,  and 
that  "  the  consent  of  parents  required  by 
the  law  of  France  must  be  considered  a 
part  of  the  ceremony  of  marriage."  Cer- 
tainly Sir  C.  Cresswell  did  not  base 
his  judgment  on  that  ground.  After  ob» 
serying  that  a  distinction  might  be  drawn 
between  an  absolute  and  conditional  pro- 
hibition, he  proceeds : — "  But  taking  the 
decree  of  the  French  Court  in  the  suit 
there  instituted  as  evidence  that  by  the 
law  of  France  this  marriage  was  roid,  we 
again  come  to  the  broad  question — ^is  it 
to  be  judged  of  here  by  the  law  of  Eng- 
land or  uie  law  of  France  P  In  general 
the  personal  competency  or  incompetency 
of  individuals  to  contract  has  been  held  to 
depend  upon  the  law  of  the  place  where 
the  contract  is  made.  But  it  was  and 
is  contended  that  such  a  rule  does  not 
extend  to  contracts  of  marriage,  and  that 
parties  are,  with  reference  to  them, 
bound  bv  the  law  of  their  domicile." 
Then,  after  reviewing  the  authorities,  he 
says : — *'  It  is  very  remarkable  that 
neither  in  the  writings  of  jurists,  nor  in 
the  arguments  of  counsel,  nor  in  the 
judgments  delivered  in  the  Courts  of  jus- 
tice, is  any  case  quoted  or  suggestion 
offered  to  establish  the  proposition  that 
the  tribunala  of  a  connt^  where  a  mar* 
riatfe  has  been  solemnised  in  conformity 
wiui  the  laws  of  that  country  should  hold 
it  void  because  the  parties  to  the  con- 
tract were  the  domiciled  subjects  of 
another  country,  where  such  a  cantract 
would  not  be  allowed."  And  later  on  the 
folkming  |)aBsage  occurs,  which  is  spe- 
dalW  applicable  to  the  present  otMi-^ 
"  Every  nation  has  a  right  to  impose 
on  its  own  subjects  restrictions  and  pro- 
hibitions as  to  entering  into  marnage 
oontractfl,  either  within  or  without  its 
own  territories ;  and  if  its  subjecttf  sustain 
haidship  in  consequence  of  those  re- 
strictions, their  own  nation  only  must 
bear  the  blame ;  but  what  right  nas  one 
independent  nation  to  call  upon  any  other 
nation  equally  independent  to  surrender 


its  own  laws  in  order  to  give  effect  to 
such  restrictions  and  prohiDitions  ?  If 
there  be  any  such  right  it  must  be  found 
in  the  law  of  nations,  that  law  to  which 
all  '  nations  have  consented,  or  to  which 
they  must  be  presumed  to  consent,  for 
the  common  benefit  and  advantage.'  And 
which  would  be  for  the  common  benefit 
and  advantage  in  such  a  case  as  the  pre- 
sent ?  The  observance  of  the  law  of  the 
country  where  the  marriage  is  celebrated, 
or  the  law  of  a  foreign  country  ?  Parties 
contracting  in  any  country  are  to  be 
assumed  to  know,  or  to  take  the  reepon- 
sibility  of  not  knowing,  the  law  of  that 
country.  Now,  the  law  of  France  (in 
this  case  read  Portugal)  is  equally  strin- 
gent, whether  both  parties  are  Fiench  or 
one  only.  Assume,  then,  that  a  French 
subject  comes  to  England,  and  there 
marries  without  consent  a  subject  of 
another  foreign  country,  by  the  laws  of 
which  such  a  marriage  would  be  valid, 
which  law  is  to  prevail?  To  which 
country  is  an  English  tribunal  to  pay  the 
compUznent  of  adopting  its  law  ?  As  ilftr 
as  the  law  of  nations  is  concerned  each 
must  have  an  equal  right  to  claim  respect 
for  its  laws.  Both  cannot  be  observed. 
Would  it  not,  then,  be  more  just,  and 
therefore  more  for  the  interest  of  all,  that 
the  law  of  that  countrv  should  prevail 
which  both  are  presumed  to  know  and  to 
agree  to  be  bound  by  P  Again,  assume 
that  one  of  the  parties  is  English,  would 
not  an  English  subject  have  as  strong  a 
claim  totl^  benefit  of  English  law  as  a 
foreigner  to  the  benefit  of  foreign  law  ? 
.  .  .  The  great  importance  of  having 
some  one  certain  rule  applicable  to  all 
oases ;  the  difficulty,  not  to  say  impos- 
sibility, of  having  any  rule  applicaUe  to 
all  cases,  save  that  the  law  of  the  country 
where  a  marriage  is  solemnised  shall  in 
that  oountiy  at  least  decide  whether  it  is 
valid  or  invalid ;  the  absence  of  any  ju- 
dicial decision  or  didum^  or  of  even  any 
opposite  opinion  of  any  writer  of  authority 
on  the  law  of  nations,  have  led  us  to  the 
conclusion  that  we  ought  not  to  found 
our  judgment  in  this  case  on  any  other 
rule  than  the  law  of  England  as  prevail- 
ing amongst  English  subjects." 

This  was  the  opinion  of  Sir  C.  Cress- 
well,  Channell,  B.,  and  Keating,  J.,  con- 
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atitating  the  fall  Court,  whose  decisions 
at  that  time  were  only  subject  to  re- 
view by  the  Honse  of  Lords.    The  Gonrt 
of  Appeal  has,  indeed,  without  alluding 
to  the  arguments  of  these  very  eminent 
Judges,  now   overruled    their  opinion; 
but  Lord  Justice  Cotton  has  expressed 
his  ooncurrenoe  in  their  views  so  far  as 
is   neoeasary  for   the  purpoees  of   the 
present  case.     He  says :  "  No  country  is 
bound  to  recognise  the  laws  of  a  fo- 
reign   State  when  they  work  injustice 
to  its  own  subjects,  and  this  principle 
would  prevent  the  judgment  in  the  pre- 
sent case  being  relied  on  as  an  authority 
for  setting  aside   a    marriage    between 
a  foreigner  and  an  English  subject  do- 
miciled in  England  on  the  ground  of 
any  personal  incapacity  not  recognised 
by  the  law  of  this  country.*'    Numerous 
examples  may  be  suggested  of  the  injus- 
tice which  might  be  caused  to  our  own 
subjects  if  a  marriage  was  declared  in- 
valid on  the  ffround  that  it  was  forbidden 
by  the  law  of  the  domicile  of  one  of  the 
parties.     It  is  still  the  law  in  some  of  the 
United  States  that  a  marriage  between  a 
white  person  and  a  "  person  of  colour  "  is 
void.     In  some  States  the  amount  of 
colour  which  will  incapacitate  is  unde- 
termined.   In  North  Carolina  all  are  pro- 
hibited who  are  descended  ^m  negro 
ancestors     to     the    fourth     generation 
inclusive,   though  an  ancestor  of  each 
generation    may  have    been   a    *' white 
person"  (^Pearson  an  Marriage^  section 
808).     Suppose  a  woman  domiciled  in 
North  Carolina,  with  such  an  amount  of 
colour  in  her  blood  as  would  arise  from 
her  great-grandmother  being  a  negress, 
should  marry  in  this  country,  should  we 
be  bound  to  hold  that  such  a  marriage 
was  void  ?     Or,  suppose  a  priest  or  monk 
domiciled  in  a  country  where  the  marriage 
of  such  a  person  is  prohibited,  were  to 
come  to  this  country  and  marry  an  Eng- 
lishwoman, could  this  Court  be  called  on, 
at  the  instance  of  the  husband,  to  declare 
that  the  marriage  was  nuU,  and  to  give  a 
le|;al  sanction  to  his  repudiation  of  his 
wife  P    Mr.  Dicey,  in  his  excellent  treatise 
on  "  Domicile,"  p.  223,  answers  these 
questions  in  the  negative,  and  places  these 
two  cases  under  tms  head : — 
"  A  marriage  oelebrated  in  England  is 


not  invalid  on  account  of  any  incapacity 
of  either  of  the  parties  which,  though  im- 
posed by  the  law  of  his  or  her  domicile,  is 
of  a  kind  to  which  our  Courts  refuse  re- 
comition," 

But  on  what  principle  are  our  Courts 
to  refuse  recognition,  if  not  on  the  basis 
of  our  bws  ?    If  this  guide  alone  be  not 
taken,  it  will  be  free  to  eveiy  Judge  to 
indulge  his  own  feelings  as  to  what  pro- 
hibitions  by  foreign  countries  on    the 
capacity  to  contract  a  marriage  are  rea- 
sonable.   What  have  we  to  do,  or,  to  be 
more  accurate,  what  have  the  English  tri- 
bunals to  do,  with  what  may  be  thought 
in  other  countries  on  such  a  subject? 
Seasons  may  exist  elsewhere  why  coloured 
people  and  white  should  not  intermarry, 
or  why  first  cousins  should  not.    But 
what  aistinction  can  we  properly  draw 
between  these  cases  ?    Ana  why  are  they 
not  both  to  be  regarded  in  the  same  light 
here — ^namely,  tlmt  as  they  are  alike  per- 
mitted by  our  laws,  we  cannot  recognise 
their  prohibition  by  the  laws  ot  other 
countries  as  a  reason  why  we  should  hold 
that  such  marriages  cannot  be  contracted 
here  ?    Of  the  cases  dted  on  the  argu- 
ment, the  only  one  which  I  think  neces- 
sary to  mention  is  that  of  Meiie  v.  M^te 
(10),  where  Sir  C.  Cresswell  held,  that 
a  domiciled  English  subject  could  not 
marry  a  deceased  wife's  sister  at  the  place 
of  her  domicile,  although  by  the  law  of 
that  place  the  marriage  would  be  good. 
But  Sir  C.  Cresswell  had  himself  pointed 
out  in  Simonin  v.  MaUae  (6)  the  differ- 
ence between  controversies  arising  in  the 
country  where  the  marriage  was  cele- 
brated and  those*  arising  ebewhere,  and 
his  judgment  in  that  case  shewed  that  he 
considered  that  the  law  of  the  place  of 
celebration  must  prevail  before  the  tribu- 
nals of  that  place. 

Before  concluding,  I  wish  to  direct 
attention  to  the  statute  law  on  this  sub- 
ject of  the  marriage  of  first  cousins. 
The  statute  of  32  of  Henry  8.  c.  38, 
after  reciting  that  the  See  of  Borne  had 
usurped  the  power  of  making  that  un- 
lawful which  by  (Jod's  law  was  lawful, 
and  the  dispensation  whereof  they  always 
reserved  to  themselves,  as  in  kindred  or 

(10)  1  Sw.  &  Tr.  416. 
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affinity  oetween  consins-germayne,  and 
all  because  they  would  get  money  by  it, 
and  keep  a  reputation  for  their  usurped 
jurisdiction,  enacts  that  all  and  eveiy  such 
marriage  as  within  the  Church  of  England 
shall  be  contracted  between  lawful  per- 
sons, as  by  this  Act  we  declare  all  persons 
to  be  lawful  that  be  not  prohibited  by 
God's  law  to  marry,  shall  be  valid.  This 
statute  and  all  the  marriage  Acts  which 
have  since  been  enacted  are  general  in 
their  terms,  and,  therefore,  applicable  to 
and  bind  all  persons  within  the  kingdom. 
In  the  weighty  language  of  Lord  Mans- 
field,  "  the  law  and  legislative  government 
of  every  dominion  equally  affects  all  per* 
sons  and  all  property  within  the  limits 
thereof,  and  is  the  rule  of  decision  for  all 
questions  which  arise  there" — Ocunphell 
V.  Hall  (11).  Where  is  the  enactment, 
or  what  is  the  principle  of  English  law 
which  euffrafbs  on  this  statute  the  excep- 
tion that  it  shall  not  apply  to  the  marriage 
in  England  of  cousins-german  who,  by 
the  law  of  another  country,  were  pro- 
hibited from  marrying  without  the  dispen- 
sation of  the  Pope?  And,  further,  I 
would  ask,  what  is  the  distinction  between 
the  prohibition  of  a  marriage  unless  the 
consent  of  a  parent  be  obtained,  as  in 
Simonin  v.  Mallcto  (6),  and  the  prohibi- 
tion of  a  marriage  unless  the  dispensation 
of  the  Pope  be  granted,  as  in  this  case  P 
And  if  there  be  a  distinction,  which  I  am 
unable  to  perceive,  why  is  gpreater  value 
to  be  attached  by  the  tribunals  of  this 
country  to  the  pemussion  of  the  Pope  than 
to  that  of  a  mther  P  For  the  reasons  I 
have  given,  I  hold  that  the  marriage  be- 
tween the  petitioner'and  the  respondent 
was  valid,  and  I  dismiss  the  petition. 


Solicitors— Tampi in  &  Go.|  for  petitioner;  the 
Queen's  Proctor. 


(U    Gowp.  208. 
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Dec.  4,  5.  J   BRIGHTON. 

WUl — Testamentary  Capacity — Insane 
"Delusions  on  one  Pariictdar  Subject — 
Capacity  apart  from  Delusions, 

W*  8.  was  subject  to  insane  delusions  on 
mie  partieula/r  stAject,  Apart  from  them  he 
appeared  to  be  perfectly  rcUionalf  managed 
his  affairs  udth  ordinary  prudence^  and  ex* 
hibited  in  various  ways  eonsiderahle  mental 
capacity.  His  last  will  was  contested  by 
his  nexUof-hin  on  ike  ground  that  when  he 
executed  it  he  was  not  of  sownd  mind.  The 
President,  in  directing  the  jury^  followed 
the  ruling  in  Banks  v,  Ooodfellow  (89 
Iaw  J.  Rep.  Q.B.  237 ;  Law  Bep.  5  Q.B. 
549),  in  which  it  was  laid  down  that  the 
mere  fact  that  a  testator  is  subject  to  insctne 
delusions  is  no  sufficient  reason  why  he 
should  be  held  to  have  lost  his  riaJit  to 
make  a  wUl,  if  the  jury  are  satisfied  that 
the  delusions  have  not  affected  the  general 
fatties  of  his  mind  and  cannot  have  tn- 
fluenced  Jam  in  any  particulat  disposition 
of  his  property, 

Mr«  William  Ray  Smee,  the  testator  in 
this  action,  was  for  manj  jeara  a  olerk 
in  the  Bank  of  England,  and  filled  the 
office  of  secretary  to  the  '*  Committee  of 
Treasury."  In  November,  1852,  while 
on  his  way  to  Brighton,  an  accident  oc- 
curred to  the  train  in  which  he  travelled. 
He  was  thrown  violently  against  the 
opposite  side  of  the  carriage,  and  the 
character  of  his  injuries  were  such  that 
he  became  incapable  of  attending  to 
business  and  had  to  give  up  his  appoint- 
ment at  the  Bank  of  England  in  1854, 
receiving  £rom  the  railway  company  as 
compensation  an  annuity  of  SOOl.  a 
year  for  life.  He  married  in  July,  1854. 
His  father,  William  Smee,  died  in  No- 
vember, 1858,  leaving  a  will  whereby 
he  disposed  of  his  property,  which  was 
considerable,  and  whereof  he  appointed 
his  three  sons,  Alfred,  Frederick,  and 
William,  the  testator,  executors.  Com- 
munications passed  between  the  brothers 
on  the  subject  of  the  will ;  and  in  a  letter 
written  by  the  testator  on  the  4th  of 
February,  1859,  there  appeared  the  first 
trace   of  the   insane   deluaiona   which 
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had  taken  possession  of  his  mind.  The 
character  and  extent  of  these  delusions 
are  shewn  in  the  following  letter,  written 
bj  him  to  the  late  Prince  Consort,  and 
the  memorial  to  Her  Majesty  the  Queen, 
enclosed  in  it : — 

"To  his  Royal  Highness  the  Prince 
Consort,  K.G.,  Windsor  Castle. 

**2,  St  Edmund's  Terrace,  Kegent's  Park, 
"December  22nd,  1859. 

"  niastriouB  Prince, — I  address  to  your 
Royal  Highness  this  letter,  enclosing  a 
memorial  to  the  Queen,  because  Her 
Majesty  might  deem  it  to  be  the  most 
oonaiderate  and  the  most  respectful. 

'*I  write  under  the  deep  conviction 
tiiat  the  kindly  feelings  of  Her  Majesty 
will  prompt  and  her  sound  sense  will 
guide  to  a  course  that  will  produce  good 
out  of  the  eyil  therein  detailed. 

"  Her  Majesty  may  think  that  the  love 
and  affection  xmiversally  entertained  by 
her  people  for  her  person  and  Throne 
will  not  be  diminished  by  kindness  shewn 
to  me,  and  that  his  history,  with  warm 
acknowledgpnents,  will  record  her  help- 
ing hand  spontaneously  held  out  to  re- 
store the  deeply  wounded  feelings  of  a 
most  unfortunate  man. 

"  I  have  the  honour  to  be  your  Royal 
Highness's  most  humble  servant, 

Wm.  Ray  Smee." 


(C 


"  To  Her  Most  Gracious  Majesty,  Victoria, 
Queen  of  Great  Britain  and  Ireland.-* 
The  humble  memorial  of  William  Ray 
Smee,  of  No.  2,  St.  Edmund's  Terrace, 
Regent's  Park,  London,  sheweth, — 
"1.  Until  a  very  recent  period,  your 
memorialist  thought  himself  to  be  the 
eldest  child  of  Mr.  William  Smee,  of  the 
Bank  of  England,  and  his  conduct  as  a 
son  was  dutiful,  considerate  and  affec- 
tionate. 

"  2.  Memory,  however,  has  now  brought 
a  knowledge  of  circumstances  which 
renders  this  supposed  parentage  more 
than  doubtful,  and  induces  him  to  think 
he  is  in  some  way  connected  with  your 
Majesty's  family. 

'*  3.  Your    memorialist,    when    quite 

young,  remembers  walking  with  Master 

Alfr^  Smee  and  the  nurse.     There  was 

a  crowd  of  people  looking  at  some  show. 
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They  all  at  once  turned  to  her  and  de- 
manded to  know  which  was  the  Prince, 
and  on  being  told  your  memorialist^  they 
escorted  him  home  with  loud  hurrahs* 

"  4.  King  George  4.  came  to  see  your 
memorialist  when  living  at  GamberwelL 
He  was  but  a  little  boy.  The  King 
walked  into  the  parlour  from  the  garden. 
His  Majesty  took  a  chair,  balanced  it  on 
one  leg,  looked  under,  round,  and  up 
and  down  the  chair,  then  fixing  his  eyes 
upon  him,  said,  after  a  little  pause,  some- 
what contemptuously, '  YiThat  do  you  call 
this?'  < A  chair.'  The  King,  stiU  keep- 
ing his  eyes  fixed,  replied, '  This  thing  a 
chair ;  a  chair,  do  you  call  it  P  '  Aston- 
ished, your  memorialist  asked, '  Can  you 
not  sit  upon  itP'  The  King  seemed 
moved,  did  not  again  speak,  but  sat 
down,  took  him  upon  his  knee,  and  heard 
him  read.  Some  time  afterwards  Mrs. 
Smee  came  in,  when  the  King  with  much 
feeling  patted  your  memorialist  upon  the 
head,  and  said,  ^  Poor  boy,  poor  boy,  get 
on  with  your  learning ;  a  great  destiny 
is  preparing  for  you,  although  you  do 
not  know  it.' 

''5.  Your  memorialist  at  this  period 
was  remarkable  for  the  quickness  and 
rapidity  with  which  he  acquired  know- 
ledge. He  was  at  the  top  of  the  school, 
and  at  the  end  of  the  half-year  aJl  the 
boys  escorted  him  in  triumph.  The 
master  said  he  had  never  met  with  a  boy 
more  fiill  of  promise. 

"6.  When  your  memorialist  became 
about  eleven  years  of  age  his  proficiency 
at  school  ceased.  Every  morning  Mr. 
William  Smee  administered  to  him  drugs 
that  made  him  very  sick,  and  during  the 
day  deprived  him  of  his  proper  quantity 
of  nourishment,  and  prohibited  him  from 
eating  any  animal  food. 

*'7.  When  this  conduct  first  com* 
menced  a  lady  spoke  to  your  memorialist 
as  he  was  standing  in  the  road  opposite 
his  house*  Her  kind  words  and  manner 
are  now  distinctly  remembered;  she  asked 
him  whether  he  had  enough  to  eat.  He 
wished  to  screen  Mr.  William  Smee,  and 
did  not  like  to  tell  a  stranger  how  sadly 
he  was  treated,  and  replied  he  had.  But 
on  leaving  her,  felt  very  sorry  for  what 
ho  said. 

'*  8.  This  concealment,  so  kindly  meant, 
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was  most  of  all  disastrons  to  your  memo- 
rialist, as  lie  then  received  less  and  less 
food,  lost  his  memory  and  strength,  and 
became  half  an  idiot ;  subseqnentlj,  more 
food  was  given  him,  and  he  partly  re- 
covered ;  yet,  when  again  sent  to  school, 
he  was  a  totally  changed  boy,  very 
nervottfi,  and  learning  very  slow. 

"  9.  When  about  thirteen  years  of  age 
your  memorialist  came  to  live  in  the  Bank 
of  England,  and  he  was  again  dmgged 
with  medicines  administered  by  Mr.  Wil- 
liam Smee.  At  school  he  sat  for  weeks 
doing  nothing,  and  yonr  memorialist  re- 
members a  visit  from  a  gentleman  (and, 
although  not  certain,  yet  he  thinks  he 
was  addressed  as  Sir  Henry  Alford),  who 
heard  him  read,  and  who  appeared  satis- 
fied on  finding  he  could  not  comprehend 
what  he  read.  Yet  this  gentleman  seemed 
anxious  and  uncomfortable,  and  said  the 
memory,  artificially  taken  away,  might 
come  back,  and  if  so  he  was  ruined. 

"  10.  Within  six  months  of  this  period 
he  was  called  away  from  school  to  be  intro- 
duced to  a  gentleman  whom  Mr.  William 
Smee  merely  called  '  a  great  man.'  Your 
memorialist  met  him  in  Finsbury-circus, 
and  all  three  walked  up  and  down  there, 
and  the  'great  man'  asked  all  sorts  of  ques- 
tions about  him  in  his  presence.  He  was. 
dressed,  not  like  a  gentleman,  but  a  well- 
to-do  mechanic.  On  a  sudden,  the  great 
man  exclaimed,  '  I  am  discovered ;  see  if 
the  gentleman  just  passed  turns  back.' 
He  turned.  *  I  must  be  off,'  he  said, '  I 
must  not  be  seen  again,'  and  he  disap- 
peared, walking  at  a  very  rapid  pace. 
Your  memorialist  now  remembers  much 
of  the  conversation,  and  regrets  to  say 
the  great  man  in  the  mechanic's  dress 
had  the  well-known  face  of  the  Duke  of 
Wellington. 

•  ''11.  Aboutayearfrom  this  time  a  gen- 
tleman called  upon  your  memorialist  and 
said  a  sum  of  money  was  coming  to  him, 
and  required  him  to  appoint  a  trustee. 
With  great  form,  Mr.  Willliam  Smee  was 
appointed;  but  your  memorialist  has 
never  received  either  principal  or  interest, 
and  there  is  no  mode  of  getting  it  except 
by  public  trial,  and  it  may  be  better  to 
go  without  even  a  very  large  sum  of 
money  than  bring  these  circumstances 
before  the  world. 


"  12.  Your  memorialist,  thus  continu- 
ally drugged  and  deprived  of  his  fortune, 
became  at  seventeen  years  of  age  a  mere 
tool  in  the  hands  of  Mr.  Williato  Smee — 
made  completely  ignorant  of  the  past; 
and  all  his  ideas  and  previous  views  in 
life  having  been  thus  taken  away^  he  was 
compelled  to  accept  a  situation  in  Mr. 
William  Smee's  department  of  the  Bank 
of  England. 

"  13.  When  eighteen  years  of  age,  Mr. 
William  Smee  came  quite  excited  to  your 
memoralist  and  said,  *  There  is  a  report 
a  prince  is  a  clerk  in  my  department, 
and  he  is  employed  in  the  annuity  office.' 
Your  memorialist  observed  he  was  en- 
gaged in  that  office  and  should  be  glad 
to  know  his  name.  Mr.  William  Smee 
seemed  embarrassed,  and  made  no  an- 
swer. That  evening  he  was  again  drugged, 
and  until  a  few  days  ago  all  knowledge 
of  the  circumstance  was  obliterated. 

*'  14.  Thus  was  your  memorialist  made 
like  a  youth  bom  at  eighteen  years  of 
age.  His  mind  a  blank,  yet  it  became 
a  creative  mind,  and  even  then,  if  left 
alone,  he  would  have  made  friends  and 
would  have  risen  in  the  world.  But 
this  was  not  permitted,  and  your  memo- 
rialist constantly  found  himself  thwarted 
by  some  unknown  hand.  Many  instances 
of  this  could  be  mentioned.  Two  schemes 
of  public  importance,  which  required  two 
Acts  of  Parliament  to  complete  them, 
were  suppressed,  and  the  only  reason 
your  memorialist  had  given  him  was  that 
they  would  not  be  allowed  to  go  before 
the  House  of  Commons  with  his  name 
attached. 

"  15.  About  seven  years  ago  your 
memorialist  met  with  a  railway  accident, 
which  made  him  very  ill,  and  compelled 
him  to  give  up  his  situation  as  sec- 
retary to  the  Committee  of  Treasury 
at  the  Bank  of  England,  and  obliged 
him  to  live  much  in  the  country.  It, 
however,  caused  blood  to  flow  from 
the  head,  and  this  has,  at  length,  so  far 
relieved  the  brain  that  memory,  which 
was  thought  might  return,  has  actually 
done  so.  Mr.  William  Smee  was  perfectly 
aware  this  result  might  happen,  for  four 
years  before  his  death,  when  walking  with 
him,  he  said,  as  if  thinking  about  it,  'As 
soon  as  I  perceive  he  knows  I  shall  die.' 
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"  16.  Mr.  William  Smee  in  his  last 
illnefls,  when  alone  with  jonr  memorialiBt, 
made  many  strange  remarks,  three  of 
which  ought  to  be  mentioned.  First,  he 
said, '  Every  trouble  experienced  by  him 
has  been  made  to  happen  by  de6p  design 
for  a  great  object'  Second.  That  the 
railway  accident  would  cause  him  to 
become  abler  and  better  than  he  had  ever 
been  for  reasons  he  knew  nothing  about.' 
Here  Mr.  William  Smee  paused  and 
seemed  absorbed  in  thought.  After  a 
few  minutes  he  addressed  your  memo- 
rialist thus, — *  William,  you  are  a  man 
of  the  highest  character,  and  I  now 
perceive  <£is  knowledge  cannot  be  kept 
from  you.'  Third.  And,  wonderful  to 
relate,  one  morning,  Mr.  William  Smee, 
with  a  manner  and  look  that  can  never 
be  forgotten,  exclaimed — these  are  his 
exact  words — '  Extraordinary  and  un- 
heard-of means  have  been  adopted  to 
keep  him  down,  or  he  must  have  come  to 
the  thron&' 

''  17.  These  observations  would  in- 
dicate that  disease  and  great  age  had  im- 
paired the  &culties  of  Mr.  William  Smee. 
Your  memorialist  tried  to  establish  this, 
9fi  he  wished  to  upset  the  will  made  at 
this  period.  But  all  those  who  had  op- 
portunities of  judging  were  of  opinion 
his  mind  was  even  clearer  and  stronger 
than  before  his  illness. 

"  18.  Your  memorialist  is  a  person 
probably  not  unlike  your  Majesty's 
family.  In  Paris  on  two  occasions  he  was 
told  he  belonged  to  the  royal  family  of 
England,  and  his  denial  was  hardly 
believed.  Even  in  London  he  has  more 
than  once  been  taken  for  the  Duke  of 
Cambridge. 

*'  19.  Throughout  life  your  memoriahst 
has  been  distinguished  by  good  temper, 
kindness  of  disposition,  and  a  certain 
bonhomie;  but  the  foregoing  circum- 
stances, the  knowledge  of  which  has  only 
come  very  gradually  within  the  last  few 
days,  have  greatly  pained  and  wounded 
him,  neither  has  he  any  means  of  ascer- 
taining whether  everything  is  yet  known 
to  him. 

"  20.  Your  memorialist  is  now  about 
forty-three  years  of  a^,  and  although  he 
hopes  now  to  become,  with  respect  to  his 
bmio,  like  other  meo,  yet  he  ia  in  very 
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delicate  health  and  has  a  very  sensitive 
mind. 

*'  Your  memorialist,  therefore,  humbly 
prays  your  Majesty  to  be  graciously 
pleased  to  take  some  notice  of  him,  and 
to  cause  the  remainder  of  his  days  to  be 
passed  in  honour  and,  amid  the  charms 
of  the  beat  society ;  and  your  memorialist, 
as  in  duty  bound,  will  be  for  ever  grateful. 

"  William  Hay  Smee. 

"  December  22,  1859." 

There  was  every  reason  to  believe  that 
the  testator  laboured  under  those  delu- 
sions with  varying  intensity  down  to  his 
death,  but  they  were  not  manifested  in 
his  conduct.  He  managed  his  affairs  with 
ordinary  prudence,  and  for  several  years 
he  took  an  active  part  in  the  discussions 
of  some  of  the  leading  topics  of  the  day, 
among  others  the  repeal  of  the  malt  duty, 
upon  which  he  wrote  a  pamphlet  of  con- 
siderable ability.  In  June,  1859,  he  made 
a  will,  prepared  by  his  solicitor,  by  which 
he  bequeathed  the  whole  of  his  property 
(about  12,0002.)  to  his  wife  absolutely, 
and  appointed  her  sole  executrix.  In 
April,  1867,  he  made  a  second  will,  and 
by  it  cut  down  the  gift  to  his  wife  to  a 
life  interest  in  his  estate,  and  gave  the 
residue  to  the  mayor,  aldermen  and  bur- 
gesses  of  the  borough  of  Brighton  in 
trust  for  the  establishment  in  the  Boyal 
Pavilion  of  a  free  public  library  for  the 
inhabitants  and  visitors  of  Brighton. 
The  will  was  all  in  his  own  handwriting ; 
it  was  executed  by  him  at  Coutts's  bank, 
in  the  presence  of  two  of  the  clerks,  and 
the  box  in  which  it  was  found  at  the 
bank,  where  he  had  deposited  it,  also  con- 
tained copies  of  the  letter  written  by  him 
to  the  Prince  Consort  and  the  memorial 
addressed  to  Her  Majesty. 

The  Corporation  of  Brighton  pro- 
pounded the  will  of  1867,  and  Mrs.  Smee, 
the  widow  of  the  testator,  the  will  of 
1859  ;  and  tlie  plaintiffs,  the  next-of-kin, 
contested  the  validity  of  both  papers,  on 
the  gpround  that  when  they  were  executed 
the  deceased  was  not  of  sound  mind.  The 
issues  raised  on  the  pleadings  were  tried 
before  the  President  and  a  special  jury  on 
the  4th  and  5th  of  December,  1879. 

l)r,  Deane  (with  him  SearU  and  Eigg)^ 
for  the  plaintiffs. 
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The  Soliciior-Oeneral  (Sir  H.  Otffard) 
(with  him  Grady  and  Bayford)^  for  the 
widow. 

Inderwick  (with  him  Finlay),  for  the 
Corporation  of  Brighton. 

The  President  (Sib  James  Hannen),  in 
summing  np  the  evidence  to  the  jnrj, 
directed  them  as  follows : — The  period  of 
the  testator's  life  with  which  we  have  to 
deal  is  from  1852  down  to  1867,  the  period 
within  which  he  made  the  two  wills  in 
question.     In  1852  he  met  with  the  acci- 
dent on  the  railway,  but  the  consequences 
of  that  accident,  grave  as  they  were,  do 
not  appear  to  have  manifested  themselves 
for  a  considerable  time  afterwards.     He 
married  in  1854,  and  it  has  not  been  sug- 
gested that  he  was  not  at  that  time  capable 
of  contracting  marriage.  In  1858  his  father 
died.     Whether  his  father's  death  had 
anything  to  do  with  exciting  the  morbid 
condition  of  his  mind  does  not  appear, 
and  is  immaterial  to  the  enquiry;  but 
upon  that  occasion  he  manifested  delu- 
sions which  it  is  not  disputed  possessed 
his  mind  from  that  time  forward — it  was 
said  even  down  to  his  death ;  at  any  rate, 
long  after  1867.     The  particular  kind  of 
delusions  it  is  important  to  bear  in  mind. 
He  had  an  idea  that  he  was  the  son  of 
George  4.;    that  when  he  was  bom  a 
large  sum  of  money  was  placed  in  his 
father's  hands  in  trust  for  him ;  that  he 
had  been  robbed  by  the  diversion  of  that 
trust  fund  from  him  by  his  father ;  and 
that  all  that  his  father  really  had  to  give 
to  his  brothers  was  a  sum  or  1,000{.  each, 
the  rest  of  the  considerable    property 
(some  50,0002.)  left  by  him  and  divided 
by    will    between    his    children    being 
part   of    the    imaginaiy  trust   fund  to 
which   he    believed    he   alone  was  en- 
titled.   He  made  a  will  in  June,  1859, 
and  a  later  will  in  April,  1867.     By  the 
later  will,  with  which  we  have  first  to 
deal,  he  left  his  property  to  his  wife  for 
her  life,  and  after  her  death  he  left  the 
whole  of  it  to  found  a  free  public  library 
for  the  use  of  the  people  of  Brighton. 
The  question  is,  whether  that  will  can  be 
deemed  to  be  the  will  of  a  sane  man.  The 
law  on  the  subject  is  this : — ThefiEtct  that 
a  man  is  capable  of  transacting  business, 
to  whatever  extent  that  may  go,  however 


complicated  the  business  may  be,  and 
however  considerable  the  powers  of  intel- 
lect it  may  require,  does  not  exclude  the 
idea  of  his  being  of  unsound  mind.     A 
man  may  be  a  good  carpenter  and  follow 
his  calling,  and  yet  ms  mind  may  be 
tainted  with  insanity  to  such  an  extent 
that  he  may  be  held  irresponsible  for  a 
crime  on  the  ground  that  he  did  not  know 
the  nature  of  the  act  he  committed.    A 
very  few  years  ago  you  may  have  seen 
confined  in  Bethlehem  Hospital  a  man 
who  had  been  acquitted  of  crime  as  being 
insane,  but  in  the  hospital  he  carried  on 
his  profession  of  a  painter,  and  painted 
pictures  that    commanded    considerable 
prices  in  the  market.     His  insanity  in  no 
way  interfered  with  his  technical  skill  as 
a  painter — ^it  in  no  way  interfered  with 
his  power  of  composing  a  picture.  There- 
fore, all  the  arguments  addressed  to  you 
on  the  subject  of  the  testator's  capacity 
to  deal  with  complex  subjects,  to  write 
pamphlets,  and  to  make  calculations,  have 
nothing  to  do  with  the  question  whether 
he  was  of  unsound  mind  or  not.    He  was 
admittedly  of   unsoxmd  mind,  because 
shewn  by  that  which  is  the  most  conolu« 
give  symptom  and  evidence  of  unsound- 
ness,  namely,  the  presence  of  delusions — 
that  is  to  say,  ideas  which  we  cannot 
conceive  any  rational  man  entertaining. 
Then  arises  another  question,  as  to  which 
undoubtedly  there  haa  been  difference  of 
opinion  between  eminent  authorities  on 
the  subject.     Stating  the  case  broadly,  it 
might  be  said  that  a  few  years  ago  the 
general  current  of  opinion  was  this :  that 
if  a  man's  mind  were  unsound  in  one  par. 
ticular,  then,  the  mind  being  one  and 
indivisible,  it  must  be  taken  that  his  mind 
was  altogether  unsound,  and,  therefore, 
that  he  could  not  be  held  capable  of  per- 
forming an  act  rationally,  such  as  the 
making  of  a  will.    A  different  view  has 
prevailed  in  later  years,  and  I  have  no 
hesitation  in  saying  that  that  later  yiew 
is  the  one  I  approve  of,  and  which  I 
propose  to  lay  down  for  your  guidance. 
it  IS  this :  that  if  the  delusions  cannot 
reasonably   be  conceived    to    have  had 
anything  to  do  with  the  power  of  the  de- 
ceased of  considering  the  claims  of  his 
relations  and  the  manner  in  which  he 
should  dispose  of  his  property,  then  tho 
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piesenoe  of  a  paitionlar  delusion  would 
not  inoapaoitate  him  from  making  a  will. 
Bat  it  is  obvious  that  that  is  an  extremely 
delicate  and  difficult  investigation.  I 
shonld  say,  in  the  first  place,  that  yon 
must  bear  this  in  mind — that  anyone  who 
is  entitled  to  call  in  question  the  validity 
of  a  will  is  entitled  to  put  the  person  who 
alleges  that  the  will  was  made  by  a 
capable  testator  upon  proof  that  the  tes- 
tator was  of  sound  mind  at  the  time  he 
executed  it.  The  burden  of  proof  rests 
upon  those  who  set  up  the  will,  and  par- 
ticularly that  burden  rests  upon  the  per- 
sons propounding  the  will  when  it  has 
been  shewn  that  there  was  undoubtedly 
in  some  particular  unsoundness  of  mind 
on  the  pcui  of  the  testator. 

You  have,  therefore,  to  be  satisfied 
from  the  evidence  that  has  been  offered 
by  those  who  propounded  the  will  of  1867 
— and  the  same  observation  applies  to 
the  earlier  will  also — ^you  have  to  be 
satisfied  by  that  evidence  that  the  de- 
lusions under  which  the  testator  laboured 
were  of  such  a  character  that  it  cannot 
reasonably  be  supposed  they  had  had 
anything  to  do  with  the  disposition  of 
his  property.  As  I  have  observed,  how- 
ever, that  IS  a  delicate  and  difficult  in- 
vestigation. It  may  be  illustrated  by  a 
reference  to  the  physical  world.  There 
may  be  a  little  crack  or  flaw  in  some 
geological  stratum.  It  may  be  of  no 
importance  in  itself — ^it  may  be  nothing 
more  than  a  chink  through  which  water 
filters  into  the  earth ;  but  by  experiment 
it  may  be  shewn  that  it  has  a  &rect  in- 
fluence upon  the  volume,  or  colour,  or 
chemical  qualities  of  the  stream  that 
issues  from  the  earth  miles  and  miles 
away.  So  with  the  mind.  Upon  the 
snr&ce  all  may  appear  perfectly  clear — a 
man  may  be  able  to  do  business  and  so 
forth,  but  there  may  yet  be  some  idea 
through  which  in  the  recesses  of  his 
mind  an  influence  is  produced  on  his 
conduct  in  other  matters.  You  have  to 
say  whether  or  not  the  flaw  or  crack  in 
the  testator's  mind  was  of  that  character 
that,  though  it  might  not  be  seen  on  the 
snrfiice  or  on  the  face  of  the  document 
before  you,  it  had  an  effect  upon  him 
when  dealing  with  the  disposition  of  his 
propertji  am  making  the  bequest  to  the 
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Corporation  of  Brighton.  He  had  an 
idea  that  he  was  the  son  of  George  4., 
and  might  not  that  have  had  an  effect 
upon  his  mind  when  he  was  considerine 
what  he  should  do  with  his  property? 
It  is  for  you  to  say.  It  is  perfectly  clear 
that  the  testator  was  thoroughly  of 
unsound  mind  in  one  particular,  and  it 
is  for  you  to  say  whether  the  character 
of  his  unsoundness  did  not  shew  a  pos- 
sibility and  probability  of  connection  be- 
tween his  will  and  tiie  delusions  under 
which  he  suffered — namely,  that  he  was 
connected  with  the  man  who  had  taken 
such  deep  interest  in  the  town  of  Brighton. 
If  that  be  the  view  you  take  of  the 
matter,  unless  your  mind  is  satisfied  that 
it  could  not  reasonably  be  supposed  that 
there  was  any  connection  between  the 
delusion  and  the  bequest  iu  the  will,  then 
the  burden  of  proof  will  not  have  been 
supported  by  those  who  propound  the 
will,  and  your  verdict  in  that  case  must 
be  against  the  will.  The  case  is  un- 
doubtedly different  in  degree  with  regard 
to  the  earlier  will.  The  earlier  will, 
being  in  favour  of  his  wife,  appears  to 
be  unconnected  with  his  delusions.  But 
the  capacity  required  of  a  testator  is  this, 
that  he  should  be  able  rationally  to  con- 
sider the  claims  of  all  those  who  are 
related  to  him,  and  who,  according  to 
the  ordinary  feelings  of  mankind,  are 
supposed  to  have  some  claim  to  con- 
sideration when  dealing  with  the  dis- 
position of  property  after  one's  death. 
It  is  not  sufficient  that  the  will  upon  the 
face  of  it  should  be  what  might  be  con- 
sidered a  rational  will.  We  have  to  go 
below  the  surfiace  and  consider  whether 
the  testator  was  in  such  a  state  of  mind 
that  he  could  rationally  take  into  con- 
sideration not  merely  the  amount  and 
nature  of  his  property,  but  the  claims  of 
those  who,  by  personal  relationship  or 
otherwise,  had  claims  upon  him.  In 
dealing  with  the  matter  you  must  con- 
sider the  testator's  relations  with  refer- 
ence to  his  brothers.  He  believed  that 
his  brothers  had,  by  the  fraud  of  his 
father,  been  put  in  possession  of  two- 
thirds  of  property  which  belonged  to 
him.  His  brother  Alfred,  in  a  letter  in 
reply  to  one  from  the  testator  in  which 
the  claim  was  first  hinted  at,  treated  the 
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matter  Bomewbat  lightly,  and  it  appeared 
from  the  evidence  of  Mr.  Hutchinson 
Smee  that  there  was  in  consequence  a 
coolness  between  the  brothers,  and  that 
for  many  years  the  testator  ceased  to 
visit  his  brother.  If  that  were  the  state 
of  his  mind,  believing  that  he  had  been 
defrauded  by  his  father  of  a  sum  ap- 
preaching  50,000Z.,  and  defrauded  for 
the  benefit  of  his  brothers  to  the  extent 
of  two-thirds  of  that  sum,  it  is  for  you 
to  say  whether  his  delusion  can  be  treated 
as  wholly  unoonnect<ed  with  the  will  in 
which  he  left  all  of  his  property  to  his 
wife  and  left  nothing  under  any  con- 
tingency to  his  brothers  or  sisters.  The 
subject  is  a  difficult  and  delicate  one  to 
determine,  but  it  is  one  in  which  I  have 
no  doubt  the  best  solution  will  be  found 
by  a  tribunal  like  a  jury.  It  being  con- 
ceded that  the  testator  was  undoubtedly 
of  unsound  mind,  are  you  satisfied  that 
when  he  made  either  of  the  wills  he  was 
capable  of  dealing  with  the  subjects  be- 
fore him  entirely  free  from  the  influence 
of  the  delusions  under  which  he  suffered  ? 
If  the  evidence  does  not  satisfy  you  that 
he  was  so  free,  your  verdict  should  be 
against  the  wills. 

The  jury,  without  leaving  the  box, 
found  against  both  wills. 

The  Court  pronounced  against  the 
papers ;  but  allowed  the  plaintiffs'  and 
Mrs.  Smee*s  costs  out  of  the  estate. 

Inderwick  asked  that  the  Corporation 
of  Brighton  might  also  be  allowed  their 
costs. 

Thb  President  (Sib  James  Haniten). 
— I  am  of  opinion  that  the  question  was 
one  which  the  Corporation  of  Brighton 
cannot  be  oonsiderod  as  to  blame  for 
having  raised  it.  But  that  is  not  suffi- 
cient to  entitle  them  to  costs.  They 
were  seeking  a  money  benefit ;  they  have 
failed,  and  I  cannot  allow  them  to 
<liminiali  the  estate.  I  cannot  allow  them 
their  costs,  but  I  do  not  condemn  them 
in  costs. 

SolicitoTS  — T.  H.  DeTonshire.  for  plaintiff;  Tilleaid 
&  Ca,  ag«ntB  for  J.  A.  FroMaan,  Brighton,  for 
Corporation ;  J.  A.  Rosoi  for  widow. 
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Practice — Bringing  in  Third  Pariies — 
Damage  by  CoUisian — Order  XVI,  rules 
17, 18,  20,  and  21. 

When^  upon  the  applicaMon  of  the  de- 
fendanty  in  an  action  in  rem  for  damage  by 
a  colliaion^  a  third  party  is  brought  into  the 
action  under  Order  XVI,  rule  17,  with 
liberty  to  defend  and  be  bound,  as  betioeen 
himself  and  the  defendant,  by  any  decision 
tJie  Court  may  come  to  as  to  the  cause  of 
the  collision,  the  defendant,  even  if  he  does 
not  appear  at  the  trial  of  the  ocium,  wiU  be 
bound  by  such  decision. 

This  was  a  motion  by  the  owners  of  the 
vessel  Cartsbum,  to  strike  out  so  much  of 
a  judgpnent  as  declared  that  they  were 
not  entitled  to  any  contribution  or  indem- 
nity against  a  third  party,  or  as  decided 
anything  between  themselves  and  such 
thud  pa^y,  or  gave  directions  consequent 
upon  such  declarations  or  decisions. 

Phillimore,  in  support  of  the  motion. 
Myburgh,  contra. 

Cur,  adv,  vult. 

The  facta  and  details  of  the  case  are 
fully  set  out  in  the  following  judgment  of 
the  Court: — 

Sib  B.  Phillimobb  (on  Nov.  18). — 
The  question  now  to  be  decided  arises 
under  the  rules  relating  to  third  parties 
to  an  action  comprised  in  Order  XVI. 
of  the  Rules  of  the  Supreme  Court. 

A  collision  took  place  between  two 
vessels,  the  Slavia  and  the  Cartsbum,  on 
the  4th  of  May  last,  in  PenarUi  Roads, 
Cardiff.  At  the  time  of  the  collision  the 
Slavia,  which  is  owned  by  the  plaintiff, 
was  lying  at  anchor,  and  the  Cartsbum, 
which  is  owned  by  the  defendants,  was  in 
tow  of  a  steam  tug  named  the  Leader, 
owned  by  Aiidrew  Sain. 

The  plaintiff  commenced  an  action  in 
rem  against  the  Cartsbum  in  the  District 
Registry  at  Cardiff,  but  the  action  was 
shortly  afterwards  transferred  to  the  prin- 
cipal registry  of  this  Court,  and  appear- 
ances were  cixtered  for  both  parties.    On 
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the  lOtb  of  Jtme  there  came  before  me  in 
chambers  a  aammons  issued  by  the  de- 
fendants, on  which  the  following  order 
was  made : — 

"The  Jndge,  having  heard  both  soli- 
citors, gave  leave  to  the  defendants  to 
issue  a  notice  to  the  owners  of  the  vessel 
LeadeTj  that  they  claim  to  be  indemnified 
by  the  owners  of  the  said  vessel  in  respect 
of  all  damages  and  costs  proceeded  for  in 
this  action,  or  incident  thereto,  and  he 
directed  the  said  defendants  to  file  their 
preliminary  act  within  three  days.'* 

On  the  13th  of  Jane  the  defendants' 
preliminary  act  was  filed,  on  the  14th  the 
plaintifi^s  statement  of  claim  was  deli- 
vered, and  on  the  18th  what  is  known  as 
a  third  party  notice  was,  together  with  a 
copy  of  the  statement  of  claim,  served  by 
the  defendants  on  Andrew  Bain,  the 
owner  of  the  tag  Leader,  This  notice, 
and  the  service  of  it,  appear  in  all  re- 
spects to  have  been  in  conformity  with 
Order  XVI.  rule  18.  On  the  25th  of 
Jane  an  appearance  in  the  action  was 
entered  on  behalf  of  Andrew  Bain,  and  on 
the  27th,  on  the  application  of  the  de- 
fendants, the  following  order  was  made 
by  me : — 

"  The  Judge  having  heard  counsel  for 
pUtintiff  and  defendants,  owners  of  the 
Oartshum,  ordered  that  Andrew  Bain,  of 
Newport,  Monmouth,  owner  of  the  Bteam 
tag  Leader^  the  party  served  with  notice 
under  Order  XVL  rule  17,  be  at  liberty 
to  appear  and  defend,  being  bound,  as 
between  him  and  the  said  defendants, 
by  any  decision  the  Court  may  come  to 
in  this  action." 

The  next  dav,  on  the  application  of 
counsel  for  Andrew  Bain,  the  words  *'  as 
to  the  cause  of  the  collision,"  were  added 
to  the  order  which  I  have  just  read. 

Such  order,  as  amended,  was  duly  served 
upon  Andrew  Bain.  The  case  came  on  for 
hearing  in  Court  on  the  80th  of  Jane, 
.but  after  two  of  the  plaintifTs  witnesses 
had  been  examined,  it  was  adjourned.  On 
the  12th  of  July  the  Registrar,  having 
heard  the  solicitors  for  the  plaintiff  and 
Andrew  Bain,  directed  Andrew  Bain  to 
deliver  his  statement  of  defence  within  a 
week,  and  appointed  the  6th  of  August 
for  the  trial.  On  the  19th  of  July  the 
statement  of  defence  of  Andrew  Bain,  the 


owner  of  the  steam  tug,  was  delivered  to 
the  plaintiff's  solicitors,  who  filed  printed 
copies  of  it  on  the  2nd  of  August,  four 
days  before  the  trial.  In  this  statement  of 
defence  the  Slavia  was  charged  with 
neglect  which  led  to  the  collision,  but 
blame  was  also  imputed  to  the  Cartsburny 
who,  it  was  alleged,  disobeyed  the  orders 
given  her  from  the  steam  tug. 

Andrew  Bain  did  not  deliver  to  the 
solicitors  for  the  defendants,  owners  of 
the  Oartshum,  any  pleadings  or  serve 
them  with  notice  of  trial ;  but  they  re- 
ceived on  the  80th  of  July  a  notice  of 
trial  fixed  for  the  6th  of  August,  pur- 
porting to  be  addressed  to  them,  and  to 
the  solicitors  for  Andrew  Bain. 

The  trial  took  place  as  appointed  on 
the  6th  of  August,  the  plaintifiis  and 
Andrew  Bain  appeared,  and  produced 
evidence,  but  the  defendants,  the  owners 
of  the  Oartshum,  did  not  appear. 

The  minute  of  the  judgment  given  is 
as  follows : — *'  The  Judge,  being  assisted 
by  Captain  T.  N.  Were  and  Captain  G.  C. 
Bume,  two  of  the  Elder  Brethren  of  the 
Trinity  Corporatiou,  and  having  heard 
counsel  for  the  plaintiffs,  and  for  Clarkson 
and  Co.'s  parties,  pronounced  the  collision 
in  question  in  this  action  to  have  been 
occasioned  solely  by  the  fault  or  de&ult 
of  the  master  and  crew  of  the  vessel 
Oartshum,  and  condenmed  their  bail  in 
the  said  damages  and  in  costs,  and  he 
referred  the  said  damages  to  the  Regis- 
trar, assisted  by  merchants,  to  assess  the 
amount  thereof." 

The  Judge  further  pronounced  that  the 
defendants,  the  owners  of  the  Oartshum, 
were  not  entitled  to  any  contribution  or 
indemnity  against  the  co-defendants,  the 
owners  of  the  steam  tug  Leader,  in  re- 
spect of  the  said  damages  or  costs,  and 
he  condemned  the  said  defendants  and 
their  bail  in  the  costs  incurred  by  the 
said  co-defendants." 

The  present  application,  on  the  part  of 
the  owners  of  the  Oartshum  now,  is  to 
strike  out  so  much  of  this  judgment  as 
declares  that  such  owners  are  not  entitled 
to  any  contribution  or  indemnity  against 
the  third  party,  Andrew  Bain,  or  decides 
anything  as  between  the  said  owners  and 
the  said  Andrew  Bain,  or  gives  directions 
consequent    upon  such  declarations  or 
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decisions ;  and  to  direct  that  the  costs  of 
this  application  be  paid  by  Andrew  Bain. 
The  owners  of  the  Oartsbum  appear  to 
have  no  substantial  grounds  for  their  ap- 
plication. They  introduce  the  owner  of 
the  steam  tug  as  a  party  to  the  action,  and 
they  were,  or  ought  to  have  been  aware, 
that  the  whole  question,  as  between  the 
three  parties,  would  be  disposed  of  at 
the  trial.  The  object  of  these  rules,  re- 
lating to  the  introduction  into  a  suit  of 
third  parties,  prescribed  by  the  Judica- 
ture Act  of  1875,  was,  to  adopt  the  words 
of  the  Master  of  the  Rolls  in  The  Swansea 
Shipping  Ooinpcmy  v.  Duncom  (1),  "  To 
prevent  the  same  question  being  tried 
twice  over  where  there  is  any  substantial 
question  common,  as  between  the  plaintiff 
and  the  defendant  in  the  action,  and  as  be- 
tween the  defendant  and  a  third  person ; 
and  in  such  a  case  the  third  person  is  to 
be  cited  to  take  part  in  the  original  liti- 
gation, and  so  to  be  bound  by  the  deci- 
sion on  that  question  once  for  all." 

K  the  Oartebum  were  to  be  allowed 
now  to  raise  an  issue  between  herself  and 
the  steam  tug  as  to  the  facts  of  the  col- 
lision, the  result  would  be  precisely  what 
it  was  the  intention  of  the  Legislature  to 
obviate.  The  case  would  substantially 
be  heard  twice  over. 

With  regard  to  the  technical  point  of 
procedure  that  has  been  raised,  I  cannot 
see  that  there  has  been  any  material  de- 
parture from  the  course  prescribed  by 
Order  XVL  rules  17,  18,  20  and  21. 

The  order  of  the  27th  of  June,  giving 
to  Andrew  Bain,  the  owner  of  the  tug, 
liberty  to  defend,  the  notice  of  trial  of  the 
30th  of  July,  addressed  to  Andrew  Bain, 
as  well  as  to  the  other  defendants,  and 
his  statement  of  defence,  imputing  blame 
to  the  OartabtMrrty  which  was  filed  on  the 
2nd  of  August,  were  sufficient  notice  to 
the  owners  of  the  Gartsbum  that  they 
would  have  to  meet  at  the  trial  on  the 
6th  the  cases  set  up,  both  by  the  Slavia 
and  by  the  steam  tug.  They  did  not 
choose  to  appear;  it  would  seem  as  if 
they  meant,  in  the  event  of  the  Slavia 
being  found  to  blame,  to  have  the  ad- 
vantage of  this  finding,  and,  on  the  other 
hand,    if   the  CarUbum  was  found   to 

(1)  45  Lav  J.  Bep.  Q.B.  688;    Law  B«p.  1 
Q.B.  D.  644  (649). 


blame,  to  deny  that  she  was  affected  hf 
the  sentence.  1  dismiss  this  application 
with  costs. 

Solicitors — Fielder  &  Sumner,  agenUi  for  T.  H. 
Stephens,  Cardiff  for  the  owners  of  the  Caris- 
burn ;  Clarkson,  Son  &  Greenwell,  agents  for 
G.  C.  Downing,  CardilT,  for  the  owners  of  the 
Leader;  Ingledew  &  Ince,  agents  for  Ingledew, 
Ince  &  Vaebell,  Cardiff,  for  the  owners  of  the 
Slavia^ 


lALTT.  1 

78.       } 

:.7.   J 


THE   SOPHIA  COOK. 


Admibaltt. 
1878 
Aug 

Bottomry  Bond — InteresL 

The  Admiralty  Division  wiU  not  allow 
larger  interest  than  four  per  cent,  on  a  bot* 
tomry  bond,  from  the  date  when  it  becomes 
payahle  until  the  date  ofpayment^  even  if  a 
larger  amount  is  stiptUated  for  in  the  bond. 

This  was  an  action  on  a  bottomry  bond 
by  the  assignee  of  such  bond,  by  which  it 
was,  inter  alia,  stipulated  that  "  an  addi- 
tional payment  of  ten  per  cent,  on  the 
sum  advanced  "  should  be  paid  if  the  sum 
lent,  and  the  maritime  interest,  were  not 
paid  within  five  days  after  the  arrival  of 
the  ship. 

The  owners  of  the  Sophia  Oook  ad- 
mitted the  validity  of  the  bond,  except  so 
fiir  as  related  to  the  interest  after  it  be* 
came  due. 

Fhillhnore,  for  the  plaintiffs. 
Olarhson,  for  the  defendants. 

Sir  B.  J.  Phillimore. — ^This  additional 
premium  of  ten  per  cent,  cannot  be  al- 
lowed. It  has  been  the  general  practice 
to  allow  only  four  per  cent,  from  the 
date  when  the  bond  becomes  due  until 
payment,  and  I  cannot  permit  any  infrac- 
tion of  the  practice  to  be  introduced. 

Solicitors— Pritchard  &  Sons,  agents  for  Bateson 
&  Co.,  Liverpool,  for  defendants;  Spoechly, 
Mumford  &  Co.,  agents  for  J.  W.  Carr»  Liver- 
pool, for  plaintiffii. 


NoTB.— 7%e  Cecelie  (March  11,  1879).  In  this 
case  the  Judge  followed  the  case  of  the  Sophia 
Cookf  and  decreed  that  interest  at  foor  per  cent, 
was  payable  from  the  date  at  which  the  money 
became  due,  where  no  intereet  was  stipulated  for 
in  the  bond  itselt 
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HIBALTT.  1 
1879.  > 

.  11,  25.  J 


AOHIBALTT. 

1879. 
Nqv. 


THE  CITT  OF  MECCA. 


Foreign  Judgment — Action  in  rem — 
JnritdicUon  of  ike  Admiralty  Division. 

The  Admiralty  Division  has  jurisdiction 
to  enforce  by  an  action  in  rem  a  judgment 
delivered  by  a  foreign  tribunal  in  an  action 
in  rem  ;  for  it  is  the  duty  of  an  Admiralty 
Court  of  one  nation  to  enforce  the  decree  of 
that  of  another  nation^  which  duty  arises 
out  of  international  comity. 

This  was  an  action  by  the  owners  of 
tbe  steamship  City  of  Mecca  to  set  aside  a 
writ  of  summons,  a  warrant  of  arrest  and 
other  proceeding^  in  an  action  in  rem 
brooght  to  enforce  a  judgment  in  rem 
flriTen  asainst  the  City  of  Mecca  in  the 
Tribnnal  of  Commerce  at  Lisbon. 

Butt  and  Olarksouy  in  support  of 
the  motion,  argued  that  the  action  in 
England  is  on  a  judgment,  and  that  a 
personal  action  in  the  nature  of  the  old 
actions  of  debt  and  assumpsit  was  the 
proper  means  by  which  to  enforce  a 
foreign  judgment.  Such  an  action  of 
debt  cannot  give  a  maritime  lien,  which 
is  the  foundation  of  an  action  in  rem. 
They  referred  to  Russell  v.  Smyth  (1), 
Williamg  y.  Lines  (2),  Schibsby  v.  Westen- 
holz  (3),  Oodard  v.  Gay  (4),  FhiUimore's 
hUernational  Law  (5). 

Webster^  Hornby  and  0.  Bruce  argued 
that  the  sentence  of  a  foreign  Admiralty 
Court  was  binding  on  the  Admiralty 
Courts  of  this  country,  and  that  the 
Admiralty  Division  hsd  now  the  same 

Srisdiction  as  any  other  Division  of  the 
igh  Court  of  Justice  so  as  to  be  able  to 
enfoi  ce  a  foreign  judgment.  They  referred 
to  Oastrique  r.  hnrie  (6),  The  Duchess  of 

(1)  9Miie.&W.810. 

(2)  18  H«e.  &  W.  628. 

(3)  40  Law  J.  Rep.  Q.B.  73;  Law  fiep.  6  a.B. 
166. 

(4)  40  Law  J.  Rep.  aB.  62;  Law  Rep.  6  Q.B. 
189. 

(6)  VoL  rr.  (4th  e<L),  p.  739. 
(6)  89  Law  J.  B«p.  C.P.  360 ;  Law  Rep.  6  EX. 
Cm.  414  (446). 

Vou  49.— P.,  D.  &  A. 


Kingston's  Case  (7),  Murado  v.  Gregory 
(8),  The  Young  Mechanic  (9),  Taylor  v. 
Carryl  (10),  Ewers  v.  Jones  (11). 
Butt  in  reply. 

Cur,  adv.  vuU. 

Sib  B.  J.  Phillimobe  (on  Nov.  25).-^ 
This  is  a  case  in  which  the  representatives 
of  the  steamship  Lisulana  have  brought 
an  action  in  rem  against  the  steamship 
City  of  Mecca, 

In  the  writ  of  summons  it  is  stated  that 
the  plaintiffs*  claim  is  upon  a  judgment  of 
the  Tribunal  of  Commerce  of  Lisbon  by 
which  the  Court  determined  that  the  City 
of  Mecca  was  alone  to  blame  for  a  colli- 
sion,  and  ordered  the  defendants  to  pay 
to  the  plaintiffs  the  loss  sustained  by  them 
by  reason  of  the  said  collision,  and  that 
the  plaintifis  claim  25,0002. 

In  the  affidavit  to  institute  this  suit  it 
is  stated  by  the  solicitor  for  the  plaintiffs 
that  he  is  informed  that  after  the  said 
collision  the  City  of  Mecca  put  into  Lis- 
bon, and  that  proceedings  were  there 
instituted  against  the  said  steamship, 
which  subsequently  left  Lisbon  without 
giving  security  in  the  said  proceedings ; 
also  that  the  owners  of  the  City  of  Mecca 
appeared  to  and  contested  the  said  pro- 
ceedings, and  that  the  decree  of  the 
Tribunal  of  Commerce  was  confirmed  by 
the  final  Court  of  Appeal  in  Portugal. 

A  wairant  of  arrest  was  taken  out  in 
this  Court  by  the  plaintiffs,  and  the  vessel 
has  been  released  on  bail. 

A  motion  has  been  made  by  the  owners 
of  the  City  of  Mecca  to  set  aside  the  writ 
of  summons  issued  in  this  action  and  ail 
subsequent  proceedings  on  tbe  part  of  the 
plaintiffs,  also  the  bail  bond  executed  on 
behalf  of  the  defendants  in  this  action, 
and  that  the  bail  may  be  discharged,  and 
that  the  plaintiffs  be  condemned  in  the 
costs  of  the  action,  on  the  gpround  of  the 
writ  having  been  improperly  issued. 

The  question  to  be  decided  is,  whether 
this  Court  can  and  ought  to  enforce  the 
sentence  of  a  foreign  Admiralty  Court  by 

(7)  Smith's  L.C.  7th  ed.  828. 

(8)  1  Vent.  32. 
(0)  2  Curt.  100. 

(10)  20  Howard  683. 

(11)  2  Ld.  Raytn.  934, 
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a  pi*oceediiig  in  rem.  It  appears  to  me 
expedient  to  make  two  preliminaiy  obser- 
yations. 

First,  I  express  mj  opinion  that  what- 
ever  authority  apon  this  subject  was  in- 
cident to  this  Court  before  the  Judicature 
Act  belongs  to  it  now. 

Secondly,  that  the  Court  has  always 
exercised  a  jurisdiction  founded  upon 
interuational  comity  with  respect  to  the 
execution  of  the  sentences  of  foreign  Ad- 
miralty Courts. 

I  proceed  to  consider  the  authorities  on 
this  subject  in  their  chronological  order, 
as  it  is  important  to  shew  that  the  duty 
of  the  Admiralty  Court  in  England  to 
enforce  the  decree  of  a  foreigpi  Admiralty 
Court  has  been  steadily  recognised  for  a 
great  number  of  years.  The  first  autho- 
rity I  shall  refer  to  is  Weirds  Gase^  in  the 
King's  Bench,  5  James  1,  a.d.  1608  (12). 
If  a  Frieslander  sues  an  Englishman 
before  the  Governor  in  Friesland,  and  re- 
covers a  certain  sum,  and  the  Englishman 
not  having  enough  to  pay  for  it  comes  to 
England,  whereupon  the  Governor  sends 
his  "  Lettres  missives  "  to  England,  ask- 
ing all  magistrates  of  that  kingdom  to 
cause  execution  of  the  said  judgment,  "  le 
judge  del  Admiraltie  poet  executor  cest 
judgment  per  imprisonment  del  partie  et 
il  ne  serra  deliver  per  le  common  ley; 
car  ceo  est  per  la  ley  de  nations  que  la 
justice  d*ttn  nation  serra  aidant  al  justice 
d'aater  nation  et  Tun  de  executor  le  jag- 
ment  de  Tauter;  et  la  ley  d'Angleterre 
prist  notice  de  c*est  ley  et  le  judge  del 
Admiraltie  est  le  proper  magisti*ate  pur 
cest  purpose,  car  il  solment  ad  execution 
del  ley  civill  deins  cest  relme."  («c.) 

This  case  is  referred  to  in  Molloy,  De 
Jure  Maritimo,  vol.  ii.  p.  340.  The  next 
authority  is  that  of  Sir  Leoline  Jenkins, 
Judge  of  the  High  Court  of  Admiralty  in 
the  reign  of  Cbarles  2.  This  authority  is 
one  to  which  very  great  weight  has  always, 
been  ascribed  by  Lord  Stowell  and  other 
eminent  civilians  as  both  witnessing  to 
the  practice  of  the  Courts  administering 
the  civil  law  and  setting  forth  the  prin- 
ciple upon  which  that  practice  was 
founded.     Sir  Leoline  Jenkins  (Wynne^s 

(12)  Rol.  Abr.  MO,  ed.  1668;  6  Vin.  Abr.  513. 


Life,  vol.  ii.  p.  762),  writing  in  1666  A.D., 
says  of  the  practice  of  CivQ  Law  Courts 
that  they  ordinarily  intermeddle  not  with 
nor  inspect  the  merits  of  those  sentences 
that  are  given  without  the  limits  of  their 
jurisdiction.  "  *Tis  a  ruled  case,"  he  says, 
"  that  one  Judge  must  not  refuse  upon 
letters  of  request  to  execute  the  sentence 
of  another  foreign  Judge  when  the  per- 
sons or  goods  sentenced  against  are 
within  his  jurisdiction ;  and  if  he  do,  his 
superior  must  compel  him  to  it,  else  it  is 
a  sufficient  ground  for  reprisals  against 
the  territory."  The  next  authority  is 
only  four  years  later.  It  is  the  case  of 
Murado  v.  Gregory  (8),  21  Charles  2,  A.D. 
1670.  In  that  case  the  plaintiff  had  sued 
in  the  English  Admiralty  for  enforcement 
of  a  sentence  given  in  a  Spanish  Admi- 
ralty Court.  A  prohibition  was  granted 
by  the  King's  Bench,  but  only  on  the 
grounds  that  the  sentence  of  the  Spanish 
Court  was  not  complete,  but  was  only  an 
award,  and  could  not  tiierefore  be  sued 
upon,  and  the  original  contract  being  one 
made  on  land  ought  not  to  be  sued  upon 
in  the  Admiralty.  The  following  propo- 
sition  was  advanced  in  argument  by 
Finch,  the  Solicitor. General,  and  agreed 
to  by  the  Court :  '*  When  sentence  is  ob- 
tained in  a  foreign  Admiralty  one  may 
libel  for  execution  thereof  here,  because 
all  the  Courts  of  Admiralty  in  Europe  are 
governed  by  the  civil  law,  and  are  to  be 
assistant  one  to  another  though  the  mat- 
ter were  not  originally  determinable  in 
our  Court  of  Admiralty;"  and  Weir's 
Oase  (12),  before  referred  to,  was  cited. 
The  next  authority  occurs  in  the  year 
1704.  It  is  the  case  of  Ewers  v.  Jones 
(11),  on  which  case  Lord  Chief  Justice 
Ho]t,  in  giving  judgment,  says :  *'  The 
sentence  of  a  Civil  Law  Court  in  a  foreign 
realm  shall  be  executed  in  a  Court  of  the 
same  nature  here  proceeding  after  the 
same  law,  and  no  prohibition  and  without 
prohibition,  because  the  temporal  Courts 
proceed  by  a  due  law ;  and  we  must  give 
credit  to  the  sentence,  as  it  was  adjudged 
in  the  time  of  Charles  2  between  Hughs 
a/nd  Gomeliwt.**  To  these  authorities 
may  now  be  added  a  decision  of  the 
Supreme  Court  of  the  United  States  of 
America.     In  the  caso  of  FcfhhaUow  v. 
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Doane*$  Administrators  (13),  decided  in 
A.D.  1795,  it  was  said  by  Mr.  Justioe 
Tredell :  "  It  was  olearlj  shewn  at  the 
bar  that  a  Court  of  Admiralty  in  one  na- 
tion  can  carry  into  effect  the  determi- 
nation of  the  Gonrt  of  Admiralty  in 
another;"  and  agaip,  by  Mr.  Justice 
Gushing :  "  Courts  of  Admiralty  can 
carry  into  execution  the  decrees  of  foreign 
Admiralty  Courts,  as  seems  to  be  settled 
law  and  usage.  Dr.  Browne,  in  his  Com- 
pendiaus  View  of  Civil  and  Admiralty  Law^ 
a  work  dedicated  to  Lord  Stowell,  says 
(voLii.  p.  120):  "The  last  branch  of 
Admiralty  jurisdiction  I  shall  mention  is 
the  enforcing  judgments  of  foreign 
Courts."  He  then  proceeds  to  cite  the 
opinion  of  Sir  Leoliue  Jenkins  which  I 
have  before  referred  to.  I  find  also  in 
the  American  work  by  Mr.  Dunlap,  en- 
titled Admiralty  Practice  (p.  63,  ed.  1850) : 
"  A  Court  of  Admiralty  in  one  country 
can  carry  into  effect  the  determination  of 
a  Court  of  Admiralty  in  another,  as  well 
as  its  own  judgments."  -Again,  in  Par- 
sons, Maritime  Law  (vol.  ii.  p.  541),  also 
the  work  of  an  American  writer  of  emi- 
nence, it  is  laid  down  that  "  Admiralty 
Courts  in  different  countries  sometimes 
enforce  each  other's  decrees,  or  complete 
in  one  country  what  is  done  in  another." 
A  consideration  of  these  authorities  and 
the  principle  upon  which  they  rest  leads 
me  to  the  conclusion  that  it  is  the  duty 
of  one  Admiralty  Court — a  duty  arising 
from  international  comity — to  enforce  the 
decree  of  another  upon  a  subject  over 
which  the  latter  had  jurisdiction.  I  do 
not  think  it  necessary  to  enter  into  a  con- 
sideration of  all  the  cases  decided  by  the 
Common  Law  Courts  as  to  the  effect  of 
foreign  judgments  in  this  country.  The 
l^eral  principle  of  recognising  and  giv- 
ing effect  to  such  judgments  is  now  ad- 
mitted by  these  Courts.  I  did  not  indeed 
understand  it  to  be  denied  by  Mr.  Butt 
that  the  Admiralty  Court  has  power  to 
execute  the  sentence  of  a  foreign  Admi- 
ralty Court.  His  objection  is  as  to  the 
mode  by  which  it  is  sought  to  enforce  it. 
He  contends  that  a  proceeding  in  rem 
can  only  be  instituted  where  there  is  a 
maritime  lien,  and  that  the  foreign  judg- 

(13)  3  Dallas,  54. 


ment  does  not  confer  such  a  lien.  I  am 
of  opinion  that  it  is  the  duty  of  this  Court 
to  act  as  auxiliary  to  the  Portuguese  Ad- 
miralty Court,  and  to  complete  the  exe- 
cution of  justice  which,  owing  to  the 
departure  of  the  ship,  was  necessarily  left 
unfinished  by  that  Court.  In  other 
words,  it  is  my  duty  to  place  the  English 
Court  in  the  position  of  the  Portuguese 
Court  after  its  sentence  has  been  given 
against  the  defendants. 

With  respect  to  the  motion  now  before 
me,  I  must  take  the  facts  from  the  in- 
dorsement on  the  writ  of  summons  and 
the  affidavit  in  support  of  it ;  and  from 
these  I  gather  that  there  was  substantially 
a  judgment  in  rem  in  a  Portuguese 
Court.  There  is  no  doubt  that  a  collision 
such  as  there  was  in  this  case  creates  a 
maritime  lien.  In  support  of  this  it  is 
unnecessary  to  cite  authorities.  With  re- 
gard to  the  farther  proposition  that  a 
proceeding  for  the  enforcement  of  a  mari- 
time lien  is  a  proceeding  in  rem^  the  fol- 
lowing remark  of  Lord  Chelmsford  in 
Gastrique  v.  Imrie  (6)  appears  to  be 
applicable : — "  This  order  for  the  sale  of 
the  ship,  whatever  may  bo  thought  of  the 
original  proceeding,  appears  to  be  a  judg- 
ment in  rem.  Without,  however,  looking 
to  this  ultimate  order,  I  think  that  the 
original  proceeding,  being  for  the  purpose 
of  enforcing  the  maritime  lien  which  by 
the  law  of  all  foreign  codes  founded  on 
the  civil  law  exists  for  money  advanced 
for  repairs  and  necessaries  on  the  voyage, 
was  a  proceeding  in  rem,** 

This  Court  is  now  called  upon  to  be  an 
assistant  to  the  enforcement  of  a  judgment 
in  rem  given  by  a  Portaguese  Court. 
With  respect  to  the  objection  that  no 
direct  precedents  have  been  cited  in  sup- 
port of  the  course  taken  by  the  plaintiffs, 
it  must  be  observed  that  until  a  recent 
period  there  were  no  reports  of  the  Courts 
exercising  jurisdiction  in  accordance  with 
the  civil  law,  that  is  to  say,  the  Ecclesias- 
tical and  Admiralty  Courts.  Moreover, 
it  is  to  be  remembered  that,  speaking 
generally,  any  Court  which  exercises  a 
jurisdicnon  in  rem  has  the  res  or  some 
substitute  for  it  in  the  shape  of  a  security 
within  its  reach,  and  the  wrongdoer  is 
seldom  able  to  evade  compliance  with  the 
order  of  the  Court.     This  Court,  on  the 
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failure  of  the  owners  to  pay  for  the 
damage  aUeged  to  be  done  by  tiieir  ship, 
wonld  arrest  that  ship  and  enforce  the 
judgment  against  the  res  by  sale.  The 
occasion  for  the  exercise  of  such  a  power 
of  arrest  seldom  arises,  though  in  a  recent 
case,  The  'Trmhadmr  (14),  in  1878,  the 
Conrt  directed  the  issue  of  a  warrant  after 
judgment  for  the  purpose  of  enforcing 
payment  of  the  award  of  salvage;  and 
there  have  been  several  instances  in  which 
a  ship  has  been  arrested  or  re-arrested  in 
consequence  of  the  bail  becoming  insol- 
vent. In  fact,  what  the  Common  Law 
Courts  do  indirectly  by  implying  the  con- 
tract, the  Admiralty  Court  does  directly 
without  any  such  implication,  on  the 
grounds  of  international  comity.  It  is 
clearlY  for  the  interests  of  justice  that 
this  dourt  should  exercise  the  jurisdiction 
as  prayed,  and  having  its  hand  upon  the 
res  should  not  take  it  off  until  the  sen- 
tence be  executed ;  otherwise  the  wrong- 
doer mi^ht  remove  his  ship  out  of  its 
jurisdiction,  and  by  keeping  out  of  Por- 
tuguese waters  defeat  the  just  rights  of 
the  party  who  is  suffering  the  wrong. 
It  is  to  be  borne  in  mind  that  the  ship 
the  Oity  of  Mecca  is  liable  for  the  damage 
done  by  her  to  the  plaintiffs'  property  in 
a  sense  and  in  a  manner  that  no  other 
ship  of  the  same  owner  would  be  liable. 
Upon  the  whole,  I  do  not  see  why,  if  this 
Court  might  ever  have  enforced  a  foreign 
Admiralty  judgment — and  the  authorities 
are  ample  upon  this  point — it  might  not 
enforce  that  judgment  against  the  ship, 
and  give  that  remedy  in  rem  which  is 
one  of  the  special  advants^s  incident 
to  the  jurisdiction  to  the  Court  of  Ad- 
miralty. I  reject  the  motion  without 
costs. 


Solicitonh— Pritehard  &  Sons,  for  plaintiffs;  Qel- 
latlj.  Son  &  Warton,  for  defendants,  under 
protest. 
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(14)  Not  reported. 


Divorce. 

1876, 

May  24 

Jurisdiction  —  English  Marriage  —  Fo- 
reign Bomicile  of  Husband — Stipulation 
for  English  Residence  by  Wife,  an  English* 
woman. 

An  English  lady  of  fortu/ne  consented  to 
marry  the  eldest  son  and  ?ieir  of  a  Neapo* 
litan  nobleman,  on  condition  of  their 
always  having  after  marriage  a  residence 
in  England,  and  of  their  residing  there  six 
months,  at  least,  tn  each  year.  The  mar* 
riage  was  celebrated  in  August,  1854,  in 
England,  There  were  five  English  true* 
tees  of  the  marriage  settlements,  which  eon* 
tained  a  proviso  that  they  should  he  con* 
strued  according  to  the  law  of  England, 
A  few  m^onths  after  the  marriage  a  London 
residence  was  taken  and  furnished  by  the 
parties,  which  they  occupied  for  six  months 
in  ea^h  year,  with  two  or  three  exceptions, 
from  1855  to  1872,  living  for  the  reminder 
of  the  year  in  apartments  in  the  palace  of 
the  husband's  father  at  Naples,  or  at  other 
places  on  the  Continent.  In  1872,  the  lady 
sepa/tated  from  her  htuband  tn  consequence 
of  his  cruelty  and  of  his  adultery  with  ttn 
opera  singer,  and  she  continued  up  to  the 
hearing  of  her  petition  to  reside  in  their 
London  residence.  In  1873  the  husband^s 
father  died,  when  he  succeeded  to  his  title 
and  estates  and  palace  at  Naples,  and 
since  then  he  had  resided  sometimes  at 
Naples,  bid  principally  with  the  opera 
singer  at  other  places  on  the  Continent.  The 
petition  and  citation  were  served  on  him 
at  Paris,  and  he  had  entered  no  appear* 
ance: — Held,  tJtat  the  Court  hadjurtsdic* 
tion  to  dissolve  the  marriage. 

This  was  a  petition  by  the  Daehesa  de 
Santo  Teodoro,  of  36  Lowndes  Street, 
Hyde  Park,  London,  for  a  dissolution  of 
her  marriage  with  the  Duke  de  Santo 
Teodoro,  a  SfeapoUtan  nobleman,  by  rea- 
son of  his  adultery  and  cruelty.  The 
petition  and  citation  were  served  on  the 
respondent  at  Paris,  and  he  had  entered 
no  appearance. 

Dr.  ^pinks  and  Dr.  Trisirmm  appeoreil 
for  the  petitioner. 

In  opening  the  case,  Dr.  Spinks,  after 
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rtating  shortly  the  fiusts  he  should  prove, 
directed  the  attention  of  the  Court  to  the 
&ct  that  the  respondent  was  a  Neapolitan 
nohleman,  and  that  as  his  property  and 
his  palace  were  in  Italy,  and  as  since  the 
petitioner  separated  from  him  in  1872, 
owing  to  his  marital  misoondnct,  he  had 
resided  at  Naples,  but  principally  at  other 
places  on  the  Continent,  he  could  not  be 
said  to  have  now  an  English  domicile 
or  residence.  The  petitioner,  howeyer, 
was  an  English  subject  of  large  fortune, 
and  only  agreed  to  marry  the  respondent 
on  his  promising  that  they  should  have  a 
permanent  residence  after  marriage  in 
England,  and  should  reside  in  England 
six  months  in  the  year  at  least.  The  mar- 
riage  was  celebrated  in  England  with  a 
view  to  such  residence  in  England.  The 
stipulation  as  to  residence  had  been  ad- 
hered to  from  1855  up  to  the  separation 
in  1872,  and  since  that  time  the  pe- 
titioner  had  continued  to  reside  in  their 
English  home.  There  was  also  a  pro* 
viso  in  the  marriage  settlements  that 
they  should  take  effect  and  be  construed 
as  English  settlements.  The  circum- 
stances requisite  to  give  the  Court  juris- 
diction to  dissolve  an  English  marriage 
and  to  establish  a  testamentary  domicile 
were  not  the  same — Brodie  v.  Brodie  (1), 
and  he  should  submit  that  the  facts  of 
the  case  were  quite  sufficient  to  warrant 
the  Court  in  pronouncing  the  decree 
prayed  for. 

The  material  facts  proved  were  as 
follows: — The  petitioner  was  the  only 
child  and  heiress  of  Captain  Locke,  of 
Norbury  Park,  Surrey,  an  officer  in  the 
Life  Ghiards,  who  diea  shortly  before  her 
birth.  The  petitioner  became  a  ward  of 
the  Court  of  Chancery  in  England,  and 
was  brought  up  in  England  and  on  the 
Continent  by  her  mother,  Mrs.  Locke, 
who  was  a  daughter  of  Admiral  and  Lady 
Elizabeth  Tollemache,  of  Helmingham, 
in  Suffolk.  In  1849,  she  married  Lord 
Bnrgher8h,who  died  in  1851.  On  his  death 
the  petitioner,  being  still  a  minor,  again 
became  a  ward  of  the  Court  of  Chancery  in 
England.  In  1853,  being  with  her  mother 
on  a  visit  to  Naples,  she  met  there  the 
respondent,  then  the  Marquis  Caracciolo, 

(1)  2  Sw.  &;  Tr.  263. 
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who  was  residing  with  his  &ther,  the 
Duke  de  Santo  Teodoro,  at  Naples.  The 
petitioner's  fortune  amounted  in  value  to 
about  120,000Z.,  and  she  was  also  entitled 
to  a  jointure  of  1,000Z.  a  year  charged  on 
Lord  Westmoreland's  estates.  The  re- 
spondent was  at  this  time  dependent  on 
an  allowance  of  1,000Z.  a  year,  paid  to 
him  by  his  father.  The  respondent 
made  her  an  offer  of  marriage,  which  she 
accepted,  but  subject  to  the  condition 
that  she  should  always  have  her  home  in 
England,  and  should  reside  there  six 
months  in  the  year,  to  which  he  at  once 
assented.  His  assent  to  this  condition 
was  proved  by  both  the  petitioner  and 
Mrs.  Locke. 

The  petitioner  returned  to  England, 
and  some  months  after  her  return,  namely, 
on  the  31st  of  August,  1854,  the  marriage 
was  celebrated,  first,  at  the  Roman  Ca- 
tholic Church  in  Cadogan  Place,  Lon- 
don, and  subsequently  on  the  same  day 
at  St.  James's  Church,  Piccadilly.  Just 
before  the  marriage  the  respondetit  and 
Mrs.  Locke  were  engaged  in  looking  out 
for  a  London  residence,  but  were  unable 
to  meet  with  one  to  suit  them  until  aftet 
the  marriage. 

There  were  two  ante-nuptial  settle- 
ments executed  by  the  petitioner  and  re- 
spondent, of  which  Lord  James  Butler, 
Lord  Dungarvan,  the  Right  Hon.  Cowper 
Temple,  Mr.  Charles  Pascoe  Ghrenfell  and 
Mr.  Henry  Greville  were  trustees,  by  one 
of  which  the  respondent  engaged  to 
charge  certain  estates  in  Italy,  which 
would  devolve  on  him  at  his  father's 
death,  with  the  payment  of  an  annuity  of 
5002.  to  the  petitioner  in  the  event  of  her 
surviving  him,  and  by  the  other  the  first 
life  income  of  the  petitioner's  property 
was  made  payable  to  the  respondent  for 
life,  subject  to  the  payment  of  1,000Z.  a 
year  and  of  her  jointure  to  the  petitioner 
for  her  separate  use.  There  was  a  clause 
in  the  settlements,  '*  that  the  provisions 
in  the  deed  charging  the  Italian  property, 
and  the  provisions  as  to  trustees  contained 
in  the  deed  settling  the  petitioner's  pro- 
perty, should  be  construed  according  to 
the  laws  of  England  and  the  meaning 
which  would  be  given  to  them  the  same 
as  in  England." 

After  the  marriage  the^  petitioner  ai^ 
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the  respondent  went  abroad  for  the 
winter,  and  in  the  following  year,  1855, 
thej  returned  to  England,  when  a  honse, 
36,  Lowndes  Street,  Hyde  Park,  was  by 
an  arrangement  between  them  and  Mrs. 
Locke,  who  lived  with  them,  taken  as 
their  home  in  England.  The  Dake  and 
Dnchess  furnished  the  house,  and  from 
1855  to  1872  paid  half  the  rent,  the  rates 
and  taxes,  and  contributed  more  than 
their  respective  shares  towards  the  other 
household  expenses.  D  uring  these  years, 
with  two  or  three  exceptions,  the  peti- 
tioner  and  respondent  resided  in  this 
house  for  about  six  months  in  each  year, 
and  spent  the  remainder  of  the  year  in 
apartments  at  the  respondent's  father's 
palaoe  at  Naples,  or  at  other  places  on  the 
Continent. 

The  marriage  proved  to  be  an  unhappy 
one.  In  1859  and  subsequently  the  re- 
spondent treated  the  petitioner  with 
cruelty.  Early  in  1860,  whilst  they  were 
staying  at  Naples,  he  acted  towards  her 
with  great  violence,  and  threatened  to 
place  her  in  a  convenb,  and  she  having 
ascertained  that  by  the  Neapolitan  law 
be  had  power  to  do  so,  and  being  appre- 
hensive of  his  putting  his  threat  into 
execution,  application  was  made  through 
her  friends  to  Lord  Palmerston,  who  was 
then  Prime  Minister,  to  give  her  as  a 
British  subject  protection,  and  his  Lord- 
ship thereupon  instructed  the  British 
Minister  at  Naples  to  give  her  refuge 
as  an  English  subject  at  the  British 
Legation.  She  took  refuge  there  and 
remained  there  under  the  protection  of 
the  British  flag  for  three  months. 
Whilst  there,  some  gend'armes  were  sent 
to  take  her  away,  but  the  British  Minister 
refused  to  give  her  up.  After  remaining 
there  for  three  months  she  resumed, 
through  the  intervention  of  friends,  co- 
habitation with  her  husband,  and  lived 
with  him  until  1872,  when  she  left  him 
in  consequence  of  his  unkindness  and 
threats,  and  more  particularly  in  conse- 
quence of  his  having  formed  an  improper 
intimacy  with  an  opera  singer,  with 
whom  adultery  was  charged.  She  had 
since  continued  to  reside  at  36,  Lowndes 
Street,  Hyde  Park,  and  the  respondent 
bad  resided  apart  from  her  at  different 
places  on  the  Continent.    The  respond- 


ent's father  died  in  1873,  when  he  ano- 
ceeded  to  his  estates  in  Italy  and  to  his 
palace  at  Naples.  Between  1871  and  the 
date  of  the  petition  he  had  committed 
adultery  with  the  opera  singer  at  Naples, 
Milan,  and  Paris. 

During  the  petitioner's  examination,  and 
after  she  had  given  evidence  as  to  her 
family,  her  position  and  fortune,  to  her 
having  accepted  the  respondent  on  condi- 
tion of  their  having  an  English  home, 
and  always  residing  for  six  months  in 
the  year,  to  the  celebration  of  the  mar- 
riage in  England,  to  a  house.  No.  36, 
Lowndes  Street,  Hyde  Park,  having  been 
taken  for  them  in  1855,  to  their  having 
furnished  it,  and  shared  with  Mrs.  Locke 
the  large  proportion  of  the  expense  of  the 
establishment,  and  to  their  having  re- 
sided together  there  for  about  six  months 
in  the  year  from  1855  to  1872  with  two 
or  three  exceptions,  and  to  her  having 
continued  to  reside  there  separate  from 
her  husband  ever  since— 

[Sir  B.  J.  Phillimorr  (interposing) 
said — I  am  quite  satisfied  at  present  that 
the  Dake  is  subject  to  the  jurisdiction  of 
the  Court.] 

Dr.  Spinka. — Quite  so.  Counsel  then 
produced  the  marriage  settlement,  and 
referred  the  Court  to  the  clause  in  it 
providing  that  it  should  be  construed  as 
are  English  settlemente. 

[Sir  R.  J.  PuiLLiMORE. — The  contract 
is  made  in  England,  there  is  a  long  co- 
habitation in  England,  the  husband  has 
been  served,  and  £  do  not  think  that  this 
is  material.] 

The  petitioner  having  proceeded  with 
and  concluded  her  evideuce,  Mrs.  Locke 
corroborated  her,  and  other  witnesses 
were  examined  in  support  of  the  charge 
of  cruelty.  The  depositions  of  the  wit- 
nesses, teken  on  commission  at  Naples, 
Florence,  Milan  and  Paris,  were  then  put 
in  and  read,  proving  the  respondent's 
adultery  at  those  places. 

Sir  B.  J.  Phillimorb. — Dr.  Spinks, 
I  do  not  think  1  need  trouble  you  further. 
The  evidence  of  adultery  is  plain  and  in- 
disputeble.  The  evidence  m  regard  to 
cruelty  requires,  in  my  judgment,  more 
consideration,  but  I  am  perfectly  satisfied 
from  the  evidence  whicn  has  been  given 
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that  the  cruelty  was  of  the  kind  which 
the  law  requires  in  order  to  g^ve  the 
right  to  a  separation  from  a  husband, 
tlmt  is  to  saj,  cruelty  rendering  cohabi- 
tation unsafe  and  insecure.  That  cruelty 
was  undoubtedly  condoned  by  the  sub- 
sequent cohabitation  of  the  Duchess  with 
her  husband,  but  it  has  been  revived  by 
his  subsequent  adultery,  which  is  proved 
beyond  all  doubt.  The  petitioner  in  this 
case  is  entitled  to  a  decree  nisi  with  costs 
against  her  husband,  and  I  therefore 
pronounce  a  decree  nisi  with  costs. 


Solicitors — ^Baxter,  Rose  &  Norton. 
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Admiralty. 
1879. 
Dec. 

Demurrer — Action  for  Wages — Set-off 
and  Counter-rlaim  hy  Shipowner — J»- 
surance. 

To  an  action  for  wa/jes  a  defewlaiU  may 
set  up  as  a  count er-r1aimf  a  claim  for 
tlaniage  to  the  ship  in  consequ€tu:e  of  the 
nefjlitjeiice  of  the  master^  the  plaintiff  in  the 
action^  although  the  defendant  has  heen 
paid  by  insurers  in  respect  of  such  damage. 

This  was  an  action  for  wages  and  dis- 
bursements, brought  by  the  late  master  of 
the  ship  Sir  Charles  Napier  against  her 
owner.  The  defendant  in  his  statement 
of  defence  pleaded,  by  way  of  set-off  and 
counter-claim,  that  the  Sir  Charles  Napier 
had  been  lost  through  the  negligence  of 
the  master,  and  claimed  damages  from 
him  in  respect  of  such-  loss.  To  this  the 
plaintiff  replied,  that  the  defendant  had 
been  paid  by  underwriters  for  the  loss  of 
the  Sir  Charles  Napier^  and  was  not  en- 
titled to  bring  this  claim  against  the 
plaintiff,  as  he  was  doing  so  as  trustee 
for  the  underwriters.  The  defendant  de- 
murred to  the  reply,  on  the  ground  that 
the  defendant  had  a  legal  right  to  bring 
such  a  counter-claim. 

GlarktioHf  in  support  of  the  demurrer, 
ai'gued  that,  under  the  Rules  of  tlic  Su- 


preme Court  of  Judicature  Acts,  1873 
and  1875,  Order  XIX.  rule  3,  this  was  a 
counter-claim,  which  the  Court  would 
entertain. 

Hilberryy  in  support  of  the  reply,  argued 
that  the  defendant  set  up  this  counter- 
claim in  a  representative  capacity,  and 
that  in  equity  such  a  set-off  would  not  be 
allowed.  He  referred  to  Bausmi  v.  Samuel 
(1),  Clurk  V.  Cort  (2),  Faw  v.  Mclver  (3) 
and  The  London^  Bombay  and  Mediterra- 
nean  Bank  v.  Narroway  (4).  And,  there- 
fore, under  the  present  procedure  the 
Admiralty  Division  could  have  no  larger 
jurisdiction  than  a  Court  of  Equity  could 
have  had — Judicature  Act,  1873,  s.  24. 
sub-sec.  1  (5).  He  also  referred  to 
Bristow  V.  Needham  (6),  McBonald  v.  Car- 
rimjton  (7)  and  Waison  v.  Tlie  Mid-Wales 
Railway  Company  (8). 

Clarhson^  in  reply. 

Sir  Robert  Phillimore.— -I  have  lis- 
tened with  attention  to  the  argument  which 
has  been  addressed  to  me  on  behalf  of 
the  plaintiff,  and  it  appears  to  me  that 
there  is  this  fallacy  running  through  it, 
that  1  must  assume  that,  if  the  allegations 
of  the  paragraph  of  the  reply  demurred 
to  are  substantiated  by  evidence,  the 
claim  made  by  the  defendant  for  damages 
for  the  loss  of  his  ship  by  the  negligence 
of  the  plaintiff,  must  be  held  to  have 
been  made  by  the  defendant  in  a  represen- 
tative capacity.  Now  I  cannot  see  my 
way  to  a  decision  that,  even  assuming  all 
the  allegations  in  the  reply  to  be  true,  the 
claim  made  by  the  defendant  by  way  of 
set-off  and  counter-claim,  is  a  claim  by 
him  in  any  other  capacity  than  that  of  a 
shipowner,  the  same  capacity  in  which  ho 
is  sued.  Some  confusion  seems  to  have 
arisen  from  the  proper  distinction  not 
having  been  drawn  between  what  was  a 
matter  of  setK>ff  before  the  Judicature  Act 

(1)  1  Cr.  &  Ph.  161. 

(2)  1  Cp.  &  Ph.  164. 

(3)  16  East,  130. 

(4)  42  Law  J.  Rep.  Chanc.  329  ;  Law  Rep.  15 
Eq.  93. 

(5)  36  &  37  Vict.  c.  06. 

(6)  7  Man.  &  G.  648. 

(7)  48  Law  J.  Rep.  CP.  49 ;  Law  Rep.  4  CP. 
D.  28. 

(8)  36  Uw  J.  Rci.  CP.  282 ;  Uw  Rep.  2  CP. 
dD3. 
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and  what  may  be  incladed  under  the 
word  ''  coanter-claim,"  and  several  oases 
have  been  oited  in  support  of  the  pro- 
position that  the  defendant  is  not  en- 
titled to  claim  by  way  of  counter-claim 
any  damages  in  a  representative  capacity. 
I  do  not,  however,  understand,  that  the 
principle  involved  in  these  cases  is  dis- 
puted ;  but  it  has  been  contended — and  I 
think  rightly— on  behalf  of  the  defend- 
ant that  they  are  not  applicable  to  the 
present  case,  where  the  set-off  claimed 
arises  out  of  the  personal  contract  of  ser- 
vice between  the  master  and  the  ship- 
owner, I  must,  therefore,  sustain  this 
demurrer  with  costs. 


Solicitops~F.  W.  &  H.  Hilbery,   for  plaintiff; 
W.  W.  Wynne,  for  defendant. 


RALTY.T 
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Admiraltt. 
1879. 
Nov. 


THE  CONSETT. 


Practice — Costs — Damage  to  Cargo  hy 
Collision — Reference, 

Where  (he  owners  of  a  ship  and  the 
owners  of  cargo  on  hoard  stich  ship  unite 
in  bringing  an  action  for  damages  against 
another  ship^  in  consequence  of  a  collision 
between  the  two  vesselsy  and  at  the  hearing 
both  ships  are  held  to  blame,  and  fu>  order 
is  made  as  to  costs,  the  oumers  of  the  cargo 
are  nevertheless  entitled  to  be  paid  by  the 
defendants  such  costs  of  the  reference  as 
arise  out  of  proof  of  any  claim  which  they 
may  have  in  respect  of  stich  cargo. 

This  was  a  motion  by  the  owners  of 
cargo  lately  laden  on  board  a  ship  named 
the  JessorCj  for  an  order  to  allow  them 
the  costs  of  certain  affidavits  used  at  a 
reference  before  the  Registrar.  The  ques* 
tion  arose  out  of  the  following  facts.  A 
joint  action  had  been  brought  by  the 
owners  of  the  Jessore  and  the  owners  of 
the  cargo  lately  laden  on  board  that  ship, 
against  the  Consett,  for  damages  arising 
out  of  a  collision  between  these  two  ships. 
At  the  hearing  the  Judge,  assisted  by  two 
of  the  Elder  Brethren  of  the  Trinity 
House,  found  that  botl^  vesseb  were  to 
blame,  and,  as  usual  under  such  circum- 


stances, no  order  was  made  as  to  coats, 
and  the  damages  were  referred  to  the 
Registrar  to  be  assessed  by  him.  At  this 
reference  certain  affidavits  relating  solely 
to  the  cargo  were  used,  and  it  was  the 
costs  in  respect  of  these  which  the  owners 
of  the  cargo  now  desired  to  obtain. 

Butt  and  Fhillimore,  in  support  of  the 
motion,  argued  that  there  was  a  great 
distinction  between  owners  of  cargo  and 
of  the  ship.  In  an  action  by  the  owners 
of  cargo  alone  against  the  ship,  if  both 
vessels  were  held  to  blame,  the  cargo 
owners  would  be  entitled  to  their  costs  — 
The  City  of  Manchester  (1),  and  the  costs 
in  respect  of  these  affidavits  must  be 
dealt  with  on  the  same  principle. 

Clarkson,  for  the  owners  of  the  Consett, 
argued  that  the  decision  in  The  City  of 
Manchester  (1)  did  not  apply  where 
owners  of  ship  and  owners  of  the  cargo 
joined  in  one  action. 

Secondly,  by  making  no  order  as  to 
costs  at  the  hearing,  the  Judge  had 
already  adjudicated  upon  the  matter. 

Butty  in  reply. 

Sir  R.  J.  Phillimobe.— The  finding  of 
the  Court  in  the  principal  action  does  not 
affect  the  question  of  the  costs  of  the  re- 
ference before  the  Registrar ;  nor  can  it 
properly  be  said  that  the  Court  has  ad- 
judicated upon  the  question  now  before  it. 
When  I  come  next  to  consider  the  points, 
divested  of  these  considerations,  it  is  clear 
that,  as  a  matter  of  fact,  the  owners  of 
the  Jessore,  and  the  owners  of  the  cargo 
on  board  of  her,  by  joining  in  one  action, 
caused  the  general  expenses  of  the  suit  to 
be  considerably  lessened,  and  therefore 
the  fact  of  such  consolidation  does  not 
prevent  the  owners  of  the  cargo  from 
being  entitled  to  any  quite  separate  ex- 
penses arising  out  of  the  claims  which 
they  placed  before  the  Registrar  in  respect 
of  their  cargo.  Accordingly  I  think  that 
they  are  entitled  to  receive  from  the 
owners  of  the  Consett  the  costs  of  these 
affidavits. 

Solicitors — Stokes,  SaundeXB  &  Stokes,  for  plain* 
tiffs ;  T.  Cooper  &  Co.,  for  defendants. 


(1)  48  Law  J.  Rep.  P.  D.  &  A.  70. 
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Will — Two  WUU — Bxecvicrrs  nominated 
in  first — No  Executor  named  in  second^ 
and  no  Words  of  Bevoeation — Principal 
Legatees  the  same  in  both  WiUs^^Revoca' 
Hon  by  Implication — Ambiguity — Farol 
Evidence, 

TesiaMx  executed  two  wills.  In  the  first 
she  appointed  exeoutors  and  disposed  of  tJie 
residue ;  the  second  contained  no  appoint" 
ment  of  executors^  or  words  of  revocation ; 
in  boOi  the  principal  legatees  were  the 
«af?i6,  and  the  residue  was  not  specificaUy 
disposed  of: — Held,  that  there  was  that 
amMJint  of  ambiguity  on  the  face  of  the 
papers  as  to  warrant  the  admission  of  parol 
evidence  in  order  to  ascertain  whether  the 
testatrix  intended  the  last  paper  in  substi* 
Mion  for  the  first,  or  that  both  together 
should  constitute  her  vnU. 

Emma  Selina  Loring,  late  of  Sydney 
Place,  Batb,  in  the  county  of  Somerset, 
the  deceased  in  this  case,  died  on  the  2nd 
of  Febmaiy,  1879.  She  had  made  a  will 
on  the  1st  of  Jnly,  1876,  by  which  she  left 
her  watches,  jewels,  trinkets,  ornaments, 
wearing  apparel,  books,  manuscripts,  car- 
riages, harness  and  stable  famitnre  to  her 
cousin,  Constance  Elizabeth  Jenner ;  and 
her  plate  and  plated  articles  to  her  cousin, 
Gaptain  Hector  Macneil,  and  the  following 
lesacies : — To  her  cousin,  E.  H.  Loring, 
5,0002. ;  to  the  said  Hector  MacneS, 
1,OOOZ. ;  to  her  cousin  Walter  Macneil, 
1,000{. ;  then  followed  a  nnmber  of  pe- 
cuniary legacies  to  friends,  servants  and 
oharitiee,  and  she  bequeathed  '*  all  the 
share  and  interest  which  shall  belong  to 
me  at  my  death,  in  which  my  grand- 
mother, Mrs.  Jamieson,  now  has  a  life 
interest,  to  my  cousin,  Constance  Eliza- 
beth Jenner;  and  she  bequeathed  the 
residue  of  her  personal  estate  to  the  said 
Hector  Macneil,  for  his  own  use  and 
benefit,  and  she  appointed  the  defendants 
executors. 

On  the  2nd  of  February,  1879,  the  tes- 
tatrix dictated  to  her  cousin  Constance, 
the  following  paper : — "  I  wish  the  will 
I  made  destroyed."  This  having  been 
Vol.  49.— p.,  D.  &  A. 


reduced  to  writing  was  signed  by  the 
testatrix  in  the  presence  of  the  plaintiff 
and  another  witness,  but  it  was  not  duly 
attested  by  them.  On  the  same  day  the 
testatrix  again  dictated  to  her  cousin  the 
following  paper : — 

2,  Sydney  Place,  Bath. 


Bev.  E.  H.  Loring   . 

.  :eio,ooo 

Arthar  H.  Loring    . 

1.000 

Ned  Loring      .... 

.       1.000 

Alice  Master  •        •        •        , 

6oo 

Lisette  Dennj. 

600 

Ethel  Rosina  Reele 

200 

Annabel  Skipper      . 

200 

Mrs.  Reeks,  for  her  life   . 

100 

Norman  Winckisworth     . 

100 

All  mj  mother's  monej  to  mj 

cousin,  Gon« 

stance  Elizabeth  Jenner. 

All  the  Loring  plate  to  Hector  Macneil. 

Pearls  and  diamond  set  to  Mary  Macneil. 

Jane  P.  Halsted,  400/. 

All  sundries,  carriages,  books,  &e 

..  to  Oonstancfl 

E.  Jenner. 

The  paper  was  duly  executed  by  the 
testatrix  in  the  presence  of  two  witnesses 
who  duly  attested  it.  ' 

The  question  raised  on  the  pleadings 
between  the  parties  was  whether  this 
document  was  to  be  admitted  to  proof 
alone  or  together  with  the  will  of  July, 
1876. 

The  case  was  heard  before  the  Court 
itself  on  the  7th  of  November,  1879. 

Dr,  Deane  (with  him  0.  A.  Middleton), 
for  the  plaintiff. 

Inderwich  (with  him  8earle\  for  the 
defendants. 

Lawrence,  Meyrick,  W.  PhiUimore  an^ 
/.  F.  Skipper,  for  legatees. 

Our,  adv.  vvU. 

The  following  judgment  was  (on  Dec. 
22),  delivered  by 

Thb  Pbbsidbnt  (Sir  Jamss  Hanken). — 
Emma  Selina  Loring,  the  deceased  in 
this  case,  died  on  the  2nd  of  February, 
1879.  She  had  made  a  will  on  the 
1st  of  July,  1876,  by  which  she  left  her 
watches,  jewels,  trinkets,  ornaments, 
wearing  apparel,  books,  manuscripts,  car* 
riages,  harness  and  stable  furniture  to 
her  cousin  Constance  Eliisabeth  Jenner; 
and  her  plate  and  plated  articles  to  her 
cousin,  Gaptain  Hector  Macneil;  and 
the  following  legacies: — To  my  cousin, 
£.  H.  Loring,  5,W0l. ;  to  the  said  Hector 
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Macneil,  l,000i. ;  to  her  coasin,  Walter 
Macneil,  1,000 ;  then  followed  a  nnmber 
of  pecaniary  legacies  to  friends,  servants 
and  charities,  and  she  bequeathed  "  all 
the  share  and  interest  which  shall  belong 
to  me  at  my  death,  in  which  my  grand- 
mother, Mrs.  Jamieson,  now  has  a  life 
interest,  to  my  coasin,  Constance  Eliza- 
beth Jenner,"  and  she  bequeathed  the 
residae  of  her  personal  estate  to  the  said 
Hector  Maeneil^  for  his  own  nse  and 
benefit,  and -she  appointed  the  defendants 
executors. 

In  the  same  house  in  which  the  testa- 
trix was  lying  "  sick  unto  death,"  her 
grandmother,  Mrs.  Jamieson,  was  also  re- 
sidiDg,  but  unable  from  infirmity  to  com- 
municate with  the  testatrix  otherwise 
than  by  writing.  On  the  1st  of  February 
she  wrote  a  letter  to  the  testatrix  re- 
minding her  of  the  necessity  of  making 
her  will,  and  advising  certain  disposi- 
tions **  as  the  Macneils  are  so  well  off." 
Shortly  after  this  the  testatrix  dictated 
to  her  cousin  Constance,  the  plaintiff, 
who  was  assisting  in  nursing  her,  the 
following  words : — "  I  wish  the  will  I 
made  destroyed."  This  having  been 
reduced  to  writing  was  signed  by  the 
testatrix  in  the  presence  of  the  plaintiff 
and  Charlotte  May,  the  nurse,  but  they  did 
not  attest  it  at  the  time.  An  interval  of 
twenty  minutes  or  half  a  hour  elapsed 
before  the  witnesses  put  their  names  to 
the  paper,  and  they  did  so  in  the  adjoining 
dressing-room,  though  with  the  door 
open,  yet  out  of  sight  of  the  testatrix, 
and  without  her  being  conscious  that 
they  were  engaged  in  any  act  connected 
with  the  paper  she  had  herself  signed. 
In  no  sense  can  it  be  said  that  the  wit- 
nesses signed  in  the  presence  of  the  tes- 
tatrix, and  this  document  is  therefore 
inoperative  as  a  testamentary  instrument. 

After  signing  the  paper  expressing  her 
wish  that  the  will  should  be  destroyed, 
the  testatrix  again  dictated  to  her  cousin, 
who,  at  her  dictation,  wrote  as  follows: 
I  need  not  read  the  legacies.  It  will 
be  seen  on  examination  that  the  legacies 
mentioned  in  this  paper  are  some  of  them 
to  the  same  persons  and  for  the  same 
amount  as  in  the  former  will — some  for 
larger  amounts  and  others  for  smaller 
amounts,  while  a  few  are  omitted.    This 


paper  was  duly  executed  by  the  testatrix 
in  the  presence  of  two  witnesses,  who 
duly  attested  it.  It  is  clear  that  this 
document  must  be  admitted  to  proof  as 
testamentary,  but  the  question  remains, 
whether  it  is  to  be  admitted  to  proof 
alone  or  together  with  the  will  of  July, 
1876? 

It  was  submitted  by  counsel  for  the 
plaintiff  that  the  case  was  governed  by 
Dempsey  v.  Lawson  (1),  and  that  it  fol- 
lowed from  that  decision  that  the  paper 
of  the  2nd  of  February  should  alone  be 
admitted  to  proof.  I  do  not,  however, 
think  that  Dempsey  v.  Laweon  (1)  is  an 
authority  upon  the  point  which  is  raised 
for  consideration  on  this  occasion.  In 
Dempsey  v.  Lawson  (1)  I  relied  solely  on 
the  contents  of  the  second  instrument, 
taken  in  connection  with  the  earlier  one 
and  with  the  facts  with  reference  to  which 
the  second  was  made,  and  which  mi^ht, 
therefore,  afford  a  guide  to  the  testatrix's 
meaning.  In  the  present  case,  although 
I  think  that  the  will  of  the  2nd  of  Feb- 
ruary,  1879,  does  contain  some  internal 
evidence  of  the  intentions  of  the  testatrix 
that  it  should  be  in  substitution  of  the 
first,  yet  I  think  it  desirable,  if  I  can 
properly  do  so,  to  have  recourse  to  ex- 
ternal evidence,  to  shew  whether  or  not 
the  testatrix  intended  the  last  instrument 
to  constitute  her  sole  will,  and  so  by  im- 
plication to  revoke  the  first.  This  makes 
it  necessary  that  I  should  consider  the 
question  wnich  I  advisedly  left  undeter- 
mined in  Dempsey  ▼.  Lawson  (1),  whether 
such  external  evidence  is  admissible,  and 
under  what  circumstances. 

By  the  WUls  Act  (1  Vict.  o.  26.  s.  20), 
it  is  enacted  :  "  No  will  or  codicil  or  any 
part  thereof  shall  be  revoked  othevwise 
than  aforesaid  (t.6.  by  marriaffe)  or  by 
another  will  or  oodicU  executed  in  man- 
ner hereinafter  required."  This  leaves 
untouched  the  question,  what  will  being 
duly  executed  will  revoke  an  earlier 
one  P  I  think  it  clear  that  no  express 
words  of  revocation  are  necessary.  The 
authorities  appear  to  me  to  eetablish  Uiat 
revocation  by  implication  is  sufficient. 
On  this  point  I  refer  to  what  I  said  in 
Dempsey  v.  Lawson  (1). 

(1)  46  Law  J.  Rep.  P.  &  M.  23 ;  Law  Rep.  2 
Prob.  Dir.  98. 
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The  question  what  inatnimentfi  are  to 
be  admitted  to  probate  as  together  or 
separately  oonstituting  the  testator's  last 
will,  is  solely  for  the  Court  of  Probate, 
as  it  was  formerly  for  the  Ecclesiastical 
Court.      In  considering  this  question  the 
Prerogative  Court  did  in  some  circum- 
stances   admit  parol  evidence   with  re- 
spect to  the  factum  of  the  instrument  in 
order  to  investigate  quo  animo  the  act  was 
done  by  the  testator.     The  subject  was 
very  folly  considered  by  Sir  H.  Jenner  in 
Thome  V.  Booke  (2),  and  he  came  to  the 
conclusion  that  where  there  is  something 
on  the  huoe  of  the  instrument  raising 
doubt  or  ambiguity  as  to  whether  it  was 
intended  by  the  testator  to  be  in  substitu- 
tion for  or  addition  to  a  previous  will,  the 
Court  is  justified  in  having  recourse  to 
external  evidence  to  ascertain  the  testa- 
tor's intention.     In  the  case  before  him 
the  learned  Judge  thought  there  was  no 
such  doubt  or  ambiguity  ;  but  the  case  of 
Mdkuen  V.  Methuen  (3),  commented  on 
and  not  disapproved  of  by  Sir  H.  Jenner, 
may  be  refiorTed  to  as  shewing  what  doubt 
arising  on  the  face  of  the  instrument  taken 
in  ocmnection  with  the  facts  known  to 
the  testator  will  be  sufficient  to  justify 
the  admission  of  external  evidence.  There 
the  testator  having  made  one  codicil,  un- 
der  which  his  wife  and  daughters  took 
oexiain  benefits,  after  the  marriage  of  one 
of  the  daughters  made  a  codicil,  in  which, 
after  reciting  that  he  had  made  a  pro- 
vision for  this  daughter,  he  proceeded  to 
make  dispoeitions  in  favour  of  the  wife 
and  daughters  differing  from  those  in  the 
first  codiciL     There  was  nothing  making 
it  absolutely  impossible  that  the  testator 
meant  these  dispositions  to  be  cumulative, 
but  as  Sir  H.  Jenner  points  out,  it  did  ap- 
pear that  if  both  the  codicils  had  been 
acted  upon  "  the  property  of  the  deceased 
would  not  have  been  equal  to  the  payment 
of  all  the  legacies  that  had  been  given." 
It  was  upon  this  state  of  firsts  that  Sir  J. 
Nicholl  said — ''  The  first  instrument  re- 
mains uncancelled,  and  there  are  no  revo- 
catory words  in  the  second.     It  is  con- 
tended that  the  Court  has  no  power  to 
enquire  further,  but  the  same  rules  do 

(2)  2  Curt,  799. 

(3)  2  Philli.  426. 
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not  apply  in  a  case  relating  to  the  factum 
of  the  will  which  would  apply  if  the 
enquiry  were  concerning  the  construction 
of  it.  In  the.  Couii  of  Probate  the 
whole  question  is  one  of  intention.  The 
ani/mus  t&ttcmdi  and  the  animus  revoca/ndi 
are  completely  open  to  investigation  in 
this  Court.  It  is  admitted  that  if  there 
is  doubt  on  the  face  of  the  instrument 
the  Court  may  admit  parol  evidence." 
The  same  learned  Judge's  remarks  to  the 
same  effect  in  Oreenough  on  Motion  may 
abo  be  referred  to. 

Accepting,  then,  as  correct  Sir  H.  Jen- 
ner's  limitation  of  the  power  of  this  Court 
to  admit  parol  evidence  to  those  cases  in 
which  the  instrument  itself  (in  connection 
with  the  facts  known  to  the  testator) 
gives  rise  to  doubt,  I  proceed  to  consider 
in  what  respect  this  instrument  of  the 
2nd  of  February,  1879,  taken  in  connec- 
tion with  the  state  of  the  testator's  family, 
and  the  nature  and  extent  of  her  property, 
gives  rise  to  doubt  whether  she  intended 
it   to  be  an  addition    to  her    previous 

will. 

In  the  first  place,  there  is  that  element 
of  doubt  which  was  present  in  the  case  of 
Methuen  v.  Methtien  (3),  and  which  was 
pointed  out  by  Sir  H.  Jenner  as  justifying 
parol  evidence,  namely,  that  the  property 
of  the  testatrix  would  be  wholly  insuffi- 
cient to  meet  the  legacies  if  those  given 
by  the  last  instrument  are  to  be  con- 
sidered cumulative  to  those  given  by  the 

first. 

Can  anything  be  more  improbable  than 
that  the  deceased  young  lady  intended  to 
dispose  of  property  substantially  twice  as 
much  as  she  possessed?  It  is  not  im- 
possible, in  some  circumstances,  that  a 
testator  might  contemplate  dying  worth 
more  than  he  possessed  at  the  time  of 
making  his  will,  but  there  is  nothing  in  this 
case  to  suggest  the  possibility  of  the  tes- 
tatrix contemplating  such  a  contingency. 
There  is  also  the  further  fact  that  some  of 
the  dispositions  of  the  instrument  of  the 
2nd  of  Februaiy  must  have  been  intended 
as  in  substitution  for,  and  not  in  addition 
to,  the  dispositions  of  the  first.  I  refer 
especially  to  the  bequest  to  the  present 
plaintiff  in  these  words,  '*  All  my  mother's 
money  to  my  cousin,  Constance  Elizabeth 
Jenner."     It  was  not  disputed  that  this 
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includes  the  same  property  as  the  testa- 
trix had  bj  her  first  will  given  to  the 
plaintiff,  under  the  descriptiou  of  'Hhe 
share  and  interest,  &c."  in  which  her 
grandmother  had  a  life  interest.  These, 
and  some  minor  matters  appearing  on  the 
fiEice  of  the  instrument,  such  as  the  re- 
pealed gift  of  the  carriages,  books,  Ac, 
to  the  plaintiff,  and  the  gift  of  all  the 
Loring  plate  to  Capt.  Macneil,  appear  to 
me  to  give  rise  to  that  amount  of  doubt 
which  justifies  the  Court  in  having  re- 
course to  external  evidence,  in  order  to 
ascertain  whether  the  testatrix  intended 
this  instrument  to  be  an  addition  to  her 
will,  or  in  substitution  for  it,  in  whole  or 
in  part.  But  when  the  external  evidence 
is  admitted  in  this  case,  it  becomes  clear, 
beyond  the  possibility  of  doubt,  that  the 
testatrix  did  not  intend  this  document  to 
be  an  addition  to  her  will,  but  did  intend 
it  to  be  in  substitution  for  it,  for  she  was 
under  the  impression  that  she  had  effectu- 
ally put  an  end  to  her  will  by  directing 
it  to  be  destroyed.  The  changes  in  the 
dispositions  of  the  first  will  effected  by 
the  second  to  the  disadvantage  of  the 
Macneil  family,  were  no  doubt  made  in 
consequence  of  her  grandmother's  letter. 
It  is  clear,  therefore,  when  the  external 
&cts  are  looked  at,  that  she  intended  the 
paper  of  the  2nd  of  Febmary  to  be  her 
sole  ¥rill,  and  by  it,  and  by  no  other  in- 
strument, intended  to  dispose  of  her  pro- 
perty. I  therefore  hold  that,  by  impHca- 
tion,  it  revoked  the  will  of  1876,  and  that 
it  alone  should  be  admitted  to  probate. 

The  litigation  having  arisen  from  the 
state  in  which  the  deceased  left  her  tes- 
tamentary papers,  and  the  interests  of  the 
parties  represented  at  the  hearing  being 
different,  the  costs  of  all  parties  must  be 
borne  by  the  estate. 


Solicitois— Collyer,  Bristow  &  Co.,  for  plaintiff; 
Clarke,  Woodcock  &  Ryland,  for  defendant; 
Pike  &  Son,  and  Barnard  &  Co.,  for  parties 
cited. 
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Practice— Release  of  Ship—TTnrecuon^ 
able  Objection  to  Bail — Ooats  and  Damages 
— Security  for  Oosts, 

When  a  plaintiff  in  an  actum  in  rem 
arrests  a  ship^  and  although  substanHal 
bail  is  offered^  refuses  to  releases  her^  a/nd 
unreasonably  requires  an  enquiry  to  be 
made  as  to  the  means  of  the  securities^  he 
will  be  liable  to  pay  damages  and  oosts  for 
so  doitig.  Security  for  costs  will  not  neceS' 
sarily  be  required  from  a  ^nate  who  is  a 
foreigner  and  a  plaintiff  in  an  action  for 
wages. 

This  was  an  application  by  the  de- 
fendants, the  owners  of  the  Don  Eicardo^ 
for  damages  and  costs  for  unreasonably 
delaying  the  release  of  this  vessel,  and 
objecting  to  the  bail  which  was  offered. 
The  plaintiff,  previous  to  the  commence- 
ment of  the  action,  had  served  as  mate 
on  board  the  Don  Bicardo,  and  had  now 
commenced  a  suit  in  rem  for  his  wage8« 
and  arrested  the  ship.  The  owners  duly 
entered  an  appearance,  And  offered  to 
give  bail  for  the  amount  of  the  claim, 
but  the  plaintiff  entered  a  caveat  against 
the  release  of  the  ship,  and  required  the 
bail  to  justify  before  the  Registrar,  and 
meanwhile  detained  the  Don  Bicardo 
under  arrest.  The  Begistrar  having  ex- 
amined the  proposed  securities,  reported 
that  '*  the  securities  were  persons  of  con- 
siderable means,  and  that  the  objections 
were  vexatious  and  groundless."  The 
defendants  now  applied  for  damages  oc- 
casioned by  the  detention  and  objection, 
and  the  costs  of  these  proceedings,  and 
also  for  security  for  oosts  from  the  plain- 
tiff, as  he  was  a  foreigner. 

Olarkson^  in  support  of  the  motion, 
cited  Tim  Evangdismos  (1),  The  Oomer 
(2),  and  The  StrcUhnaver  (3)  ;  as  to  se- 
curity for  costs,  The  Franz  and  Elise  (4). 

Vemeyy  contra,  relied  also  on  the  above 
cases,  on  the  ground  that  crassa  negU-' 
gentia,  amounting  to  malice,  must  be 

(1)  1  Sw.  878. 

(2)  Br.  &  L.  161  ;  33  Law  J.  Hep.  Adni.  17, 

(3)  Law  Kep.  1  App.  Cos.  68, 


Vol.  49.] 

I%e  2)<m  Bieardo,  Aim. 

shewn  to  haye  been  the  caase  of  the  de- 
tention, and  that  this  element  was  absent 
here,  as  the  plaintiff  had  merely  made  a 
mistake,  and  had  acted  with  bona  fides 
thronghont.  As  to  securitj  for  costs, 
no  seoniitj  onght  to  be  required. 

Sib  Bobbbt  Phillimo&b. — I  am  satis- 
fied that  I  oaght  in  the  special  circnm- 
Btanoes  of  this  case,  and  bearing  in  mind 
the  decision  of  Dr.  Lnshington  in  the 
case  of  The  Oomer  (2),  to  condemn  the 
plaintiff  in  damages  for  the  detention  of 
the  Don  Bieardo^  and  in  the  costs  occa- 
sioned bj  the  entry  of  the  eavecU  and  the 
objection  to  the  bail.  The  amount  of 
the  damages  will  therefore  be  assessed 
by  the  Begistrar,  assisted  by  merohan'ts. 
With  regftfd  to  the  question  as  to  whe- 
ther the  plaintiff  should  be  made  to  give 
security  for  costs,  I  have  been  referred  to 
the  case  of  The  Franz  and  Elise  (4),  but 
there  the  plaintiff  had  been  master  of 
the  vessel  proceeded  against.  I  think 
that  it  would  be  hard,  in  the  circum- 
stances of  this  case,  to  make  the  plaintiff, 
who  was  only  a  mate  on  board  the  Bon 
BicardOf  giye  security  for  oosts.  I  shall 
therefore  ezereise  my  discretion,  and 
make  no  Order  as  regards  security  for 
costs. 


Solicitozs — Sorrell  &  Sons,  for  plaintiff;  Clark- 
BOO,  Son  &  Greenwelly  for  defendant. 
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the  goods  of  JOHN  wheelbb. 


WtU — Nwme  of  Second  attesting  WU^ 
ness  etU  off,  btU\Piece preserved — Probate. 

Testator  out  from  the  will  the  portion  of 
the  document  on  which  the  name  and  aJL 
dress  of  ihe  second  attesting  witness  were 
written.  The  excised  part  was  also  mtUi' 
toted,  but  the  name  and  address  of  the 
witness  remadned  legible  upon  it,  and  it 
was  found  with  tJ^e  iviU  in  the  testator* s 
writing  desk.  The  Oourt  being  sa^tisfied 
that    the   name    had^  not    been    removed 

(4)  Lush.  177,  and  see  The  ZufaU,  44  Law  J. 
Bap.  Adm.  16,  not  cited  argtisndo. 


animo  revocandi,  decreed  probate  of  the 
instrwnent. 

Semble,  that  the  names  of  the  attesting 
witnesses  are  cm  essential  part  of  the  wiUf 
a/nd  that  their  rem,ovalfrom  the  wiU  animo 
revocandi  will  render  it  inoperative. 

John  Wheeler,  late  of  Over  Fairley,  in 
the  county  of  Southampton,  a  retired 
domestic  servant,  died  on  the  14th  of 
July,  1870.  He  executed  his  last  will 
(he  made  several)  on  the  «^l8t  of  October, 
1877.  The  names  of  the  attesting  wit- 
nesses— 

C.  D.  W.  Fowler,  solicitor,  South- 
ampton. 

A.  W.  Watts,  clerk  to  Messra.  W.  & 
H.  G.  Best,  solicitors,  Southampton, 
were  written  below  the  attestation  clause. 

On  the  death  of  the  testator  the  will 
was  found  in  his  writing  desk,  in  which 
he  usaally  kept  his  papera  of  importance. 
The  portion  of  the  document  containing 
the  name,  &c.,  of  the  second  attesting 
witness  was  cut  or  torn  from  the  docu- 
ment. The  excised  part  was  also  muti- 
lated, but  there  remamed  on  it  the  words 
"  A.  W.  Watts,  clerk  to  Messrs.  W.  A  G. 
Best,  ors,  Southampton,"  perfectly 

legible.  This  excised  part  was  found  with 
the  will  in  the  desk.  It  was  arranged 
between  all  the  parties  interested  that 
the  question  whether  or  not  the  will  had 
been  revoked  should  be  determined  by 
the  Court  on  motion. 

OdgerSy  on  behalf  of  the  executors, 
moyed  for  probate  of  the  will.  The  tear- 
ing of  part  of  a  will  was  not  necessarily 
a  revocation  of  the  whole  instrument — 
In  the  goods  of  Woodward  (1)  ;  and  even 
if  the  names  of  the  attesting  witnesses 
were  an  essential  part  of  the  will,  the 
name  had  been  here  removed  without  an 
intention  to  revoke.  He  referred  to 
Hobbs  y.  Knight  (2),  Playne  y.  Scriven 
(3),  In  the  goods  of  Ooleman  (4),  1  Vict, 
c.  26.  s.  9. 

Templeton,  for  the  next-of-kin,  sub- 
mitted that  the  names  of  the  attesting 

(1)  40  Law  J.  Bep.  P.  &  M.  17 ;  Law  Bep.  2 
P.  &  D.  206. 

(2)  1  Curt  781. 

(3)  7  Notes  of  Cases,  122. 

(4)  2  Sw.  &  Tr.  314. 
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witnesses  were  an  essential  part  of  the 
will,  and  that  the  removal  of  either  of 
them  effected  a  revocation  of  the  instru- 
ment. 

The  Pbesident  (Sib  Jambs  Hannen). 
— No  particular  tearing  or  excision  of  a 
will  can  be  defined  as  in  itself  establish- 
ing that  the  testator  intended  by  sach 
tearing  or  excision  to  revoke  the  will. 
It  mnst  be  taken  in  connection  with  the 
surrounding  circumstances  in  order  to 
determine  whether  or  not  the  Court  shall 
come  to  the  conclusion  that  the  thing 
done  was  done  animo  revocandi.  In  the 
present  case  I  have  really  very  few,  if 
any,  surrounding  circumstances  to  assist 
me  in  coming  to  a  conclusion,  but  I  have 
to  deal  with  the  appearance  of  the  docu- 
ment itself.  I  certainly  am  of  opinion 
that  the  tearing  off  the  names  of  the 
attesting  witnesses,  or  the  tearing  off 
of  but  one  of  the  names  of  the  attesting 
witnesses  might  be  sufficient,  taken  with 
other  circumstances,  to  establish  that  the 
testator  had  revoked  his  will,  if  the  in- 
tention so  to  do  accompanied  the  act ;  but 
it  is  difficult  to  conceive  the  idea  of  a 
testator  destroying  a  will  by  merely  tear- 
ing off  the  name  of  one  of  the  witnesses. 
Certainly  the  most  obvious  mode  would 
have  be^  to  tear  off  the  names  of  both 
of  the  witneses  which  were  written  upon 
this  fold,  or  what  I  may  call  the  natural 
fold  in  the  paper.  I  think,  therefore,  the 
inference  is  that  some  other  idea  than  that 
of  revoking  the  will  was  present  to  the 
testator's  mind  when  he  discriminated 
between  the  first  and  second  witness. 
But  the  case  does  not  stop  there.  Apart 
from  the  improbability  of  revocation  being 
intended  by  this  careful  way  in  which  he 
has  taken  off  one  witness's  name,  I  have 
to  take  into  account  that  this  excised 
name  was  placed  back  again  with  the 
document,  and  I  cannot  conceive  with 
what  object  he  should  have  put  it  back 
again,  if  his  intention  in  taking  it  off 
was  to  destroy  the  document.  Add  to 
that,  that  there  is  a  piece  cut  off  from 
this  torn  part,  but  it  is  done  in  such 
a  way  as  to  leave  the  name  and  address 
of  the  attesting  witnesR  perfectly  legible. 
That,  again,  is  inconsistent  with  the  idea 
that  it  was  his  intention  to  revoke  the 


will.  I  should  myself  say  that  the  whole 
thing  may  be  accounted  for  in  this  way, 
but  I  only  put  it  forward  as  an  hypothesis. 
He  may  have  written  something  on  this 
comer  of  the  paper,  and  desiring  that  thai 
which  he  had  written  should  not  appear 
on  the  paper  he  cut  the  piece  off,  but 
afterwanls  observing  that  in  so  doing  he 
had  taken  off  the  name  of  one  of  the  at- 
testing vritnesses,  he  carefully  out  out  the 
piece  on  which  he  had  written  some- 
thing, but  left  the  name  of  the  attesting 
witness  and  put  it  back  with  the  will,  in 
order  that  it  might  serve  as  a  complete 
attestation.  I  only  put  that  as  an  jllns- 
tration,  but  it  shews  the  way  in  which  it 
might  have  occurred.  At  any  rate,  I 
come  to  the  conclusion  from  the  cir- 
cumstances I  have  adverted  to  that  this 
tearing  or  cutting  was  not  done  animo 
revocandi.  Ther^ore  I  pronounce  for 
the  will.  It  was  a  question  quite  proper 
to  be  raised,  and  I  must  allow  the  costs 
of  both  parties  out  of  ^the  estate. 


SolicitonH-BMt,  Webb  &  Go. 


Probate. 

1880. 
Jan.  13. 


In  the  goods  of  gbiffith  bichabd 
JENKINS  (deceased). 


Will  —  EoDecutor  out  of  JwrisdicUon  — 
Grant  durante  ahsenHa — 38  Geo.  3.  c,  87. 
8.1;  21  ^  22  Vict.  c.  95.  s.  18. 

One  of  the  executors  named  in  the  vnU 
proved  the  paper,  and  then  left  the  country. 
The  second  executor  named  in  the  will  uxu 
also  oui  of  the  jurisdiction.  The  (hurt 
made  a  grant  durante  ahsenHa  to  a  legaieo 
and  also  one  of  the  next'Of-hin  to  enable 
her  to  become  a  party  to  a  suit  in  the 
Equity  Division  for  ths  adniinistraiion  of 
the  estate. 

Griffith  Richard  Jenkins,  late  of  Yoko- 
hama, Japan,  died  on  the  13th  day  of 
December,  1870,  after  having  duly  made 
his  last  will  and  testament,  bearing  date 
the  23rd  day  of  February,  1867,  and  on 
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the  2l8t  day  of  April,  1870,  made  and 
execmted  a  codicil  tEereto,  whereby  he  ap« 
pointed  Martin  Dohmen,  of  Her  Majesty's 
Consnlar  Service,  Japan,  and  Thomas 
Thomas,  of  Yokohama,  Japan,  his  exe- 
cutors in  the  place  and  stead  of  those 
whom  he  had  appointed  in  his  said  last 
wiU. 

The  testator  died  possessed  of  property 
both  in  England  and  Japan.  By  his  will 
ha  gave,  b»^neathed  and  devised  the  in* 
teiBst  or  rental  arising  from  his  estate 
and  effects,  whether  real  or  personal,  of 
whatsoever  description  and  wheresoever 
sitoated,  nnto  his  wife  Mary  Anne  Jenkins 
for  her  proper  use  and  benefit  while  she 
remained  nnmarried,  and  in  the  event  of 
her  marriage,  then  and  in  that  case  one- 
third  share  only  of  the  aforesaid  interest 
or  rental;  and  in  this  latter  case  he 
directed  that  the  remaining  two-thirds  of 
the  interest  or  rental  shonld  be  disposed 
of  in  certain  proportions  between  his 
brother  and  two  sisters. 

A  certified  copy  of  the  will  and  codicil 
was  proved  in  the  principal  registry  by 
Thomas  Thomas,  one  of  the  executors, 
on  the  9th  of  May,  1871,  and  a  grant  of 
letters  of  administration  (with  will  and 
codicil  annexed)  was  made  to  him,  with 
power  reserved  of  making  a  like  grant 
to  Martin  Dohmen,  the  other  executor 
named  in  the  codicil.  Thomas  Thomas, 
the  proving  executor,  never  acted,  and  in 
1871  he  left  England  for  Japan  where 
he  is  still  resident. 

Mrs.  Jenkins  re-married  in  February, 
1878.  The  corpus  of  the  estate  not 
having  been  disposed  of,  it  became  neces- 
sary to  institute  a  suit  in  the  Equity  Divi- 
sion to  have  tiie  rights  of  the  parties 
interested  under  the  will  determined,  but 
in  the  absence  of  the  executor  this  could 
not  be  done  until  a  personal  representa- 
tive of  the  deceased  was  appointed. 

In  these  circumstances, 

Ba/uford  morei  the  Court  to  make  to 
Mrs.  Mary  Elizabeth  Davies,  a  sister  of 
the  deceased  and  one  of  the  legatees 
under  the  will,  a  grant  of  administration 
durante  (ibsentia  for  the  purpose  of  being 
made  a  party  to  such  proceedings  for  the 
administration  of  the  testator's  estate  as 
might  be  deemed  advisable. 
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He  referred  to  38  Qeo.  8.  c.  87.  s.  1 ; 
21  &  22  Vict.  0.  95.  s.  18 ;  In  the  goods  of 
Grant  (l)flnths  goods  of  B/uddy  (2). 

/.  0.  Witt,  for  the  other  next-of-kin 
and  beneficiaries,  supported  the  applica- 
tion. 

Thb  Court  made  the  grant  as  prayed, 
on  affidavit  that  the  executor  in  whose 
favour  leave  was  reserved  was  also  out  of 
the  jurisdiction. 

Solicitor — J.  Knight. 


9BATE.    1  7- 

B80.       \      \ 
.  3,  10.  J  ® 


Pbobate 

1880 
Feb 


ihe  goods  of  SARAii 
BLBWITT  {deceased). 


WUl — Interlmeaiions  after  Execution-^ 
Interlineations  initialled  by  Testa4rix  and 
Signahire  attested  by  Witnesses  by  IniiiaJs 
— Probate. 

Two  interlineations  were  introduced  into 
the  will  after  execution  and  attestation^  but 
the  testatrix  signed  with  her  initials  in  the 
margin  opposite  thern^  and  the  witnesses 
subscribed  their  iniHals  in  attestaiion  of 
such  signature  of  the  testatrix : — ^Held,  that 
the  interlineations  were  duly  executed,  and 
were  entitled  to  probate  as  part  of  the  will. 

Sarah  Blewitt,  late  of  Chelsham  Bead, 
Clapham,  in  the  county  of  Snrrev,  died 
on  the  27th  of  December,  1879,  having 
duly  made  her  last  will  and  testament  on 
the  26th  of  December,  1879,  in  words  and 
figures  following : — 

I,  Sirrah  Blewitt,  of,  4c.,  widow,  hereby 
revoke  all  wills  and  other  testamentary 
dispositions  heretofore  made  by  me,  and 
declare  this  to  be  my  last  will  and  testa- 
ment. *'l  give  and  bequeath  nnto 
Amelia  Cooke  the  sum  of  502.  and  all  my 
wearing  appareL"  I  give,  devise  and 
bequeath  all  "  the  residue  of"  my  estate, 
both  real  and  personal,  Ac.,  unto  John 

(1)  45  Law  J.  Rep.  P.  &  M.  88  ;  Law  Rep.  1 
Prob.  Div.  435. 

(2)  41  Law  J.  Rep.  P.  &  M.  68 ;  Law  Rep.  2 
P.  &  D.  380. 
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James  Grocott,  of,  &c.,  "and  Thomas 
Henry  Edward  Cooke,  of  Ac,  their " 
heirs,  execntors,  and  administrators  re- 
speotivelj,  npon  trust,  &C.,  &c.  And  I 
appoint  the  said  John  James  Grocott 
"and  the  said  Thomas  Henry  Edward 
Cooke "  my  sole  executor.  In  witness 
whereof,  &c. 

The  will  was  executed  by  the  testatrix 
in  the  presence  of  Mr.  J.  D.  Nickinson,  the 
solicitor  who  prepared  it,  and  Mr.  G. 
Bigby  Allport,  who  subscribed  it  as 
attesting  witnesses. 

Immediately  after  the  execution  of  the 
will  by  the  deceased,  and  while  the  second 
witness  was  attesting  her  signature,  the 
testatrix  stated  that  she  should  like  to 
appoint  Mr.  Cooke  an  executor  and 
trustee  with  Mr.  Grocott,  and  give  a 
legacy  to  Miss  Cooke  of  50^.  and  also  her 
wearing  apparel.  Thereupon  Mr.  Nickin- 
son, seeing  the  difficulty  with  which  the 
testatrix  had  signed  the  will,  and  fearing 
that  she  would  die  before  a  co<licil  could 
be  prepared,  carried  out  her  further 
wishes  by  interlining  them  in  the  will, 
and  after  the  interliu cations  (which  are 
marked  by  inyerted  commas  in  the  above 
copy  of  the  will)  had  been  made,  the 
testatrix  placed  her  initials  opposite  them, 
and  the  witnesses  subscribed  tneir  initials 
beneath  hers  in  attestation  of  her  sig- 
nature. 

Bayford  moved  the  Court  to  decree 
probate  of  the  will,  with  the  interlinea- 
tions, to  the  executors.  They  amounted 
to  a  re-execution  of  the  will. 

Btevensy  for  a  legatee,  supported  the 
application,  and  referred  to  In  the  goods  of 
Htnd  (1),  In  ths  goods  of  Ohrisiian  (2). 

Ow.  adv,  vuU, 

Thb  Pbbsident  (Sm  James  HAinfnEN) 
(on  the  10th  of  February). — Two  inter- 
lineations were  introduced  into  the  will 
after  execution  and  attestation,  but  the 
testatrix  signed  with  her  initials  in  the 
margin  against  these  interlineations,  and 
the  witnesses  subscribed  their  initials  in 
attestation  of  this  signature  of  the  testa- 


trix. The  Wills  Act,  section  21,  enacts 
that  no  interlineation  or  other  alteration 
made  in  any  will  after  the  execution 
thereof  shall  be  valid,  unless  such  altera- 
tion shall  be  executed  in  like  manner  as 
ia  required  to  the  execution  of  the  will, 
but  the  will  with  such  alteration  shall  be 
deemed  to  be  duly  executed  if  the  signa- 
ture of  the  testator  and  the  subscription 
of  the  witnesses  be  made  in  the  margin. 
The  only  question  then  is,  whether  the 
signature  and  subscription  by  initials 
only  is  sufficient  ? 

A  mark  is  sufficient  though  the  tes- 
tator can  write — Baker  v.  Ventng  (3). 
Initials  if  intended  to  represent  the  name 
must  be  equally  good.  The  language  of 
the  Lord  Chancellor  in  Hindmarch  v. 
Ohorlton  (4)  seems  equally  applicable  to 
the  testator's  signature  as  to  the  witness's 
subscription — "  I  will  lay  down  this  as 
my  notion  of  the  law  that  to  make  a 
valid  subscription  of  a  witness  there  must 
either  be  the  name  or  some  mark  which 
is  intended  to  represent  the  name."  And 
Lord  Chelmsford  says — "The  subscrip- 
tion must  mean  such  a  signature  as  is 
descriptive  of  the  witness  either  by  a 
mark  or  by  initials,  or  by  writing  the 
name  in  full."  In  OhristtmCs  Case  (2) 
the  initials  of  the  witnesses  were  held 
sufficient.  Although  if  merely  placed  to 
attest  the  alteration  they  will  not  serve 
as  an  attestation  to  the  will  itself — In 
the  goods  of  Marim  (5).  I  am  therefore 
of  opinion  that  the  interlineations  against 
which  the  initials  of  the  testatrix  and  the 
witnesses  are  placed  should  be  admitted 
to  proof. 

Bayford. — ^As  part  of  the  instrument  P 

The  President. — ^As  part  of  the  in- 
strument. 


Solidtora— W.  S.  WarmingtoD,  for  the  execaton; 
B.  Hewlett,  for  Misa  Cooke. 


(n  16 

(2)21 


Jurist,  1161. 
Bobert.  111. 


(3)  8  Ad.  &  £.  94. 

(4)  8  H.L.  Gas.  167. 
(6)  1  Robert.  712. 
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HABYET,  otherwise  farnie,  v. 

FABNIE. 


DlYOBCE. 

April 

Marridge  in  England  "between  a  domi' 
died  Scotchman  and  an  Englishwoman — 
Marriage  dissolved  by  decree  of  Scotch 
Court  by  reason  of  the  Husband's  Adultery 
— Validity  of  Decree. 

A  domiciled  Scotchman  married  an 
Englishwoman  in  England  in  1861.  After 
the  marriage  he  returned  to  Scotland  with 
his  wife  and  remained  domiciled  there  until 
after  the  year  1863,  when^  on  the  petition 
of  the  wife^  the  marriage  was  dissolved  by 
a  decree  of  the  Scotch  Oourt  by  reason  of 
his  adultery : — Held,  that  the  decree  was 
valid  and  binding  on  the  Courts  of  this 
country^  although  the  matrimonial  offence 
for  which  it  was  granted  was  one  on  which 
a  dissolution  of  marriage  by  the  wi^e  could 
not  be  obtained  in  England, 

This  was  a  petition,  presented  by  the 
wife,  for  a  declaration  of  nnllitj-,  and  the 
question  of  law  to  which  it  gave  rise  was 
whether  the  Court  could  recognise  as 
valid  a  decree  of  a  Scotch  Court  dis* 
solving  a  marriage  celebrated  in  England 
between  an  Englishwoman  and  a  domi- 
ciled Scotchman,  both  domiciled  in  Scot- 
land at  the  time  the  suit  was  instituted 
and  the  decree  pronounced,  on  the  ground 
of  the  adultery  of  the  husband. 

The  facts  were  these.  The  respondent, 
Henry  Brougham  Farnie,  by  birth  a 
Scotchman,  and  a  domiciled  Scotchman  at 
the  time  of  his  first  marriage,  married  a 
Miss  Davies,  an  Englishwoman,  in  Eng- 
land, on  the  13th  of  August,  1861.  After 
his  marriage  he  returned  with  his  wife  to 
Scotland  and  remained  domiciled  there 
until  after  1863,  when  the  wife  obtained 
a  decree  from  the  Scotch  Court  for  dis- 
solution of  the  marriage  by  reason  of  his 
adultery.  He  then  returned  to  England, 
and  on  the  31st  of  May,  1865,  his  former 
wife  being  still  alive,  he  married  the  pe- 
titioner at  All  Souls'  Church,  Marylebone. 
In  these  circumstances  the  petitioner 
prayed  that  her  marriage  with  him  might 
be  declared  null  and  void. 

Benjamin  (with  him  Ffooks,  Jnderwich^ 
Bayford  and  Ffooks),  for  the  petitioner,— 
The  Scotch  Court  could  not  annul  an 
Vol.  49.— p.,  D.  &  A. 


English  marriage — Lolley^s  Case  (1). 
That  case  has  never  been  overruled,  and 
has  been  followed  in  Tivey  v.  Lindsay  (2)  ; 
in  Af*  Garthy  v.  De  Caix  (3)  ;  in  Ber- 
thwistle  V.  Berthwistls  (4)  ;  Dolphin  v. 
Robins  (5) ;  Shaw  v.  Oould  (6)  ;  Shaw 
V.  Her  Majesty*  s  Attorney -General  (7) ; 
Pitt  V.  Pitt  (8).  In  Warrender  v.  War- 
render  (9)  the  head  note  is  wrong,  but 
this  case  does  not  apply,  as  there  the 
marriage  was  Scotch. 

Deane  (with  him  Winch  and  Wood)^ 
for  the  respondent,  were  not  called  upon. 

ThePbesidemt  (Sib  James  Hannen).— 
In  this  case  the  respondent,  a  Scotchman 
by  birth  and  a  domiciled  Scotchman  at 
the  time  of  his  marriage,  married  an 
Englishwoman,  a  Miss  Davies,  on  the 
13th  of  August,  1861,  at  Cardigan. 
Immediately  after  his  marriage  he  re- 
turned with  his  wife  to  Scotland,  and 
remained  domiciled  there  until  after  the 
year  1863,  when  his  wife  obtained  in  a 
Scotch  Court  a  deci'ee  for  divorce  upon 
the  ground  of  his  adultery.  After  the 
dissolution  of  the  marriage  he  contracted 
a  second  marriage  with  the  petitioner  in 
England  in  the  year  1865,  and  the  peti- 
tioner now  seeks  to  have  it  declared  that 
this  marriage  was  null  because  the  re- 
spondent had  a  wife  living  at  the  time, 
in  other  wo^ds,  that  the  Scotch  divorce 
was  inoperative- — at  least  as  to  England 
— and  thorefoi*e  the  first  wife  must  be 
held  by  an  English  Court  to  be  the  re- 
spondent's true  wife. 

The  argument  which  has  been  addressed 
to  mo  amounts  to  this,  that  because  the 
marriage  was  celebrated  in  England  it 
was  indissoluble  in  Scotland,  or  indis- 
soluble except  for  some  caubu  for  which 
it  could  have  been  dissolved  in  England. 
But  it  is  to  bo  remembei*ed  that  for  the 

(1)  Buss.  &  R.  Cr.  Cas.  273. 

(2)  1  Dowl.  117,  124. 

(3)  2  Rii«s.  &  M.  617. 

(4)  2  CI.  &  F.  671  &  7  CI.  &  F.  895 ;  89  Jaw 
J.  Hep.  P.  &  M.  81. 

(6)  29  Law  J.  Rep.  P.  &  M.  11 ;  Law  Rop.  7 
H.L.  Cas.  390. 

(6)  37  Law  J.  Rop.  Cbanc.  433 ;  Law  Rep.  8 
H.L.  Cas.  66-70. 

(7)  39  Law  J.  Rep.  P.  &  M.  81 ;  Law  Rep.  2 
P.  &  D.  166. 

(8)  4  liacqii.  H.  L.  Caa.  627. 
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purposes  now  under  consideration  a 
Scotchman  is  in  precisely  the  same  posi- 
tion as  any  foreigner,  and  although  when 
ho  comes  into  this  country  without 
changing  his  domicile,  as  on  the  one 
hand  he  is  entitled  to  the  protection  of 
the  English  law,  so  on  the  other  he  is 
bound  to  pay  obedience  to  it — amongst 
other  things  he  can  only  contract  a 
marriage  here  in  accordance  with  the  re- 
quirements of  the  English  law,  yet  from 
the  moment  that  he  leaves  this  countiy 
and  goes  back  to  his  own,  he  owes  no 
further  allegiance  to  the  English  law, 
and  from  that  time  forward  his  rights 
and  duties  and  etatiLs  can  only  be  regu- 
lated by  the  law  of  the  country  of  his 
domicile  so  long  as  he  remains  there. 

In  this  case  the  respondent  married  an 
Englishwoman,  but  that  has  no  bearing 
upon  this  question,  because  it  is  clear 
tliat  the  wife  acquired  the  domicile  of  her 
husband.  This  is  not  a  mere  fiction,  it 
is  the  literal  and  absolute  fact.  A  woman 
when  she  marries  a  man  does  in  the  most 
emphatic  manner  elect  to  make  his  home 
hers,  and  accordingly  when  the  respon- 
dent returned  to  his  native  country  with 
his  wife,  they  took  with  them,  so  to 
speak,  their  status  of  married  persons  and 
entirely  withdrew  themselves  from  the 
English  jurisdiction;  they  took  with 
them  everything  connected  with  the 
marriage,  except  the  superfluous  evidence 
of  the  parish  register,  and  from  that  time 
forth,  while  the  man  remained  in  Scotland, 
the  place  of  his  domicile,  English  law  had 
nothing  whatever  to  do  with  him.  The 
Scotch  Court  therefore  was  possessed  of 
the  entiro  subject  with  which  it  had  to 
deal.  Both  the  man  and  the  woman 
were  there,  and  their  status  was,  as  I  have 
8aid,  transferred  to  that  country,  because 
the  marriage  was  entered  into  with  a 
view  to  its  obligations  being  discharged 
in  the  Scotch  home.  By  the  law  of 
Scotland  a  marriage  of  this  kind,  although 
celebrated  in  England,  can  be  dissolved 
by  the  Scotch  Courts — Warrenchr  v. 
Warrender  (9).  The  principles  of  ^hat 
decision  have  been  fully  expounded  by 
Lord  Brougham  at  pages  532-5  of  his 
judgment,  and  need  no  justification  from 

(9)  2  Gl.  &  F.  488. 


me.  Is  this  Court  then  bound  to  re- 
cognise the  dissolution  of  the  mar- 
riage by  the  Scotch  Court  where  the 
contract  was  entered  into  in  England  ? 
From  the  time  when  the  husband  and 
wife  left  this  country,  their  connexion 
with  England  ceased,  and  while  they  re- 
mained in  the  country  of  the  husband's 
domicile  they  were  subject  only  to  the 
laws  of  that  country.  *  A  sentence  of  the 
Court  of  the  domicile,  the  only  jurisdic- 
tion to  which  they  were  then  subject, 
and  the  only  jurisdiction  before  which 
the  question  of  dissolving  the  marriage 
could  alone  be  brought,  is  like  a  ja^- 
ment  in  rem.  It  was  not  merely  a  de- 
cision inter  partes  but  operated  upon 
the  staius  itself.  It  unmade  that  status 
and  rendered  the  husband,  who  up  to 
that  time  had  been  a  married  man,  an 
unmarried  man,  and  accordingly,  into 
whatever  country  he  might  arterwards 
go,  he  carried  with  him  that  status  of  an 
unmarried  man  which  had  been  consti- 
tuted by  the  only  Court  of  competent 
jurisdiction  before  which  it  had  been 
brought,  or  before  which  it  could  then 
have  been  brought. 

It  is  perfectly  true  that  in  some  cases 
we  do  not  recognise  the  status  derived 
from  the  country  of  the  domicile  where 
such  status  would  interfere  with  our 
views  of  the  interests  of  our  country  or 
our  subjects,  or  of  morality  and  the 
highest  justice.  I  refer,  for  example,  to 
the  status  of  slavery.  But  a  decree  of 
divorce  has  never  been  put  upon  any  such 
ground.  It  would  always  have  been  im- 
possible for  us  to  do  so  with  consistency, 
especially  now  since  the  constitution  of 
this  Court,  and  also  previously,  inasmuch 
as  divorces  even  then  could  have  been 
obtained  hero  although  not  by  an  appeal 
to  the  ordinary  tribunals.  When,  as  in 
this  case,  the  divorce  is  decreed  by  the 
Court  of  the  country  where  the  parties 
were  domiciled,  we  have  nothing  to  do 
with  the  grounds  upon  which  the  tribunals 
of  that  country  may  proceed  in  declaring 
what  shall  entitle  the  man  or  woman  to 
have  his  or  her  marriage  dissolved. 

It  appears  to  me,  therefore,  upon 
general  principles  that  we  are  bonna  to 
recognise  the  change  of  staius  brought 
abont  by  a  decree  of  divorce  in  another 
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oonntry  whefre  that  decree  applies  to  the 
domiciled  subjects  of  that  country.  But 
although  these  are  the  general  principles 
which  govern  the  subject,  I  might  be 
bound  by  some  particular  provision  of 
the  municipal  law  of  England  to  proceed 
not  in  accordance  with  the  generally  re- 
ceived principles  of  jurisprudence,  but 
upon  some  special  ground  applicable  to 
England  alone.  That  there  is  no  statute 
law  upon  the  subject  is  clear,  and  the 
only  case  that  has  been  referred  to  as 
having  the  effect  of  compelling  me  to 
decide  contrary  to  the  principles  which 
it  appears  to  me  govern  this  subject  is 
LoUey'a  Gcue  (1).  It  is  somewhat  re- 
marloible  that  the  exact  words  of  the 
decision  in  that  case  have  been  lost  sight 
of.  The  Judges  held  the  conviction  right, 
being  "unanimously  of  opinion  that  no 
seotenoe  or  act  of  any  foreign  country  or 
any  state  could  dissolve  an  English  mar- 
riage a  vinculo  matrimonU,  for  pounds 
on  which  it  ivas  not  liable  to  be  dissolved 
a  vinmilo  matrimonii  in  England."  This 
judgment,  like  every  other,  must  be  taken 
with  reference  to  the  facts  upon  which  it 
proceeded,  and  if  so  considered  amounts 
to  no  more  than  this — that  no  sentence 
or  act  of  any  foreign  country  or  state 
could  dissolve  an  English  marriage  such 
as  the  one  then  before  the  Judges,  that  is 
to  say,  the  marriage  of  two  English  per- 
sons domiciled  in  England,  who  had  not 
chaneed  their  domicile  at  the  time  when 
the  aid  of  the  Scotch  Court  was  invoked 
to  dissolve  it.  Putting  that  construction 
upon  it  there  is  nothing  to  challenge  re- 
mark in  the  decision,  and  yet,  although 
the  language  of  the  resolution  is  most 
carefully  guarded,  it  has  been  frequently 
assumed,  and  by  Lord  Brougham  pai*ti- 
cnlarly,  that  the  Judges  decided  that  an 
English  marriage  (whatever  may  be  the 
tnie  meaning  of  that  term)  could  not  be 
dissolved  at  all  except  in  England.  But 
the  Judges  said  nothing  of  the  kind. 
They  said  merely  that  no  foreign  Court 
can  dissolve  an  English  marriage  for 
grounds  on  which  it  was  not  liable  to  be 
dissolved  a  vinculo  matrimonii  in  England. 
The  Judges,  therefore,  who  framed  that 
sentence  did  not  consider  that  it  could 
be  laid  down  as  law  that  a  marriage 
could  not  be  dissolved  in  England  at  all. 
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It  would  have  been  an  idle  form  of  words 
to  use  if  they  had  not  considered  that  the 
law  of  England  provided  means  of  obtain- 
ing a  divorce  a  vinculo  matrimonii^  al- 
though not  by  the  ordinary  tribunals,  yet 
by  that  peculiar  and  exceptional  proceed- 
ing before  the  House  of  Lords.  And, 
further,  their  decision  leaves  open  for 
consideration  this  most  important  ques- 
tion, whether  an  English  marriage  could 
not  be  dissolved  by  the  decree  of  a  foreign 
Court,  provided  it  proceeded  only  upon 
such  grounds  as  would  have  been  recog- 
nised as  sufficient  for  dissolving  the  mar- 
riage  in  England.  Much  may  be  said  in 
favour  of  our  reco^ising  in  such  cir- 
cumstances the  decree  of  the  foreign 
Court.  For  assuming  that  we  protect 
the  interests  of  society  in  England  against 
the  dissolution  of  the  marriage  of  Eng- 
lish persons  abroad,  for  some  cause  for 
which  it  could  not  be  dissolved  here, 
there  seems  no  reason  why  by  the  comity 
of  nations  we  should  not  recognise  the 
decree  of  a  foreign  country  which  pro- 
ceeded upon  principles  in  accordance 
with  the  English  law.  Where  the  parties 
have  not  gone  abroad  for  the  purpose  of 
defrauding  the  English  law,  but  being 
abroad  have  sought  only  such  remedy  as 
they  might  have  obtained  in  England, 
why  should  not  we  recognise  the  sen- 
tence of  the  foreign  Court  ?  Many  illus- 
trations might  be  given  of  hardships  from 
acting  upon  any  other  principles.  These 
have  been  so  strongly  felt  that  in  the 
American  Courts  it  is  now  firmly  estab- 
lished that  a  wife  can  acquire  a  domicile 
apart  from  her  husband  for  the  purpose 
of  instituting  a  suit  against  him  for 
divorce.  In  such  a  case  if  the  substance 
is  looked  at  and  not  the  form,  it  does  not 
matter  whether  it  is  said  that  a  wife  can 
acquire  a  separate  domicle  for  that  pur- 
pose, or  that  residence  short  of  domicile 
under  certain  conditions  shall  entitle  tbe 
wife  to  institute  a  suit  for  divorce.  But 
it  might  equally  be  a  hardship  upon  a 
husband  that  he  should  be  obliged  in  all 
cases  to  go  to  the  place  of  his  domicile  to 
seek  a  remedy  for  the  wron^  done  to  him 
abroad.  His  residence  there  might  bo 
under  conditions  which  would  make  it 
practically  impossible  for  him  to  come 
back  to  England.     He  might  have  mar- 
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ried  a  woman  in  a  foreign  country,  where, 
though  pot  his  domicile,  he  might  have 
his  only  means  of  subsistence.  All  the 
evidence  of  her  guilt  might  be  there,  and 
to  require  him  to  come  back  to  England 
for  the  purpose  of  seeking  a  remedy 
might  be  in  effect  to  deny  it  to  him  alto- 
gether. Such  a  case  is  not  now  before 
the  Co  art.  I  am  merely  calling  attention 
to  the  fact  that  the  qualification  of  the 
Judges  in  LoUey*s  dise  (1)  points  to  this, 
that  there  may  be  some  instances  in  which 
an  English  marriage  may  be  dissolved  by 
a  foreign  Court  if  the  proceedings  be  upon 
a  ground  for  which  the  vinculum  might 
have  been  dissolved  in  England. 

Lord  Brougham,  who  was  counsel  in 
Lolley's  Case  (1),  felt  very  strongly  the 
hardship  of  the  sentence  passed  upon  his 
client,  and  most  persons  would  now  agree 
that  it  was  unduly  severe,   because  the 
man  apparently  had  acted  upon  advice 
that  had  been  g^ven  to  him,  and  inasmuch 
as  English  persons  could  go  across  the 
border   and  contract  a  valid   marriage 
which  would  have  been  invalid  if  con- 
tracted in  England,  he  might  very  well 
not  be  able  to  perceive  the  distinction 
between  that  and  going  across  the  bor- 
der  to   get  a  marriage   dissolved;   and 
yet  Lolley  was  sentenced  to  seven  years 
transportation  because  he  did  not  see  that 
distinction.     It  is  clear  that  Lord  Broug- 
ham under  the  influence  of  his  feelings 
disparaged  this  case  whenever  he  had  the 
opportunity,  and   he  also,  as  it   would 
seem,  misconceived  it,  for  he  constantly 
represented    it   as    deciding    something 
more  than  it  did.     For  instance,  in  the 
case  of  McCarthy  v.  De  Oaix  (3),  he  says, 
'*  It  is  fully  established  by  the  opinion  of 
the  twelve  judges,  who  solemnly  decided  it 
after  argument,  that  no  proceeding  in  a 
foreign  Court  could  operate  to  dissolve  or 
affect  a  marriage  celebrated  in  England." 
Instead  of  using  the  words  the  Judges 
had  used — **  an   English  marriage,"   he 
uses  the  expression   ''  a  marriage  cele- 
brated in  England,"  and  he  also  leaves 
out  the  qualification  and  represents  them 
to  have  decided  that  no  proceeding  what- 
soever in  a  foreign  Court  could  operate 
to  dissolve  a  marriage  contracted  in  Eng- 
land.    He  further  says  that  Lord  Eldon 
was  under  a  misapprehension  as  to  Lolley* a 


Case  (I).  "  I  Bud,"  he  says  (p.  619), 
**  from  the  note  of  what  fell  from  Lord 
Eldon  on  the  present  appeal,  that  his 
Lordship  laboured  under  considerable  mis- 
apprehension as  to  the  facts  in  LoUey's 
Case  (1).  He  is  represented  as  saying, 
'  he  will  not  admit  that  it  is  the  settled 
law,  and  that  therefore  he  will  not  decide 
whether  the  marriage  was  or  not  prema- 
turely determined  by  the  Danish  divorce.' 
His  words  are  that  '  without  other  assist- 
ance I  cannot  take  upon  myself  to  do  so.' " 

It  is  probable  that  Lord  Eldon  at  that 
time,  namely,  in  1831,  was  aware  of  what 
the  real  decision  was  in  Lolley* s  Case  (1), 
and  that  he  had  freed  himself  from  the 
error  he  had  been  led  into  by  Lord 
Brougham,  for  his  Lordship  states  (at  p. 
620)  that  he  had  furnished  Lord  Eldon 
with  a  note  of  Lolley* 8  Case  (1)  when  the 
case  of  Tovey  v.  Lindsey  (10)  was  being 
argued  before  the  House  of  Lords.  What 
that  note  was  we  see  in  1  Bowling's 
Reports,  p.  127.  It  was  in  these  words 
— that  the  Judges  ''  were  unanimoosly  of 
opinion  upon  the  point  reserved  that  a 
marriage  solemnised  in  England  was  in- 
dissoluble by  anything  except  an  act  of 
the  Legislature."  I  have  shewn  that 
this  is  incorrect. 

With  regard  to  the  case  of  McCarthy 
V.  Be  Caix  (3)  I  am  bound  to  say  I  do 
not  thoroughly  understand  the  principle 
upon  which  it  proceeded.  In  that  case, 
however,  Lord  Brougham  took  the  op- 
portunity of  shewing  that  LoUey^s  Case 
(1),  from  his  point  of  view,  was  a  reducUo 
ad  ahs^urdum.  But  it  appears  from  Lord 
St.  Leonards'  observations  in  the  case  of 
QeiU  V.  QeiU  (11)  that  he  was  counsel  in 
the  case  of  McCarthy  v.  Be  Caix  (3),  for 
the  unsuccessful  representative  of  the 
husband  ;  and  he  says  (p.  262),  '*  My  re- 
collection enables  me  to  say  that  the 
question  of  the  effect  of  the  divorce  was 
not  argued  in  that  case,  but  the  Lord 
Chancellor  took  up  the  point,  and  upon 
the  strength  of  LoUey^e  Case  (1),  he  held 
that  an  English  marriage  could  not  be  dis- 
solved by  a  Danish  Court,  and  that  our  law 
could  not  recognise  such  a  dissolution." 
I  have  not  the  pleadings  in  that  case 
before  me,  but  it  is  evident  that  the  bill 

(10)  iDowl.  117, 131. 

(11)  1  Maoq.  H.L.  269, 
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bad  been  so  framed  tbat  it  did  not  raise 
tbis  point  wbicb  Lord  Brongbam  took, 
for  if  it  bad  necessarily  raised  tbe  ques- 
tion, it  is  inconceivable  tbat  Lord  St. 
Leonards  would  not  bave  taken  it.  But 
be  tbat  as  it  may,  it  amounts  simply  to 
tbis,  that  Lord  Brongbam,  upon  a  mis- 
conception of  wbat  tbe  Judges  bad 
decided  in  Lolley'8  Octse  (1),  insisted  tbat 
it  was  still  law,  and  tbat  it  led  to  tbose 
conclusions  wbicb  it  was  perfectly  plain 
from  wbat  he  said  in  Warrender  v.  War^ 
render  (9)  be  thought  absurd.  Wbat  he 
really  thought  of  Lolley*8  Case  (1)  as  he 
understood  it,  and  as  it  has  been  inter- 
preted before  me  to-day,  is  clear  from  his 
observations  in  Warrender  v.  Warrender 
(9).  Lord  Lyndhurst,  while  be  con- 
demned wbat  he  termed  the  dangerous 
and  precipitate  course  of  Lord  Brougham 
in  speaking  of  the  decision  in  Lolley^s  Case 
(1),  agreed  with  Lord  Brougham  that  the 
Scotch  Court  bad  jurisdiction  to  dissolve 
a  marrii^  which  bad  been  celebrated  in 
England  between  a  domiciled  Scotchman 
and  an  Englishwoman. 

Li  the  case  of  Oetls  v.  OeiU  (11)  Lord 
St.  Leonards  takes  tbe  point  which  I 
bave  already  indicated  to  be  the  turning 
point  in  tbis  case,  for  when  dealing  with 
tbe  case  of  a  domiciled  Scotchman  marry- 
ing an  Englishwoman  in  England  (which 
is  tbe  case  here),  be  says,  "  Tbe  mar- 
riage is  both  an  English  and  a  Scotch 
marriage,"  to  wbicb  the  reporter  has  added 
the  scarcely  necessary  note  ("  English  in 
point  of  celebration  and  Scotch  in  point 
of  substance  ").  It  appears  from  another 
report  of  tbis  case  (20  Law  Times  145), 
that  tbe  proceeding  in  tbe  Scotcb  Court 
was  for  a  cause  for  wbicb  tbe  marriage 
could  not  have  been  dissolved  in  Eng- 
land, for  it  was  by  a  wife  for  adultery 
alone — adultery  only  was  alleged  in  tbe 
pleadings,  though  in  some  proceedings 
in  England  she  had  accused  him  of  cruelty 
also. 

In  Oonway  v.  Beasley  (12)  this  subject 
was  brought  before  Dr.  Lushington,  than 
whom  no  one  was  more  competent  to 
form  and  express  an  opinion  upon  it. 
Tbe  decision  there  was  that  where  a 
domiciled  Englishman  marries  an  Eng- 
lishwoman in  England,   if  a  decree  of 

(12)  8  Hag.  680, 
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divorce  be  pronounced  by  a  Scotcb  Oonrt 
while  the  domicile  of  the  parties  remains 
English,  it  will  not  be  recognised  in  an 
English  Court  as  a  dissolution  of  tbe 
marriage.  This  was  in  accordance  with 
Lolley'8  Oase  (1)  as  I  understand  it.  But 
Dr.  Lushington  expressly  refused  to  treat 
Lolley*8  Oase  ( 1 )  as  an  authority  for  tbe  pro- 
position which  has  been  contended  for  on 
behalf  of  tbe  petitioner.  He  says  (p.  643), 
'*  Cases  have  been  cited  in  which  it  is 
alleged  that  a  final  decision  has  been 
pronounced  by  a  very  high  authority 
upon  tbe  operation  of  a  Scotcb  divorce 
on  an  English  marriage — tbat  it  has  been 
determined  that  a  marriage  celebrated  in 
England  cannot  be  dissolved  by  the  sen- 
tence of  a  Scotch  tribunal, — ^that  tbe 
contract  remains  for  ever  indissoluble. 
The  authorities  principally  relied  on  for 
establishing  that  position  are  the  decision 
of  the  twelve  Judges  in  Lolley*8  Ogm  (1), 
and  tbe  decision  of  the  present  Lord 
Chancellor  on  a  very  recent  occasion. 
If  these  authorities  sustained  to  its 
full  extent  the  doctrine  contended  for, 
tbe  Court  would  feel  implicitly  bound 
to  adopt  it ;  but  I  must  consider  whether 
in  Lollefy's  Case  (1)  it  was  tbe  intention 
of  these  very  learned  persons  to  decide  a 
principle  of  universal  operation  abso- 
lutely and  without  reference  to  circum- 
stances, or  whether  they  must  not  almost 
of  necessity  be  presumed  to  bave  confined 
themselves  to  the  particular  circum- 
stances tbat  were  then  under  their  con- 
sideration." He  concludes  (p.  653) — 
"  My j  udgment,  however,  must  not  be  con- 
strued to  go  one  step  beyond  the  present 
case,  nor  in  any  manner  to  touch  tbe  case 
of  a  divorce  a  vinculo  pronounced  in 
Scotland  between  parties  who,  though 
married  when  domiciled  in  England,  were 
at  the  time  of  such  divorce  bona  fide 
domiciled  in  Scotland,  still  less  between 
parties  who  were  only  on  a  casual  visit 
in  England  at  the  time  of  their  marriage, 
but  were  both  then  and  at  tbe  time  of 
tbe  divorce  bona  fide  domiciled  in  Scot- 
land." 

In  Magliee  v.  McAllister  (13),  tbe  ques- 
tion in  tbis  case  came  before  tbe  Irish 
Lord  Chancellor  Blackbume.     Tbe  only 
difierenco  in  tbe  facts  was  tbat  tbe  wife 
(13)  8  Ir.  Chanc.  App.  jB04« 
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was  an  Irishwoman  married  to  a  domiciled 
Scotchman  in  England,  but  in  my  judg- 
ment the  original  domicile  of  the  wife  is 
irrelevant  npon  the  gronnd  I  have  already 
mentioned,  that  when  a  woman  marries  a 
man  she,  not  by  fiction  but  in  fact,  acquires 
the  domicile  of  her  husband.     Maghee  v. 
M^Allist^  (13)  is  therefore  a  direct  de- 
cision on  the  question  now  before  the  Court. 
The  Lord  Chancellor,  after  considering  all 
these  cases,  Lolleifs  Case  (1)  amongst  the 
rest,  says  (p.  607)—"  The  case  of  Munro 
y.  Munro  (14)  establishes  that  a  marriage 
between  a  Scotchman  and  an   English- 
woman, though  celebrated  out  of  Scotland, 
is  a  Scotch  marriage,  so  as  to  have  the 
effect  of  legitimising  children  bom  before 
the  marriage  according  to  the  rule  of  the 
Scotch     law.      The    opinions     of   Lord 
Brougham  and  Lord  Lyndhurst  in  War- 
render  V.    Warrender   (9),   of    Lord    St. 
Leonards  in  QeiU  v.  GeiU  (11),  of  Dr. 
Lushing^n  and  Mr.  Justice  Storey,  appear 
to  be,  that  a  marriage  such  as  this  is  a 
Scotch  marriage,"  and  in  giving  his  final 
judgment  he  says  (p.  609)—"  The  first 
marriage  was  celebrated  in  England  be- 
tween an  Irishwoman  and  a  Scotchman. 
He  had  not  changed*  his  domicile  at  the 
time  of  his  marriage.     He   returned  to 
Scotland  with  his  wife,  and  she  became 
a  domiciled  Scotchwoman  and  amenable  to 
the  jurisdiction  of  the  Scotch  Court.  The 
case  of  Warrender  v.    Warrender   (9)   is 
expressly  in  point,   and  acting  on  that 
case  and  on  Mwiro  v.  Munro  (14),  I  am 
bound  to  hold  the  marriage  to  have  been 
a  Scotch  marriage  notwithstanding  Lol- 
ley* 8  Oase  (1).     It  was  held  in  that  case 
that  a  marriage  celebrated  in  England, 
the  parties  being  both  English,  could  not 
be  dissolved  by  the  Scotch  Courts.     The 
parties  in  that  case  were  not  domiciled  in 
Scotland,  and  had  gone  there  merely  for 
the  purpose  of  getting  rid  of  the  marriage. 
For  the  reasons  I  have  given,  and  on  the 
authorities  I  have  referred  to,  I  am  of 
opinion  that  the  resolution   in    Lolley^s 
Oase   (1)  is  only   applicable  where  the 
facts    are    similar,    namely,   where    the 
parties  both  at  the  tune  of  the  marriage 
and  of  the  divorce  are  domiciled  English, 
and  that  it  does  not  apply  to  a  case  where 
the  parties  are  domiciled  Scotch,  or  where 
.      (14)  7  a  &Jb\  842, 


the  husband  is  a  domicfled  Scotphmap, 
and  during  the  continuance  of  that 
domicile  his  marriage  is  dissolved  by  the 
competent  Court  of  Jurisdiction  in  Soot- 
land."  My  judgment  is  that  that  is  a 
good  divorce  everywhere,  since  it  actually 
changes  the  stains  of  the  man,  and  enables 
him,  wherever  he  may  afterwards  go,  to 
enter  into  any  other  country  in  the  con- 
dition of  an  unmarried  man,  and  so  free 
to  contract  another  marriage.  For  these 
reasons  my  judgment  must  be  in  favour 
of  the  respondent. 


Solicitors — S.  A.  Tucker,  for  petitioner;  J.  S. 
Ward,  for  respondent. 


Divorce. 
1880. 

A       1  30  ^  BRIGQS  V.  BRIGGS. 

May  11. 

English  Marriage — American  Divorce  on 
the  Ground  of  the  Wife^s  Desertion — Hus- 
band's Domicile  English  at  date  of  Suit — 
Lolley*s  Oase, 

Petitioner  and  respondent,  who  were  both 
domiciled  English  subjects,  were  married  in 
England  in  1862.  In  1868  the  respondent 
{t?ie  husband)  went  to  America,  leaving  the 
petitioner  in  England,  and  took  up  his  re- 
sidence  in  the  staie  of  Kansas.  In  June, 
1873,  he  procured  a  divorce  from  his  wife 
on  the  ground  of  her  desertion,  and  in  Sep^ 
tember  in  the  same  year  he  went  through  a 
ceremony  of  marriage  in  Kansas  with  E,  H., 
with  whom  he  afterwards  cohahited.  He 
had  not  ai  tJie  time  of  the  institution  of  his 
suit  for  divorce  acquired  a  domicile  in  the 
state  of  Kansas: — 

Held,  thai  the  case  fell  within  the  prin- 
ciple  of  LoUey's  Case,  and  that  the  decree 
of  the  Oourt  of  Kansas  was  not  binding  on 
the  tribunals  of  this  country. 

On  the  petition  of  the  wife,  a  decree  nisi 
for  dissolution  of  her  marriage  with  the 
respondent  was  pronounced,  on  the  ground 
of  his  adultery  coupled  with  bigamy. 

This  was  a  petition  by  a  wife  for  dis* 
solution  of  marriage  by  reason  of  the 
husband's  adultery,  coupled  with  bigamy 
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and  desertion-.  The  respondent  did  not 
appear.  The  case  was  heard  before  the 
President,  withont  a  jary,  on  the  30th  of 
April,  and  the  material  facts  as  proved 
are  stated  in  the  judgment. 

Searle^  for  the  petitioner. 

Our.  adv,  vtdt, 

Thb  President  (Sib  James  Hannbn) 
(on  May  11)  delivered  the  following 
judgment: — ^The  petitioner,  Sarah  Pris- 
cilla  Briggs,  seeks  the  dissolution  of  her 
marriage  with  the  respondent  on  the 
gpround  of  his  desertion,  bigamy  and 
adultery.  The  marriage  was  performed 
at  Birmingham  in  1862.  Both  the  par- 
ties were  domiciled  English  subjects.  In 
1868  the  respondent,  being  in  difficulties, 
left  the  country  to  avoid  his  creditors, 
and  went  to  the  United  States.  After 
attempting  to  establish  himself  in  busi- 
ness  at  Cleveland,  Ohio,  he,  as  he  himself 
says,  at  the  sight  of  one  of  his  creditors, 
fled  2,000  miles  further  west,  and  took  up 
his  residence  in  the  State  of  Kansas,  and 
there,  on  the  9th  of  June,  1873,  procured 
a  divorce  from  his  wife  on  the  ground  of 
her  desertion.  On  the  25th  of  September 
in  the  same  year  he  went  through  a  cere- 
mony of  marriage  with  Emma  Helsby, 
with  whom  he  has  ever  since  cohabited. 
It  is  not  essential  for  the  petitioner's  pur- 
poses to  establish  the  charge  of  desertion, 
as  either  the  Kansas  divorce  is  valid,  in 
which  case  her  marriage  is  already  dis- 
solved, or  it  is  invalid,  and  she  is  entitled 
to  succeed  in  this  suit  on  the  ground  of 
her  husband's  bigamy  and  adultery.  In 
this  state  of  things  a  decree  of  this  Court, 
whatever  way  it  may  be,  will  satisfy  the 
object  she  has  in  view,  by  defining  her 
position  with  regard  to  her  husband  and 
enabling  her,  if  so  disposed,  to  contract  a 
fresh  marriage.  It  is  only  of  importance 
on  public  grounds  that  the  judgment  of 
the  Court  should  be  based  on  principles 
which  may  be  safely  applied  to  future 
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The  first  Question  which  has  to  be  con- 
sidered is,  whether  or  not  the  respondent 
at  the  time  of  the  institution  of  his  suit 
for  divorce  had  acquired  a  domicile  in  the 
State  of  Kansas.    This  is  undoubtedly  a 


question  of  difficulty,  on  which  opinions 
may  differ.  In  the  first  place,  it  is  clear 
that  the  respondent  did  not  voluntarily 
seek  a  new  home.  He  left  this  country 
through  fear  of  his  creditors.  The  letters 
to  his  wife  which  have  been  produced 
shewed  that  he  had  not,  down  to  the 
summer  before  he  commenced  proceedings 
for  divorce,  abandoned  the  idea  of  re- 
turning here  if,  as  he  hoped,  he  could  pay 
his  debts.  Writing  in  June,  1872,  he 
says,  "  How  dare  I  return  to  England 
unless  I  could  pay  my  creditors  ?  "  and 
he  adds  that  if  he  had  a  sum  of  money  he 
had  left  with  his  wife,  and  which  he  re- 
quests her  to  bring  to  him,  he  **  could 
soon  be  a  rich  man,  and  could  return  to 
England  and  live  out  his  and  her  declin- 
ing years  in  peace  and  plenty."  In  a  later 
letter  he  says  his  real  design  was  to  have 
returned,  feeling  certain  ho  could  make 
money  in  America.  *'  If  I  had  not  had  a 
long  head  and  strong  mind  my  heart 
would  have  broken,  as  I  should  have  gone 
mad  at  the  prospect,  as  I  now  see  it,  of 
being  probably  compelled  to  end  my  days 
here."  In  another  letter  he  says,  "  I  am 
building  up  all  my  hopes  on  being  able  to 
return  to  England  in  four  or  five  years, 
and  cannot  do  so  except  by  practising 
the  most  strict  economy."  Other  state- 
ments to  the  same  effect  occur  in  his  letter. 
These  passages  seem  strongly  to  indicate 
an  aniirms  reveriendi.  The  onus  of  prov- 
ing an  intention  to  abandon  the  domi- 
cile of  origin  lies  on  those  who  assert 
it.  In  the  present  case,  though  the  re- 
spondent has  not  entered  an  appearance 
to  the  petition,  he  has  given  evidence 
under  a  copimission  issued  at  the  instance 
of  his  wife,  and  he  does  not  allege  that 
he  had  acquired  a  Kansas  domicile.  He 
merely  swears  that  he  had  been  resident 
in  Kansas  twelve  months  before  March, 
1873,  when  ho  filed  his  petition  for 
divorce;  and  it  appears  from  the  pro- 
ceedings and  from  the  evidence  of  an 
expert  that  this  is  all  that  is  required  by 
the  law  of  Kansas  to  give  the  Courts  of 
that  State  jurisdiction.  It  is,  of  course, 
possible  that  after  writing  the  letters  I 
have  quoted,  and  before  March,  1873,  he 
had  formed  the  fixed  intention  of  remain- 
ing in  Kansas,  but  as  I  have  said,  it  lies 
upon  him  to  prove  thisi  and  he  has  not 
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attempted  to  do  so.  In  those  circa m- 
stances  it  appears  to  me  that  it  is  not 
established  that  at  the  time  of  com- 
mencing proceedings  for  divorce  he  had 
freed  himself  from  the  restrictions  of  the 
English  law  by  abandoning  his  English 
domicile  and  acquiring  a  domicile  in  Kan- 
sas. If  this  be  a  correct  view  of  the  facts, 
the  law  applicable  to  the  subject  is  abund- 
antly clear.  This  was  an  English  mar- 
riage within  the  meaning  of  Lollet/s 
Case  (1),  and  it  is  governed  by  a  resolu- 
tion of  the  Judges  that  "  no  sentence  or 
act  of  any  foreign  country  or  state  can 
dissolve  an  English  marriage  a  vinculo 
matrimonii  for  ground  on  which  it  was 
not  liable  to  be  dissolved  a  vinculo  matrix 
monii  in  England."  Here  the  marriage 
was  dissolved  on  the  sole  ground  of  the 
desertion  of  the  wife,  for  which  it  could 
not  have  been  dissolved  in  England.  It 
follows  that  in  the  Courts  of  this  country, 
whatever  may  be  the  case  in  Kansas,  it 
must  be  regarded  as  a  subsisting  mar- 
liage,  and  the  connection  which  has  since 
been  formed  by  the  respondent  by  mar- 
riage with  another  woman  must  be  treated 
here  as  bigamous  and  adulterous. 

This  view  of  the  facts  renders  it  un- 
necessary for  me  to  detetermine  whether  I 
ought  to  act  upon  the  doubt  expressed 
by  Lord  Westbury  (Chancellor)  in  Pitt 
V.  Pitt  (2),  "  whether  the  domicile  of  the 
husband  is  to  be  regarded  in  law  as  the 
domicile  of  the  wife,  either  by  construc- 
tion or  abstraction,  so  as  to  compel  the 
wife  to  become  subject  to  the  jurisdic- 
tion of  the  tribunals  of  any  country  in 
which  the  husband  may  choose  to  ac- 
qnire  a  domicile  " — a  doubt,  however, 
which  Lord  Kingsdown  stated  he  did  not 
share.  I  am  also  relieved  from  the 
necessity  of  considering  the  effect  of  the 
wife,  as  she  alleges,  not  having  received 
notice  of  the  proceedings  in  the  Kansas 
Court,  the  loose  practice  of  that  Court 
having  been  satisfied  by  the  oath  of  the 
husband  that  he  had  posted  to  his  wife  in 
England  a  notice  of  his  petition  and  by 
publication  of  the  notice  in  a  Kansas 
newspaper  during  three  weeks.  This 
practice  of  the  Kansas  Court  certainly 
illustrates  in  a  remarkable  manner  the 

(1)  Buss.  &  M.  C.  Gas.  237. 

(2)  4  Macq.  640. 


injustice  which  Lord  Westbury  points 
out  may  be  done  to  a  wife  by  allowing  a 
husband  to  choose  his  own  forum.  Lord 
Kingsdown's  opinion,  on  the  other  hand, 
seems  in  accordance  with  the  con- 
elusions  of  foreign,  and  especially  Ame- 
rican jurists  on  this  subject.  For  the 
reasons  I  have  stated  I  pronounce  a 
decree  nisi,  on  the  ground  of  bigamy 
coupled  with  adultery,  and  condemn  the 
respondent  in  costs. 


Solicitors — Letts  Brothers,  for  petitioner. 


[IN  THE  COURT  OF  APPEAL.] 
1880.        1  * 

Feb.  18,  25.  }  ™^  ^^^^-^ 

OownUj  Court — Gharter'Pdrty — Action 
in  rem — Jurisdiction — The  County  Court 
Admiralty  Jurisdiction  Act,  1868  (31  4^ 
32  Vict.  c.  71),  8.  2'-The  County  Courts 
Admiralty  Jurisdiction  Amendment  Act^ 
1869  (32  ^  33  Vict  c.  51),  ss.  1  afid  2. 

The  County  Courts  have  jurisdiction  un- 
der the  County  Courts  Admiralty  Jurisdic' 
tioti  Amendment  Act,  1869,  in  actions  in 
r/imfor  breach  of  a  charter  party,  provided 
the  damages  claimed  do  not  exceed  300/., 
although  the  Admiralty  Court  has  no 
original  jurisdiction  in  such  matters. 

Oaudet  v.  Brown ;  The  Cargo  ex  Argos 
(42  Law  J.  Rep.  Adm.  1 ;  Law  Bep.  5 
P.O.  \^^)  followed. 

Simpson  v.  Blues  (41  Law  J.  Bep. 
C.P.  121 ;  Law  Rep.  7  C.P.  290)  ;  and 
Qunnested  v.  Price  (44  Law  J.  Rep. 
Exch.  44 ;  Law  Rep.  10  Exch.  65)  over* 
I'uled. 

In  this  case  Brown  &  Son  brought  an 
action  in  the  Norfolk  County  Court 
against  the  owners  of  the  ship  Alina  for 
breach  of  a  charter  party,  under  which 
the  ship  was  to  have  proceeded  to  Cron«> 
stadt,  and  there  to  have  loaded  a  cargo 
of  timber  for  a  port  in  England. 

Upon  an  application  by  the  defendanta 

*  Coram  Jesselj  M.R. ;  James,  L. J. ;  and  Oottoa 
L.J. 
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to  Dernnan,  J.,  in  chambers,  a  writ  was 
iasned  prohibitiDg  the  County  Court 
Judge  irom  further  proceeding  in  the 
action^  on  the  ground  that  the  County 
Conrt  had  no  jurisdiction  in  actions  in 
rem  for  breach  of  a  charter-party. 

This  decision  was  affirmed  by  the 
Divisional  Court,  consisting  of  Kelly, 
C.B.,  and  Stephen,  J. 

The  plainti^s  again  appealed. 

Ooken  and  Aspmall,  for  the  appellants, 
relied  on  Oaudety.  Brown  (1),  in  which  the 
Privy  Council,  dissenting  from  the  de- 
cision of  the  Common  Pleas  in  Simpson 
V.  Blues  (2),  held  that  the  County  Court 
had  jurisdiction  in  respect  of  a  claim  for 
breach  of  a  charter-party. 

HerseheU  and  Wood  HiU,  for  the  re- 
spondents,  relied  on  Simpson  y.  Blues  (2), 
and  Ounneskd  v.  Price  (3) ;  in  which  latter 
case  the  Court  of  Exchequer  declined  to 
follow  the  decision  of  the  Privy  Council 
in  Oaudei  v.  Brown  (1) ;  but  followed 
Bimvson  v.  Blues  (2). 

Tne  following  authorities  were  also 
cited— 24  Vict.  c.  10.  ss.  5, 6  ;  The  Volwn^ 
teer  (4) ;  AbhoU  on  Shipping,  p.  16 ; 
Kenfs  Oomm^entartes,  vol.  iii.  p.  218 ; 
Parson's  Law  of  Shipping,  p.  174;  The 
St.  Oloud  (5). 

The  Master  of  the  Bolls. — The 
question  which  we  have  to  decide  cannot 
be  treated  as  an  easy  one,  inasmuch  as  it 
has  given  rise  to  such  a  conflict  of  deci- 
sions ;  but,  applying  the  well-esfcablished 
ruleof  constructioD,  I  must  say,  speaking 
for  myself  alone,  it  does  not  appear  to 
me  to  be  so  very  difficult  a  question. 
The  rule  of  construction,  as  laid  down 
in  all  the  cases,  and  notably  in  the 
House  of  Lords,  is  this,  that  where  you 
have  plain  terms  used  in  the  enacting 
part  of  an  Act  of  Parliament  nothing  less 
than  manifest  absurdity  will  enable  a 
Court  to  say  that  the  ordinary  and  natural 

(1)  42  Law  J.  Bep.  Adm.  1 ;  Law  Rep.  6  P.O. 
134. 

(2)  41  Jaw  J.  Bap.  C.P.  121 ;  Law  Rep.  7  C.P. 
290. 

(3)  44  Law  J.  Rep.  Exch.  44;  Law  Rep. 
10  Etch.  65. 

(4^  1  Sumner  551. 
(5)  firo.  &  Lush.  4. 
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meaning  of  the  terms  is  not  the  true 
meaning.  Whore  there  are  two  or  more 
readings  possible,  that  is,  where  there  is 
ambiguity,  there,  of  course,  you  let  in 
arguments  of  more  or  less  strength — 
arguments  of  inconvenience — arguments 
of  the  more  useful  or  more  l£kely  in- 
terpretation. Therefore  it  appears  to  me 
that  we  must  first  determine  whether  the 
words  are  in  themselves  unambiguous; 
and  then  if  we  arrive  at  that  conclusion, 
whether  there  is  any  such  manifest  ab- 
surdity as  will  enable  a  Court  of  con- 
struction to  say  that  the  natural  mean- 
ing of  the  words  could  not  possibly  be 
the  meaniug  intended  by  the  Leg^lature 
to  be  put  upon  them. 

Now,  first  of  all,  as  to  the  words 
themselves.  The  Act  is  to  amend  the 
County  Courts  Admiralty  Jurisdiction 
Act,  18G8,  and  to  give  jurisdiction  in 
certain  maritime  causes.  If  you  judg^ 
by  the  title  it  certainly  extends  to  giving 
jurisdiction  in  certain  maritime  causes. 
Then  the  second  section  is,  "  Any  County 
Court  appointed  or  to  be  appointed  to 
have  Admiralty  jurisdiction  shall  have 
jurisdiction,  and  all  powers  and  authori- 
ties relating  thereto,  to  try  and  determine 
the  following  causes.  As  to  any  claim 
arising  out  of  any  agreement  made  in  re- 
lation to  the  use  or  hire  of  any  ship  or 
in  relation  to  the  carriage  of  goods  in 
any  ship,  and  also  as  to  any  claim  in 
tort  in  respect  of  goods  carried  in  any 
ship,  provided  the  amount  claimed  does 
not  exceed  3002."  I  am  at  a  loss  to 
see  any  ambiguity  in  those  words. 
"Any  agreement  in  relation  to  the  use 
or  hire  of  a  ship  "  must  include  a  charter, 
party.  It  would  be  difficult  to  define  a 
charter-party  otherwise  than  as  coming 
within  those  terms.  In  fact,  it  is  very 
often  so  defined.  I  see  no  doubt  or  diffi- 
culiy,  so  far  as  I  am  concerned,  in  read, 
iug  the  words  in  their  proper  sense,  and 
they  do  appear  to  me  to  be  quite  clear. 
I  am  very  glad  on  this  point,  at  all  events, 
to  see  that,  with  one  exception,  the  judg- 
ments of  all  the  Judges  who  have  given 
an  opinion  or  decision  upon  this  section 
are  unanimous,  although  the  exception  is 
one  of  great  weight  and  importance.  In 
the  case  of  Simpson  v.  Blues  (2),  where 
there  were  four  Judges^  namely,  Justioea 
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Willes,  Byles,  Brett  and  Grove,  no  one 
alleged,  although  something  of  that  kind 
had  fallen  from  Willes,  J.,  on  a  previous 
occasion,  that  the  words  were  anything 
but  clear  in  themselves,  and  the  ground 
of  the  decision  was  totally  different.  In 
the  case  of  The  Cargo  ex  Argos  (1)  again 
we  have  four  Judges  present,  being  the 
four  ordinary  Judges  of  the  Privy 
Council,  and  all  four  agreed  that  the 
words  were  clear.  Then  when  the  point 
came  again  before  the  Court  of  Exchequer 
there  were  only  two  Judges  present, 
Baron  Cleasby  and  Baron  Bramwell  (6). 
iBaron  Cleasby  does  not  state  the  words 
tob  e  otherwise  than  clear  in  themselves, 
bu  I  admit  that  Bramwell,  B.,  does  ;  and 
he  states  that  he  considers  them  am- 
biguous. Now,  therefore,  we  have 
only  one  Judge  who  considers  them  am- 
biguous. Whether  or  not  they  are  am- 
biguous is  a  question,  of  course,  not  to 
be  lightly  passed  over  with  the  judgment ' 
of  Bramwell,  B.,  the  other  way ;  and 
therefore  I  wish  to  say  a  word  or  two  on 
the  grounds  which  induced  him  to  think 
them  ambiguous.  He  says  this  :  "  The 
words  are  'claim  arising  out  of  any 
agreement  in  reference  to  the  use  or  hire 
of  any  ship,'  not '  a  claim  arising  out  of 
^"7  agreement  for  the  use  or  hire  of  any 
ship.'  I  cannot  think  that  the  enactment 
is  in  plain  and  intelligible  langruage,  free 
from  ambiguity.  If  I  find  the  words 
without  anything  to  control  them  or  guide 
me  in  their  interpretation,  I  should  say 
they  included  the  cases  before  us  and 
much  more.  But  as  it  is,  I  declare  I  do 
not  know  what  they  mean  or  were  in- 
tended to  mean.  A  charter-party  is  not 
an  agreement  for  the  use  or  hire  of  a 
Hhip,  but  it  is  said  to  be  included  in 
claims  'arising  out  of  any  agreement 
made  with  reference  to  the  use  or  hire  of 
a  ship.'  Would  that  include  a  ship- 
broker's  claim  for  finding  a  charter?" 
Then  he  says :  "  Take  the  next  words, 
does  that  include  a  claim  on  a  policy  of 
insurance?  Some  restriction  must  be 
put  upon  the  words."  Now,  it  appears 
to  me,  first  of  all,  that  there  is  some  slip 
about  the  charter-party,  and  next,  that 
the  ambiguity  which  the  learned  Baron  is 

(6)  Kelly,  C.B.,  and  Araphlett,  B.,  concurred 
in  the  judgment  delivered  by  Cleasby,  B. 


there  speaking  of  is  one  of  his  own 
creating.  He  does  not  doubt  for  a  mo- 
ment that  a  charter-party  would  be  in- 
cluded under  the  terms,  what  he  doubts 
is,  whether  something  else  which  is  not 
before  him  would  be  included  under  the 
terms.  Therefore,  he  says,  there  was  an 
ambiguity  as  regarded  the  case  then  to 
be  decided.  But  the  supposed  ambiguity 
relates  to  something  totally  different — a 
shipbroker's  claim  for  finding  a  charter 
or  a  claim  on  a  policy  of  insurance.  It 
will  be  time  enough,  therefore,  to  con- 
sider  whether  or  not  those  things  are  in- 
cluded in  the  words  when  the  case  arises. 
But  when  you  come  to  examine  really 
Baron  Bramwell's  opinion  he  does  not 
dispute  that  the  words  will  include  a 
charter-party.  So  that  one  may  consider 
that  substantially  all  the  Judges  are 
agreed  that  the  words  are  clear. 

Well  now,  if  the  words  are  clear,  are 
there  other  words  in  the  Act  of  Parlia- 
ment to  shew  that  they  have  a  different 
meaning?  That  is  not  suggested;  but 
what  is  suggested  is  that  by  reason  of 
the  third  section  great  inconvenience  will 
follow,  great  alteration  of  the  law  will 
be  made,  and  those  inconveniences  are 
such  as  will  induce  the  Court  to  control 
the  plain  meaning  of  the  words.  Now, 
unless  those  inconveniences  amount  to 
manifest  absurdity,  it  appears  to  me  the 
law  does  not  allow  any  such  control  to  be 
exercised  over  the  plain  words  of  an 
enactment  by  a  Court  of  construction, 
and  consequently  that  the  judgments 
given  by  the  Court  of  Common  Pleas  and, 
with  one  exception  again,  the  judgments 
given  by  the  Court  of  Exchequer,  could 
not  be  supported  in  point  of  law,  because 
all  that  was  relied  upon  was  inconvenience. 
But  I  again  admit  that  there  is  the  ex- 
ception  in  the  case  of  Bramwell,  B.  He 
does  put  it  on  what  appears  to  me  a  tme 
legal  ground — manifest  absurdity.  It 
only  remains  for  me  to  consider  whether 
there  is  any  such  manifest  absurdity. 
Now  that  I  am  not  misinterpreting  the 
statements  given  in  the  judgments  in  the 
Common  Pleas  is  plain,  I  think,  from  a  very 
few  words  of  the  judgments  themselves. 
I  nowhere  find  in  the  elaborate  judgment 
of  Mr.  Justice  Brett  anything  like  ab- 
surdity or  words  equivalent  to  it  in  any 
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shape.    What  lie  says  at  page  296  is  this : 
"  These  considerations  lead,  we  think,  to 
the  oonclnsion  that  we  ought  not  to  con- 
stme  the  words  of  these  Gonnty  Court 
Acts  as  to  create  this  large,  novel  and  in- 
convenient   jurisdiction,    when    we  find 
from  the  context  that  the  general  inten- 
tion was  only  to  distribute  me  Admiralty 
jurisdiction  by  allowing  suits  of  limited 
amount  to  be  instituted  in  inferior  Courts." 
And   when   we  look  in  detail  intp  his 
reasons  they  are  these.     First,  he  says, 
"The  Admiralty  Court  is  the  Court  of 
Appeal,  and  it  has  no  jurisdiction  to  en- 
tertain these  causes  in  the  first  instance.'' 
Now  to   my  mind   that  is  not  a   good 
reason,  either  on  the   ground  of  incon- 
venience or  otherwise.     It  has  frequently 
happened  that  the  Court  of  Appeal  has 
no  original  jurisdiction,  and  it  has  not  un- 
freqnently  happened  that  even  when  the 
Court  of  Appeal  has  an  original  jurisdic- 
tion of  its  own  it  has  no  jurisdiction  in 
respect  of  the  matters  as  to  which  the  ap- 
peal is  given,  nor  is  there  in  that  respect 
any  argument  from   inconvenience,   be- 
cause the  Court  of  Appeal  may  be  a  very 
good  Court  of  Appeal,  and  not  a  good 
Court  of  original  jarisdiction.     Then  the 
next  ground  is  this,  that  there  is  a  power 
of  tranfifer  in  different  cases  from  the 
County  Court  to  the  Admiralty  Court. 
Well,  1  will  assume  for  this  purpose  that 
the   power  of  transfer  applies  to  these 
particular  cases.     Then  it  is  said  that  the 
result  will  be  to  give  to  the  then  Ad- 
miralty Court  at  its  will  and  pleasure  a 
new  jurisdiction,  which  it  did  not  possess 
at  the  time  the  Act  passed.    Well,  I  am 
not  very  much  impressed  by  that  argu- 
ment.    In  the  first  place,  it  is  not  to  be 
presumed  that  the  Admiralty  Court  will 
transfer  causes  except  in  the  caaes  in 
which  the  Legislature  intended  the  cases 
to  be  transfeired— cases  of  such  peculiar 
difficulty  that  they  ought  to  be  tried  in 
the  first  instance  by  the  Admiralty  Court, 
and  therefore  there  will  be  no  arrogation 
of  jurisdiction  except  where  it  was  con- 
ferred by  the  Legislature.     Then  it  is 
said,  why  confer  that  jurisdiction  on  the 
Admiralty  Court  P     I  do  not  know  that 
there  is  any  objection  to  it.     At  this  time 
the  Admiralty  Court  took  evidence,  and 
conducted  its  proceedings  very  much  in 
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the  same  way  as  the  Common  Law  Courts. 
There  might  be  some  trifling  differences, 
but  substantially  justice  was  administered 
very  much  in  the  same  way.  What  in- 
convenience would  arise  by  giving  this 
jurisdiction  to  the  Admiralty  Court?  The 
only  suggestion  we  have  heard  is  that  the 
plaintiff  might  not  get  a  jury  or  the  de- 
fendant might  not.  But  the  answer  was 
very  simple.  It  does  not  follow  that  was 
considered  an  evil  by  the  Legislature. 
We  know  perfectly  well  that  by  the  com- 
paratively recent  Judicature  Act  that  very 
option  is  given  to  a  plaintiff  of  going  to  a 
division  where  there  is  no  jury  instead  of 
to  a  division  where  there  is  a  jury. 
Therefore  I  cannot  see  that  there  is  any 
strong  argument  to  be  adduced  from  the 
Legislature  having  enacted  that  partially 
only  which  it  has  since  enacted  to  a  very 
great  extent. 

Well,  those  are  two  objections.  The 
third  objection  is  this,  that  looking  at  the 
3rd  section  of  the  Act  the  jurisdiction  is 
conferred  on  the  County  Court  to  proceed 
tn  rem,  thereby  enabling  the  County  Court 
to  arrest  a  slup  in  cases  where  before  the 
passing  of  the  Act  the  ship  could  not  be 
arrested.  Well,  there  again,  I  am  at  a 
loss  to  see  the  inconvenience.  It  might 
have  been  considered  by  the  Legislature 
to  be  of  very  great  importance  that  in  these 
cases  you  should  have  the  power  to  arrest 
a  ship.  Inconsistency  there  is,  and  that 
is  really  a  part  of  the  argument.  It  is  in- 
consistent that  the  County  Court  can 
arrest  the  ship  where  the  claim  is  for  the 
smaller  amount  and  the  Admiralty  Court 
or  the  Common  Law  Court  cannot  arrest 
the  ship  where  the  claim  is  for  the  larger 
amount.  Yet,  although  it  is  in  one  sense 
an  inconsistency,  in  another  sense  it  is 
not.  It  may  be  the  view  of  the  Legis- 
lature that  additional  remedies  are  to  be 
given  in  cases  of  claims  for  small  amounts 
or  of  a  peculiar  character  relating  to 
ships  which  are  not  given  in  cases  of 
larger  amounts  or  of  an  ordinary  cha- 
racter not  relating  to  ships.  The  remedy 
to  the  seamen  for  wages,  for  instance, 
is  different  from  the  remedy  of  domestic 
servants  for  their  wages  ;  and  it  does  not 
at  all  follow  that  all  that  was  not  con- 
templated by  the  Legislature  ;  and  I  am, 
again,  at  a  loss  to  see  the  great  in  con- 


44 


PEOBATE,  DIVORCE  AND  ADMIRALTY  DIVISION. 


[N.  S- 


The  Alina,  Adm, 

venience.     Well,  then,  it  was  said  that 
charterers  and   shipowners     of   smaller 
vessels  would  be  at  a  disadvantage,  be- 
cause their  ships  would  be  liable  to  arrest. 
Of  course  one  answer  to  that  would  be, 
that  if  the  amounts  claimed  were  small, 
the  amount  of  bail  would  be  small,  and 
the   inconvenience,   therefore,    as  far  as 
they  are  concerned,   would   not   be   the 
subject  of  very   grave  consideration.     I 
have    gone   through    all    these    reasons 
because    it   does  not  appear  to  me  that 
the  case  is  made  out  even  as  to  great  in- 
convenience ;  but  I  am  also  of  opinion  that 
even  if  it  were  made  out  it  would  not  be 
sufficient  to  enable  us  to  control  the  plain 
words  of  the  Act  of  Parliament.     Now 
I  need  not  further  comment   upon   tlie 
judgment    of     Mr.    Baron     Cleasby    in 
the  second  cas^  at  Common  Law.     He 
does   not  really   take   any  new   ground 
which  has  not  been  already  considered. 
But  Baron  Bramwell  does.      He  says : 
"  Shortly,  the  objections  are  that  on  the 
construction    contended  for   by   the  de- 
fendant the  County  Court  has  Admiralty 
jurisdiction  in  cases  in  which  the  Ad- 
miralty Court  has  nooriginaljurisdiction." 
That  I  have  dealt  with.     "  That  the  High 
Court  would  have  an  appellate  jurisdiction 
where  it  has  not  an  original  jurisdiction." 
That  I  have  dealt  with.     "That  there 
could    be   transferred    to    it    from    the 
County  Court  causes  which  it  could  not 
originally  entertain,  and  so  it  could  hear 
and  decide  cases  not  properly  within  its 
own  jurisdiction  or  that  of  the  County 
Court."     That  I  have   dealt  with.     To 
these  objections  are  to  be  added,  not  as 
aiding  the  construction  of  the  statute, 
but  helping  to  the  probable  intention  of 
the  Legislature,  the  objections  so  forcibly 
stated  in  the  judgment  of  the  Common 
Pleas  to  the  Admiralty  procedure  being 
applied  to  such  cases  aa  those  in  ques- 
tion.    Therefore,  according  to  Bramwell, 
B.,  those  last  objections  are  not  suffi- 
cient, and  in  that  I  cordially  concur.    We 
have  only  got  the  remaining,  therefore, 
and  what  does  he  say  is  the  effect  of  those 
three?    He  savs,  "  As  to  the  limited  con- 
struction " — tnat  is,  confining  it  to  Ad- 
miralty causes — "  with  great  respect   it 
seems  to  me  a  meaning  may  be  given  to 


the  words  without  the  admittedly  pre- 
posterous consequences  the  defendant 
contends  for ; "  and  he  says,  further, 
"this  construction  gives  a  meaning  to 
the  words  without  the  absurd  conse- 
quences which  would  follow  on  the  de- 
fendant's construction.'*  Consequently, 
he  alone  comes  to  the  conclusion  that 
those  three  objections  I  have  mentioned 
are  so  preposterous  and  so  manifestly 
absurd,  that  it  could  not  have  been  the 
intention  of  the  Legislature.  Now,  with 
the  greatest  possible  respect  for  Lord 
Justice  Bramwell,  and  no  one  entertains  a 
gi'eater  respect  for  him  than  I  do,  not 
only  do  these  consequences  not  appear  to 
me  to  be  either  absurd  or  preposterous, 
but  I  cannot  see  any  objection  to  them  at 
all.  I  cannot  see  any  objection  on  the 
ground  that  the  Appeal  Court  has  no 
original  jurisdiction  over  the  same  subject 
matter.  I  cannot  see  any  objection  that 
the  County  Court  should  have  Admiralty 
jurisdiction  ;  nor  can  I  see  any  objection, 
which  is  the  third  and  only  one  remain- 
ing, that  the  Court  of  Admiralty  should 
transfer  to  itself  especially  difficult  cases 
relating  to  maritime  matters,  though  the 
Court  itself  had  no  original  jurisdiction 
to  deal  with  such  a  cause.  That  being 
my  opinion,  it  appears  to  me  there  is  no 
absurdity  and  nothing  preposterous  in 
these  reasons  to  induce  us  to  overrule 
or  control  the  plain  meaning  of  the  Act 
of  Parliament.  I  therefore  arrive  at  the 
conclusion  that  the  decision  of  the  Privy 
Conncil  is  the  correct  decision,  and  con- 
sequently that  we  should  allow  this  ap- 
peal. 

James,  L.J. — It  appears  to  me  that 
everything  that  could  be  said  upon  this 
subject  has  been  said  in  the  judgments  of 
the  Courts  of  the  Common  Pleas  and 
Exchequer  and  in  the  judgments  of  the 
Privy  Council  we  have  heard  read,  with 
the  addition  now  made  by  the  Master  of 
the  Rolls.  All  I  can  say  is,  that  having 
considered  everything,  I  do  most  entirely 
adopt  the  language  of  the  judgments  of 
the  Privy  Council,  as,  it  seems  to  me, 
disposing  of  almost  the  whole  of  the  case. 
The  only  thing  that  I  shall  say  in  addition 
is,  that  it  does  appear  to  me  that  if  you 
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oonsime  this  last  Act,  which  is  the  Act 
before  ns,  iirespectire  of  the  third  section, 
merely  oonsidenng  it  as  a  question  of 
ordinary  jurisdiction  to  be  exercised  by 
the  County  Court,  there  could  not  have 
been  the  shadow  of  a  doubt  as  to  the 
meaning  of  the  first  clause,  that  is  to  say, 
snpposinff  there  had  not  been  the  third 
section  giving  the  power  of  proceeding 
in  rem  it  would  have  been  the  merest 
matter  of  course  to  have  held  that  the 
County  Court  had  the  ordinary  juris- 
diction of  a  County  Court  to  deal  with 
the  claims  in  question  in  its  ordinary 
jnrifldiction.  Well,  if  that  was  so,  if  that 
was  the  meaning  of  the  Act  of  Parliament 
irrespective  of  that  third  section,  is  it 
inconsistent  with  the  ordinary  rules  of 
construction  of  an  Act  of  Parliament  to 
say  that  a  clause  saying  in  so  many  words, 
'*  In  all  the  cases  aforesaid  the  Court  shall 
have  jurisdiction  in  rem"  is  to  be  held  to 
take  away  the  jurisdiction  in  cases  which 
it  had  in  the  plainest  terms  given  before  P 
It  is  as  if  in  order  to  remove  all  doubt 
the  Legislature  had  said,  '^  though  you 
may  think  we  could  not  have  meant  it, 
we  do  in  so  many  words  say  that  in  every 
one  of  these  cases  the  County  Court  aheSl 
have  jurisdiction  in  rem.**  It  is  said 
that  because  they  say  in  those  cases  the 
County  Court  shall  have  jurisdiction  in 
rem^  that  is  to  cut  down  the  cases  in 
which  jurisdiction  is  given.  If  it  had 
been  intended  to  have  said  merely  that 
the  County  Court  shall  have  the  juris- 
diction of  the  Court  of  Admiralty  in 
those  particular  cases,  it  appears  to  me  it 
would  have  said  so  in  so  many  words. 
That  is  to  say,  the  Act  being  an  Act  to 
amend  a  former  Act,  and  to  give  juris- 
diction in  certain  maritime  causes  the 
first  section  would  have  said  the  County 
Court  shall  have  such  jurisdiction  as  the 
Court  of  Admiralty  possesses  in  the 
following  matters,  and  then  the  whole 
thing  would  have  been  made  quite  clear. 
It  seems  to  me  that  the  Legislature  in- 
tentionaUy  did  not  do  so  but  gave  juris* 
diction  in  certain  matters,  and  then  went 
on  to  give  the  particular  remedy  of  the 
Court  of  Admiralty  to  all  the  cases  in 
which  it  had  given  jurisdiction  before.  I 
only  add  these  few  words  to  what  has 
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been  said  before,  adding  that  I  adopt  as 
my  judgment  from  the  beginning  to  the 
end  the  judgment  of  the  Privy  Council. 

Cotton,  L.J. — ^If  in  this  case  there  had 
not  been  such  a  difierence  between  the 
different  Judges  and  different  Courts 
before  whom  this  question  has  come, 
probably  I  should  have  contented  myself 
by  saying  that  in  my  opinion  the  judg- 
ment of  the  Privy  Council  exhausted  the 
case  and  was  the  correct  decision  ;  but  I 
think  it  not  right  so  to  leave  the  case, 
though  I  have  but  little  to  add.  What 
we  have  to  consider  in  this  case  as  the 
primary  question,  and  that  really  on 
which  the  whole  question  turns,  is  whe- 
ther or  not  the  first  sub-section  of  the 
second  section  of  the  Act  of  1869  does  or 
does  not  clearly  include  actions  which 
have  been  commenced  in  the  County 
Court.  Now  the  words  seem  simple 
enough :  ''  that  the  County  Court  shall 
have  power  and  authority  to  try  and 
determine  the  following  causes :  As  to 
any  claim  arising  out  of  any  agreement 
made  in  relation  to  the  use  or  hire  of 
any  ship."  We  must  consider  whether 
or  not  there  is  any  ambiguity  in  those 
words  without  reference  to  the  questions 
as  to  what  will  be  the  consequence  of 
holding  that  they  do  or  do  not  include  a 
particular  cause  of  action.  Now  it  has 
been  said  that  a  charter-party  is  not  a 
contract  for  the  use  or  hire  of  a  ship.  In 
some  cases  no  doubt  the  person  who 
enters  into  the  charter-party  becomes  for 
the  time  being,  as  it  were,  the  lessee  of 
the  ship,  but  it  is  quite  sufficient  to  refer 
to  the  well  recognised  authority,  Ahhoit  on 
Shipping^  for  the  purpose  of  shewing  that 
those  words  do  aptly  refer  to  and  include 
a  charter-party.  Because  what  he  says 
is  this.  "  A  trading  ship  is  employed  by 
virtue  of  two  distinct  species  of  contract. 
First,  the  contract  bv  which  an  entire 
ship,  or  at  least  the  principal  part  thereof, 
is  let  for  a  determined  voyage  to  one  or 
more  places.  This  is  usually  done  by  a 
written  instrument  called  a  charter- 
party."  So  that  he  does  refer  to  it  as  a 
contiiact  for  the  letting  of  a  ship,  and  no 
one  can  for  a  moment  say  it  is  not  a  con« 
tract  for  the  use  of  a  ship,  or  where  it 
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does  not  apply  to  the  whole  of  the  ship, 
it  is  not  a  contract  for  the  use  of  a  part 
of  a  ship.  That  being  so,  here  are  words 
which  as  regards  the  particular  section 
with  which  we  have  to  deal  have  in 
themselves  no  ambiguity  at  all,  and  do 
aptly  refer  to  an  action  arising  on  a 
claim  on  a  charter-party.  But  then  there 
is  this  to  be  considered.  It  is  sought  to 
restrict  that  by  saying  that  this  is  to  be 
any  claim  in  which  the  Court  of  Admiralty 
has  jurisdiction,  and  I  asked  Mr.  Herschell 
whether  or  not  he  could  point  out  any 
claim  arising  on  a  charter-party  in  which 
the  Court  of  Admiralty  had  jurisdiction. 
He  said,  "No,  except  a  matter  which 
would  be  dealt  with  and  come  within  the 
second  part  of  this  clause,  '  or  an  agree- 
ment in  relation  to  the  carriage  of  goods 
in  any  ship.'  "  So  that  practically  the 
argument  comes  to  this,  that  we  must 
disregard  and  give  no  effect  whatever  to 
the  first  words  of  this  sub-section  which 
does  apply  to  contracts  on  charter- 
parties.  No  doubt  it  might  be  said  that 
the  Court  of  Admiralty  has  jurisdiction 
as  regards  goods  carried  under  a  charter- 
party,  but  then  that  is  provided  for  by  the 
second  part  of  the  clause,  leaving  nothing 
within  the  Admiralty  jurisdiction  as  to 
which  the  first  part  of  the  clause  did  not 
apply.  Are  we  to  give  no  effect  whatever 
to  these  words  ?  Now  so  to  do  requires 
very  strong  reasons,  and  of  course  in 
seeing  what  the  particular  construction  of 
any  clause  is,  we  must  not  look  only  to 
the  clause  itself.  We  are  not  only  at 
liberty,  but  bound  to  look  to  all  there  is 
in  the  same  written  instrument  to  see 
whether  that  has  given  an  interpretation 
to  the  words.  But  here  there  is  nothing 
of  the  sort.  It  is  only  attempted  to  con- 
trol those  words  which,  in  my  opinion, 
and  that  of  the  large  majority  of  the 
Judges  before  whom  the  question  has 
come,  are  clear  as  regards  the  question 
which  we  have  before  us.  Now  how  is 
that  attempted  to  be  done  P  I  will  not 
go  through  in  detail  all  the  matters 
which  have  been  referred  to  by  the 
Master  of  the  Bolls.  I  will  refer  to  two 
only  which  have  been  mentioned.  It  has 
been  said  that  this  comes  within  the  grip 
of  an  Act  which  transfers  to  the  County 
Oourts  Admiraliy  jurisdiction,  and  there- 


fore we  ought  to  restrict  the  power  given 
by  this  section  to  powers  which  the 
Court  of  Admiralty  has.  Now  one  must 
really  consider  here  how  this  power  is 
given.  It  is  given  not  in  the  original 
Act,  and  although  the  amending  Act  is 
to  be  read  as  part  of  the  original  Act,  yet 
it  is  in  fact  a  subsequent  additional  power 
given  to  the  County  Court.  One  gets 
rid  of  a  great  deal  of  the  argument 
adduced  against  this  appeal  by  con- 
sidering this,  that  Parliament  had  given 
by  the  first  Act  some  part  of  the 
Admiralty  jurisdiction  to  the  County 
Court,  and  then  by  the  subsequent  Act  it 
does  not  say  in  terms  that  it  gives  such 
jarisdiction  in  this  matter  as  the  Court  of 
Admiralty  had ;  but,  having  given  to  the 
County  Court  certain  Admiralty  juris- 
diction with  power  to  transfer  cases  to 
the  Court  of  Admiralty,  and  with  power 
to  appeal  to  the  Court  of  Admiralty,  it 
thinks  fit  to  give  the  County  Court  this 
additional  power,  still  leaving  the  power 
of  appeal  to  the  Court  of  Admiralty, 
though  that  Court  had  no  original  juris- 
diction in  the  matter,  and  still  leaving  the 
power  of  transfer.  Then  the  only  other 
matter  which  I  need  mention  is  this,  and 
probably  it  is  the  most  important,  that 
according  to  our  decision  there  will  be  a 
lien  practically  on  the  ship  in  respect  of 
a  certain  claim  of  a  limited  amount  when 
there  is  no  such  right  in  respect  of 
similar  cledms  of  a  greater  amount.  But 
the  answer  is  that  Parliament  has  thought 
fit  to  pass  an  Act  which,  according  to  the 
true  construction  of  that  Act,  does  g^ve 
that  right ;  and  that  being  so,  how  can 
this  Court,  a  mere  Court  of  oonstraotion, 
cut  down  the  clear  enactment  of  the  Act 
because  Parliament  has  done  something 
or  the  Act  has  done  something  which 
possibly  Parliament  did  not  think  of,  and 
which  may  be  thought  inconsistent  with 
the  law  not  being  altered  as  regards 
claims  of  larger  amount.  In  my  opinion 
no  such  considerations  ought  to  induce 
us  to  say  that  effect  is  not  to  be  given  to 
the  clear  enactment  of  an  Act  of  Parlia- 
ment. If  that  effect  is  wrong.  Parliament 
who  passed  the  Act  must  alter  it. 

James,  L.J. — ^It  may  not   be    incon^ 
venient  to  add  this  with  regard  to  one 
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point.  A  gpreat  deal  has  been  said  abont 
the  power  of  transferring  to  the  Go  art  of 
Admiraltj;  but  when  the  Court  of 
Admiralty  sits  as  an  appeal  Court  its 
decision  is  final,  but  where  the  matter  is 
transferred  to  it,  it  is  transferred  subject 
to  an  appeal  to  the  High  Court. 


SolicitozB — H.  C.  Coote,  agent  for  C.  Diver,  Yap- 
month,  for  appellants ;  Thos.  Cooper  &  Co.,  for 
respondents. 
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1879. 
Nov. 

PriicHce — Oovts — Oampulsory  Pilotage, 

When  in  an  action  for  damages  by  coir 
linon  the  defendant  pleads  a  defence  on  the 
merits  and  also  a  plea  of  compulsory  pilot- 
age^ and  sticceeds  on  the  plea  of  compulsory 
pilotage  only^  each  party  will  have  to  pay 
his  own  costs. 

Semble,  the  defendant  wiU  he  entitled  to 
the  costs  of  the  auction  if  there  is  only  a 
plea  of  compulsory  pilotage  and  he  succeeds 
upo7h  it. 

This  was  an  action  for  damages,  brought 
bj  the  owners  of  the  paddle  steamer, 
Wye,  against  the  Mathew  Gay.  The  de- 
fendants hj  their  statement  of  defence 
pleaded,  first,  that  the  Mathew  Oay  was 
not  liable  for  the  damage  caused  by  the 
collision  in  question,  as  it  was  caused  by 
the  negligent  navigation  of  the  Wye,  and 
second,  by  the  9th  paragraph  of  the 
statement  of  defence,  they  averred  that, 
"  if  and  so  far  as  the  said  collision  was 
occasioned  by  any  improper  and  neg- 
ligent  navigation  of  the  Mathew  Gay,  it 
was  solely  occasioned  by  some  fault  or 
incapacity  of  the  said  pilot  of  the  Mathew 
Cay  who  was  a  qualified  pilot,  acting  in 
charge  of  the  Mathew  Gay,  within  a  dis- 
trict where  the  employment  of  such  pilot 
was  compulsory  by  law,  and  whose  orders 
were  obeyed  by  the  master  and  crew  of 
the  Mathew  Gay, 

Bompas  and  Myhurgh  were  for  the 
owners  of  the  Wye. 

MUward  and  Glarhson,  for  the  owners 
of  the  Mathew  Oay» 


At  the  hearing  the  defendants  proved 
the  facts  relied  on  in  paragraph  9  of  the 
statement  of  defence,  and  the  Judge  after 
hearing  the  evidence  as  to  the  general 
facts,  delivered  judgment  to  the  effect 
that  the  collision  was  occasioned  by  the 
improper  navigation  of  the  Mathew  Gay, 
but  that  the  defendants  were  not  liable, 
having  made  out  their  defence  under  the 
9th  paragraph. 

Milward  applied  for  costs  on  the  ground 
that  if  the  action  had  been  brought  in  a 
Common  Law  Division,  the  defendants 
would  have  been  entitled  to  their  costs, 
and  that  the  Court  of  Appeal  by  their 
decision  in  The  Swansea  and  The  Gondor 
(1),  had  decided  that  the  same  rule 
was  to  apply  to  all  Divisions  of  the  High 
Court. 

Bompas  argued  that  the  ruling  in  The 
Swansea  and  Gondor  (1)  did  not  apply  to 
the  present  case,  and  relied  on  the  case  of 
TheDaioz  (2). 

Gur.  adv.  wit. 

Sib  R.  J.  Phillimore  (on  Nov.  25). — 
This  is  a  case  in  which  the  defendants 
pleaded  by  way  of  defence  both  the  merits 
and  compulsory  pilotage.  The  Court  was 
of  opinion  that  the  plaintiffs  were  right 
on  the  question  of  the  merits,  and  the 
defendants  on  the  question  of  compulsory 
pilotage,  and  the  matter  stood  over  for 
the  consideration  of  the  Court,  as  to  what 
order  it  would  make  with  respect  to 
costs.  Now  the  recent  decisions  of  the 
Court  of  Appeal  have  not  lefl  the  ques- 
tion of  costs  in  a  very  satisfactory  state. 
The  decision  of  that  Court  in  the  case  of 
The  Daioz  (2)  was  in  1877,  and  the 
Master  of  the  Bolls  in  giving  the  judg- 
ment of  the  Court  in  that  case  said  that — 
'*  the  rule  acted  on  in  the  Admiralty 
Court  in  cases  like  the  present  was,  that 
when  the  owners  of  a  vessel  were  relieved 
from  liability  on  the  ground  of  compul- 
Bory  pilotage,  no  costs  were  given  on 
either  side,  and  the  same  rule  ought  to 
apply  in  the  Court  of  Appeal.     There 

(1)  48  Law  J.  Rep.  P.,  D.  &  A.  (App.)  38 ;  Law 
Rep.  4  P.D.  120. 

(2)  37  Law  Times,  N.S.  137 ;  Rosco^s  Admi- 
ralty Practi4!€y  211 ;  See  the  Admiralty  and 
Cummun  Law  Cases,  on  this  point  collected,  ib« 
pp.  211,  214. 
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will,  therefore,  be  no  costs  either  in  the 
Coart  below  or  in  the  Court  of  Appeal." 
That  was  in  a  case  where  compnlsorj 
pilotage  was  pleaded.  Then  there  is 
another  and  later  case  which  turned  on 
the  question  of  inevitable  accident.  I 
refer  to  the  case  of  The  Condor  and  The 
Swatisea  (1)  in  1878.  In  that  case  Lord 
Justice  James  is  reported  to  have  said 
that — "  It  required  great  consideration 
whether  it  could  be  right  that  there 
should  be  one  rule  as  to  costs  in  one 
branch  of  the  High  Court  of  Justice  and 
another  in  another,''  and  he  said  after- 
wards, "  I  think,  however,  it  may  be  con- 
sidered as  settled  that  there  will  be  no 
difference  in  future  in  the  rule  as  to 
costs."  That  was  with  regard  to  the 
question  of  costs  in  cases  of  inevitable 
accident.  It  appears  to  me  that  I  must 
follow  the  rule  laid  down  in  the  case  of 
The  Daioz  (2),  and  I  think  it  would  be 
found  upon  enquiry  to  work  a  great  in- 
justice if  that  rule  were  to  be  changed. 
I  say  nothing  about  the  rule  in  cases  of 
inevitable  accident,  but  where  compulsory 
pilotage  is  pleaded  by  way  of  defence 
together  with  a  defence  as  to  the  merits 
of  the  collision,  I  do  not  see  how  the 
owner  of  a  vessel  which  suffers  wrong  is 
to  know  when  the  action  is  brought 
cither  that  there  is  a  pilot  on  board  or 
that  he  is  duly  licensed,  or  that  the  crew 
did  or  did  not  obey  his  orders  or  did  op 
did  not  contribute  by  their  negligence 
to  the  collision.  There  are  many  circum- 
stances which  seem  to  take  the  practice 
with  regard  to  costs  as  applied  to  cases 
where  compulsory  pilotage  is  pleaded  out 
of  any  rule  which,  according  to  the  de- 
cision in  the  case  of  The  Swansea  and 
The  Condor  (1)  might  be  laid  down  in 
case  of  inevitable  accident.  Until  better 
instructed  I  shall,  in  cases  where  the 
defence  of  compulsory  pilotage  is  pleaded 
us  well  as  a  defence  on  the  merits,  ad- 
here to  the  ruling  laid  down  in  the 
case  of  The  Daioz  (2),  and  therefore  I 
shall  dismiss  this  case  without  costs  on 
either  side. 

Solicitors — F.  S.  Gosling,  agent  for  Luard  & 
Shirley,  Cardiff,  for  plainti^ ;  Ingledew  &  Ince, 
Bgentu  for  Ingledew,  Ince  &  Vachell,  Cardiff, 
for  defendants. 
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Admiralty. 

1880. 
April 

Practice — Interrogatories — Collision  Ac- 
tions. 

Interrogatories  may  he  delivered  in  an 
OfCtion  for  da/ma,ge  by  collision  ashing  for 
information  relative  to  the  collision. 

The  Biola  overmled. 

This  was  a  motion  by  the  plaintifis  in 
an  action  for  damage  by  collision,  to  set 
aside  interrogatories  aadressed  td  them 
by  the  defendants.  The  action  was  an 
ordinary  collision  action  between  Tfie 
Radnorshire  and  The  Paria,  of  which  the 
plaintiffs  were  the  owners. 

Clarkson,  in  support  of  the  motion. — 
It  has  never  been  the  practice  to  ad- 
minister interrogatories  in  collision  ac- 
tions. The  preliminary  Acts  prevent  the 
necessity  for  interrogatories.  The  point 
is  also  concluded  by  authority  —  The 
Biola  (1). 

They  are  unreasonable,  and  so  Order 
XXXI.  rule  5,  applies. 

Milward  and  Hiiberry,  contra, — Unless 
interrogatories  are  objectionable  in  some 
way  the  parties  have  a  right  to  deliver 
them,  and  there  can  be  no  difference  in 
the  procedure  in  regard  to  discovery  in 
the  different  divisions  of  the  High 
Court. 

Sib  R.  J.  Phillimobe. — I  feel  no  doubt 
that  I  must  dismiss  this  motion.  I  con- 
fess that  I  think  it  will  increase  the  cost 
of  proceedings,  and  unnecessarily,  if  the 
practice  is  to  spring  up  of  administering 
interrogatories  in  every  collision  suit,  but, 
nevertheless,  in  spite  of  the  case  of  The 
Biola  (1),  which  has  been  referred  to  in 
the  argument,  I  cannot  think  that,  as  the 
rules  stand,  these  interrogatories,  as  a 
whole,  have  been  improperly  exhibited. 
Any  objections  to  the  several  questions 
must  be  taken  in  the  answers.  I  there- 
fore  dismiss  the  motion.  The  costs  to 
be  costs  in  the  cause. 

Solicitors — T.  Cooper  &  Co.,  for  plaintiffs ;  F.  W. 
&  H.  Hilberry,  for  defendants. 


(1)  34  Lav  Times,  N.S.  13d;  6  As^  tfar.  Gas. 
126. 
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March  6.  "  and  owen. 

April  6. 

Suit  for  Dissolution — Petitioner  a  Lu- 
natic— Suit  instituted  by  Oommittee  of  his 
Estate. 

The  insanity  of  the  hushand  or  wife  is 
not  a  bar  to  a  suit  on  his  or  Tier  behalf  for 
dissolution  of  marriage,  a/nd  such  a  suit 
may  be  instituted  by  the  convmiUee  of  the 
estate  of  the  lunatic. 

In  this  case  Jolm  Alfred  Baker,  of  the 
city  of  Bristol,  steam  sawmill  proprietor, 
the  committee  of  the  estate  of  William 
Baker,  a  person  of  unsound  mind,  so  found 
by  inquisition,  and  as  guardian  of  the  said 
William  Baker,  presented  on  his  behalf 
a  petition  for  dissolution  of  marriage  by 
reason  of  his  wife's  adultery.  The  peti- 
tion alleged  the  marriage  of  William 
Baker  with  Gertrude  Blanche  Baker,  the 
respondent;  their  cohabitation;  that 
there  had  been  no  issue  of  the  said  mar- 
riage ;  that  the  respondent  had  committed 
adultery ;  that  the  petition  was  presented 
by  the  leave  and  under  the  direction  of 
the  Bight  Honourable  the  Lords  Justices ; 
and  the  petitioner  prayed  for  a  dissolu- 
tion of  the  marriage,  and  for  further  and 
other  relief. 

The  respondent  in  her  answer  denied 
the  adultery,  and  also  demurred  to  the 
petition  as  bad  in  substance,  on  the  ground 
that  the  petition  did  not  allege  that  the 
petitioner  was  permanently  insane,  nor 
that  there  was  no  present  prospect  of  his 
recovering  within  a  reasonable  time ;  that 
it  was  not  competent  to  the  petitioner 
during  his  lunacy  to  present  a  petition 
to  this  Court  for  a  dissolution  of  his 
marriage ;  and  that  the  Court  could  not 
proceed  to  hear  and  determine  the  mat- 
ters alleged,  or  to  pronounce  a  decree  of 
dissolution  of  marriage  thereon. 

Indertvick  (with  him  Bayford)  (on 
March  6),  in  support  of  the  demurrer. 
— Mordaunt  v.  Moncrieffe  (1)  does  not 
apply,  that  being  the  case  of  a  lunatic 

(1)  43  Law  J.  Rep.  (H.L.)  P.  &  M.  49;  Law 
Rep.  2  8c.  &  Diy.  App.  Cm.  374. 
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respondent.  In  Woodgate  v.  Taylor  (2), 
as  appears  by  the  note  to  the  case  reported 
in  30  Law  J.  Rep.  P.  &  M.  196,  the  Lords 
Justices  were  of  opinion  that  it  was  not 
proper  for  the  oommittee  of  a  lunatic  to 
petition  for  the  dissolution  of  the  mar- 
riage, but  that  the  proper  remedy  was  a 
judicial  separation.  Neither  does  Bawden 
V.  Bawden  (3)  apply ;  it  was  a  case  for 
judicial  separation.  In  such  cases  no  affi- 
davit is  necessary  from  the  petitioner,  bat 
the  41st  section  of  the  first  Divorce  Act 
imperatively  requires  it  in  suits  for  disso- 
lution of  marriage.  It  is  a  question  for 
the  husband  alone  to  say  whether  he  feels 
the  wrong  the  wife  has  done  him,  and  a 
man  does  not  necessarily  wish  for  a  dis- 
solution of  his  marriage  because  his  wife 
has  committed  adultery.  Unless  there  is 
something  in  the  Act,  and  there  is  not, 
which  shews  that  the  Legislature  intended 
to  give  the  power  to  another  person  to 
sue  on  his  behalf,  the  Court  ought  not  to 
proceed  to  give  a  remedy  which  is  irre- 
vocable. Besides,  the  committee  of  the 
person  and  not  of  the  estate  is  the  proper 
person  to  sue. 

Deane  (with  him  Searle),  in  support  of 
the  petition. — The  Act  makes  no  differ- 
ence between  a  petitioner  and  respondent, 
and  the  same  principles  are  applicable  to 
a  suit  either  for  dissolution  of  marriage 
or  judicial  separation.  If  the  petitioner 
can  ask  for  any  he  can  ask  for  all  the 
relief  which  the  Court  can  g^ve.  In 
Pamell  v.  Pamell  (4)  and  Portsmouth  v. 
Portsmouth  (5),  the  marriage  was  annulled 
in  a  suit  on  behalf  of  a  lunatic.  In  many 
cases,  as,  e.g,,  where  there  are  settlements, 
a  judicial  separation  would  be  a  very 
inadequate  remedy  for  a  wife's  adultery. 
In  WeUs  V.  Oottam  (6)  the  marriage  was 
set  aside  against  both  husband  and  wife. 

Inderwicky  in  reply. 

Our.  adv.  vtdt» 

The  President  (Sib  James  BUnnen) 
(on  April  6)  delivered  the  following  judg- 
ment.— The  first  named  petitioner  in  this 

(2)  2  Sw.  &  Tr.  612. 

(3^  2  Sw.  &  Tr.  417;  31  Law  J.  Rep.  P.  ^ 
M.  94. 

(4)  2  Hag.  Coos.  169;  2  Philli.  168. 
(6)  1  Hag.  Ec.  366. 
(6)  3  Sw.  &  Tr.  364. 
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case  is  the  committee  of  the  estate  of  Wil- 
liam Baker,  a  lunatic,  and  he  prays  that 
the  marriage  of  the  lunatic  may  be  dis- 
solved on  the  ground  of  his  wife's  adul- 
tery. The  petitioner  alleges  that  it  is 
presented  by  the  leave  and  under  the 
directions  of  the  Lords  Justices,  and  that 
the  said  William  Baker  is  a  person  of 
unsound  mind,  so  found  by  inquisition, 
and  that  there  is  no  present  prospect  of' his 
recovery.  The  respondent  has  denied  the 
adultery  and  has  also  demurred  to  the 
petition  on  the  grounds  that  it  does  not 
allege  that  the  petitioner  (by  which  is 
meant  the  said  William  Baker)  is  per- 
manently insane,  nor  that  there  is  no 
prospect  of  his  recovery  within  a  reason- 
able time,  and  further  that  it  is  not  com- 
petent for  the  petitioner  during  his  lunacy 
(by  which  is  meant  the  committee  during 
the  lunacy  of  the  said  William  Baker)  to 
present  a  petition  for  dissolution  of  his 
marriage,  and  that  the  Court  cannot  pro- 
ceed to  hear  and  determine  the  matters 
alleged  in  the  petition  or  to  pronounce  a 
decree  of  dissolution  thereon,  and,  lastly, 
that  the  action  being  for  personal  relief 
ought  not  to  be  brought  by  the  committee 
of  the  estate. 

The  broad  question  raised  up>on  this 
demurrer  is  whether  it  is  competent  for 
any  one  to  institute  on  behalf  of  a  hus- 
band who  is  incapacitated  by  insanity 
from  giving  his  assent  to  it  a  suit  for 
dissolution  of  the  lunatic's  marriage. 
This  most  important  question  was  touched 
upon,  though  not  decided,  in  the  case  of 
Mordannt  v.  Moncrieffe  (1),  before  the 
House  of  Lords.  It  now  becomes  neces- 
sary to  determine  whether  or  not  there  is 
a  distinction  between  the  case  of  a  lunatic 
being  made  a  respondent  in  a  suit  for 
dissolution  of  marriage  and  that  of  the 
committee  of  a  lunatic  bringing  such  a 
suit  on  the  lunatic's  behalf — whether  or 
not,  to  the  proposition  that  a  lunatic  may 
be  sued  in  such  an  action,  it  is  a  corollary 
that  a  lunatic  may  sue. 

The  learned  Judges  who  took  part  in 
the  case  of  Mordaunt  v.  Moncrieffe  (1)  on 
its  several  stages,  all  agreed  that  the 
answer  to  the  qnestion  there  raised  must 
be  sought  exclusively  in  the  Act  of  Par- 
liament by  which  the  Divorce  Court  was 
established,  and  the  same  remark  applies 


with  equal  force  to  the  point  now  under 
consideration.  The  conflicting  views 
taken  on  the  subject  of  the  application 
of  the  statute  to  the  case  of  a  lunatic 
respondent  may  be  thus  summarised. 
Those  who  thought  that  proceedings 
could  not  be  taken  against  an  insane  per- 
son argued  thus :  "  The  legislature  has 
instituted  a  new  tribunal  and  new  pro- 
ceedings for  the  determination  of  ques- 
tions not  hitherto  cognizable  by  English 
law;  the  statute  requires  the  parties  or 
entitles  and  empowers  them  to  do  certain 
things,  partly  in  the  interest  of  the  par- 
ties themselves,  partly  in  the  interest  of 
the  public,  whicn  can  only  be  done,  or 
effectually  done,  by  sane  persons,  yet  no 
provision  is  made  in  case  of  the  respon- 
dent being  insane.  The  inference  to  be 
drawn  from  this  state  of  things  is  that 
the  hew  procedure  was  not  intended  to 
apply  to  the  case  of  a  respondent  being 
a  lunatic,  and  that  such  a  case  must  be 
left  to  be  dealt  with,  as  it  must  have 
been  before  the  Act,  by  application  to  the 
House  of  Lords,  which  is  still  open  to  aU 
persons  for  whom  the  Act  does  not  afford 
a  remedy."  On  the  other  hand,  those 
who  hold  that  tha  proceedings  might  be 
maintained  against  a  lunatic  respondent, 
argued  thus :  **  True  it  is  the  legislature 
has  instituted  a  new  tribunal  and  new 
proceedings  for  the  determination  of  ques- 
tions not  hitherto  cognizable  by  English 
law,  but  this  tribunal  and  these  proceed- 
ings are  not  criminal  but  civil,  and  there- 
fore, though  no  provision  is  made  for 
the  case  of  a  lunatic  respondent,  by  ana- 
logy to  other  civil  proceedings  a  lunatic 
respondent  is  liable  to  be  sued,  and  the 
fact  that  the  insanity  may  preclude  an 
effectual  defence  being  set  up,  must  be 
regarded  as  a  misfortune  resulting  from 
the  respondent's  condition,  and  does  not 
affect  the  petitioner's  right  to  sue,  any 
more  than  the  death  or  insanity  of  a 
material  witness  for  the  defence." 

The  latter  of  these .  two  contentions 
prevailed  in  the  House  of  Lords,  and  I 
am,  of  course,  bound,  not  only  by  the 
actual  decision,  but  by  the  principles  on 
which  it  proceeded,  and  if  those  principles 
embrace,  not  only  the  case  of  a  lunatic 
respondent,  but  that  of  a  lunatic  peti- 
tioner, I  must  apply  them  in  the  present 
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instance.  It  is  remarkable  that  all  those 
Judges  who  thought  that  proceedings 
could  be  maintained  against  a  lunatic 
were  also  of  opinion  that  they  might  be 
maintained  on  behalf  of  a  Inuatic ;  while, 
on  the  other  hand,  those  who  thought 
thai  the  proceedings  could  not  be  main- 
tained against  an  insane  person  were  of 
opinion  that  the  proceeding  could  not  be 
taken  ou  behalf  of  such  a  person. 

In  Mordaunt  v.  Moncrieffe  (1)  the 
Judges  consulted  were  asked  the  specific 
question,  whether  proceedings  for  dis- 
solution of  a  marriage  could  be  instituted 
and  maintained  on  behalf  of  a  husband 
who,  before  the  proceedings  were  in- 
stituted, had  become  incurably  insane. 
Mr.  Justice  Brett  says  :  **  There  are  acts 
specifically  required  to  be  done  by  a 
petitioner  which  make  the  procedure 
more  clearly  in  language  in  applicable 
to  the  case  of  an  insane  petitioner.'*  I 
shall  for  conyenience  adopt  the  expression 
**  insane  petitioner  "  used  by  the  learned 
Judge,  but  it  is  to  be  observed  that  in 
this  and  analogous  cases,  the  committee 
of  the  lunatic  is  the  petitioner.  Mr. 
Justice  Keating  says :  "  Looking  to  the 
words  of  the  statute  it  is  difficult  to 
suppose  the  legislature  ever  contemplated 
a  lunatic  being  a  petitioner;"  and  after 
stating  his  opinion  that  suits  before  the 
Act  for  nullity  or  judicial  separation 
could  have  no  application  to  a  proceeding 
for  a  dissolution  of  marriage,  he  con- 
cludes :  "  I  answer  your  Lordship's  ques- 
tion, therefore,  by  saying,  that  a  lunatic 
cannot  be  a  petitioner  for  a  dissolution  of 
his  or  her  marriage."  In  the  Court 
below  the  learned  Judge  had  expressed 
his  view  more  fully  on  this  point,  and  I 
refer  to  his  judgment  for  an  explanation 
of  the  grounds  of  his  opinion. 

The  language  of  Lord  Penzance  has  a 
dirtfct  application  to  the  present  case, 
because  he  argues  from  what  he  conceives 
to  be  the  impossibility  of  distinguishing 
the  cases  of  a  lunatic  petitioner  and  a 
lunatic  respondent,  that  the  proceedings 
under  the  Act  could  not  apply  to  the 
latter,  while  he  admits  that  it'  those  pro- 
ceedings can  be  taken  against  a  lunatic, 
they  may  also  be  taken  on  behalf  of  such 
a  person.  He  says  :  *'  It  is  to  be  observed 
at  the  outset  that  there  are  no  words 
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applicable  to  the  case  of  lunacy  either 
of  the  petitioner  or  the  respondent.  If 
suits  were  intended  to  be  entertained 
by  and  against  such  persons,  it  wQuld  be 
reasonable  to  look  for  some  provisions  by 
which  their  friends  and  relatives  might 
act  for  them  and  protect  their  interests. 
But  there  are  none  such,  nor,  indeed, 
any  special  provision  or  machinery  for 
the  conduct  of  such  suits.  If  the  statute  , 
applies  to  lunatics  at  all,  it  deals  with 
them  in  all  respects  like  other  persons. 
Accordingly  a  lunatic  petitioner  must 
present  a  petition  and  accompany  it  by 
an  affidavit  sworn  by  himself  as  to  the 
truth  of  its  allegations.  On  this  section 
41  is  express." 

On  the  other  hand  the  Lord  Chief 
Baron  says :  '*  The  alternative  question 
propounded  by  your  Lordships,  whether 
a  petition  for  a  dissolution  of  a  marriage 
can  be  preferred  on  behalf  of  a  lunatic 
husband  or  wife,  seems  to  me  to  involve 
many  considerations  essentially  different 
from  those  which  arise  in  the  present 
case,  but  I  think  as  a  matter  of  law,  a 
committee  or  guardian  may  lawfully  sue 
by  petition  under  the  Act."  And  in 
this  opinion,  Mr.  Justice  Denman  and 
Mr.  Baron  Pollock  concurred,  and  it  was 
intimated  that  Sir  Samuel  Martin,  who 
had  heard  the  arguments,  but  had  since 
retired  from  the  bench,  also  shared  the 
opinion  of  the  learned  Judges. 

Turning  to  the  speeches  of  the  learned 
Lords  who  took  part  in  the  decision  of 
the  case,  I  find  that  Lord  Chelmsford 
abstained  from  expressing  an  opinion  on 
the  point  now  arising  for  my  determina- 
tion. He  says :  **  The  alternative  ques- 
tion submitted  to  the  Judges,  whether 
proceedings  for  the  dissolution  of  a  niar- 
riage  can  be  instituted  on  behalf  of  a 
lunatic  husband  or  wife,  is  unnecessary 
to  be  determined,  and  as  it  involves  con- 
siderations very  different  from  those 
which  apply  to  the  case  where  the  re- 
spondent is  a  lunatic,  and  as  there  may 
be  conditions  annexed  by  the  Act  to  the 
presenting  a  petition  for  a  divorce,  with 
which  a  lunatic  may  be  unable  to  comply, 
I  should  not  like  to  express  any  opinion 
without  hearing  a  further  argument  upon 
the  question  that  was  necessary  upon  the 
hearing  of  this  appeal." 
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Lord  Hatherley,  however,  clearly  in- 
dicates that  his  opinion  is,  that  proceed- 
ings might  be  taken  on  behalf  of  a  In- 
natic  petitioner.  He  says :  '*  Great  stress 
has  been  laid  in  the  Court  below,  as  well 
as  in  some  of  the  opinions  delivered  in 
yoar  Lordships'  House,  on  the  supposed 
incompatibility  of  the  enactments  with 
the  supposition  of  any  principal  respon- 
dent, or,  indeed,  any  petitioner,  being  a 
lunatic,  as  a  person  incompatible  from 
insanity  of  acting  on  his  or  her  own 
behalf.  The  41  st  section,  for  instance, 
is  pointed  out  as  regards  the  petitioner 
which  requires  him  or  her  to  verify  the 
petition  by  affidavit.  But  be  it  observed 
that  this  section  applies  to  petitions  in 
suits  for  nullity,  judicial  separation  or 
jactitation  of  marriage  as  much  as  to 
those  for  divorce  cl  vinculo.  Now  suits 
for  nullity,  judicial  separation  and  jacti- 
tation of  marriage  had  long  been  cogniz- 
able in  Ecclesiastical  Courts,  and  suits  for 
nullity,  as  in  the  Portsmouth  Case  (5),  often 
proceeded  on  the  insanity  of  him  who 
applied  for  a  decree.  All  these  are  now 
transferred  to  the  new  Court,  and  are 
directed  by  the  22nd  section  of  the  Act 
to  be  conducted  as  heretofore  with  regard 
to  procedure,  and  this  41st  section  cannot 
be  taken  to  have  stayed  such  suits  from 
proceeding  from  the  simple  fact  of  re- 
quiring an  affidavit  which,  in  the  Ports^ 
mouth  Oase  (5),  for  instance^  could  not 
have  been  made." 

It  appears  from  these  quotations  that 
the  weight  of  opinion,  though  not  amount- 
ing to  judicial  decision,  largely  prepon- 
derates in  favour  of  these  proceedings 
being  maintainable.  This  being  the  state 
of  the  authorities  upon  the  question,  the 
duty  of  determining  the  question  in  the 
first  instance  now  devolves  upon  me.  No 
one  can  feel  more  strongly  than  I  do  the 
difficulty  of  administering  the  law  of 
divorce  where  one  of  the  parties  is  in- 
sane. One  of  the  peculiarities  of  the 
law  is  that  the  public  is  deemed  to  be 
interested  in  the  full  disclosure  of  the 
relations  of  the  litigants  to  one  another, 
and  of  the  conduct  of  the  complaining 
party.  This  was  so  strongly  felt,  that 
as  the  first  Act  did  not  arm  the  Court 
with  sufficient  power  to  investigate  the 
petitioners*  antecedents,   a  public  officer 


was  afterwards  appointed,  authorised  to 
intervene  in  the  proceedingis.  To  allow 
the  suit  to  proceed  against  an  insane 
person  is  an  abandonment  of  the  most 
obvious  and,  in  most  cases,  the  only 
means  of  obtaining  that  information 
which  the  Legislature  has  considered  the 
public  welfare  requires.  With  regard  to 
the  interests  of  a  respondent,  although 
the  proceedings  are  not  criminal,  yet  the 
same  principles  of  justice  and  humanity 
which  introduced  into  the  criminal  law 
the  provision  that  no  insane  person  can 
be  called  upon  to  answer  a  charge  of 
having  committed  a  crime  when  sane, 
seem  equally  applicable  to  proceedings 
against  a  respondent,  and  especially  a 
woman,  for  dissolution  of  marriage  on 
the  ground  of  adultery.  These  argu- 
ments cannot  be  more  forcibly  expressed 
than  they  are  in  the  judgment  of  the 
Lord  Chief  Baron,  when  he  and  the 
Judges  who  concurred  in  his  opinion,  as 
well  as  Lord  Hatherley,  considered  that 
those  arguments  must  yield  to  what  they 
deemed  the  plain  provisions  of  the  Act 
of  Parliament — that  a  petitioner  shoo  Id 
be  absolutely  entitled  to  a  decree  of  dis- 
solution of  marriage  upon  proving  cer- 
tain facts,  though  the  respondent  would 
be  precluded  by  mental  incapacity  from 
offering  a  defence. 

The  difficulties  which  are  presented  in  the 
case  of  a  lunatic  petitioner  are,  indeed,  dif- 
ferent in  character,  but  they  do  not  appear 
to  me  to  be  more  formidable  than  those  to 
which  I  have  adverted  in  the  case  of  a 
lunatic  respondent.  If  the  proceedings 
are  in  the  one  case  to  be  put  on  the  same 
footing  as  other  civil  proceedings,  I  can 
see  no  reason  why  they  must  not  be  so 
in  the  other.  If  an  insane  respondent 
must  defend  herself  as  best  she  may  by 
means  of  a  guardian  ad  Utem^  I  do  not 
see  where  the  Act  has  indicated  that  an 
insane  petitioner  may  not  institute  a  suit 
for  divorce  (through  his  committee),  as 
he  might  sue  for  the  breach  of  an  ordi- 
naiy  contract.  The  only  provision  which 
has  been  pointed  to  as  having^  such  an 
efiect  is  the  41st  section,  which  requires 
the  petitioner  to  verify  his  or  her  peti- 
tion by  affidavit,  so  far  as  he  or  she  is 
able  to  do  so ;  but,  as  Lord  Hatherley 
has  pointed  out,  this  section  is  equally 


Vol.  49.] 

BaJlMT  y.  Baker t  Div. 

applicable  to  snitB  for  nallity  and  judi- 
cial separation,  which  could  andoabt- 
edly,  before  the  Act  of  1857,  be  insti- 
tuted on  behalf  of  a  lunatic  bj  his  com- 
mittee. It  cannot  be  supposed  that  it  was 
intended  by  the  mere  provision  that  the 
facts  should  be  verified  by  the  petitioner's 
affidavit  to  prevent  for  the  future  such 
suits  being  instituted.  I  entertain  no 
doubt  that  I  have  power  in  such  cases 
to  allow  the  husband's  committee,  who 
would,  in  fact,  be  the  petitioner  on  the 
lunatic's  behalf  to  make  the  required 
affidavit ;  and  that  is  what  has  been  done 
in  this  case,  without  objection  on  the 
part  of  the  respondent. 

Another  argument  has  been  urged,  to 
which  undoubtedly  great  moral  weight 
must  be  allowed,  that  the  right  to  sue 
for  a  divorce  is  personal,  and  cannot  be 
exercised  by  any  but  the  individual  hiuL- 
self  who  has  been  wronged.  He  might, 
if  he  were  sane,  condone  his  wife's  of- 
fence ;  he  might  be  conscious  of  matri- 
monial offences  committed  by  himself, 
which  would  legally  debar  him  from 
obtaining  a  decree,  and  which  his  con- 
science might  therefore  prevent  his  ask- 
ing for.  But  these  arguments  are  equally 
applicable  to  suits  for  judicial  separation, 
which  it  is  conceded  may  be  maintained 
on  behalf  of  lunatics.  It  has,  however, 
been  urged  —  and  for  this  the  great  au- 
thority of  Lord  Stowell  has  been  invoked 
— ^that  in  these  cases  the  lunatic,  if  he 
recovered  his  senses,  mieht  forgive  his 
wife  and  take  her  back,  whereas,  in  cases 
of  dissolution,  the  mischief,  if  he  should 
regard  it  as  sucH,  might  be  irreparable, 
for  his  divorced  wife  might  have  married 
some  one  else ;  but  this  argument  should 
rather  be  addressed  to  the  discretion  of 
the  £x>rds  Justices,  without  whose  consent 
these  proceedings  cannot  be  taken,  than 
urged  on  this  occasion,  for  it  is  to  be  ob- 
served that  proceedings  for  judicial  sepa- 
tion  would,  in  some  cases,  be  productive 
of  as  great  a  personal  hardship  to  a  lunatic 
husband  as  a  dissolution  of  his  marriage. 
Though  insane  on  some  subjects  he  might 
be  capable  of  deriving  comfort  and  ad- 
vantage from  the  society  of  his  wife,  and 
might  be  willing  to  overlook  her  frailty 
in  consideration  of  her  kindness  to  him- 
self or  bis  children.     Yet  there  is  only 
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the  exercise  of  the  discretion  of  the  Lord 
Justices  to  prevent  such  a  husband  having 
an  erring  but  perhaps  still  beloved  wife 
for  ever  debarred  from  access  to  him.  I 
should  add,  that  the  possibility  of  a  hus- 
band  forgiving  his  wife's  adultery  is  not 
to  be  regarded  as  remote.  It  is  a  fact  of 
every-day  occnrrence,  as  the  records  of 
this  Court  abundantly  shew. 

On  the  other  hand,  it  cannot  be  denied 
that  if  reasons  of  expediency  are  to  be 
regarded,  great  wrong  might  arise  from 
holding  that  no  proceedings  for  divorce 
can  be  maintained  against  the  adulterous 
wife  of  a  lunatic.  She  might  be  left  in  pos- 
session of  property  settled  on  her  by  her 
husband,  which  she  and  her  paramour 
might  enjoy  to  the  exclusion  of  the  lunatic; 
she  might  exercise  powers  of  appointment 
in  favour  of  the  paramour  or  the  children  of 
her  and  his  adultery,  or  spurious  offspring 
might  be  foisted  upon  her  husband  and 
his  family,  by  which  the  devolution  of 
estates  or  titles  might  be  diverted  in  fa- 
vour  of  illegitimate  objects.  Those  evils 
could  only  be  avoided  by  a  dissolution  of 
the  marriage.  The  consideration  which 
has  pressed  upon  me  in  support  of  the 
respondent's  contention  is  this — It  is 
well  known  that  it  is  a  part  of  the  reli- 
gious faith  of  all  Roman  Catholics,  and 
of  many  members  of  the  Church  of  Eng- 
land, that  the  bond  of  marriage  is  indis- 
soluble. It  is  certainly  startling  that  if 
a  member  of  the  Roman  Catholic,  or  of 
the  Anglican  Church,  believing  in  his 
conscience  that  the  dissolution  of  a  mar- 
riage is  unlawful  in  the  sight  of  God, 
should  have  the  misfortune  to  become  in- 
sane, the  committee  of  his  estate  might 
bo  authorised,  on  account  of  some  ques- 
tion of  money,  to  obtain  a  decree  dissolv- 
ing his  marriage.  And  I  do  not  feel  that 
this  consideration  is  satisfactorily  disposed 
of,  by  the  fact  that  the  Lords  Justices 
have  a  discretion  in  the  matter,  for  how 
can  they,  or  any  human  tribunal,  deter- 
mine what  might  be  the  conscientious 
conviction  of  anyone  on  such  a  subject? 
But  this,  and  all  other  considerations  of 
a  like  kind,  appear  to  me  to  be  over- 
powered by  the  decision  of  the  House  of 
Lords,  which  seems  to  amount  in  sub- 
stance to  this — ^that  as  proceedings  for 
divorce  are  civil,  though  no  provision  for 
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the  case  of  InnaticB  is  contained  in  the 
Act,  recoarse  must  be  had  in  sach  a  case 
to  the  ordinary  forms  of  civil  Courts 
where  lunatics  are  h'tigants.  I  ani  nnable 
to  see  any  distinction  between  the  cases  of 
lunatic  petitioners  and  lunatic  respond- 
ents, and  I  adopt  the  language  of  Lord 
Penzance — "  I  say  lunatic  petitioners  as 
well  as  respondents,  for  there  is  no  dis- 
tinction made  in  the  Act.  The  words 
throughout  are  quite  general,  and  there 
is  no  middle  ground  between  the  two 
opposite  opinions,  that  these  words  in- 
clude lunatics  or  exclude  them  altoge- 
ther." For  these  reasons  I  am  of  opinion 
that  the  judgment  of  the  House  of  Lords 
is,  by  necessary  implication,  binding  on 
me  on  the  present  occasion,  and  I  must, 
therefore,  hold  that  the  insanity  of  a  hus- 
band or  wife  is  not  a  bar  to  a  suit  by  the 
committee  for  the  dissolution  of  the  lu- 
natic's marriage. 

It  only  remains  for  me  to  consider 
the  minor  questions  which  were  raised 
on  the  argument.  First,  it  is  said  that  it 
is  not  alleged  in  the  petition  that  William 
Baker  was  incurably  insane,  or  that  he 
will  not  recover  within  a  reasonable 
time.  But  what  more  can  be  said  on 
such  a  subject  than  that  there  is  no  pre- 
sent prospect  of  his  recovery  P  This  is 
equivalent  to  saying  that  there  is  no  pre- 
sent prospect  that  he  will  recover  within 
a  reasonable  time,  or  any  other  time,  al- 
though it  cannot  be  alleged  that  it  is 
impossible  that  he  may,  after  some  un- 
known or  unascertainable  period,  be 
restored  to  reason.  No  application  has 
been  made  to  me  to  postpone  the  trial, 
for  the  purpose  of  being  informed  whe- 
ther there  is  a  probability  of  the  lunatic 
at  some  future  time  being  sane,  but  the 
demurrer  is  based  on  the  assumption  that 
while  he  remains  insane  the  suit  cannot 
be  maintained.  If  the  Court  is  to  hold  its 
hand  till  all  hope  is  extinguished,  it  must 
wait  till  the  Greek  Kalends. 

Another  point,  which  the  learned  conn, 
sel  for  the  respondent  has  taken,  is  that 
the  right  to  institute  a  suit  for  a  dis- 
solution of  marriage,  if  it  exist  at  all, 
belongs  not  to  the  committee  of  the  es- 
tate, but  to  the  committee  of  the  person. 
I  think  that  this  is  not  a  question  of  law, 
but  a  matter  for   the  discretion  of  the 


Lords  Justices.  They  probably  con- 
sidered, that  as  all  litigation  involves  lia- 
bility to  costs,  it  beloDgs  rather  to  the 
keeper  of  the  purse  than  of  the  person  to 
control  the  proceedings  by  which  they 
would  be  incurred. 


Solicitors — Thomas  White  &  Sons,  agents  for 
E.  M.  Harwood,  Bristol,  for  petitioner ;  Surr, 
Gribble  &  Bunton,  agents  for  (i.  £.  Deny, 
Plymouth,  for  respondent. 
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Appeal  from  Board  of  Tirade  Inquiry — 
Suffpension  of  Officer — Wrongful  Act  or 
Default — Merchant  Shipping  Aci^  1854, 
8,  242 — Costs  of  Appeal, 

A  shipping  casualty  must  he  (actually 
caused  or  contributed  to  by  the  master  to 
enable  the  Oourt  of  Inquiry  to  suspend  his 
certificate.  The  Court  of  Appeal j  if  it  re^ 
verses  the  decision  of  the  Wreck  Commis- 
sioner,  vnll  give  the  appellant  his  costs  un* 
less  there  has  been  such  misconduct  on  the 
part  of  an  officer  as  to  render  an  inquiry 
reasonable,  and  if  unsuccessful  the  appeUant 
must  pay  the  costs  of  the  Board  of  Trade. 

This  was  an  appeal  of  Thomas  Jones, 
late  master  of  the  steamship  Arizona^ 
against  a  report  of  the  stipendiary  magis- 
trate (Mr.  Raffles),  after  an  enquiry  held 
at  St.  George's  Hall,  Liverpool,  on  the 
4th  of  March,  1880,  into  the  cause  of  a  col- 
lision between  the  steamship  Arizona  and 
an  iceberg  on  the  7th  of  November,  1879. 
The  Court  below  found  that  a  proper 
look.out  had  not  been  kept  by  the  look- 
out men,  and  that  the  master  should  have 
had  the  men  stationed  elsewhere  than  on 
the  skid  bridge.  The  Court  took  away 
the  certificates  from  the  master  and  second 
mate  (the  officer  of  the  watch)  for  six 
months.  The  master  appealed  under  42 
A  43  Vict.  c.  72,  s.  1.  sub-sec.  2  (1). 

*  Coram  The  President  (Sir  James  Hannen) 
and  Sir  R.  J.  Phillimore. 

(I)  Section  1,  sub-sec.  2  :  *' Where  in  any  such 
investigation  a  decision  has  been  given  with  x«- 
speot  to  the  cancelling  or  suspension  of  the  certifi- 
cate of  a  master,  mate  or  engineer,  and  an  applica- 
tion for  a  rehearing  under  this  section  has  not 
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Ola/rkeon^  for  the  appellant. 
Mmr  Mackenzie^  for  the  Boafd  of  Trade, 
left  the  matter  in  the  hands  of  the  Coart. 

Thb  Pbbsidbnt  (Sib  James  Haiwen). — 
Having  heard  the  valuable  observations 
which  have  been  addressed  to  as  npon 
the  evidence  in  this  case,  and  having  had 
the  opportunity  of  consnlting  those  whose 
aasistanoe  we  have  the  advantage  of  on 
this  occasion,  we  feel  that  we  are  in  a 
position  at  once  to  state  the  opinion  to 
which  the  Court  has  arrived. 

With  regard  to  the  first  point  which 
Mr.  Glarkson  has  taken,  that  the  finding 
of  the  Court  below  is  not  a  finding  which 
brings  the  case  within  the  terms  of  the 
section  of  the  Act  (2)  which  has  been 
referred  to,  inasmuch  as  it  does  not 
find  that  the  casualty  was  occasioned 
by  the  de&ult  of  the  master,  we  have 
only  to  say  that  we  do  not  consider 
it  necessary  to  determine  that  ques- 
tion upon  this  occasion,  because  we  are 
of  opinion  that  putting  the  construction 
upon  the  language  of  the  finding,  which 
we  think  must  be  put  upon  it  in  order  to 
make  it  a  proper  foundation  for  the  sus- 
pension of  the  certificate,  we  interpret  it 
as  though  it  had  stated  l^at  the  default 
of  the  master  was  the  cause  of  or  con- 
tributed to  the  casualty.  But  we  are  of 
opinion  that  upon  the  facts  it  does  not 
appear  that  there  was  any  default  on  the 
part  of  the  master  which  did,  in  fact,  con- 
tribute to  the  casualty. 

Although  I  have  said  that  we  do  not 
think  it  necessary  to  determine  that 
question  of  law  now,  yet  it  is  undoubtedly 
worthy  of  observation  that  neither  in  the 
formal  report,  nor  in  the  reasons  for  it 
which  have  been  given,  does  the  learned 
Judge  state  anything  &om  which  it  can 
be  inferred  that  he  entertained  the  opinion 

been  made  or  has  been  refused,  an  appeal  shall  lie 
from  the  decision  to  the  following  Courts — (a)  If 
the  decision  has  |)een  given  in  England  or  by  a 
naval  Court,  the  Probate,  Divorce  and  Admiralty 
Division  of  Her  Majesty's  High  Court  of  Justice." 
(2)  17  &  18  Vict.  c.  104.  s.  242:  "The  Board 
of  Trade  may  suspend  or  cancel  the  certificate  of 
uiy  master  or  mate  in  the  following  cases — that  is 
to  say  (sub-sec.  2),  if  upon  any  investigation  it  is 
reported  that  the  loss  or  abandonment  of,  or  any 
serious  damage  to  any  ship,  or  loss  of  life  has 
been  caused  by  his  wrongful  act  or  default.'* 


Michaelmas  1879  to  MlcjiAELMAS  isso. 


55 


that  the  defanlt  of  the  master  was  the 
cause  of  the  casualty.  The  manner  in 
which  that  part  of  the  alleged  default  is 
dealt  with,  tends  rather  to  shew  that  the 
learned  Judge^s  mind  was  running  in  a 
different  direction,  and  that  he  was  ex- 
pressing only  a  general  opinion  upon  the 
importance  of  there  being  the  best  look- 
out upon  a  vessel  at  all  times.  And  he 
has  expressed  the  conclusion  which  he  and 
those  who  assisted  him  arrived  at,  that  the 
master  had  in  fact  not  used  a  sound  judg- 
ment in  that  matter,  but  that  he  had  put 
the  look-out  in  that  which  was  not  the 
best  position.  It  is  unnecessary  for  us  to 
express  any  positive  opinion  upon  that 
point.  It  may  be  that  if  this  bad  been 
the  first  investigation  of  the  case,  those 
gentlemen  who  assist  us  now  might  not 
have  taken  so  severe  a  view  of  the  mas- 
ter's conduct  as  has  been  taken  below; 
but  I  repeat  it  is  unnecessary  for  us  to  ex- 
press any  opinion  upon  that  point.  Ac- 
cepting the  finding  of  the  Court  below, 
we  come  to  the  conclusion  that  that  blame 
which  is  attributed  to  the  master  did  not 
cause  or  contribute  to  the  casualty  in 
question,  and  that  is  proved  from  a  con- 
sideration of  a  very  few  facts  in  the  case. 
It  is  obvious  that  where  the  men  were 
on  the  skid  bridge  they  had  the  oppor- 
tunity of  seeing  all  before  them,  dimi- 
nished only  to  the  extent  that  the  foremast 
would  lessen  the  range  of  their  vision, 
and  further  diminished  to  the  extent  that 
the  stem  head  would  obscure  a  portion  of 
the  sea's  surface  immediately  in  front  of 
the  vessel.  But  for  all  other  purposes 
their  means  of  looking  out  were  just  as 
complete  where  they  were  as  if  they  had 
been  upon  the  whale  back.  Now  it  is 
perfectly  clear,  without  attempting  to 
form  any  accurate  judgment  as  to  what 
the  time  was  which  elapsed  between  the 
first  seeing  of  the  object,  which  afterwards 
turned  out  to  be  the  iceberg,  and  the  col- 
lision, that  the  men  in  the  place  in  which 
they  were  did  see  the  object  for  an  appre- 
ciable time  before  the  mate  saw  it.  And 
is  is  clear  that  instead  of  doing  what  it 
was  their  duty  to  do,  at  once  to  call 
attention  to  something  that  was  out  of 
the  ordinary  course  of  things — they  con- 
sulted with  one  another.  The  language 
which  it  is  proved  they  used  tends  to  shew 
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that  their  minds  had  been  upon  the  sub- 
ject, before  they  gave  the  warning ;  be- 
cause when  the  mate  called  ont  (which 
the  look-ont  who  has  been  examined  says 
was  a  minute  after  he  had  seen  it),  their 
joint  answer  was,  "We  think  it  is  ice," 
shewing  that  they  had  been  deliberating 
upon  it.  It  being  clear,  therefore,  that 
they  had  seen  it  for  an  appreciable  time 
before  they  gave  warning,  and  there  being 
nothing  in  their  position  which  prevented 
their  seeing  it  at  a  greater  distance  than 
they  did  in  fact  see  it,  the  cause  of  the 
collision,  if  it  was  possible  for  them  to 
have  seen  it  sooner  than  they  did,  must 
be  attributed  to  the  fact  that  they  did 
not  keep  a  good  look-out,  that  they  did 
not  give  warning  soon  enough  of  that 
which  afterwards  turned  out  to  be  the 
iceberg.  The  truth  of  the  matter  seems 
to  be  this,  that  they,  like  their  superiors, 
did  not  contemplate  the  contingency  of 
falling  in  with  an  iceberg  in  that  direc- 
tion, and  therefore  they  too  long  (unfor- 
tunately, as  it  is  said  in  the  judgment  of 
the  Coart  below)  gave  themselves  up  to 
the  belief  that  it  was  the  cloud  in  the 
bosom  of  which  the  iceberg  was  instead 
of  seeing  it  was  the  iceberg  itself. 

For  these  reasons,  treating  the  judg- 
ment as  being  that  the  default  of  the 
master  caused  the  accident,  we  are  of 
opinion  that  it  is  incorrect,  and  we  accord- 
^glj  reverse  that  finding,  and  the  sen- 
tence that  the  certificate  should  be  sus- 
pended, and  we  think  the  certificate 
should  be  returned  to  the  master  at  once. 

Sir  B.  J.  Phillimore  concurred. 

Olarkson  applied  for  the  costs  of  the 
appeal. — It  is  true  no  rule  (3)  exists  as  to 
costs  in  an  appeal,  but  the  Court  below 
is  empowered  to  give  costs  against  the 
Board  of  Trade,  and  by  analogy  the  Court 
of  Appeal  should  do  so  if  it  think  it  de- 
sirable. This  is  clearly  a  case  in  which 
the  Court  should  give  costs,  for  the  ap- 

(8)  Since  the  abore  case  was  argued,  the  "  Ad- 
ditional Rules  as  to  Investigations  into  Shipping 
Casualties,  ISSO,**  hare  come  into  force;  by  rule  6 
(•),  •'  The  Court  of  Appeal  shall  have  power  to 
make  such  order  as  to  the  whole  or  any  part  of 
the  costs  of  and  occasioned  by  the  appeal  as  may 
seem  just."  The  judgment  of  the  Court,' there- 
fore! snews  how  this  ride  will  be  acted  on. 


Eellant  has  exercised  a  right  given  to  him 
y  the  Legislature,  he  has  succeeded  in 
his  appeal,  and  the  Board  of  Trade  are  in 
the  position  of  respondents,  and  should 
not  be  put  in  a  more  favourable  position 
than  ordinary  parties  to  an  appeal. 

Muir  Mackenzie  opposed  the  applica- 
tion. 

Ottr»  adv.  vuLt. 

The  Presidbnt  (Sir  Jahes  Hannbn). — 
The  Court  decided  in  this  case  that  as- 
suming the  correctness  of  the  finding  of 
the  Court  below  that  the  master  was  in 
default  in  not  placing  the  look-out  in  the 
most  efficient  position,  it  did  not  appear 
from  the  evidence  that  that  default  caused 
or  contributed  to  the  casualty.  And  we 
therefore  reversed  the  finding,  and  the 
suspension  of  the  master's  certificate. 

On  this  decision  the  question  arose, 
what  direction  we  should  give  on  the 
subject  of  costs,  and  as  this  was  the  first 
appeal  under  the  provisions  of  the  Act  of 
last  session  (42  <fe  43  Yict.  c.  72),  we 
took  time  to  consider  whether  we  could 
lay  down  any  rule  as  to  costs  in  this  and 
future  cases. 

We  have  come  to  the  conclusion  that, 
as  the  action  of  the  Court  below  in  sus- 
pending the  certificate  proceeds  on  the 
invitation  of  the  Board  of  Trade,  we 
ought,  where  we  think  the  certificate  has 
been  improperly  suspended,  to  give  costs 
to  the  successful  appellant,  unless  we 
should  be  of  opinion  that  he  has  been 
guilty  of  such  misconduct  as  rendered 
an  enquiry  as  to  the  suspension  of  his 
certificate  reasonable. 

In  the  present  case  we  do  not  consider 
that  the  master  has  been  guilty  of  such 
misconduct,  and  we  therefore  direct  that 
the  Board  of  Trade  pay  him  the  costs. 
It  must  be  understood  that  where  the 
appeal  is  unsuccessM  the  appellant  will, 
as  a  rule,  be  condemned  in  costs. 

Sir  B.  J.  Phillimore  concurred. 


Solicitors — Gr^ry  &;  Co.,  agents  for  Hill  & 
Dickinson,  Liverpool,  for  appellant ;  W.  Mnr- 
ton,  for  the  Boara  of  Trade. 
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ANSDELL  V,    ANSDELL,  SLED- 
DALL  AND  CROCKETT. 


SeUlements — Vacation  of— No  Ohildren 
of  Marriage — Mairimonial  Oauaea  Act, 
1878 — BetroapecHve  Operation. 

In  contemplation  of  their  marriage,  a 
teUlement  voaa  made  by  the  petitumer  on 
ike  respondent.  There  woe  no  issue  of  the 
marriage,  and  a  decree  nisi  for  its  dissolu- 
tion, by  reason  of  the  respondent's  adultery, 
was  pronounced  on  the  ^th  of  May,  1878, 
and  the  decree  was  made  absolute  in  No^ 
vember  of  the  same  year.  On  the  27th  of 
Ma^,  187 S,  the  Matrimonial  Causes  Act, 
1878  (41  Vict.  c.  19),  which  allows  the 
Court,  notwithstanding  thai  there  are  no 
children  of  the  marriage,  to  exercise  the 
powers  vested  in  it  by  22^23  Vict,  c.  61. 
s.  5,  was  passed: — Held«  that  the  Court 
had  jurisdiction,  under  the  Act,  to  vary 
the  settlement. 

On  the  9th  of  May,  1878,  a  decree  nisi 
for  the  diBflolation  of  the  marriage  of  the 
petitioner  and  respondent,  by  reason  of 
the  adnltery  of  the  respondent,  was  pro- 
nonnoed  bj  the  Gonrt,  and  the  decree 
was  made  absolute  on  the  12th  of  No- 
vember, 1878. 

By  an  indentare  of  settlement,  made  in 
oontemplation  of  their  marriage,  and  bear- 
ing date  the  26th  of  April,  1865,  the  peti- 
tioner settled  a  policy  of  insurance  on  his 
own  life  for  1,0002.,  upon  the  trusts  set 
out  in  the  judgment  of  the  Court. 

There  was  no  issue  of  the  marriage. 
Between  the  dates  of  the  decree  nisi  and 
decree  absolute,  namely,  on  the  27th  of 
May,  1878,  the  Act  41  Vict.  c.  19,  came 
into  operation.  After  the  decree  abso- 
lute an  order  of  the  Court,  dated  the  3rd 
of  January,  1879,  was  made,  with  the  con- 
sent of  the  petitioner,  that  he  should  pay 
or  cause  to  be  paid  to  the  respondent  for 
her  maintenance,  during  their  joint  lives, 
or  so  long  as  she  was  sole  and  unmarried 
and  led  a  chaste  life,  the  annual  sum  of 
150{. 

Subsequently,  the  usual  petition  was 

filed  for  variation  of  the  settlement,  and 

the  Begistrar  reported  that,  assuming 

the  Court  had  jurisdiction  to  do  so,  the 
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respondent's  interests  under  the  settle- 
ment ought  to  be  extinguished. 

0,  A,  Middleton,  for  the  respondent,  ob- 
jected to  any  variation  of  the  settlement. 
There  being  no  children  of  the  marriage, 
the  Court  had  no  jurisdiction  in  the  case 
under  22  &  23  Vict.  c.  61.  s.  5.  The  set- 
tlement was  executed,  the  suit  commenced, 
and  a  decree  nisi  for  dissolution  of  the 
marriage  pronounced  before  the  date  of 
the  Matrimonial  Causes  Act,  1878,  and 
the  Act  was  not  retrospective.  An  Act 
was  only  retrospective  where  it  affected 
practice  and  procedure,  and  not  as  to 
rights.  The  respondent  had  a  right  in 
the  settlement  at  the  date  of  the  Act  of 
1878,  and  that  right  would  only  be  ex- 
tinguished by  reason  of  a  matrimonial 
offence  committed  subsequently  to  the 
Act  coming  into  operation — Hitchcock  v. 
May  (1) ;  Thompson  v.  Lock  (2) ;  Charles* 
waHh  V.  HoU  (3). 

Indervnck  (with  him  Pritchard),  for  the 
petitioner,  submitted  that  the  Act  was 
remedial,  and  therefore  retrospective  in 
its  operation,  unless  there  could  be  found 
in  the  Act  a  clear  intention  to  the  con- 
trary— Pa^e  V.  Bennett  (4) ;  The  Ironside 
(5);  Bums  v.  Hay  (6);  MaaweWs  Con* 
struction  of  Statutes,  201.  The  words  of 
the  Act  permitted  the  Court  to  exercise 
the  powers  of  the  previous  Act  (22  &  23 
Vict.  c.  61),  and  shewed  that  it  was  in- 
tended to  give  the  Act  a  retrospective 
operation. 

Cur,  adv,  vuU, 

The  following  judgment  was  (on  March 
9)  delivered  by 

The  Pbesident  (Sib  Jambs  Hannen). 
— This  was  a  suit  by  a  husband  for  dis- 
solution of  marriage.  A  decree  nisi  was 
pronounced  on  the  9th  of  May,  1878,  and 
this  decree  was  made  absolute  on  the 
12th  of  November,  1878.  The  petitioner, 
by  his  marriage  settlement,  assigned  to 
trustees  a  pdicy  on  his  own  life  for 
1,000Z.,  for  tne  benefit  of  the  wife,  for  her 

(1)  6  Ad.  &  E.  943. 

(2)  16  Law  J.  Rep.  G.P.  76. 

(3)  43  Law  J.  Hep.  Ezch.  26 ;  Law  Bap.  9 
Ezch.  38. 

(4)  29  Law  J.  Hep.  Chanc.  398. 

(5)  1  LuBh.  Rep.  458. 

(6)  1  Dowl.  &L.661. 
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life  or  widowhood,  and  after  her  death  or 
second  marriage  without  child,  or  issne 
of  deceased  child  by  the  said  marriage, 
to  the  hnsband's  next-of-kin,  and  the  pe- 
titioner covenanted  with  the  trustees  to 
keep  up  the  policy.  There  were  no 
children  of  the  marriage. 

After  the  dissolution  of  the  marriage, 
the  petitioner  consented  to  an  order 
being  made  by  the  Court  that  he  should 
pay  to  the  respondent  1502.  per  annum 
during  their  joint  lives,  so  long  as  she 
should  remain  unmarried  and  lead  a  chaste 
life,  and  the  petitioner  presented  a  peti- 
tion for  the  variation  of  the  settlement, 
by  extinguishing  the  interest  of  the  re- 
spondent in  the  said  policy. 

Assuming  that  I  have  the  power  to 
grant  the  prayer  of  this  petitioner,  I 
think  it  just  and  reasonable  that  I  should 
do  so.  But  it  is  contended  that  the 
Court  has  no  such  power.  This  depends 
on  the  construction  to  be  put  on  the  5th 
section  of  22  &  23  Vict.  c.  61,  and  the  3rd 
section  of  41  Vict.  c.  19. 

By  the  first  of  those  it  is  enacted,  that 
the  Court,  after  a  final  decree  of  dissolu- 
tion of  marriage,  may  enquire  into  the 
operation  of  ante-nuptial  or  post-nuptial 
settlements,  made  on  the  parties  whose 
marriage  is  the  subject  of  the  decree,  and 
"  may  make  such  orders,  with  reference 
to  the  application  of  the  whole  or  a  por- 
tion of  the  property  settled,  either  for  the 
benefit  of  the  children  of  the  marriage  or 
of  their  respective  parents,  as  to  the  ODurt 
shall  seem  fit."  It  was  held  in  the  case  of 
Corrance  v.  Corrance  (7)  that  the  Court 
had  no  power  to  deal  with  marriage  set- 
tie  men  ts  under  this  section  unless  there 
were  issue  of  the  marriage  living  at  the 
time  of  the  application  to  the  Court  for 
alteration  of  the  settlements. 

If  the  law  had  remained  unaltered  I 
must,  on  the  authority  of  that  case,  have 
rejected  this  petition,  becaDse  there  are  no 
children  of  the  marriage  which  has  been 
dissolved ;  but  by  the  3rd  section  of  the 
Matrimonial  Causes  Act,  1878  (41  Vict. 
c.  19),  which  came  into  operation  on  the 
27th  of  May,  1878,  it  is  enacted,  that  **  the 
Court  may  exercise  the  powers  vested 
in  it  by  the  provisions  of  section  5  of  22 

(7)  87  Law  J.  R«p.  P.  &  M.  44 ;  Law  Bep.  1 
P  &  D.  496. 


&  23  Vict.  c.  61,  notwithstandmg  that 
there  are  no  children  of  the  marriage." 

It  was  contended  that  this  enactment 
does  not  give  the  Court  power  to  deal 
with  this  marriage  settlement,  because  the 
decree  nin  was  pronounced  before  the 
Act  came  into  operation,  and  that  it 
would  be  giving  a  retrospective  effect  to 
the  enactment  if  the  prayer  of  this  peti- 
tion were  granted,  and  that  it  did  not 
appear  that  the  section  was  intended  to 
have  a  retrospective  operation.  Several 
cases  were  cited,  illustrative  of  the  well- 
known  maxim  referred  to  by  Lord  Coke 
in  2  Institut.  272 — "Nova  constitutio 
f  uturis  formam  imponere  debet  non  pne- 
teritis."  Little  assistance  can  be  derived 
from  those  authorities  in  determining  in 
this  particular  case  whether  the  Legisla- 
ture intended  that  the  new  enactment 
should  be  operative  with  respect  to  pend- 
ing litigation.  The  general  rule  no  donbt 
is  "  that  the  law  as  it  existed  when  the 
action  was  commenced  must  decide  the 
rights  of  the  parties  in  the  suit,  unless 
the  Legislature  expresses  a  clear  intention 
to  vary  the  relation  of  the  litigant  parties 
to  each  other " — Hitchcock  v.  May  (1). 
The  question  in  each  case  must  be  whe- 
ther this  intention  of  the  Legislature  is 
clearly  manifested.  It  is  a  rule  in  the 
construction  of  statutes  that  the  natural 
and  ordinary  meaning  must  be  given  to 
the  language  of  an  Act  of  Parliament, 
unless  it  would  lead  to  some  manifest  ab- 
surdity or  injustice  which  it  cannot  be 
presumed  the  Legislature  intended.  Here 
the  language  of  the  section  is  peculiar,  it 
does  not  purport  to  g^ve  a  new  power, 
but  says  that  the  Court  may  exercise  its 
existing  powers,  notwithstanding  the  ab- 
sence of  the  conditions  on  which  they  had 
been  held  to  depend.  This  has  more 
analogy  with  a  legislative  interpretation 
of  the  5th  section,  than  a  "  Nova  insti- 
tutio."  The  Court  is  still  acting  under 
the  authority  of  that  section,  and  I  can- 
not see  that  this  leads  to  any  injustice  to 
the  respondent.  But  if  the  coming  into 
operation  of  the  3rd  section  of  the  late 
Act  is  to  be  regarded  as  marking  a  new 
point  of  departure,  it  did  not  alter  the 
law  applicable  to  the  proceedings  which 
were  then  pending  against  the  respon- 
dent.   These  were  solely  for  dissolatioa 


Vol.  49.] 

JnsdeU  ▼.  Jnsdell,  Div. 

of  the  marriage,  and  the  new  enactment 
merely  enlarges  the  oonseqaences  which 
might  follow  on  a  fatnre  final  decree  for 
diaBolation,  when  the  time  should  arrive 
for  the  Conrt  to  exercise  its  discretion  in 
determining  what  woald  be  fit  to  be  done 
in  the  circnmstances  of  the  case.  Pro- 
oeedings  for  variation  of  the  settlements 
are  totally  distinct  from  those  for  the 
dissolution  of  the  marriage.  It  is  only 
altera  final  decree  of  dissolution  that  the 
Court  can  be  set  in  motion  by  a  fresh 
petition  to  enquire  into  the  existence  of 
settlements,  and  to  order  a  different  ap- 
plication of  the  settled  property.  In  the 
present  case  the  new  enactment  came 
into  force  before  the  final  decree.  The 
Conrt  was,  therefore,  armed  with  this  en- 
larged power  long  before  these  proceed- 
ings were  commenced,  or  could  have 
been  commenced.  On  these  grounds  I 
am  of  opinion  that  the  Court  is  entitled 
to  make  the  order  asked  for,  and  con- 
ceiving it  to  be  fit  and  just  to  do  so,  I 
confirm  the  B^strar's  report,  and  ex- 
tinguish the  respondent's  interest  in  this 
pohcy. 


SoUdton— Pritehaid,  Englefield  &  Co.,  for  peti- 
tioner ;  Ayrton  &  Biiooe,  agents  for  G.  Bojdell, 
Chester,  for  respondent. 
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WiU — Eindenee — WUl  prepared  by  Tes- 
tatrix and  contained  in  two  Sheets  of  Note 
Paper — Declarations  of  Intention  by  Tes- 
tctirix  before  Execution  of  WiU — Beclarar- 
Uons  after  Execution  shewing  Belief  that 
Intention  had  been  effected — Both  Glasses 
of  Declarations  admiUed  in  Evidence  to 
prove  Constituent  Parts  of  the  WiU  at  the 
Time  of  its  Execution. 

Oral  and  written  declarations  of  a  teS' 
iatoTf  wheiher  made  before  or  after  the  date 
Off  execution  of  a  mZ2,  are  admissible  vn 
evidence  for  the  purpose  of  shewing  what 
were  the  constituent  parts  of  the  wiU  at  the 
Hme  of  execution^ 


M.  U.  made  and  drily  executed  her  last 
wUl  on  the  1st  of  August,  1872.  On  her 
death  in  1879,  the  will  was  found  in  an 
envelope  in  her  writing-desk.  It  was  con- 
tained  in  two  sheets  of  note  paper  stitched 
together  book-wise.  The  vnU  was  all  in  the 
handwriting  of  the  testatrix  (with  the  ex* 
ception  of  the  attestation  clause,  which 
vHis  filled  in  by  one  of  the  attest^  wit'- 
nesses),  and  commencing  loith  the  first  page 
of  t?ie  outer  sheet,  it  ran :  "  I  appoifU  my 
nephews,  £.  /.  0.  and  B.  0.  L.  to  be  my 
joint  executors  to  carry  my  will  into  effect. 
I  appoint  my  nephew,  B.  J.  0.,  to  be  my 
executor  and  sole  residuary  legatee. — M.  B. 

"  And  placed  with  my  wiU  the  1st  day 
of  August,  1872."  The  foUoiving  page  was 
a  blank,  and  the  wUl  was  continued  on  the 
inner  sheet,  which  was  paged,  1,  2,  3,  4 : 
"  The  last  unit  and  testa/ment  of  me,*'  ^c, 
and  concluded  with  the  attestation  clause 
on  ths  4ath  page.  The  next,  the  Srd  page 
of  the  outer  sheet,  was  a  blank,  and  the  last 
contained  the  indorsemsnt :  *'  The  vnll  of 
M.  B.,  August  1,  1872."  Hhe  attesting 
witnesses  were  unable  to  say  what  were  the 
contents  of  the  wilt,  or  whether  it  was  con- 
tained  in  one  or  two  sheets  of  paper : — 

Held,  that  declarations  of  ifUention  by 
the  testatrix  before  the  execution  of  the  wHl, 
and  declarations  by  her  subsequent  to  the 
execution,  shewing  the  belief  thcU  she  had 
effected  her  intention,  were  admissible  in 
evidence,  with  the  view  of  shewing  what 
were  the  constituent  parts  of  the  wiU  at  the 
time  of  its  execution. 

Dame  Martha  Bashleigh  (the  widow 
and  relict  of  Sir  Golman  Bashleigh,  of 
Prideaux,  in  the  parish  of  Luxulian, 
Cornwall)  died  at  Exmouth,  Devon,  at 
the  advanced  age  of  ninety-three  yearn, 
on  the  9th  of  June,  1879. 

She  made  and  duly  executed  her  last 
will  and  testament  on  the  1st  of  August, 
1872.  On  her  death  the  will  was  found 
in  her  writing-desk  in  an  envelope, 
which  had  heen  apparently  thrice  opened 
and  as  often  re-sealed.  It  was  all  m  her 
own  handwriting  with  the  exception  of 
the  attestation  clause,  and  was  contained 
in  two  sheets  of  old  fashioned  note-paper, 
stitched  together  book- wise  with  a  worsted 
thread.  Commencing  with  the  first  page 
gf  the  outer  sheet,  the  will  ran  thus  i — 
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"  I  appoint  my  two  nephews,  Robert 
John  Gould  and  Robert  Qou\d  Lakes,  to 
be  my  joint  executors  to  carry  my  will 
into  effect.  I  appoint  my  nephew,  Robert 
John  Gould,  to  be  my  executor  and  sole 
residuary  legatee. 

"  Martha  Rashleigh. 

«  And  placed  with  my  will  the  Ist  day 
of  August,  1872. 

"  Stanley  Lodge,  Exmouth." 

The  following  page  was  a  blank,  and 
the  will  was  continued  on  the  inner  sheet, 
which  was  paged  1,  2,  3  and  4.  On  page 
1  it  ran  : —  • 

"  The  last  will  and  testament  of  me, 
Martha  Rashleigh,  widow  of  Sir  John 
Colman  Rashleigh,  baronet,  of  Prideaux, 
in  the  parish  of  Luxulian,  Cornwall. 

"  I  bequeath  to  my  nephew,  John 
Nutcombe  Gould,  and  to  Catherine,  his 
wife,  the  income  for  their  lives  of  the 
sum  of  5,000Z. ;  at  their  death  the  afore- 
said 5,000Z.  to  be  equally  divided  and 
given  to  their  children.  I  bequeath  to 
each  of  their  children  at  my  death  the 
sum  of  lOOZ.,  free  of  legacy  duty.  I  ap- 
point Robert  John  Gould  and  Robert 
Gould  Lakes  as  trustees  to  the  above 
legacy.  M.  R. 

"  H.  H.  T. 
"  W.  P.  H." 

(This  last  clause  (the  appointment  of 
trustees  of  the  legacy)  was  an  interlinea- 
tion, but  was  duly  signed  and  attested  by 
initials.) 

"  I  bequeath  to  my  niece,  Prances 
Qt)uld,  the  sum  of  lOOZ. 

"  I  bequeath  to  my  niece,  Charlotte 
Elliott,  widow,  the  sum  of  lOOZ. 

"  I  bequeath  to  my  niece,  Hannah  Nut- 
combe Gould,  the  sum  of  lOOZ. 

"  Martha  Rashleigh. 

(Page  2.) 

"I  bequeath  to  my  nephew,  John 
lAkes,  vicar  of  Liakeard,  Cornwall,  the 
Bum  of  1,0001.  free  of  legacy  duty. 

"  I  bequeath  to  my  nephew,  Robert 
Gould  Lakes,  the  sum  of  1,000Z.,  free  of 
l^gAOT  duty. 

"I  bequeath  to  my  great  nephew, 
Robert  George  Oxenham,    the  sum  of 

"J  bequeath  to  my    great   nephew. 


Frank  Nutcombe  Oxenham,  the  sum  of 
300Z. 

"  I  bequeath  to  Theodore  Yinoent 
Webb,  of  Great  Gransden,  Caxton,  Cam- 
bridgeshire, the  sum  of  502. 

«  Martha  Rashleigh. 

(Page  3.) 

''  I  bequeath  to  my  dear  friends,  Eliza 
Caroline  and  Emma  Buller,  of  Exmouth, 
the  sum  of  50Z.  to  each,  free  of  legacy  duty. 

"  I  bequeath  to  Elizabeth  Sophia  Bull, 
of  Truro,  Cornwall,  the  sum  of  50Z.,  free 
of  legacy  duty. 

"  Annuities  to  my  Servants. 

"  I  bequeath  to  my  servant,  William 
Harris,  an  annuity  of  60Z.  per  annum, 
free  of  legacy  duty. 

"  I  bequeath  to  my  servant,  Richard 
Thomas,  an  annuity  of  20Z.  per  annum, 
free  of  legacy  duty. 

'*  I  bequeath  the  sum  of  20{.  to  my 
present  gsirdener,  Charles  Richards,  if  in 
my  service  at  the  time  of  my  death. 

'*  Martha  Rashleigh. 

"  (Page  4.) 
"  I  bequeath  to  my  stepson.  Sir  Colman 
Rashleigh,  baronet,  of  Prideaux,  Luxu- 
lian, Cornwall,  the  sum  of  5,0002. 

'*  I  declare  this  to  be  my  last  will  and 
testament,  and  in  witness  hereof  I  here- 
unto set  my  hand  and  seal  this  1st  day  of 
August,  in  the  year  of  our  Lord,  1872. 

«<  Martha  Rashleigh. 
''  Signed,  sealed  and  declared  to  be 
her  last  will  and  testament  by  the  said 
Martha  Rashleigh,  the  testatnx,  in  our 
presence,  who  in  her  presence  and  in  the 
presence  of  each  other  at  the  same  time 
subscribe  our  names  as  witnesses. 

**  Henry  H.  Tremayne,  Manager  of  the 
West  of  England  Bank,  Exeter ;  and 
"  William  P.  Hart»  Accountant,  West 
of  England  Bank,  Exmouth." 

The  next  page  of  the  document  (the 
third  of  the  outer  sheet)  was  a  blank, 
and  the  last  contained  the  indorsement^ 
*'  The  will  of  Martha  Rashleigh,  August 
1  1872." 

'The  plaintiff  (Robert  John  Gould) 
propounded  the  will.  He  died  during 
the  progress  of  the  suit,  and  the  action 
was  continued  by  his  sole  executrix^  his 
widow. 
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The  statement  of  claim  alleged  that 
the  testatrix  made  her  last  will,  bearing 
date  the  Ist  day  of  Angast,  1872,  and  in 
the  said  will  appointed  the  plaintiff  one 
of  her  execntors  and  residnaiy  legatee, 
and  that  the  appointment  of  the  plaintiff 
as  executor  and  residnary  legatee  was 
contained  in  the  first  sheet  of  the  said 
will  and  formed  part  thereof. 

The  statement  of  defence  admitted  that 
the  deceased  made  her  last  will  on  the  1st 
of  Angnst,  1872 ;  and  it  alleged  that  in  the 
said  will  the  testatrix  bequeathed  a  legacy 
to  the  defendant,  bat  it  denied  that  she 
therein  appointed  the  plaintiff  one  of  her 
executors  and  her  residuary  legatee.  It 
further  denied  that  the  appointment  of 
the  plaintiff  as  executor  and  residuary 
l^atee  was  contained  in  the  first  sheet  of 
the  said  will,  and  that  it  formed  part 
thereof;  and  it  allied  that  the  words 
appearing  on  the  cover,  in  the  statement 
of  claim  called  the  first  sheet,  of  the  said 
will  was  not  written  previous  to  the  exe- 
cution of  the  said  will,  and  that  they  did 
not  form  part  thereof  at  the  time  of  such 
execution. 

The  plaintiff  joined  issue  upon  those 
paragraphs  of  the  statement  of  defence, 
and  also  upon  so  much  of  the  first  para- 
graph of  the  said  statement  as  related  to 
the  appointment  of  the  plaintiff  as  an 
executor  and  residuary  legatee. 

The  issues  raised  on  the  pleadings  were 
tried  bv  a  special  jury  before  the  Presi- 
dent (Sir  James  Qannen)  on  the  6th  of 
June,  1880. 

Sir  John  Molker  and  Bwi/ford,  for  the 
plaintiff. 

Inderwich  and  Searle,  for  the  defendant. 

The  attesting  witnesses  to  the  will  were 
called  on  behalf  of  the  plaintiff,  but  be- 
yond the  fact  of  its  due  execution  by  tbe 
testatrix  in  their  presence,  and  their 
initialling  the  interlineation,  their  memory 
was  a  blank  on  the  subject.  Neither 
could  say  whether  it  was  contained  in  one 
or  two  sheets  of  paper ;  and  Mr.  Tremayne, 
who  had  read  the  will  before  its  execution, 
and  who  had  filled  up  the  attestation 
clause  at  the  request  of  the  testatrix,  had 
no  recollection  whatever  of  its  contents. 
It  i^peared,  however,  that  before  the 
execution  of  the  will  the  testatrix  re- 
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peatedly  expressed,  orally  and  in  letters, 
her  intention  of  making  her  nephew, 
Robert  John  Gould,  her  executor  and  re- 
siduary legatee  ;  and  it  further  appeared, 
from  declarations  of  the  testatrix  con- 
tained in  letters  written  after  the  execu- 
tion of  the  will,  and  repeated  by  her 
shortly  before  her  death,  that  she  believed 
she  had  given  effect  to  this  intention  in 
her  will. 

Sir  /.  Holker  tendered  the  declarations, 
both  those  made  before  as  well  as  those 
after  the  execution  of  the  will  by  the 
testatrix,  as  evidence  for  the  purpose  of 
proving  what  were  the  constituent  parts 
and  contents  of  the  will  at  the  time  of 
execution.  He  did  not  offer  them  as  evi- 
dence of  the  due  execution  of  the  will. 
The  case  was  covered  by  the  decision  of 
the  Court  of  Appeal  in  Sugden  v.  St, 
Leonards  (1). 

Inderurick  objected  to  the  reception  of 
both  classes  of  declarations.  The  will 
was  in  existence  and  before  the  Court, 
and  the  case  of  Sugden  v.  St,  Leonards  (1) 
did  not  apply.  The  question  which  arose 
on  the  appearance  of  the  papers  was 
whether  the  outer  sheet  formed  part  of 
them  when  the  will  was  executed.  It  was 
a  question  of  due  execution,  and  no  de- 
clarations by  the  testatrix  were  admis- 
sible. 

Thb  President  ruled  that  the  declara- 
tions were  admissible  for  the  purpose  for 
which  they  were  tendered. 

The  jury  found  their  verdict  in  favour 
of  the  pladntiff. 

The  Coubt  pronounced  for  the  will  as 
contained  in  the  two  sheets  of  paper,  with 
the  interlineation,  and  allowed  the  defen- 
dant costs  out  of  the  estate,  the  litigation 
having  arisen  from  the  state  in  which  the 
testatrix  had  lefb  the  papers. 

Inderwick  (with  him  SeaHe)  (on  June 
22)  moved  the  Court,  on  behalf  of  the 
defendant,  for  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  the  reception  of  inad- 
missible evidence  and  of  misdirection. 
The  question  in  the  case  was  simply  the 
due  execution  of  the  paper.  For  that 
purpose  evidence  of  intention  was  inad* 

(1)  45  Law  J.  Rep.  (App.)  P.,  D.  &  A  46j 
Law  Rep.  1  P.  D.  154. 
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missible.  The  jury  could  only  look  at  the 
paper  itself,  and  see  whether  it  formed 
necessarily  part  of  those  submitted  for 
probate.  Proof  of  the  due  execution  of 
the  will  could  not  be  made  by  any  state- 
ment which  the  testatrix  herself  might 
make. 

[The  Presidbnt. — But  this  has  nothing 
to  do  with  the  question  of  execution.] 

If  the  suggestion  were  that  it  was  a 
question  of  the  contents  of  the  will,  the 
difficulty  was  that  there  were  two  docu- 
ments, each  in  itself  perfect.  That  part 
of  the  paper  beginning  "  This  is  the  last 
will  and  testament  of  me,"  &c.,  was  duly 
executed  and  free  from  ambiguity;  but 
that  could  not  be  said  of  the  outer  paper 
— "  I  appoint  my  nephews,  Robert  John 
Gould  and  Robert  Gould  Lakes,  to  be  my 
executors  to  carry  my  will  into  effect,  and 
appoint  my  nephew,  Robert  John  Gould, 
residuary  legatee.  Signed  by  me  and 
placed  with  my  will,  1st  August,  1872." 
The  inference  to  be  drawn  from  the  lan- 
guage of  the  paper  was  that  it  was  written 
after  the  will  itself  was  written,  and  there 
was  no  evidence  to  shew  that  it  was  in 
existence  and  formed  part  of  the  will  when 
the  document  was  signed  by  the  testatrix 
and  attested  by  the  witnesses.  The  jury 
were  swayed  by  the  evidence  of  intention, 
and  when  the  case  was  so  presented  to 
them  they  had  no  option  but  to  find  that 
the  testatrix  had  given  effect  to  her  inten- 
tions in  her  will.  Sugden  v.  8t,  Leonards 
(1)  did  not  apply.  There  the  question 
was  as  to  the  contents  of  a  lost  will ;  here 
the  documents  were  in  existence,  and  the 
Court  could  not  go  beyond  the  proof 
which  they  themselves  furnished. 

The  President  (Sir  James  Hannen). 
— I  am  of  opinion  that  the  question  Mr. 
Inderwick  desires  to  raise  does  not  arise 
in  this  case,  because  I  am  of  opinion 
that  there  are  no  statements  in  the  letters 
written  by  the  testatrix  subsequent  to 
the  execution  of  the  will  which  had  any 
tendency  to  mislead  the  jury — I  say  mis- 
lead from  Mr.  Inderwick's  point  of  view 
— no  tendency  to  mislead  the  jury  upon 
the  only  issue  which  has  been  raised  for 
their  determination.  I  distinctly  told 
}}he  jury  that  the  question  waa  not  what 
the  testatrix  had  intended,  but  ^hat  she 


had  in  fact  done.  And  I  did  no  more 
in  reference  to  her  intentions,  though 
Mr.  Inderwick  himself  did  in  stating  in 
effect  that  there  was  no  dispute  what  her 
intentions  were.  The  question  was,  Had 
she  carried  them  out  ?  I  expressly  left 
that  to  \h.e  jury,  and  I  cannot  suppose 
that  a  special  jury  could  be  so  wantu^  in 
capacity  that  they  could  not  distinguish 
between  the  two  things.  It  was  proved 
abundantly  in  the  letters  written  both 
before  and  after  the  will,  that  she  in- 
tended to  constitute  her  nephew  resi- 
duary legatee.  But  the  question  was, 
whether  she  had  done  so  by  bringing  into 
connection  with  one  another  these  two 
sheets  of  paper  before  she  put  her  hand 
to  the  will ;  and  I  told  the  jury  in  the 
most  distinct  terms  that  that  was  the 
only  question  they  had  to  consider.  If 
that  be  so,  how  can  it  be  said  that  any 
substantial  wrong  or  miscarriage  resulted 
from  the  admission  in  evidence  of  letters 
in  which  she  shews  that  her  mind  con- 
tinued after  the  making  of  the  will  in 
the  same  state  in  which  it  was  before  the 
making  of  the  will,  namely,  that  she 
desired  her  nephew  should  be  residuary 
legatee?  I  repeat,  therefore,  on  that 
ground  I  should  refuse  the  rule. 

But  I  do  not  disguise  my  opinion  that 
statements  made  by  a  testator  after  the 
making  of  the  will,  not  merely  with  reb- 
rence  to  the  contents  of  a  lost  instrument, 
but  with  reference  to  the  oonstituent 
parts  of  an  existing  instrument,  are  ad- 
missible. That  has  been  decided  by  the 
Court  of  Appeal  in  Lord  8t.  Leonards 
Oase  (1).  There  is  no  distinction  be- 
tween this  case,  where  the  question  is 
what  formed  part  of  the  will,  and  that 
case,  where  the  question  was,  what  formed 
the  whole  will  where  the  will  is  lost.  We 
are  considering  now  after  the  evidence 
what  documents  together  constituted  the 
will.  Though  Mr.  Inderwick  objects  to 
the  admission  of  the  letters  before  the 
execution  of  the  will,  I  should  have 
thought  it  clear  beyond  the  possibility 
of  doubt  that  when  you  are  considering 
whether  or  not  several  pieces  of  paper 
constituted  the  will,  they  would  be  ad- 
missible in  evidence  to  shew  the  inten* 
tion  of  the  testatrix  to  make  dispositions 
in  conformity  with  those  which  are  found 
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in  these  several  sheets  of  paper.     Here 
the  qneBtion  is,  whether  these  two  papers 
were  joined  together  or  were  before  the 
testatrix  at  the  time  she  signed.     The 
question  of  law  woald  not  be  different  if 
Uie  suggestion  were  that  this  first  sheet 
was  a  forgery ;  and  suppose  a  will  consists 
of  several  sheets,  and  the  suggestion  is 
that  one  of  them  is  a  forgery,  or  that  it 
is  an  interpolation  by  somebody  after  the 
event,  can  it  be  said  that  in  order  to 
establiah  that  this  sheet  was  a  genuine 
part  of  the  will  you  could  not  give  in 
evidence  a  statemenb   of  the    testatrix 
before  she  made  the  .will  that  she  was 
going  to  dispose  of  her  property  in  the 
manner  in  which  it  appears  to  be  left  in 
the  paper  alleged  to  have  been  inter- 
polated F   And,  in  my  opinion,  statements 
to  the  same    effect    subsequent  to  the 
making  of  the  will  would  also  be  admis- 
sible in  order  to  shew  the  state  of  the 
testatrix's  mind  and  intentions.    It  would 
be  an  ingredient  in    the  consideration 
whether  or   no    the    supposed  interpo- 
lated sheet  were  a  part  of  the  will  at 
the  time  of  execution,  but,  as  I  have  said, 
I  see  no  distinction  between  the  state- 
ments made  by  a  testatrix  as  to  her  in- 
tentions  before    or  after  the  execution 
of  the  will.      I  think  that  the   case  is 
governed  by  the  decision  of  the  Court  of 
Appeal  in  the    cdse  of    Sttgden  v.   BL 
Leonards  (1),  and  I  undoubtedly  am  of 
opinion  that  any  statements  of  the  testa- 
trix, whether  made  before  or  after  the 
execution  of  the  will,  are  admissible  in 
evidence  with  a  view  of  shewing  what 
were  the  constituent  parts  of  the  will.    I, 
therefore,  refuse  the  application. 


Solicitors — Geaie  &  Son,  agents  for  B.  0.  Oidlej, 
]^ter,  for  plaintiff;  Bell  &  Steward,  agents 
for  Carljron  &  Stephens,  St.  Austell,  for  defen- 
dant. 
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THE   AFBIKA. 


Distrihxfiion  of  Salvage  —  Demurrer  — 
Merchant  Shipping  Act,  1854,  s.  182 — 
Equitable  and  Bona  Fide  Agreements, 

In  a/n  action  for  distribution  of  salvage 
the  defendants  may  plead  cm  agreement  by 
which  the  plaintiffs  have  acc^ted  certain 
sums  in  respect  of  the  amouii  of  salvage 
reward  due  to  them  respectively.  Such  a 
pleading  is  not  demurrable  u/nder  section 
182  of  the  Merchant  Shipping  Act^  1854, 
hut  the  Court  will  at  the  hearing  consider 
whether  or  not  it  is  a/n  equitable  agreement 
and  entered  into  in  good  faith. 

This  was  a  demurrer  to  a  paragraph  in 
a  statement  of  defence  in  an  action  for 
distribution  of  salvage.  The  statement 
of  claim  narrated  in  the  first  twelve  para- 
graphs the  salvage  services  rendered  by 
the  plaintiffs,  pi^  of  the  crew  of  the 
Afrikay  by  the  remainder  of  the  orew, 
and  by  the  ship  of  which  the  defendants, 
Messrs.  Bailey  &  Leetham,  were  the 
owners.  The  statement  of  defence  ad- 
mitted the  facts  of  the  case,  except  those 
stated  in  paragraph  13,  and  it  was  to  the 
defence  as  raised  in  this  part  of  the 
statement  of  defence  that  the  demurrer 
referred. 

The  following  are  the  material  plead- 
ings. 

Statement  of  claim. 

13.  The  defendants  have  received  for 
and  in  respect  of  the  said  services  the 
sum  of  3,000Z.  as  and  for  salvage  reward 
for  the  services  rendered  as  aforesaid  to 
the  Afrika^  her  crew  and  carffo,  and 
before  its  ascertainment  or  receipt  they 
paid  to  the  plaintiff,  William  Bristow, 
the  sum  of  15Z.,  and  to  the  remaining 
plaintiffs  12/.  10$.  each,  on  account  of 
the  sums  due  to  them  in  respect  of  their 
services  aforesaid;  but  the  defendants, 
though  requested  by  the  plaintiffii  so  to 
do,  have  wholly  refused  to  pay  the  plain- 
tiffs, or  any  of  them,  any  further  sum  or 
sums  as  their  equitable  proportion  of  the 
said  sum  of  8,0002.,  and  there  still  re- 
mains due  and  owing  from  the  defen- 
dants to  the  plaintiffs,  a  large  sum  as  snoh 
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proportion  as  aforesaid,  and  the  plaintiffs 
are  nnable  to  obtain  the  same  withont 
the  assistance  of  this  honourable  Conrt. 

Statement  of  defence. 

6.  In  answer  to  the  13th  paragraph 
the  defendants  admit  and  allege  that 
they  have  received  the  sum  of  3,000Z., 
and  no  more,  as  and  for  salvage  reward 
for  and  in  satisfaction  of  all  claims  for 
all  the  said  services  rendered  to  the 
Afrika^  her  crew  and  cargo,  by  the 
Dwrhanhj  her  master  and  crew,  and  they 
say  that  the  plaintiffs,  Alexander  Bever- 
idge,  Haken  Olsen,  Richard  BandaU, 
John  Millar,  James  William  Gillies  and 
Henry  Green,  and  certain  other  members 
of  the  said  crew  of  the  Burhamy  namely, 
J.  W.  GK>od,  T.  Wilkinson  and  A.  Ander- 
son, instructed  Messrs.  Singleton  <&  Mar- 
tinson,  solicitors,  to  act  as  their  solicitors, 
and  to  apply  on  their  behalf  to  the  de- 
fendants for  the  payment  of  their  respec- 
tive shares  of  the  said  salvage,  and  autho- 
rised the  said  solioitors  to  settle  their 
respective  claims  in  respect  of  the  said 
salvage  with  the  defendants,  and  that, 
after  the  sum  of  3,000Z.  had  been  finally 
ascertained  and  settled  as  the  total 
amount  of  salvage  in  respect  of  the 
said  services,  and  after  such  sum  had 
oome  to  the  hands  of  the  defendants  or 
their  agents,  and  after  the  said  plaintiffs 
and  their  solicitors  had  full  knowledcfe 
thereof,  the  said  plaintiffs  and  the  said 
J.  W.  Good,  T.  Wilkinson  and  A.  An- 
derson, by  their  said  solicitors,  agreed 
with  the  defendants  to  accept  from  the 
defendants  the  sum  of  132Z.  10«.  in  set- 
tlement of  the  daims  of  the  said  William 
Gillies,  ELaken  Olsen,  Alexander  Bever- 
idge,  Richard  Randall,  John  Millar,  Henry 
Green,  J.  W.  Good,  T.  Wilkinson  and  A. 
Anderson  respectively,  for  and  in  respect 
of  the  said  salvage,  and  their  costs  and 
the  sum  of  132{.  10«.  were,  on  the  8th  day 
of  July,  1879,  accordingly  paid  by  the 
defendiants  and  received  bv  tne  said  soli- 
oitors acting  on  behalf  of  and  with  the 
authority  of  the  said  Alexander  Bever- 
idffe,  BAken  Olsen,  Richard  Randall, 
John  Millar,  James  William  Gillies, 
Henry  Green,  J.  W.  Gt>od,  T.  Wilkinson 
and  A.  Anderson,  in  settlement  of  their 
respective  claims  for  salvage  and  costs. 
The  defendants  crave  leave  to  refer  to 


the  authority  in  writing  given  by  the 
said  plaintiffs  to  the  said  solicitors,  and 
to  the  receipt  for  the  said  sum  of 
132Z.  10«. 

Reply  and  demurrer. 

3.  The  said  plaintiffs,  except  as  to  so 
much  of  paragraph  6  of  the  statement  of 
defence  as  admits  the  receipt  by  the  de- 
fendants of  the  sum  of  3,0002.,  demur  to 
such  paragraph,  and  say  that  the  same 
is  bad  in  law,  upon  the  grounds  that  such 
paragraph  does  not  allege  that  the  sums 
therein  stated  to  have  been  paid  to  and 
received  by  the  plaintiffs  in  settlement  of 
their  said  claims  were  or  are  enough  to 
satisfy  the  plaintiffs'  claim  in  respect  of 
the  plaintifb'  shares  of  the  said  «dvage, 
and  also  that  the  agreement  in  the  said 
paragraph  stated  by  and  under  which 
the  plaintiffs  agreed  to  accept,  and  did 
accept,  the  sums  in  the  said  paragraph 
mentioned  in  settlement  of  their  respeo* 
tive  claims,  was  and  is  a  stipulation  by 
which  the  plaintiffs  consented  to  abandon 
a  right  wluch  they  had  or  might  obtain 
in  the  nature  of  salvage,  and  that  such 
agreement  is  wholly  inoperative  under 
the  provisions  of  the  Merchant  Shipping 
Act,  1854,  s.  182,  and  on  other  grounds 
sufficient  in  law  to  sustain  tliis  demurrer. 

AajpvnaXly  in  support  of  the  demurrer. 
— By  section  182  of  the  Merchant  Ship- 
ping Act,  1854  (1),  no  seaman  can 
abandon  any  right  he  may  have  in  the 
nature  of  siJvage,  and  no  agreement  can 
defeat  the  right  to  a  fedr  proportion  of 
the  salvage  which  always  continues  to 
exist.  Every  agreement  which  purports 
to  settle  a  salvage  claim,  and  does  not 
shew  on  its  &ce  that  the  amount  to  be 
paid  is  an  equitable  sum,  is  an  agreement 
by  which  a  seaman  abandons  a  right  to 
salvage,  and  so  falls  within  the  operation 
of  the  statute,  and  that  is  the  case  here — 
Ths  Bosario  (2). 

Olarksoti^  contra. 

Sib  B.  J.  Phillimore. — This  is  a  case 
of  distribution  of  salvage.     A  steamship 

(1)  17  &  18  Vict.  c.  104.  8.  182:—.  ...  "and 
oTerj  BtipnlatioD  bj  which  a  soaman  consents 
.  .  .  .  tx)  abandon  any  right  which  he  may  have 
or  obtain  in  the  nature  of  salvage  shall  be  wholly 
inoperative." 

(2)  Law  Bep.  2  P.  D.  42. 
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called  the  Dwrham  rendered  certain  ser- 
▼ioes  on  the  28tti  of  March,  1879,  in  the 
Onlf  of  Finland,  to  a  ship  called  the 
Afrika^  and  3,000Z.  has  been  accepted  as 
Uie  total  snm  of  salvage  remaneration,  and 
paid  over  to  the  owners  of  the  Dwrhami, 
Certain  of  the  crew  have  brought  the 
present  action,  in  which  thej  claim  such 
portion  of  this  sum  as  is  dae  to  them ;  and 
the  owners  of  the  JDtirAam,  who  have  ap- 
peared to  defend  this  suit^  in  the  6th 
paragraph  of  their  statement  of  defence 
aver  that  the  plaintiffs  had  instructed 
certain  persons  to  act  as  their  solicitors, 
and  agreed  with  the  defendants  as  to  the 
payment  of  the  respective  shares  of  the 
salvage  reward,  and  had  authorised  the 
same  solicitors  to  settle  their  claims  with 
the  defendants,  and  that,  after  the  said 
sum  of  3,000Z.  had  been  finaUy  ascer- 
tained and  settled,  and  after  it  liad  come 
to  the  hands  of  the  defendants  or  their 
agents,  and  after  the  plaintiffs  and  their 
solicitors  had  full  knowledge  thereof,  the 
plaintiffs  agreed  to  accept  a  sum  of 
132Z.  10«.  in  settlement  of  their  claims. 
This  paragraph  is  demurred  to  principally 
upon  the  ground  that  it  sets  up  an  agree- 
ment to  accept  a  certain  sum  in  respect 
of  salvage  remuneration,  contraiy  to  the 
provisions  of  section  182  of  the  Merchant 
Shipping  Act,  1854,  which  renders  it 
unlawful  for  any  seaman  to  abandon  his 
right  to  vrages  in  the  case  of  the  loss  of 
the  ship,  or  abandon  any  right  he  may 
have  or  obtain  in  the  nature  of  salvage. 
Now,  it-  has  been  urged  by  counsel  that 
any  agreement  of  any  sort  or  kind  by 
which  a  seaman  is  to  receive  a  certain 
sum  in  respect  of  salvage  in  lieu  of  the 
Bum  which  might  be  awarded  by  the 
Court  is  invalid  and  wholly  inoperative. 
This  conclusion  cannot,  I  think,  be  sus- 
tained, though  I  should  not  take  the 
ooui.'se  of  r^ecting  this  demurrer  if  I 
thouffht  that  by  so  doing  I  was  prevent- 
ing tibe  plaintiffs  from  contradicting  the 
6th  paragraph  of  the  defeuce.  But  it 
may  be  well  that  on  this  point  I  should 
refer  to  the  law  laid  down  in  The 
Enchantress  (3),  which  seems  to  be  quite 
clear;  and  I  find  that  Dr.  Lushington 
there  said,  "  I  conceive  a  duly  is  hereby 

(3)  1  Luflh.  93 ;  30  Law  J.  Rep.  Adm.  15. 
\ou  49.— P.,  D.  &  A, 
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imposed  on  me  to  decree  upon  applica- 
tion made  what  in  my  judgment  is  an 
equitable  apportionment  of  salvage,  unless 
I  am  barred  by  one  of  two  circumstances 
— either  an  equitable  agreement  made 
between  the  parties  or  an  equitable 
tender."  The  latter  of  these  two  cir- 
cumstances we  have  not  now  to  con- 
sider. Dr.  Lushington  goes  on  to  say, 
*'  1  will  consider  the  present  case  in  both 
ways :  first,  was  there  an  equitable  agree- 
ment made  between  the  parties  ?  "  Now, 
in  the  present  case,  the  terms  of  this 
agreement  are  not  yet  before  the  Court, 
and  will  only  come  under  consideration 
when  the  matter  is  properly  sub  judice^ 
when  one  of  the  questions  to  be  deter- 
mined will  be  whether  the  agreement, 
having  been  made  bv  solicitors  and 
approved  by  the  parties,  was,  having 
regard  to  all  the  circumstances,  equit- 
able and  fair.  On  the  one  hand,  I 
think  it  is  competent  for  the  defendants 
to  set  up  the  defence  which  I  find  in 
paragraph  6  of  their  statement  of  de- 
fence ;  and  on  the  other,  I  see  no  reason 
why  the  plaintiffs  should  not  say,  ad- 
mitting the  facts  as  to  the  making  of  the 
agreement  through  solicitors,  yet  having 
regard  to  all  the  circumstances,  it  is  one 
of  those  agreements,  either  fraudulent  or 
illusory,  which  this  Court  has  always 
had  jurisdiction  to  look  into,  and,  if 
necessary,  set  aside,  so  as  to  reopen  the 
question  of  the  manner  in  which  the 
salvage  reward  should  be  distributed.  I 
therefore  reject  the  present  demurrer. 

The  question  of  the  propriety  of  the 
agreement  came  under  diBCussion  on  the 
hearing  of  the  cause,  and  the  following 
judgment  was  (on  February  26)  de- 
livered by 

Sib  B.  J.  PuiLLiMOBB. — I  am  of  opinion 
that  this  agreement  docs  not  militate 
against  any  of  the  sections  of  the  Mer- 
chant Shipping  Acts  which  have  been  re- 
ferred to.  The  question  before  me  is  not 
whether,  if  the  plaintiffs  had  been  plain- 
tiffs in  an  action  of  salvage,  the  Court 
would  have  awarded  them  more  or  less 
than  the  sum  which  they  have  agreed  to 
accept,  but  whether  any  good  ground  has 
been  shewn  why  the  Court  should  inter- 
fere with  the  arrangement  that  has  been 
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made.  No  doubt  if  any  fraud  or  conceal- 
meut  had  been  shewn  the  Court  would 
not  hesitate  to  reopen  the  whole  matter, 
but  in  my  opinion  no  evidence  has  been 
offered  which  tends  to  show  any  fraud  or 
concealment,  or  any  improper  conduct  on 
the  part  of  the  defendants'  agents,  in 
order  to  induce  the  plaintiffs  to  sign  a 
receipt.  Throughout  the  whole  transac- 
tion they  were  assisted  by  a  solicitor  who 
seems  to  have  acted  with  perfect  good 
faith,  nor  again  is  there  anything,  so  far 
as  I  can  see,  extravagantly  wrong  in  the 
actual  settlement,  as  acquiesced  in  by  the 
plaintiffs.  I,  therefore,  dismiss  this  action, 
with  costs. 


Solicitors— H.  C.  Coote,  agent  for  Cowell,  Great 
Yarmouth,  for  plaintiffs ;  Bollit  &  Sons,  for 
defendants. 
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Towage  —  Delay  —  Payment  of  extra 
Sum, 

When  a  contract  is  entered  into  to  taiv  a 
vessel  from  one  point  to  another  for  a  fixed 
sum,  the  tug  cannot  claim  extra  remtmera^ 
tion  in  the  nature  of  payment  for  towage  in 
respect  of  a  delay  which  occurs  during  the 
transit  without  any  fault  on  the  part  of 
the  tug  or  the  tow. 

This  was  an  action  commenced  in  the 
City  of  London  Court,  and  transferred 
by  consent  to  the  Admirftlty  Division. 
By  arrangement  between  the  partiss  it 
was  tried  without  witnesses  or  pleaKiiogs 
upon  certain  agreed  facts. 

The  steam  tug  Vivid  entered  into  an 
agreement  with  the  ship  Hjenrvmett  to  tow 
her  from  Sea  reach  to  a  London  dock,  for 
the  sum  of  18i.  The  Vivid  accordingly 
took  the  Hjemmett  in  tow,  and  some  time 
after  doing  so,  the  steamer  W.  H,  Ricketts 
came  into  collision  with  the  Hjemmett, 
The  Vivid,  with  the  Hjemmett  in  tow, 
arrived  off  Gravesend  at  (5.30  p.m.  on 
the  26th  of  December,  and  the  master  of 
the    Hjemmett    insisted    on    staying    at 


Gravesend  to  clear  away  wreckage,  and 
that  the  tug  should  be  ready  when  the 
work  was  done,  to  complete  the  remainder 
of  the  service.  The  Hjemmett  remained 
three  days  at  Gravesend,  and  was  then 
towed  by  the  Vivid  to  the  London  dock. 
The  Vivid  brought  her  action  for  the  sum 
of  181, ,  being  payment  at  the  rate  of  61. 
per  day,  for  each  day's  delay  at  Qraves- 
end. 

The  defendant  had  tendered  the  sum 
of  ISl.  in  satisfaction  of  the  claim. 

Olarkson,  for  the  Vivid, — ^A  misfortune 
occurred  to  the  Hjemmetty  and  so  there 
was  an  interruption  in  the  transit,  and 
our  tug  has  been  in  the  service  of  the 
Hjenwiett  for  a  much  longer  period  than 
was  contemplated  by  the  parties. 

There  was,  in  fact,  a  fresh  contract  to 
remain  by  the  ship  at  Gravesend,  and  an 
implied  contract  for  payment  beyond  the 
sum  originally  agreed  upon. 

[The  Court.— -Has  this  Court  ever  given 
f  uribher  towage  remuneration  on  account 
of  some  unforeseen  circumstance  having 
occurred  during  the  transit  P] 

PhiUimore,  for  the  Hjemmett, — The  tug 
did  not  choose  to  stipulate  for  speciid 
remuneration  in  case  of  any  contingency, 
and  so  cannot  claim  more  than  the  lump 
sum  for  which  the  contract  was  to  be 
performed.  The  plaintiff  is  seeking  for 
something  which  is  neither  properiy  sal- 
vage nor  towage  remuneration.  He  re- 
ferred to  the  Annapolis  (1)  and  the 
Sirathnaver  (2). 

Olarkson  in  reply. 

Sir  B.  J.  Phillimore. — In  deciding 
this  case  I  wish  it  first  of  all  to  be  under- 
stood that  I  am  giving  no  decision  which 
in  any  way  affects  a  case  in  which  it  can 
bo  contended  that  a  salvage  service  has 
been  grafted  on  to  a  towage  contract. 
Here  we  have  a  definite  agreement  entered 
into,  by  which  the  Vivid  was  to  tow  the 
Hjemmett  from  one  point  to  another  for 
a  fixed  sum.  Of  course  a  subsequent 
accident  may  release  the  tug  from  the 
performance  of  the  duty  which  she  has 
contracted  to  undertake ;  or,  again,  she 

(1)  Lush.  356. 

(2)  U\w  Kep.  1  App.  Cas.  58 ;  34  Law  Times, 
N.S.  148. 
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may  render  salvage  services  to  the  tow. 
But  this  is  not  the  case  here,  and  the  tng 
merely  contends  that  she  performed,  a 
kind  of  ontside  towage  service,  the  exact 
legal  character  of  which  it  is  somewhat 
difficult  to  define.  It  appears  to  me  that 
I  cannot  entertain  such  a  claim  as  that 
which  is  here  put  forward,  and  all  that 
under  the  circumstances  of  this  case  the 
tng  is  entitled  to  obtain  from  the  tow  is 
the  sum  of  18Z.,  the  remuneration  agreed 
upon  for  the  service  which  she  performed. 
I,  therefore,  dismiss  the  suit  and  ffive  the 
defendant  tiie  costs  of  the  action  from  the 
time  of  the  tender  of  132. 


Solicitors— Lowlem  &  Oc,  for  plaintifp;  Waddilore 
Sc  Nutt,  for  defezuiaDt. 
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PBINCB     HENBT     THB     SIXTT- 

Nnrm    of     beuss-kostbitz 
(deceased). 


1880. 
Jan.  27. 


Qerman  Will — Executor's  Oath — Affir- 
motion, 

A,^  a  native  of  and  domiciled  in  Oer- 
many  J  made  and  duly  executed  his  last  wiU 
and  testament,  with  ten  codicHs  thereto,  ac" 
cording  to  German  law,  and  thereof  op- 
painied  B,,  his  nephew,  executor.  The  wiU 
was  proved  in  the  Court  of  Oera,  in  Oer" 
many.  It  was  requisite  that  probcUe  of  it 
should  also  he  obtained  in  this  Court,  and 
the  necessary  papers  for  the  purpose,  with 
due  instructions,  were  forwarded  to  B.,  the 
executor,  in  Germany.  The  papers  were 
returned  by  B.,  accompanied  by  an  affi/rma^ 
tion  which  was  made  by  him  before  the 
British  Vice- Consul  at  Breslau,  but  it  con- 
tained no  statement  that  he  had  a  consden-' 
tious  objection  to  the  taking  of  an  oath,  so 
as  to  bring  him  within  the  exception  created 
by  the  Oommofi  Law  Procedure  Act,  1854, 
section  20.  The  Court  held  that  the  affirm 
motion  was  defective,  and  refused  to  receive 
the  papers. 

The  deceased.  Prince  Henry  the  69th 
of  Beuss-Kostritz,  in  the  empire  of  Ger- 
msnajj  died  on  the  21st  of   February, 


1878,  having  made  and  duly  executed  his 
last  will  and  testament,  wi&  ten  codicils 
thereto,  according  to  Glerman  law,  and 
thereof  appointed  Otto  Theodore  von 
Seydewitz,  his  nephew,  and  President  of 
the  German  Imperial  Parliament  at  Ber- 
lin, executor.  The  will  was  proved  in 
the  Court  of  Gera,  in  (Germany,  but  it  was 
necessary  that  probate  of  it  should  also 
be  obtained  in  this  Court,  the  deceased 
having  died  possessed  as  trustee  of  pro- 
perty  in  England.  The  necessary  papers 
for  the  purpose  were  prepared  in  this 
country  and  forwarded  to  Germany,  but 
were  returned  imperfectly  executed. - 
Fresh  sets  of  papers  were  then  forwarded 
to  the  executor,  and  his  attention  was 
specially  called  to  the  &.ct  that  by  the  law 
of  England  and  the  practice  of  the  Court, 
he  should  make  the  usual  affidavit  re« 
quired  of  applicants  in  such  cases,  unless 
he  had  a  conscientious  objection  to  the 
taking  of  an  oath,  which  should  be  stated 
in  the  affirmation.  The  papers  were, 
however,  again  returned,  accompanied 
merely  with  an  affirmation,  which  ran : — 
*'  I,  Otto  Theodore  von  Seydewitz,  late 
Governor-General  of  Worlitz,  and  Presi- 
dent of  the  German  Imperial  Parliament 
at  Berlin,  Ao.,  the  nephew  of  the  de- 
ceased, solemnly  declare  and  affirm  and 
say  that  I  believe  the  paper  writing  hereto 
annexed  and  marked  by  me  to  be  an  offi. 
cial  copy  under  seal  of  the  Court  of  Gera 
of  the  true  and  original  last  will  and 
testament,  with  ten  codicils  thereto,  of," 

The  affirmation  was  made  before  Mr. 
Herman  Herbert,  British  Vice-Consul  at 
Breslau,  but  there  was  nothing  to  shew 
that  the  affirmant  had  a  conscientious  ob- 
jection to  the  taking  of  an  oath. 

Bayford  moved  the  Court  to  order  that 
the  papers  be  received  in  the  registry, 
and  that  the  g^rant  of  probate  of  the  will 
and  codicils  might  issue. 

The  Pbesident  (Sir  James  Haknbn). — 
The  case  really  has  had  perhaps  an  undue 
importance  given  to  it.  I  will  not  specu- 
late upon  the  causes  of  that,  but  I  have 
thought  it  right  to  put  in  writing  what 
I  have  to  say  upon  the  subject,  in  order 
that  there  may  be  no  misunderstanding. 
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By  the  law  of  England,  speaking  gene- 
rally, no  fact  can  be  proved  before  a 
judicial  tribunal  otherwise  than  by  the 
statement  of  a  witness  under  the  sanction 
of  an  oath.  Exceptions  have  been  made 
by  various  statutes  in  favour  of  particular 
persons.  The  only  exception  which  need 
be  referred  to  as  having  any  bearing  on 
the  case  is  that  created  by  the  Common 
Law  Procedure  Act,  1854,  section  20: 
"If  any  person  called  as  a  witness,  or 
required  or  desiring  to  make  an  affidavit 
or  deposition,  shall  refuse  or  be  unwilling, 
from  alleged  conscientious  motives,  to  be 
sworn,  it  shall  be  lawful  for  the  Court  or 
Judge,  or  other  presiding  officer  or  person 
qualified  to  take  affidavits  or  depositions, 
upon  being  satisfied  of  the  sincerity  of 
such  objections,  to  permit  such  person, 
instead  of  being  sworn,  to  make  his  or  her 
solemn  affirmation  or  deposition  in  the 
words  following  " — and  I  have  no  power 
to  dispense  wiw  this  as  I  should  with  the 
mere  rule  of  this  Court :  "  I,  A.  B.,  do 
solemnly,  sincerely  and  truly  affirm  and 
declare  that  the  taking  of  any  oath  is,  ac- 
cording to  my  religious  belief,  unlawful ; 
and  I  do  also  solemnly,  sincerely  and 
truly  affirm  and  declare,"  <fec.  Now,  the 
applicant  has  not  shewn  that  he  comes 
within  this  exception,  and  I  presume  that 
he  is  unable  to  do  so,  as  the  papers  have 
been  returned  to  him  from  the  registry 
with  full  directions,  and  he  has  declined 
to  state  that  he  has  conscientious  scruples 
to  the  taking  of  an  oath,  or,  indeed,  to 
g^ve  any  reason  for  using  an  affirmation 
instead  of  an  oath.  It  appears,  however, 
from  the  papers  which  have  been  deposited 
in  the  registry  that  it  is  contended  that 
his  affirmation  should  be  received,  because 
it  is  alleged,  though  not  proved,  that  in 
Germany  voluntary  oaths  are  illegal,  and 
that  no  person  can  administer  a  voluntary 
oath  to  a  Qerman  subject  in  G^ermany. 
The  section  of  the  Act  above  quoted  was 
intended  for  the  relief  of  persons  who 
have  a  conscientious  objection  to  the 
taking  of  any  oath.  Whether  the  appli. 
cant,  who  does  not  state  that  he  has  such 
scruples,  can  be  excused  from  taking  an 
oath  on  the  ground  suggested  is  a  ques- 
tion which  I  have  not  at  present  the 
materials  for  determining.  But  I  must 
observe  that,  even  if  the  law  of  Germany 


should  be  as  it  is  suggested  it  is,  it  would 
not  follow  that  the  applicant  would  be 
entitled  to  grive  his  evidence  by  affirma- 
tion instead  of  oath.  It  is  indisputable 
that  Acts  of  Parliament  are  enacted  for 
British  subjects,  and  that  no  foreign  sub- 
ject resident  in  his  native  country  can  be 
'compelled  to  obey  them,  particularly  when 
they  run  contrary  to  the  laws  of  thie 
foreign  country.  But,  on  the  other  hand, 
the  English  Legislature  is  entitled  to  im- 
pose what  conditions  it  thinks  expedient 
in  the  making  of  decrees  by  English  lai- 
bunals,  one  of  these  conditions  being  that 
all  evidence  shall  be  given  on  oath,  with 
the  exceptions  referred  to.  K  this  condi- 
tion should  work  hardship  on  a  litigant 
or  witness  who  is  forbidden  by  the  law  of 
his  own  country  to  comply  with  it^  the 
English  tribunal  cannot  obviate  this  hard- 
ship by  setting  aside  the  law  which  it  sits 
to  administer.  But  there  is  another  rule 
of  English  law  which  the  applicant  has 
not  at  present  complied  with,  and  that  is, 
that  the  laws  of  foreign  countries  must 
be  proved  as  &cts,  and  in  the  same  way 
as  other  facts,  by  the  oath  of  persons 
acquainted  with  them.  In  the  present 
case  no  such  evidence  is  offered,  except 
a  letter  from  a  gentleman  said  to  be 
connected  with  the  British  Vice-Consu- 
late at  Breslau,  in  which  he  states  that 
the  British  Consul  at  Konigsberg  has 
advised  in  a  certain  way.  As  that  gen- 
tleman is  probably  not  responsible  for 
the  use  which  has  been  attempted  to  be 
made  of  his  letter,  I  will  only  say  with 
regard  to  it  that  it  is  not  legal  evidence 
in  England  of  (German  law.  The  proper 
course  to  pursue  in  order  even  to  raise  the 
question  which  I  am  asked  to  consider  is 
to  obtain  the  evidence  of  some  expert  of 
what  the  German  law  is  on  the  subject. 
I  presume  that  the  German  law  does  not 
forbid  a  German  in  England  to  conform 
to  English  law,  and,  if  it  does  not,  the 
better  course  would  be  to  obtain  the  evi- 
dence on  oath  from  some  German  jurist 
in  this  country ;  and  the  question  he  wiU 
have  to  answer  is  this, "  Where  a  German 
is  obliged,  in  order  to  enforce  his  rights 
in  England,  to  institute  proceedings  in  an 
English  Court  of  competent  jurisdiction 
which  requires  facts  to  be  proved  before 
it  upon  oathy  is  he  forbidden  b^  the  laiv^ 
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of  Oennany  to  make  oath  of  the  facts  he 
18  required  to  prove  in  England?'*  I 
maj  observe  that  we  also  have  a  law 
which  forbids  the  taking  of  yolnntarj 
oaths;  but  it  has  never  been  suggested 
that  an  oath  is  voluntary,  and  therefore 
nnlawfal  within  the  meaniog  of  the  enact- 
ment, merely  because  the  person  need  not 
make  it,  if  he  chooses  to  abandon  the 
right  for  the  enforcement  of  which  it  is 
necessary.  I  must^  therefore,  reject  the 
application. 


Sdicitor— W.  B.  Abbott. 
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DiVOBOS. 

1880 
May  5 

Desertion — Wife^e  Petition  for  DiasolU' 
Hon  of  Marriage  on  the  Qrounds  of  Advl- 
tery  and  OrueUy — PeHtion  withdrawn,  at 
Hearing — Fresh  Petition  filed  after  la/pee 
of  Two  Years  charging  Adultery  and  Be- 
sertion. 

The  respondent  eloped  with  a  Miss  8. 
on  the  2ind  of  January^  1877,  leamng  his 
wife  destitute.  On  the  16th  of  April,  1877, 
shefUed  a  petition  for  divorce  on  the  ground 
of  his  adultery  and  cruelty ,  hut  withdrew 
die  petition  at  the  hearing  on  the  2^nd  of 
Novembery  1877,  it  being  doubtful  on  the 
evidence  whether  the  charge  of  cruelty 
eould  be  sustained.  On  the  12th  of 
February,  1880,  she  filed  a  fresh  petition 
praying  for  a  decree  on  the  grou/nd  of  the 
retpondent^s  adultery  and  desertion.  The 
respondent  had  never  contributed  towards 
her  support  since  he  left  her  in  1877,  and 
he  was  stiU  living  with  Miss  8.  when  the 
copy  petition  and  citation  were  served  on 
him  an  the  26th  of  February,  1880:— 
Held,  thcd  the  petition  was  wAl  presented 
and  that  the  petitioner  was  entitled  to  a 
decree  on  the  ground  of  the  respondents 
aduUery  and  desertion. 

This  was  a  petition  by  the  wife  for 
dissolution  of  marriage  on  the  grounds 
of  the  husband's  adultery  and  of  desertion 


for  two  years  and  upwards.  The  parties 
were  married  on  the  18th  of  September, 
1867,  at  the  church  of  St.  John's,  Port- 
sea,  in  Hampshire,  and  cohabited  to- 
gether at  different  places  in  England, 
among  others  at  Dartmouth,  where  they 
were  resident  in  1876.  At  the  end  of 
November,  1876,  the  petitioner's  health 
became  impaired,  and  with  the  consent 
of  her  husband  she  went  for  change  of 
air  to  some  iriends  at  Gateshead.  She 
wrote  from  Gateshead  to  her  husband 
asking  him  to  come  and  spend  the  Christ- 
mas with  her,  and  also  for  some  money, 
but  he  took  no  notice  of  her  letter. 

The  petitioner  had  had  frequentlyto  com- 
plain of  his  intimacy  with  a  Miss  Sutton, 
who  was  a  frequent  visitor  at  their  house 
against  the  petitioner's  wish,  and  on  the 
2nd  of  January,  1877,  his  wife  being 
still  at  Gateshead,  he  eloped  with  Miss 
Sutton,  leaving  his  wife  and  child  wholly 
destitute.  On  the  8rd  of  January,  1877, 
the  day  following  the  elopement,  he 
wrote  to  a  fellow  clerk  a  letter  which 
contained  this  passage :  "  I  ascertained 
a  cruel  report  was  being  circulated  in 
Dartmouth  regarding  Ada  Sutton  and 
myself,  and  which,  though  utterly  false, 
would  have  stuck  to  us  both  ;  and  after 
my  acquaintance  with  her  and  both  being 
fond  of  each  other,  1  was  determined  to 
take  her  away  and  will  eventually  marry 
her."  With  the  exception  of  one  letter 
which  he  wrote  to  his  wife  very  shortly 
after  leaving  Dartmouth,  he  never  com- 
municated with  her  after  his  elopement 
or  contributed  in  any  way  towards  her 
support. 

On  the  16th  of  April,  1877,  the  peti- 
tioner filed  a  petition  in  this  Division 
praying  for  a  dissolution  of  her  marriage 
with  the  respondent  by  reason  of  his 
adultery  and  cruelty.  No  appearance 
was  entered  on  behalf  of  the  respondent. 
The  case  came  on  for  hearing  before  the 
Court  itself  on  the  22nd  of  November, 
1877,  but  it  being  doubtful  whether  the 
charge  of  cruelty  coald  be  sustained,  the 
petition  was  withdrawn  by  leave  of  the 
Court. 

A  fresh  petition  was  filed  by  her  on 
the  12th  of  February,  1880,  praying  for 
a  decree  on  the  ground  of  the  respon- 
dent's adultery  and  desertion.    The  para- 
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graph  charging  the  desertion  alleged  that 
the  respondent  "  has  deserted  your  peti- 
tioner for  two  years  and  upwards  before 
the  date  and  filing  of  this  petition  without 
reasonable  excnse."  The  copy  petition 
and  citation  were  served  on  the  respon- 
dent at  Bedford  on  the  25th  of  Febmary, 
1880,  at  which  date  he  was  still  living 
with  Miss  Sutton,  but  he  did  not  appear 
in  the  suit. 

The  case  was  heard  before  the  Court 
itself  on  the  5th  of  May,  1880. 

Indenvich  (Bayfard  with  him),  for  the 
petitioner. 

On  the  conclusion  of  the  evidence 
adduced  in  support  of  the  petition, 

The  President  (Sir  James  Hannen) 
said — The  case  is  perfectly  clear  and 
would  not  call  for  any  remark  were  it 
not  that  I  have  found  that  some  misap- 
prehension exists  in  regard  to  desertion 
in  circumstances  like  these.  It  is  quite 
plain  that  when  the  respondent  left  his 
wife,  eloping  with  another  woman,  there 
was  at  that  time  a  desertion  of  the  peti. 
tioner,  and  if  that  state  of  things  had 
continued  without  anything  more  for  two 
years,  the  petitioner  would  have  been 
entitled  to  institute  a  suit  for  dissolution 
of  marriage.  It  is  true  that  she  did 
institute  a  suit  for  dissolution  of  mar- 
riage upon  the  ground  of  cruelty  and 
addltery,  so  that  for  some  time  before 
two  years  had  elapsed  she  was  seeking  to 
have  her  marriage  annulled ;  but  that  is 
not  inconsistent  with  her  afterwards 
abandoning  that  suit,  and,  after  having 
waited  the  requisite  time,  instituting  a 
fresh  suit  for  dissolution  on  the  ground 
of  her  husband's  adultery  and  desertion, 
for,  as  it  appears,  he  has,  since  he  left 
her,  been  cohabiting  with  the  woman  in 
whose  company  he  eloped.  There  never 
was  a  time  at  which  the  petitioner  was 
bound  to  go  back  and  live  with  him, 
because  she  was  always  justified  in  re- 
fusing to  do  so  as  long  as  he  continued 
to  live  with  the  woman  for  whose  com- 
pany he  had  abandoned  her ;  and,  there- 
fore, as  it  was  in  the  beginning  desertion 
on  his  part,  as  the  oircumstoncea  have 
never  been  changed,  that  state  of  things 
which  was  a  desertion  in  the  first  instance 


has  continued  a  desertion  for  now  more 
than  two  years,  and  consequently  the 
petitioner  is  entitled  to  succeed.  I, 
therefore,  pronounce  a  decree  nwt,  with 
costs,  and  custody  of  the  children  to  the 
petitioner. 


Solicitors—Crowder,  Anstie,  and  Vizazd,  agents 
for  Simpson  &  Hocldm,  Manchester,  for  peti- 
tioner. 


Divorce. 

1880 
June 


fiCE.  1 

10.      > 
1,8.  J 


WICKHAM  V.  WIOKHAM. 


Dissolution  of  Marriage — Decree  Nisi 
pronotmced — Decree  not  made  ahsohUe — 
Be-marriage  of  Petitioner, 

The  petitioner  {the  wife)  obtained  a  (2e- 
cree  nisi  for  dissolution  of  her  mamage 
with  the  respondent.  The  decree  was  pro^ 
flounced  on  the  V?th  of  June^  1868,  hU 
was  not  made  ahsohde,  owing  to  inadver' 
tence  or  neglect  on  the  part  of  the  peH- 
tioner^s  solicitor,  who  had  undertaken  to 
do  all  thai;  was  necessary  in  the  matter. 
In  the  heUef  that  the  decree  had  hemh  made 
absolute,  the  petitioner  went  through  a 
ceremony  of  marriage  with  D.  8.,  on  the 
17th  of  September,  1871.  She  afterwards 
lived  with  him  as  his  wife  and  had  chil- 
dren by  him,  and  did  not  discover,  untU 
May,  1880,  thai  the  decree  for  the  disso- 
hitwn  of  her  marriage  with  the  respondent 
had  not  been  made  absolute.  She  now  op- 
pUed  to  have  the  decree  made  aibsohUe, 
No  opposition  was  offered  by  the  Queer! s 
Proctor,  a/nd  the  Oourt  granted  the  appU" 
cation. 

Alice  Ruth  Wickham  instituted  a  suit 
for  dissolution  of  her  marriage  with  her 
husband,  Alfred  Colling  Wickham,  on 
the  ground  of  his  adultery,  coupled  with 
crueliy  and  desertion,  and  obtained  a 
decree  nisi  on  the  17th  of  June,  1868. 
The  petitioner  was  present  in  Court  when 
the  decree  was  pronounced,  and  she  knew 
that  it  would  be  necessary  to  have  the 
decree  made  absolute  to  complete  the 
divorce  for  which  she  had  prayed  in  her 
petition.    Her  solicitor  (since  deceased) 
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told  her,  however,  on  the  day  the  decree 
nisi  was  pronounced,  that  her  attendance 
wonld  not  be  again  required ;  that  the 
making  the  decree  nisi  absolute  was  a 
matter  of  form,  and  that  he  would  attend 
to  it.  There  was  no  appearance  or  inter- 
vention bj  the  Queen's  Proctor  or  any 
member  of  the  public  in  opposition  to 
the  decree,  but  owing  to  neglect  or  in- 
adyertence  on  the  part  of  the  solicitor, 
who  it  appeared  conducted  his  business 
in  a  very  loose  and  irregular  manner, 
and  who  died  by  his  own  hand,  the  de- 
cree was  not  made  absolute.  In  the 
belief  that  all  things  necessary  in  the 
case  had  been  done,  and  that  the  decree 
nisi  had  been  made  absolute,  the  peti- 
tioner, on  the  17th  of  September,  1871, 
went  through  a  ceremony  of  marriage 
with  one  Daniel  Smiley,  at  the  Begislary 
Office,  Burnley,  in  Lancashire,  in  her 
maiden  name  of  Bodriguez,  which  she 
considered  was  the  right  name  for  her  to 
assume  on  her  supposed  divorce  from  her 
first  husband,  Alfred  Colling  Wickham. 
She  lived  with  Smiley  as  ms  wife,  and 
had  a  fiunily  of  three  children  by  him. 
She  did  not  become  aware  until  the  8th 
of  May,  1880,  that  the  decree  nisi  pro- 
nounced on  the  16th  of  June,  1868,  for 
dissolution  of  her  marriage  with  Alfred 
Coiling  Wickham,  had  not  been  made 
absolute,  and  that  her  marriage  conse- 
quently with  Smiley  was  invalid.  These 
averments  were  proved  by  her  affidavit. 

Searle,  for  the  petitioner,  moved  the 
Court,  on  the  1st  of  June,  to  make  the 
decree  absolute.  He  was  instructed  to 
ask  that  the  decree  might  operate  from 
the  time  at  which  in  due  course  it  should 
have  been  made  absolute ;  but  it  was  not 
in  the  power  of  the  Court  to  make  it  re- 
trospective. 

The  Pbssidint  (Sib  Jambs  Hannen). — 
That  cannot  be  done.  If  the  facts  should 
remain  unaltered,  I  shall  make  the  de- 
cree absolute ;  but  I  think  there  should 
be  an  intervention  by  the  Queen's  Proc- 
tor. 

Searle,  on  the  8th  of  June,  renewed 
the  application. 

Oarst^  for  the  Queen's   Proctor,   said 


that  under  the  circumstances  there  was 
no  desire  to  offer  any  opposition  to  the 
decree  being  made  absolute.  The  Attor- 
ney-Oeneral,  however,  thought  it  right 
that  the  attention  of  suitors  should  be 
drawn  to  the  danger  which  they  incurred 
in  neglecting  to  have  the  decrees  obtained 
by  them  made  absolute. 

Thb  Pbesident. — I  quite  agree  in  what 
the  learned  counsel  has  said  on  the  part 
of  the  Attomev-General.  No  opposition 
being  offered  in  the  case,  I  am  nappy  to 
be  able  to  act  upon  my  first  impression, 
and  shall  make  the  decree  absolute. 


Solicitors  for  petitioner — ^H.  0.  Goote ;  the  Queen's 

Proctor. 
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THE  SAVEBMAKE. 


to 


Adhibaltt. 

1880. 

April  13. 

ProGtiee  —  Collision  —  Both     Ships 
blame — Oosts  of  Beferenee. 

At  the  hearing  of  an  coition  of  da/niage 
in  which  there  was  a  cladm  and  a  counter' 
claim  by  the  two  ships,  the  Court  found  both 
ships  to  blame,  and  condemned  each  ship 
in  a  fnoiety  of  the  damage  sustained  by  the 
other.  The  question  of  damage  was  re* 
ferred  to  the  Registrar  and  merchants,  and 
no  order  wa^  rrvade  as  to  costs.  After^ 
wards  the  defenda/nt  ship  brought  its  eowi- 
teT'Claim  into  the  registry,  and  less  than 
one-ninth  of  the  amount  claimed  in  the 
counter-claim  was  struck  off,  and  no  men- 
tion was  made  in  the  repoH  as  to  the  costs 
of  the  reference: — Held,  thai  the  owners 
of  the  plaintiff  ship  must  pay  the  costs  of 
and  incident  to  this  reference. 

This  was  an  action  of  damage  insti- 
tuted on  behalf  of  the  owners  of  the  steam- 
ship Vesumus  against  the  steamship  Sa/ver* 
nake.  The  owners  of  the  Savernake  de- 
fended the  suit,  and  claimed  damages  by 
way  of  counter-claim  against  the  owners  of 
the  Vesuvius,  and  on  the  24ith  of  July,  1876, 
the  Court  pronounced  that  both  vessels 
were  to  blajne  for  the  collision  in  respect 
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of  which  the  action  was  brought,  con- 
demned the  owners  of  each  in  a  moiety 
of  the  losses  and  damages  sustained  bj 
the  other,  referred  the  question  of  damages 
to  the  registrar  and  merchants,  and 
made  no  order  as  to  costs.  In  November, 
1876,  the  owners  of  the  Savemake  com- 
menced proceedings  in  the  Chancery 
Division  for  the  purpose  of  having  their 
liability  for  the  damage  to  the  Vesuvius 
and  her  cargo  in  consequence  of  the  col- 
lision limited  under  the  Merchant  Ship- 
ping Act,  1862,  s.  54,  and  on  the  29th  of 
December,  1877,  paid  into  Court  in  that 
action,  5,212^.  0«.  5d.,  being  8Z.  per  ton 
on  the  tonnage  of  the  Savemake,  together 
with  interest. 

On  the  8th  of  May,  1877,  the  Judge 
of  the  Admiralty  Division  stayed  all  pro- 
ceedings in  the  action  in  this  Division, 
pending  the  decision  of  the  action  for 
limitation  of  liability,  in  which,  on  the 
25th  of  June,  1877,  judgment  was  given 
by  which  a  declaration  of  limitation  of 
liability  of  the  owners  of  the  Savemake  as 
claimed  by  them  was  made  and  enquiries 
were  directed  that  the  amount  paid  into 
Court  might  be  distributed  among  the 
persons  entitled  thereto. 

By  an  order  of  the  Master  of  the  Bolls 
made  in  the  limitation  action  on  the  19th 
of  July,  1877,  it  was  declared,  irder  alia, 
that  the  owners  of  the  Vesuvius  were  en- 
titled to  prove  for  the  moiety  of  the  loss 
and  danuige  sustained  by  them,  less  a 
moiety  of  the  loss  and  damage  sustained 
by  the  owners  of  the  8a/vemaJcej  and  that 
the  enquiries  directed  for  the  purpose 
of  the  distribution  of  the  amount  paid 
into  Court  should  stand  over  till  the  loss 
or  damages  in  respect  of  which  the 
owners  of  the  Savemake  were  liable  had 
been  assessed  in  the  Admiralty  Division. 

So  much  of  the  last-mentioned  order 
as  declared  that  the  owners  of  the  Vesu- 
vvus  were  entitled  to  prove  for  the  moiety 
of  the  loss  and  damages  sustained  by 
them,  less  a  moiety  of  the  damage  sus- 
tained by  the  owners  of  the  Savemake^ 
was  reversed  by  the  Court  of  Appeal  on 
the  22nd  of  March,  1879,  and  that  Court 
declared  that  the  owners  of  the  Vesuvius 
were  entitled  to  prove  against  the  fund 
in  Court  for  the  amount  of  one  moiety  of 
the  loss  or  damage  suffered  by  their  ves- 


sel in  the  collision,  and  that  the  amount 
for  which  they  were  so  entitled  to  prove 
should  be  ascertained  in  the  Admiralty 
Registry  as  directed  by  the  order  of  the 
Judge  made  on  the  24th  of  July,  1876. 
See  Ohapman  v.  The  Boyal  Netherlands 
Steam  Navigation  Oonvparvy  (1). 

On  the  22nd  of  July,  1879,  the  owners 
of  the  Sa/oemake  brought  their  oonnter- 
claim  in  to  the  registry,  amounting  to 
95  7Z.  68,  No  tender  was  made  by  the 
owners  of  the  Vesuvius^  and  on  the  10th 
of  November,  1879,  the  registrar  re- 
ported that  there  was  due  to  the  owners 
of  the  Savemake  the  sum  of  8482.  13«., 
with  interest,  but  made  no  mention  of 
the  costs  of  the  reference. 

Myburgh,  for  the  owners  of  the  Saver- 
nake,  moved  to  condemn  the  owners  of 
the  Vesuvius  in  the  costs  of  and  incident 
to  the  reference.  He  argued  that  the 
Court  has  a  discretion  as  to  the  way  in 
which  the  costs  of  the  reference  are  to  be 
borne,  and  it  is  now  settled  that  that  dis- 
cretion must  be  exercised  without  refer- 
ence to  the  judgment  pronounced  at  the 
hearing  of  the  action,  and  solely  accord- 
ing to  the  result  of  the  reference.  He 
referred  to  The  Gonsett  (2).  In  the  pre- 
sent case  the  counters-claim  brought  by 
the  owners  of  the  Savemake  was  not  ex- 
orbitant, and  no  tender  was  made  by  the 
Vesuviiis, 

Olarksofij  contra. 

Sib  Robert  Phillimorb. — In  this  case 
I  must  follow  the  decision  of  the  Court 
of  Appeal  in  the  case  of  The  Gonsett  (2). 
The  application  will,  therefore,  be  granted, 
with  costs. 


Solicitors — ^Pritchard  &  Sod,  for  the  owners  of 
the  Vemviua  ;  T.  Cooper  &  Co.,  for  the  owners 
of  the  Savemake. 


(1)  48  Law  J.  Rep.  Chanc.  (App.)  449;  Law 
Rep.  4  P.  D.  167. 

(2)  Ante,  p.  24 ;  affirmed  on  appeal ;  Law  Bep^ 
b  P.  D.  77. 
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THE  ALHAMBRA. 


Aduiraltt. 
1880 
July  14 

Breach  of  Contract — Oharter-party  and 
Bm  of  Lading—Safe  Part, 

When  it  is  agreed  by  a  charter-party 
that  a  ship  shall  proceed  to  a  safe  port,  or 
so  near  thereto  as  she  can  safely  get,  the 
master  is  howid,  if  ordered  to  a  port  which 
can  only  be  entered  by  first  discharging 
part  of  the  cargo,  to  allow  such  an  amount 
as  may  be  necessary  to  be  taken  out,  and 
then  to  enter  the  port,  if  the  lighterage  can 
be  done  in  a  place  and  wnder  circumstances 
which  will  not  expose  the  vessel  to  danger. 

This  was  an  action  for  breach  of  con- 
tract against  the  ship  Alhambra,  nnder 
the  circumstances  set  out  in  the  judg- 
ment. 

It  was  proved,  that  in  order  to  enable 
the  Alhambra  to  get  within  the  harbour 
of  Lowestoft  (to  which  she  was  ordered 
by  the  consignee  of  the  cargo)  from  the 
roads,  419  tons  of  cargo  out  of  a  total 
of  639  tons,  must  be  taken  out  into 
lighters  in  the  roads.  It  was  farther 
proved  that  large  ships  of  the  draught  of 
the  Alhamhra — ^namely,  sixteen  and  a- 
half  feet,  generally  took  the  ground  in- 
side the  hfurbour ;  and  from  the  evidence 
of  one  of  the  plaintiffs  it  appeared  that  in 
some  cases,  at  any  rate,  in  which  ships  of 
the  draught  of  the  Alhambra  had  entered 
Lowestoft,  this  port  had  been  expressly 
named  in  the  charter-party.  The  plaintiff 
was  also  unable  to  give  any  distinct  in- 
stance when,  so  far  as  he  could  remember, 
Lowestoft  had  not  been  named,  though  it 
might  not  have  been. 

MUward  and  Aspincdl,  for  the  plaintiffs. 

Butt  and  Olarhson,  for  the  defendants. 

MUward,  for  the  plaintiffs,  argued  that 
where  there  is  a  roadstead  in  which  a 
vessel  can  be  lightened,  this  is  a  safe 
port,  within  the  meaning  of  a  charter- 
party — Ogden  v.  Oraham  (1).  He  also 
relied  on  Parker  v.  Winlow  (2),  Bastifell  v. 
Lloyd  (3),  SchUizzi  v.  Berry  (4),  Brereton 

(1)  B.  &  S.  773 ;  31  Law  J.  Rep.  Q.B.  26. 

(2)  7  K  &  B.  942 ;  27  Law  J.  Rep.  aB.  49. 
I  Hurl.  &  C.  388 ;  81  Law  J.  Rep.  Ezch. 
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(4)  4  E.  &  B.  873 ;  24  Law  J.  Rep.  a.B.  198. 
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V.  Ohapma/n  (5),  Otbson  v.  HUlstrom  (6), 
Capper  v.  Wallace  (7),  Hay  ton  v.  Irwvn 
(8). 

BvM,  for  the  defendants,  argued  that  a 
safe  port  must  mean  one  in  which  a 
vessel  such  as  the  Alhambra  could  always 
lie  and  discharge  afloat  at  all  times  of  the 
tide.  The  question  of  the  custom  of  the 
port  cannot  be  imported  into  the  decision 
of  the  case.  In  most  of  the  cases  cited 
on  behalf  of  the  plaintiffs,  a  particular 
port  was  named,  which  distinguished  them 
from  this  case.  The  later  authorities 
show  that  a  master  is  bound  to  take  his 
ship  into  a  port  if  the  lighterage  is  rea- 
sonable; in  the  present  case  419  tons 
would  have  had  to  be  taken  from  the 
Alhambra  to  reduce  her  four  feet,  and 
this  would  not  have  been  a  reasonable 
amount,  as  the  whole  cargo  only  consisted 
of  639  tons. 

MUward,  in  reply. 

Cv/r.  adv,  vuU. 

Sib  B.  J.  Phillimobe. — ^As  this  is  the 
first  case  of  the  kind  which  has  come  be- 
fore this  Court,  I  have  taken  a  few  days 
to  consider  my  judgment  upon  it.  The 
Alhambra,  a  Norwegian  barque,  of  the 
burthen  of  about  467  tons,  was  chartered 
at  Baltimore,  in  the  United  States  of 
America,  to  go  from  that  place  to  Queens- 
town  or  Falmouth  for  orders,  and  thence 
to  a  safe  port  in  the  United  Kingdom,  or 
central  ports  on  the  Continent,  or  as  near 
thereunto  as  she  could  safely  get,  and 
always  lay  and  discharge  afloat.  It  was 
provided  also,  among  other  things,  that 
lighterage  (if  any)  should  be  always  at 
the  risk  and  expense  of  the  cargo.  The 
cargo  consisted  of  Indian  corn  in  bulk, 
and  in  ship's  bags.  The  ship  sailed  to 
Falmouth,  at  which  port  she  arrived  on 
the  5th  djay  of  January,  1880.  On  the 
same  day  the  cargo  was  sold  by  Borrow- 
man  &  Co.,  who  had  bought  it,  to  Messrs. 
Everett,  to  whom  the  bills  of  lading  were 
duly  endorsed.  No  port  was  mentioned 
in  the  charter-party,  but  Messrs.  Everett 

(5)  7  Bing.  559. 

(6)  3  Asp.  Mar.  Gas.  802 ;  8  Sees.  Gas. ;  sub 
nam.  HiUstrom  v.  Otbson. 

(7)  49  Law  J.  Rep.  Q.B.  350;   Law  Rep.  5 
Q.B.  D.  163. 

(8)  Law  Rep.  6  C.P.  D.  130. 
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&  Go.  gave  orders  to  the  master  of  the 
Alhambra  to  proceed  to  Lowestoft,  and 
there  discharge  the  cargo. 

"  Falmouth,  6th  January,  1880. 

"  Captain  Comelinssen,  of  the 
**  Alhamhraj  Falmonth. 
"  Sir, — We  have  just  received  a  com- 
mnnioation  by  telegraph,  of  which  the 
following  is  a  copy : — 

"  *  From  Borrowman,  Phillips  &  Co., 
London,  to  G.  C.  Fox  &  Co.,  Falmouth. 
Please  order  Alhamhra^  with  maize  from 
Baltimore,  to  proceed  to  Lowestoft.  We 
repeat  Alhambra  to  Lowestoft  for  dis- 
charge.' 

"  Yours  respectfully, 
"  W.  G.  C.  Fox  &  Co. 

"  Anderson  C.  Wilson." 

Fox  h  Co.  were  the  agents  of  Borrow- 
man &  Co.  This  was  followed  up  by  a 
letter  the  next  day,  the  6th  of  January. 

"  Falmouth,  6th  January,  1880. 

'*  Captain  Comelinssen,  of  the 
'*  Alhambra^  Falmouth. 
"  Sir, — We  have  just  received  a  com- 
munication by  telegraph,  of  which  the 
following  is  a  copy :  — 

"  *  From  Borrowman,  Phillips  &  Co., 
London,  to  G.  C.  Fox  <Sb  Co.,  Falmouth. 
Insist  upon  Alhambra  proceeding  to  Lowe- 
stoft for  discharge.  Give  captain  notice 
owners  of  cargo  will  hold  him  responsible 
for  any  and  all  losses  incurred  by  his 
delay.' 

"  Tours  respectfully, 
"  G.  C.  Fox  &  Co. 

"  Anderson  C.  Wilson." 

On  the  same  day  the  captain  of  the 
Alhambra  telegraphed   to   the   harbour- 
master at  Lowestoft,  and  received  an- 
swer.    Copy  telegram  :-^ 
"  Falmouth. 

"  Lowestoft,  6th  January,  1880. 
'*  From  Comelinssen  to  harbour.master. 

"What  draught  water  can  safely — 
always  afloat — discharge  Lowestoft. — 
Please  answer.  Reply  paid.  Address 
Fox  &  Co." 

"Lowestoft,  January  6th,  1880. 

"  From  Captain  Massingham,  harbour- 
master, Lowestofl,  to  Comelinssen,  Fox  & 
Co.,  Falmouth. 


'*  Your  message — sixteen  feet  average 
high  water,  eleven  low — soft  muddy  bot- 
tom— ^never  known  vessel  take  harm  in 
Lowestoft  harbour." 

On  the  6th  of  January  also,  the  captain 
telegraphed  to  Borrowman  it  Co.,  as 
follows.     Copy  of  telegram : — 

"  6th  January,  1880. 

"  Borrowman,  Phillips  &  Co,  41  Seeth- 
ing Lane,  London. 

'*  If  you  will  give  solid  guarantee 
against  all  consequences,  I  will  piXKseed 
to  Lowestoft  Roads ;  if  not,  I  will  pro- 
test against  your  order,  and  proceed  to 
Harwich,  if  you  cannot  give  me  another 
safe  discharging  place,  more  convenient 
for  you  to  receive  my  cargo,  according  to 
charter-party.     Telegraph  reply. 

"  Comelinssen,  of  illAam&ra." 

Of  the  proposal  for  a  gpiarantee,  I 
think,  no  notice  was  taken  by  Borrowman 
&  Co.,  who  were  quite  justified  in  refusing 
to  enter  into  a  new  contract,  which  this 
would  have  been,  and  in  abiding  by  the 
contract  already  made. 

On  the  20th  of  January  the  plaintiffs, 
Everett  ft  Co.,  sent  the  following  letter 
to  the  captain  of  the  Alhambra,    Copy : — 

'^  To  Captain  H.  Comelinssen,  of  the 
barque  Alhambra^  of  Lanwig,  Norway, 
and  lying  in  Harwich  harbour. 

"  Sir, — Take  notice,  that  I  am  the  con- 
signee of  the  cargo  of  maize,  and  laden  on 
board  your  vessel,  and  require  you  forth- 
with to  proceed  to  Lowestoft,  and  deliver 
such  cargo  to  me  there,  according  to  the 
terms  of  the  charter-party  and  bill  of 
lading.  And  take  further  notice,  that  I 
am  prepared  to  pay  freight,  as  provided 
by  the  charter-party,  and  at  my  own  ex- 
pense to  lighten  your  vessel  in  Lowestoft 
Koads,  sufficiently  to  enable  her  to  lie 
always  afloat  in  Lowestoft  harbour,  if 
necessary,  should  the  draught  of  water  so 
require. 

''  Dated  this  80th  day  of  January,  1880. 

"  Everett  ft  Son. 

"  W.  S.  Everett," 

The  captain  went  on  to  Harwich,  and 
there  discharged  his  cargo.  The  plain- 
tiffs, Everett  ft  Son,  wrote  as  follows. 
Copy: — 
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**  To  Captain  H.  Gomelinssen,  of  the 
barque  Alhambra,  of  Lanwig,  Norway, 
now  lying  in  Harwich  harbonr. 

''  Sir, — Take  notice,  that  I  receive  the 
cargo  laden  on  board  yonr  yesse],  and  con- 
signed to  me  at  Lowestoft,  nnder  protest, 
in  Harwich  harbonr,  reserving  my  right 
to  proceed  against  yon  to  recover  the 
damages  which  I  have  'sustained,  and 
may  sustain,  in  consequence  of  your  re- 
fusing to  proceed  to  Lowestoft,  and  there 
deliver  such  cargo,  according  to  the  terms 
of  your  charter-party. 

"  Dated  this  20th  day  of  January,  1880. 
♦'  W.  Everett  A  Sons, 

«  For  W.  S.  Everett." 

On  this  state  of  facts,  the  plaintiffs 
claim  damages  for  a  breach  of  contract. 
The  defendants  maintain  that  there  was 
no  breach  of  contract,  inasmuch  as  Lowe- 
stoft was  not  a  safe  place  of  discharge  for 
the  Alhamhra^  and  that  Harwich  was  the 
nearest  safe  port  in  which  the  cargo  conld 
be  discharged.  It  appears  that  the  AU 
hamhra  drew  sixteen  feet  six  inches  of 
water  when  laden,  eight  or  nine  feet 
without  a  cargo,  eleven  and  a  half  feet  in 
ballast.  Lowestoft  Beads  afford  a  safe 
and  good  discharge,  sheltered  from  all 
winds  but  S.S.W.  Tansley,  a  pilot,  re- 
sident at  Lowestoft,  said  he  had  some- 
times seen  200  sail  in  these  roads.  When 
the  cargo  was  lightered  down  to  twelve 
feet,  the  Alhamhra  could  go  inside  the 
harbour.  From  high  water  to  low  six 
hoars  intervened.  The  discharge  into 
lighters  appears  to  be  usual.  On  Monday, 
the  19th  of  January,  the  day  on  which 
the  Alhamhra  arrived  off  Lowestoft,  the 
morning  high  water  was  17  feet,  evening 
water  15  feet  6  inches,  low  water,  11  feet 
6  inches.  On  January  20th,  at  high 
water  in  the  morning,  there  were  16  feet 
9  inches  over  the  bar,  evening  tide  16  feet 
3  inches ;  at  low  water,  morning,  12  feet 
9  inches,  and  13  feet  3  inches  evening. 
On  Wednesday,  the  21st  of  January, 
there  were  17  feet  6  inches,  morning  tide ; 
so  that  it  wonld  appear  that  in  the  morn- 
ing tide  of  the  19th  and  21st  the  Alhamhra 
might  have  entered,  if  not  wholly  without 
lightering,  with  very  little.  In  the  evening 
the  tide  was  15  feet  6  inches,  low  water 
13  feet  6  inches,  so  that  by  a  reduction 
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on  lightering  of  the  cargo  by  three  feet 
the  Alham^a  could  have  entered  at  low 
tide  on  that  day  (9). 

The  vessels  that  entered  when  there 
was  a  depth  of  sixteen  feet  of  water,  did 
usually  take  the  ground,  but  there  was  a 
soft  mud  bottom,  and  the  evidence  is  that 
no  injury  was  ever  done  to  vessels  entering. 
The  general  custom  certainly  is  for  vessels 
to  lighter  in  the  road  and  then  go  into 
port.  It  appears  that  the  Alhaml)ra  sailed 
for  Lowestoft  on  the  15th  of  January,  and 
on  the  19th  sighted  that  place,  and  took  a 
pilot  on  board  when  abreast  of  Lowestoft, 
about  five  or  six  miles  off.  The  captain 
never  went  nearer  to  Lowestoft  or  ascer- 
tained by  persontkl  inspection  the  state  of 
the  port.  This  pilot  has  not  been  ex- 
amined, but  it  would  seem  that  the  captain 
sailed  with  him  some  distance,  and  then 
took  a  Harwich  pilot  on  board  and  went 
to  Harwich. 

It  is  contended  by  the  defendants,  first, 
that  this  is  not  a  safe  port  within  the  mean- 
ing of  the  charter-party,  where  the  ship 
can  lie  and  discharge  afloat ;  secondly,  that 
the  Alhamhra  was  not  bound  to  discharge 
in  the  roadstead,  in  order  to  make  her 
enter  the  port,  to  the  extent  that  the 
evidence  shews  that  she  must  have  done 
in  this  case.  Various  cases  were  cited  by 
counsel,  but  the  law  as  applicable  to  this 
case  now  before  me  appears  to  be  laid 
down  in  the  following  judgments.  In 
SchUtzzi  V.  Derry  (4)  the  defendant  had 
contracted  by  charter-party  that  his  ship, 
then  in  London,  should  sail  to  Gk^lats  or 

(9)  I WM  faniiflhed  with  the  foUowiDg  abstract 
from  the  log  of  the  harbour-master : — 


Winds. 


H.W. 


Morning.  fMon.  Jan.  19;  the  day 
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Ibrail,  or  so  near  thereanto  as  she  might 
safely  get,  and  there  load  a  cargo  from 
plaintiffs'  factor,  and  therewith  proceed 
to  a  port  in  the  United  Kingdom,  unless 
prevented  by  the  causes  usually  excepted. 
The  ship  arrived  at  the  mouth  of  the 
Danube  on  the  5th  of  November,  and 
found  not  enough  water  to  cross  the  bar. 
It  was  not  safe  for  her  to  remain  off  the 
mouth  later  than  the  11th  of  December, 
and  on  that  day  she  proceeded  to  Odessa, 
and  took  in  a  cargo  from  other  parties. 
After  the  7th  of  the  following  January 
there  was  enough  water  to  enable  the 
ship  to  cross  the  bar  and  sail  to  Galatz. 
Lord  Chief  Justice  Campbell  said,  "  I 
am  really  unable  to  entertain  any  doubt 
of  the  plaintiffs  being  able  to  recover. 
As  to  the  first  plea,  the  meaning  of  the 
charter-party  must  be  that  the  vessel  is  to 
get  within  the  bounds  of  the  port,  though 
she  may  not  reach  the  actual  harbour. 
Now,  could  it  be  said  that  the  vessel,  if 
she  was  obstructed  in  entering  the  Dar- 
danelles, had  completed  her  voyage  to 
Galatz  ?  There  can,  therefore,  be  no  doubt 
as  to  the  first  issue.  Then,  as  to  the 
second  issue,  were  the  defendants  pre- 
vented by  dangers  and  accidents  of  the 
seas  from  completing  the  voyage  ?  Clearly 
not.  For,  though  from  the  5th  of  No- 
vember to  the  7th  of  January  the  vessel 
could  not  cross  the  bar  at  the  Sulina 
mouth  of  the  Danube,  yet  she  might  have 
done  so  after  the  7th  of  January,  and 
would  then  have  reached  her  port  of  des- 
tination." Mr.  Justice  Crompton  said, 
"  I  cannot  see  any  doubt.  Here  is  a 
positive  contract  to  proceed  to  a  port  un- 
less prevented  by  dangers  and  accidents 
of  the  seas,  Ao.  That  must  mean  pre- 
vented from  doing  so  at  all :  it  would  be 
most  dangerous  to  hold  that  temporary 
obstruction  puts  an  end  to  the  obliga- 
tion." The  case  of  Bastifell  v.  Lhyd  (3) 
was  an  action  on  a  charter-party,  by 
which  the  plaintiffs'  ship,  Bebec,  should 
go  to  Llanelly  and  take  on  board  a  cargo 
of  culm,  and  being  so  loaded  should 
therewith  proceed  with  all  convenient 
speed  to  Cole's  wharf,  Rochester,  or  so 
near  thereunto  as  she  might  safely  get, 
and  deliver  the  same  on  being  paid 
freight,  Ac. 
The  ship  arrived  with  the  car^  at 


Rochester  on  the  24th  of  October,  and 
was  moored  at  the  buoys  about  500  yards 
from  and  opposite  ColcyS  wharf.  On  the 
25th  of  October  the  master  gave  the  de- 
fendants' agent  notice  that  the  vessel  was 
ready  to  discharge  her  cargo,  and  he 
desired  the  master  to  come  alongside 
Cole's  wharf.  At  that  time  there  was  not 
sufficient  water  for  the  vessel  to  come 
alongside  the  wharf,  and  the  agent  re- 
fused to  send  lighters  to  receive  part  of 
the  cargo  so  as  to  lighten  the  vessel  and 
enable  her  to  come  idongside  the  wharf; 
the  state  of  the  tide  did  not  allow  the  vessel 
to  be  removed  to  Cole'd  wharf  until  the 
4th  of  November,  and  on  the  following 
day  she  commenced  discharging  her 
cargo.  In  an  action  for  demurrage  it  was 
holden  that  the  master  was  bound  to  take 
the  vessel  alongside  Cole's  wharf.  Lord 
Justice  Bramwell,  who  was  one  of  the 
Judges  who  heard  the  argument,  said, 
"  I  cannot  help  thinking  that  the  de- 
fendant is  right  when  he  says  that  the 
vessel  was  bound  to  go  alongside  the 
wharf ;  as  pointed  out  by  the  Lord  Chief 
Baron,  the  object  of  the  charterer  was  to 
save  the  expense  of  lighterage.  Suppose 
the  shipowner  found  that  he  could  not 
get  alongside  the  wharf  for  two  or  three 
days,  when  the  tide  would  rise  high,  he 
would  clearly  have  been  bound  to  wait, 
since  he  could  then  safely  get  there.  He 
has  undertaken  to  go  alongside  Cole's 
wharf,  unless  the  want  of  safety  renders 
it  necessary  that  he  should  stop  short  of 
that  place.  It  is  admitted  that  by  waiting 
a  short  time  he  not  only  could  but  did 
get  there.  It  might  be  different  if  there 
were  only  one  or  two  tides  in  the  year 
which  would  enable  the  vessel  to  reach 
the  wharf,  but  it  is  not  necessary  to 
say  what  the  master  ought  to  do  in  that 
case.  As  it  is,  convenience  and  common 
sense  are  in  favour  of  the  defendant."  In 
the  Scotch  case  of  Oibson  v.  HUUtrom  (6), 
which  is  considered,  I  believe,  the  leading 
case  on  this  question,  the  master  had  b^ 
come  bound  under  his  charter-party  to 
proceed  to  Glasgow,  or  as  near  thereunto 
as  the  ship  might  safely  get  and  lie  afloat 
at  all  times  of  tide.  On  arriving  at  a 
-point  off  Greenock  known  as  the  tail  of 
the  bank,  it  was  found  that  she  could  not 
with  her  foil  oar^  Ue  afloat  in  Glasgow 
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harbour  at  all  times  of  tide.  The  con- 
signee, who  was  at  hand,  requested  the 
master  to  discharge  what  was  necessary 
to  lighten  the  ship,  i,e.  one-fifth  of  the 
cargo,  and  to  proceed  with  the  residue  to 
Glasgow.  The  majority  of  the  Court 
held  that  this  was  a  reasonable  request, 
that  it  was  in  the  course  of  the  master's 
duty  to  proceed  with  the  residue  of  the 
cargo  to  Glasgow,  and  that  he  could  not 
claim  demurrage  for  the  time  taken  in 
reaching  that  port.  Lord  Kinlock,  in  de- 
livering his  judgment  says,  '*  I  think  the 
words  '  As  she  may  safely  get,'  are  reason- 
able to  be  construed  to  mean,  'As  it  is 
possible  to  take  her  with  safety;'  and  this 
possibility  must  be  considered  with  refer- 
ence to  the  due  and  usual  method  of 
accomplishing  such  safety.  If  the  obstacle 
to  her  proceeding  is  a  bar  at  the  mouth 
of  the  harbour  which  a  slight  lightening 
would  enable  her  to  surmount,  I  cannot 
think  that  the  master  would  be  entitled 
to  refuse  the  lightening,  and  to  insist  on 
delivering  the  whole  cargo  in  the  open 
sea."  The  proceeding  at  the  tail  of  the 
bank — ^that  is,  the  unloading  of  one-fifth 
of  the  cargo — was  not  in  any  sound  sense 
a  delivery  of  the  cargo,  it  was  lightening 
for  the  purposes  of  navigation.  Had  the 
proposal  been  to  take  out  four- fifths  of 
the  cargo  at  the  tail  of  the  bank,  and  to 
go  on  with  the  remaining  one-fifth,  the 
ship-master's  argument  would  have  had  a 
great  deal  more  of  plausibility,  for  in  such 
a  case  a  great  deal  may  depend  on  the 
difference  of  more  or  less  it  may  draw, 
that  very  distinction  between  lightening 
and  discharging  the  ship  which  is  all 
important  in  the  case." 

In  the  case  of  Nelson  v.  Dhal  (10), 
where  there  was  a  provision  in  the  charter- 
party  that  the  ship  should  be  brought  to 
a  particular  place,  or  as  near  thereunto  as 
she  might  safely  get,  it  was  laid  down 
(p.  598)  "  that  in  such  a  contract  it  must 
be  considered  whether  the  obstruction  to 
the  ship  entering  the  docks  was  of  tem- 
porary  or  permanent  nature,  that  an  ob- 
struction must  be  considered  a  permanent 
one  which  cannot  be  removed  in  a  time 
which  is  reasonable,  having  regard  to  the 
interests  of  the  shipowner  and  the  con- 
signee." 

(10)  Law  Bep.  12^Gh.  D.  p.  662. 
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This  doctrine  as  to  a  temporary  ob- 
stacle not  being  a  sufficient  impediment 
to  the  execution  of  the  contract  was  ap- 
plied  to  the  case  of  over-draught  of  a 
vessel  in  the  following  case:  In  Oa^er 
^  Go.  V.  TFaZZoce  Brothers  (7)  it  was 
agreed  by  charter-party  that  a  ship  was 
to  take  in  a  full  cargo  at  Bombay,  and 
proceed  therewith  to  a  safe  port  on  the 
Continent  between  Havre  and  Hamburgh, 
as  ordered,  "  or  as  near  thereunto  as  she 
might  safely  get."  The  cargo  was  to  be 
brought  to  and  taken  from  alongside  at 
merchants'  risk  and  expense.  The  ship 
was  ordered  by  the  charterers  to  Kooger- 
polder,  in  Holland.  Koogerpolder  is  some 
way  up  a  canal,  and  the  ship  with  her 
full  cargo  drew  too  much  water  to  pro- 
ceed up  the  canal.  No  arrangements  had 
been  made  by  the  charterers  or  consignees 
for  taking  delivery  of  any  part  of  the  cargo 
at  the  mouth  of  the  canal.  At  least  one- 
third  of  the  cargo  had  to  be  unloaded  in 
order  to  enable  the  ship  to  proceed  up 
the  canal,  and  this  was  done.  The  plain- 
tiffs claimed  the  pilotage,  harbour  dues 
and  other  expenses  of  going  into  port,  as 
well  as  demurrage,  but  afterwards  con- 
sented to  accept  what  it  would  have  cost 
to  lighten  the  whole. 

Mr.  Justice  Lush,  sitting  with  Mr. 
Justice  Manisty,  in  delivering  the  judg- 
ment said,  "  It  cannot,  we  think,  be  laid 
down  as  an  inflexible  rule  that  when  a 
ship  has  got  as  near  to  the  port  as  she 
can  get,  and  the  only  impediment  to  pro- 
ceeding further  is  over-draught,  the 
master  is,  under  all  circumstances,  enti- 
tled to  consider  the  voyage  at  an  end.  He 
is  bound  to  use  all  reasonable  means  to 
reach  the  port.  The  words  '  as  near 
thereunto  as  she  can  safely  get'  must 
receive  a  reasonable  and  not  a  literal  ap- 
plication. The  over-draught  may  be  such, 
and  the  cargo  so  easily  dealt  with,  that 
the  surplus  may  be  removed  and  the  ship 
sufficiently  lightened  without  exposing 
her  to  extra  risk  or  the  owner  to  any 
prejudice,  and  without  substantially 
breaking  the  continuity  of  the  voyage; 
and  in  such  case,  if  the  consignee  is  at 
hand  to  receive  the  over- draught,  as  he 
was  in  the  case  before  us,  we  are  of  opinion 
that  it  would  be  the  duty  of  the  master 
to  lighten  the  ship  and  proceed  to  the 
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PROBATE,  DIVORCE  AND  ADMIRALTY  DIVISION. 


[N.S. 


The  Alhambraj  Adm, 

port.  This  is  the  principle  laid  down  by 
the  Court  of  Sessions  in  the  case  of 
Oihson  V.  Hillstrom  (6)." 

Applying  the  principles  of  law  enun- 
ciated in  these  decisions  to  the  facts  and 
circumstances  of  the  case  before  me,  I 
am  of  opinion  that  the  breach  of  contract 
alleged  by  the  plaintiffs  is  established, 
and  that  the  defendants  must  pay  the 
damages  consequent  upon  such  breach. 


Solicitors — H.  C.  Coote,  agents  for  C.  Diver,  Great 
Yarmouth,  for  plaintiffs;  Hughes,  Hooker, 
Buttanshaw  &  Thunder,  for  defendants. 


Probate. 

1880. 
May  25. 
June  1. 


In  the  goods  of  dost  alt  khan 
(^deceased). 


Will  of  Persian  Subject  made  in  Persia 
— Decree  of  Persian  Oourt,  certifying  thai 
Eldest  Son  of  Testator  was  the  Party  en- 
titled under  the  Will  to  the  Property  pos- 
sessed by  Deceased  in  this  Country — Ad- 
ministration (limited)  with  Decree  annexed, 

A,^  a  native  of  and  domiciled  in  Persia^ 
made  and  duly  execiUed  his  will  ojccording 
to  Persian  law. 

By  the  law  of  Persia^  which  does  not 
recognise  the  principle  of  representation  of 
the  estate  of  a  deceased  person^  his  will,  as 
well  as  all  his  property,  is  taken  possession 
of  by  the  Court  having  exclusive  jurisdiction 
in  matters  of  wills,  inheritance  and  suc- 
cession. This  Court  is  composed  of  eccle- 
siastics called  *  *  Moojateheds,  * '  It  is  presided 
over  by  one  of  the  body,  styled  the  "  Superior 
Religious  Head  and  Highest  Authority, ^^ 
and  his  decrees  are  irrevocable.  Neither 
the  original  nor  any  copy  of  the  vnll  is 
allowed  to  go  out  of  the  possession  of  the 
Court.  The  contents  of  the  wiU  are  pub- 
lished by  the  Court  in  the  presence  of  the 
persons  (legatees  and  heirs)  interested  in 
the  property  of  the  deceased,  and  a  docu- 
ment is  given  to  ea^h,  certifying  the  portion 
of  the  property  to  which  he  is  entitled. 

The  testator  died  possessed  of  certain  pro- 
perty (funds  standing  in  his  name  in  the 
books  o/  the  Bank  of  England),  and  this  pro- 
party  was  appointed  to  B.,  his  eldest  son,  by 
Uia  *'  Superior  BeUgious  Head"  who  gave 


a  document  under  his  hand  and  seal  cerU- 
fying  that  fact : — 

The  Court  granted  to  the  duly  appointed 
attorney  of  B.  letters  of  administration 
(with  the  decree  of  tJie  Persian  Court  an- 
nexed), limited  to  the  property  specified  in 
the  said  decree. 

Dost  Aly  Khan,  late  Minister  of  Fi- 
nance to  His  Imperial  Majesty  the  Shah 
of  Persia,  died  on  the  29th  day  of  March, 
1873,  at  Teheran,  in  Persia.  He  lefb 
three  children,  of  whom  Dost  Mahomed 
Khan  was  one.  The  Dost  Mahomed 
Khan  (his  eldest  son)  was  also  son-in-law 
of  the  Shah,  having  married  his  daughter. 
The  said  Dost  Aly  Elhan  lefb  a  wOl 
which  according  to  Persian  law  was  well 
made. 

By  the  law  of  Persia  a  Persian  cannot 
dispose  by  will  of  more  than  a  third  of 
the  residue  of  all  his  property  after  pay- 
ment thereout  for  debts,  funeral  expenses 
and  charitable  purposes,  the  remaining 
two-thirds  of  such  residue  must  be  di- 
vided among  the  heirs  and  in  the  shares 
respectively  specified  in  the  written  law 
called  the  "  Shar^,"  which  is  entirelv 
based  on  the  Koran.  The  wiU,  which 
is  intimately  connected  with  religions 
matters,  as  well  as  all  the  property  of 
the  deceased,  is,  in  accordance  with  the 
'*  Shari,"  taken  possession  of  by  the 
Court  having  exclusive  jurisdiction  in 
matters  of  wills,  inheritance  and  suc- 
cession. This  Court  is  presided  over  by 
a  class  of  learned  ecclesiastics,  called 
Moojateheds,  of  whom  one  is  the  *'  Su- 
perior E<eligiou8  Head  and  the  Highest 
Authority  "  in  all  Persia  in  respect  of  the 
said  matters,  and  whose  decrees  are  ab- 
solutely irrevocable. 

According  to  the  *'  Shar& "  neither 
the  original  nor  any  copy  of  the  wUl  is 
allowed  to  go  out  of  the  possession  of 
the  Court,  nor  are  the  contents  of  such 
will  published  by  the  Court  except  to  and 
in  the  presence  of  the  persons  (legatees 
and  heirs)  interested,  according  to  the 
"  Shardi,''  in  the  property  of  the  de- 
ceased. 

In  this  case  the  said  "  Superior  Reli- 
gious Head  "  had  distributed  and  divided 
all  the  property  of  the  deceased  among 
and  in  £he  presence  of  his  le^tees  ana 
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In  the  goods  of  Dost  Aly  Khan,  Ptroh. 

heirs,  and  had  in  conformity  with  the 
'^Shar&"  given  a  document  under  his 
hand  and  seal  to  each  of  the  persons  so 
interested,  specifying  the  particular  part 
of  the  property  of  the  deceased  appor- 
tioned to  such  person.  The  said  Superior 
Beligious  Head  had  appointed  to  the  said 
Dost  Mahomed  Khan  certain  property  of 
the  deceased  (funds  standing  in  his  name 
in  the  hooks  of  the  Bank  of  England) 
which  was  at  his  death  and  still  is  in 
England,  and  hsid  given  a  document 
marked  "A"  under  his  hand  and  seal 
certifying  that  fact. 

There  is  nothing  analogous  to  prohate 
or  administration  known  in  Persia  except 
the  documents  so  given  to  each  of  the 
legatees  and  heirs  hy  a  Moojatehed  under 
his  hand  and  seal  specifying  as  above- 
mentioned.  Such  document  is  sufficient, 
and  the  only  evidence  which  is  required 
or  obtained  for  all  purposes  in  Persia,  to 
prove  the  title  of  the  person  therein  men- 
tioned to  the  property  apportioned  to 
him,  and  to  take  all  proceedings  necessary 
to  get  possession  of  all  property  therein 
mentioned. 

The  document  '*  A  "  was  under  the 
hand  and  seal  of  the  said  Superior  Be- 
ligious Head.  The  Minister  for  Foreign 
AfifairB  to  His  Majesty  the  Shah  had  cer- 
tified in  the  document  under  his  hand  and 
seal  that  the  person  whose  decree  the 
said  document  purported  to  be  was  then 
snch  Supreme  Beligious  Head  and  High- 
est Authority  in  the  empire,  and  the 
British  Minister  at  the  Court  of  Teheran, 
had,  under  his  hand  and  the  seal  of  the 
British  Legation,  verified  the  signature 
and  seal  of  the  Foreign  Minister. 

A  translation  marked  **B''  of  paper 
"  A  "  ran  as  follows :  "  Let  it  be  known 
that  the  whole  and  entire  amount  of  the 
money  which  the  late  Dost  Aly  Khan 
Nizamed  Dol6  deposited  in  the  bank, 
whatever  sum  it  may  be,  both  capital 
and  interest,  is  the  undoubted  right  and 
real  and  special  property  of  and  belongs 
solely  and  entirely  to  His  Excellency  Dost 
Mahomed  Elian  Moayeral  Menalik,  and 
no  one  else  of  the  heirs  has  any  right 
whatever  thereto.  All  the  other  heirs 
have  oompromised  all  the  rights  that 
they  may  have  had  on  the  said  amount 
of  money  as  well  as  on  all  other  property 
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that  has  been  lefb  by  the  late  Nizamed 
Dol6  to  His  Excellency  Dost  Mahomed 
Khan,  for  a  certain  sum  of  money  which 
they  have  received.  It  therefore  rests 
solely  with  him  to  take  legal  possession 
of  the  property  in  any  way  and  when- 
ever he  thinks  proper.  Written  in  Te- 
heran," &o,  &c. 

The  above  averments  were  proved  by 
the  affidavits  of  His  Excellency  General 
Neriman  Khan,  a  Persian  by  birth,  but 
professing  the  Christian  religion,  and 
Minister  of  His  Imperial  Majesty  the 
Shah  of  Persia  at  the  Court  of  Vienna, 
and  of  Mirza  Aly,  also  a  Persian  by  birth, 
and  a  Mussulman,  second  Secretary  to 
the  Persian  Embassy  at  the  Court  of  St. 
James. 

Ihr,  Becme  (with  him  Oazdcvr),  moved 
the  Court  to  decree  letters  of  administra- 
tion of  the  personal  estate  and  effects  of 
the  said  deceased  mentioned  in  the  decree 
of  the  Persian  Court  (with  or  without 
the  said  document  "  A  "  annexed)  to  the 
duly  constituted  attorney  for  the  purpose 
of  Dost  Mahomed  Khan. 

[The  President  (Sib  Jambs  Hannen). 
— Oor  theory  of  law  is  that  the  personal 
estate  of  a  deceased  person  must  be  repre- 
sented by  some  one,  and  it  is  through  the 
execution  or  administration  that  the  title 
is  derived.  But  with  regard  to  real  estate 
it  is  not  so.  It  goes  directly  from  the 
deceased  person  to  the  heir.  It  appears 
to  me  that  the  Persian  law  is  to  that 
effect  in  the  case  of  personal  estate, 
namely,  that  the  intervention  of  a  repre- 
sentative is  not  required,  but  that  by  the 
decree  of  a  competent  authority  it  is  de- 
clared that  such  and  such  portion  of  the 
property  which  belonged  to  the  deceased, 
has  now  become  the  properly  of  the 
person  designated.  That  has  the  effect 
of  excluding  all  idea  of  probate  or  ad- 
ministration.] 

Br,  Beaiie, — The  Bank  of  England 
may  not  be  disposed  to  part  with  this 
property  unless  it  has  the  sanction  of  this 
Court,  which  deals  with  the  property  of 
deceased  persons. 

[The  Pbesident  (Sib  James  Hakken). 
— Yes,  but  this  Court  does  not  sit  here 
to  maike  a  title  or  give  security  to  the 
Bank  of  England,  but  only  to  administer 
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In  the  goods  of  Lost  Aly  Khan,  Prob, 

the  law  with  relation  to  deceased  persons* 
estates.] 

Br.  Deane  submitted  that  the  Court 
would  not  be  going  beyond  its  usual 
practice  to  proceed  upon  the  decree  of 
the  Court  of  the  domicile  of  the  appli- 
cant, and  to  make  on  that  decree  a  grant 
of  administration  to  the  attorney  of  the 
party  entitled  to  the  whole  of  the  pro- 
perty of  the  deceased  in  this  country. 
He  referred  to  In  the  goods  of  Sidy  Hainet 
Benamor  Beggia  (1). 

The  President  (Sir  James  Hannen). 
— ^In  that  oase  the  course  was  made  clear 
for  the  Court  here  by  the  fact  that  ad- 
ministration had  been  granted  by  the 
Court  of  Gibraltar.  With  regard  to  the 
proof  of  the  Persian  law,  the  evidence 
does  not  quite  come  up  to  our  view  of  that 
of  an  expert,  and  the  matter  must  be 
cleared  up  by  further  affidavits. 

Our.  adv.  vuU. 

A  further  affidavit  by  General  iN'eriman 
was  filed.  It  stated — First :  "  In  Persia 
there  are  neither  barristers,  solicitors, 
advocates,  nor  any  other  kind  of  pro- 
fessional lawyers,  and  the  Persian  lan- 
guage has  not  even  any  equivalent  for 
any  of  those  names.  In  Persia  itself  the 
administration  of  the  law  is  left  entirely 
to  the  ecclesiastics,  who  perform  and 
pronounce  all  judicial  acts  and  decrees. 
It  is,  however,  contrary  to  their  faith  to 
take  an  oath — and  it  is  impossible  to  get 
any  evidence  on  oath  from  any  of  these 
ecclesiastics." 

Second :  "Although  the  administration 
of  the  law  is  thus  left  in  Persia  entirely 
to  the  ecclesiastics,  the  study  and  con- 
sequent knowledge  of  the  law  of  Persia 
is  required  of  all  subjects  of  Persia  who 
enter  the  diplomatic  service  of  His  Ma- 
jesty the  Shah,  and  aspire  to  fill  any  of 
the  higher  posts  in  such  service ;  and  such 
persons  before  they  are  appointed  to  such 
posts  are  required  to  be  thoroughly  ac- 
quainted with  and  qualified  to  administer 
and  execute  that  law  out  of  Persia." 

Third :  "  For  this  reason  I  have  studied 
Persian  law,  and  am  well  acquainted  with 
it.     I  acted  as  Persian   Consul- General 


at  Cairo,  in  Egypt,  during  the  years 
1869,  1870  and  1871,  and  during  those 
three  years  it  was  my  duty  to,  and  I  did, 
in  fact,  administer  Persian  law  in  connec- 
tion with  the  subjects  of  His  Majesty  the 
Shah,  who  were  for  the  time  being  re- 
siding in  Egypt,"  &c.  &c. 

There  was  also  an  affidavit  to  a  like 
effect  by  Mirza  Aly. 

The  President  (Sir  James  Hannbn) 
(on  June  1). — In  this  case  the  affidavit 
which  has  been  brought  in  since  the 
application  was  made  satisfies  me  that 
the  gentleman  who  deposed  to  the  Persian 
law  was  and  is,  from  the  position  he 
has  occupied,  competent  to  give  evidence 
to  the  Court  upon  that  subject.  I  there- 
fore accept  his  statement  of  the  law,  and 
it  appears  to  me  that  the  result  is  this : 
By  the  law  of  Persia  representation  of  the 
estate  of  a  deceased  person  is  not  recog- 
nised, but  the  person  entitled  beneficially 
to  the  property  of  the  deceased  takes 
directly  from  him,  though  by  the  decree 
of  the  competent  Court.  La  this  par- 
ticular instance  the  competent  Court  has 
declared  that  the  present  applicant  is 
entitled  to  certain  funds  which  are  de- 
posited in  the  Bank  of  England.  It  ap- 
pears to  me  that  the  way  in  which  I  shall 
carry  out  that  which  is  necessary  accord- 
ing to  the  English  law  with  reference  to 
the  Persian  law,  will  be  by  directing  that 
administration  be  granted  to  the  applicant 
limited  to  the  property  which  is  referred 
to  in  document  "  B,"  which  is  stated  to 
be  a  translation  of  the  decree  of  the 
Persian  Judge.  I,  however,  call  atten- 
tion to  the  fact  that  this  particular  docu- 
ment which  I  have  now  before  me,  and 
which  is  marked  ''B,"  is  not  fully 
authenticated  as  a  translation  of  the 
sentence  of  the  Persian  Court.  That 
will  have  to  be  done  in  the  Registry.  I 
am  assuming  for  the  purpose  of  my  deci- 
sion that  it  is  a  correct  translation,  and  I 
say,  therefore,  that  administration  wiD  be 
granted  to  the  applicant  limited  to  the 
property  which  is  referred  to  in  that 
document. 

Solicitors— PxeBhfields  &  WilliaoiB. 


(1)  1  Add.  840. 
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[IN  THE  COUBT  OF  APPEAL.] 

Jambs,  L.  J. 
Baqgallay,  L.J. 

BbAMWBLL,  L  J.    yHWR  OITT  OF  MANCHESTER. 

1880. 
April  23. 

CosU — OoUision — Oargo — Damages. 

The  case  of  ''  The  Milan''  does  not  lay 
down  amy  general  rule  thai  wherever  owners 
of  cargo  succeed  in  an  action  brought  by 
them  to  recover  damages  for  the  loss  of  or 
injury  to  the  cargOy  they  are  entitled  to  the 
whole  costs  of  the  liHgaiion. 

**The  circumstances  of  each  particular 
ease  must  introduce  a  variation  in  the  way 
the  costs  are  gtven^'  per  Bagqallat,  L.J. 

This  was  an  appeal  by  the  defendant 
from  a  decision  oi  Sir  B.  Phillimore  in 
an  action  brought  by  the  owners  of  cargo 
lately  on  board  the  Moselle  against  the 
owners  of  the  Oiiy  of  Manchester,  in 
which  his  Lordship  had  pronounced  both 
ships  to  blame,  that  the  plaintiffs  were 
accordingly  entitled  to  recover  half  their 
damages,  but  following  the  precedent  of 
the  case  of  The  Milan  (1),  had  given  the 
plaintiffs  the  whole  of  their  costs.  The 
case  upon  the  question  of  costs  is  reported 
48  Law  J.  Bep.  Adm.  70. 

BuH  and  Olarkson,  for  the  appellants. 

PhUlimore  and  Sttibbs,  for  the  carg^ 
owners,  the  plaintiffs. 

Their  Lordships  affirmed  the  judg- 
ment on  the  fects. 

The  appeal  was  then  opened  against 
the  order  as  to  costs  which  had  been  made 
May  20,  1879,  on  a  different  day  from 
that  on  which  the  main  judgment  in  the 
case  was  given  (April  25,  1879). 

Phillimore  objected  that  the  order  of 
May  20  was  an  interlocutory  order,  and 
that  the  appeal  was  too  late,  and,  second, 
that  the  appeal  was  improper,  as  being 
an  appeal  as  to  costs  which  were  in  the 
discretion  of  the  Judge — The  Oonsett  (2). 
The  latter  objection  was,  however,  waived, 
and  the  Court  overruled  the  first  objec- 
tion, holding  that  the  order  as  to  costs 

(1)  Lush.  388  ;  81  Lav  J.  Kep.  Adm.  105. 

(2)  42  Law  J.  Bep.  Adm.  34. 
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was  really  part  of  the  original  decree, 
and  allowed  the  appeal  to  proceed. 

The  arguments  and  authorities  oited 
were  the  same  as  in  the  Court  below. 

James,  L.J. — I  am  of  opinion  in  this 
case  that  the  order  as  to  costs  is  really  part 
of  the  decree.  Although  it  was  made  at  a 
subsequent  date,  it  was  as  if  made  on  the 
date  of  the  decree,  otherwise  there  would 
be  no  right  in  the  Court,  after  the  matter 
was  disposed  of,  to  make  a  separate 
order  for  the  costs  of  the  litigation.  The 
litigation  ended  in  final  judgment,  and 
therefore  that  order,  having  been  made 
a  month  after,  could  only  be  sustainable 
as  completing  the  decree,  and  that  order 
ought  to  be  part  of  it.  Therefore,  it 
appears  to  me,  there  is  no  foundation  for 
the  objection  that  it  is  an  interlocutoiy 
order  for  costs — an  order  coming  within 
the  principle  of  the  rule  applicable  to 
appeals  from  interlocutory  orders. 

Then,  with  regard  to  the  costs,  the 
learned  Judge  below  did  not  deal  with 
the  costs  as  a  matter  in  which  he  was 
exercising  his  judicial  discretion.  He 
was  dealing  with  them  as  laying  down  the 
universal  rule  as  established  in  The  Milan 
(1),  that  wherever  the  owners  of  cargo 
succeed,  they  are  entitled  to  the  whole 
costs  of  the  litigation.  Now  I  cannot 
agree  with  that  as  a  general  rule.  It 
seems  to  me  that  to  do  so  would  be  to 
encourage  unnecessary  litigation.  The 
owners  of  the  cargo  in  this  case  em- 
barked in  litigation,  in  which  they  aver, 
in  the  most  positive  terms,  not  only  that 
the  original  defendant  was  to  blame, 
but  they  aver  and  take  upon  themselves 
to  prove  that  their  ship,  which  was  then 
carrying  their  goods,  was  totally  free  from 
blame.  There  were  two  distinct  issues 
raised.  The  question  raised  was,  whe- 
ther one  was  to  blame  solely,  or  whether 
the  other  was  solely  to  blame,  and  it 
seems  to  me  probable,  looking  at  the 
evidence  before  us,  that  the  greater  part 
of  the  evidence  was  occasioned  by  that 
contention  on  which  the  plaintiffs  failed, 
because  they  failed  upon  the  question  of 
misconduct,  the  Court  below  having 
found  two  acts  of  misconduct  against 
the  one,  and  only  one  act  of  misconduct 
against  the  other  side.    It  seems  to  me 
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it  would  be  very  unjust  to  fix  the  party 
wlio  bas  simply  failed  in  the  litigation 
witb  tbe  wbole  of  the  coats  of  the  litiga- 
tion. I  think  if  there  were  no  fixed 
rule  that  there  were  to  be  no  costs,  the 
Court  would  deal  in  this  case  as  in  any 
other  case  before  it,  and  make  the  costs 
of  the  litigation  follow  the  event.  What 
I  mean  by  "follow  the  event,"  is  the 
decision  at  the  time  of  the  hearing,  ex- 
cept the  extent  to  which  the  Court  might 
thmk  fit  to  vary  it,  having  regard  to  the 
question  of  either  of  the  parties  to  tho 
litigation  wilfully  or  intentionally  in- 
creasing the  costs. 

Baooallay,  L.J. — The  Judge  of  the 
Admiralty  Court  has  given  to  the  plain- 
tiffs the  costs  of  this  action,  but  he  has 
not  done  so  by  the  exercise  of  any  judi- 
cial discretion,  but  because  he  considered 
it  right  to  adhere  to  the  precedent  estab- 
lished by  the  case  of  The  Milan  (1). 

It  appears  to  me  to  be  clear  that  it  is 
a  case  of  principle  involving  a  question 
of  costs,  and  properly,  therefore,  brought 
under  the  consideration  of  the  Court  of 
Appeal.  As  regards  the  costs  of  this 
particular  action,  if  we  were  called  on  to 
exercise  the  discretion  not  exercised  in 
the  Court  below,  I  think  the  justice  of 
the  case  would  be  met  by  there  being  no 
oosts  at  all.  At  the  same  time  I  do  not 
dare  to  say  that  in  all  cases  in  which  the 
cargo  owner  is  the  plaintiff,  he  is  to  be 
treated  in  respect  of  costs  in  exactly  the 
same  way  as  the  plaintiff  who  was  the 
ship  owner.  The  circumstances  of  each 
particular  case  must  introduce  a  varia- 
tion in  the  way  in  which  the  costs  are 
given. 

Bramwsll,  L.J. — I  am  of  the  same 
opinion.  If  the  learned  Judge  in  this 
case  thought  there  was  a  practice  of 
giving  costs,  I  should  have  doubted 
whether  it  was  only  the  exercise  of  dis- 
cretion not  to  deviate  £rom  the  practice. 
I  understand  that  Dr.  Phillimore  con- 
sents that  we  should  entertain  the  ques- 
tion as  if  permission  had  been  given  by 
the  learned  Judge  below.  As  to  whe- 
ther the  cargo  owner  should  get  the 
whole  costs  of  this  litigation — supposing 
the  City  of  Manchester  had  come  and 


said,  "  We  admit  we  ought  to  have  done  " 
— whatever  they  ought  to  have  done— 
"  but  what  we  do  deny  is,  that  you 
are  free  from  blame  as  alleged  "  —  so 
that  in  the  result  the  Judge  had  found  that 
which  is  newfound,  namely,  that  consider- 
ing the  admission  of  the  defendant,  and 
that  which  was  brought  against  the  plain- 
tiffs— "  you  are  both  to  blame  " — could 
it  be  said  that  the  cargo  owner  was  to 
recover  the  whole  costs  of  the  litiga- 
tion ?  "  On  the  contrary,  he  ought  to  pay 
the  costs.  If  in  such  a  case  he  ought  to 
pay  the  whole,  what  is  to  happen  when 
he  half  succeeds  and  half  fiLilsP  It 
almost  follows  to  demonstration  that  he 
should-  get  half.  I  can  assure  Dr.  Phil- 
limore that'  is  so  in  common  law,  and 
he  might  be  surprised  to  hear  that  a 
little  while  ago  the  learned  Judge  in  a 
case  in  which  a  plaintiff  recovered  a 
few  shillings,  ordered  that  he  should  pay 
all  the  costs  of  the  action  and  of  the 
appeal. 


Solicitors — Gellatly  &  Co.,  for  appellantfl ;  Stokes, 
Saunders  &  Stokes,  for  respondents. 
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Necessaries — Bottomry  Bond — Priority 
of  Claims — Dock  Dues. 

A  person  who  has  advanced  money  for 
the  purpose  of  discharging  dock  dues  stands 
in  the  same  position  as  the  dock  company, 
and  his  davm  ramks  with  pilotage  and 
towage  claims,  and  ha>s  priority  over  the 
claim  of  a  holder  of  a  bottomry  bond  of  a 
previous  date. 

This  was  a  motion  by  the  plaintiffs,  who 
had  claims  against  the  St.  Lawrence  for 
necessaries,  that  a  sum  of  94^.,  part  of 
the  proceeds  realised  by  tbe  sale  of  the 
8t.  Lawrence,  which  had  been  paid  into 
Court,  should  be  paid  out  to  them. 

These  claims  consisted,  among  others, 
of  three  sums  disbursed  for  the  payment 
of  dock  dues  payable  by  the  St.  Lawrence 
on  her  arrival  at  Liverpool,  for  charges 
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for  reporting  her  arrival  off  the  port  and 
for  the  cost  of  certain  necessary  tele- 
grams. The  application  was  opposed  by 
&e  holder  of  a  bottomry  bond  on  the  St. 
Lawrence  and  the  owners  of  the  cargo 
lately  laden  on  board  of  her. 

Mybwrgh,  in  support  of  the  motion, 
argned  that  these  claims  were  on  the 
same  footing  as  those  for  pilotage  and 
towage,  which  rank  before  a  bond  given 
before  they  occnrred,  since  they  were 
necessary  for  the  arrival  of  the  ship, 
without  which  the  bondholder  could  not 
realise  his  security. 

Olarkson  and  Thillvmore,  contra, — A 
man  who  advances  money  for  such  claims 
as  these  must  be  taken  to  do  so  at  his 
peril  and  with  the  possibility  that  a 
bondholder  may  have  prior  claims.  They 
relied  on  The  William  F.  Safford  (1). 

Sir  B.  J.  Phillimore. — In  my  opinion, 
these  dock  dues  may  be  treated,  under 
the  circumstances  of  this  case,  as  if  they 
were  pilotage  and  towage  claims,  which 
are  acknowledged  to  rank  before  previous 
bottomry  claims.  These  claims  were  not, 
it  is  true,  mentioned  by  Dr.  Lushing^n  in 
his  judgment  in  T?ie  WiUiami  F.  Safford 
(I),  but  it  is  not  disputed  that  a  person 
who  discharges  similar  claims  on  ships 
stands  in  the  shoes  of  the  person  to  whom 
the  money  has  been  paid.  I  consider, 
therefore,  that  the  sum  claimed  in  re- 
spect of  the  money  paid  to  discharge  the 
dock  dues  must  be  paid  out  to  the  appli- 
cants. I  cannot,  however,  extend  this 
principle  so  as  to  cover  such  claims  as 
those  for  reporting  the  St  Lawrence  and 
despatching  telegrams.  I  therefore  reject 
the  application  as  regards  these  two 
items. 


Solieiton — ^Pritchiad  &  Sons,  agents  for  Bateson 
&  Oo.,  IjTerpool,  for  claimant  for  necessaries ; 
Harrey,  Alsop  &  Stevens,  Liyerpool,  for  bond- 
holders ;  Simpson  &  North,  Liyerpool,  for  owners 
of  cargo. 
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Suit  for  Dissolution — Petitioner  a  Lu- 
natic— Suit  instituted  hy  Oommittee  of  his 
Estate. 

The  insanity  of  the  husband  or  wife  is 
not  a  bar  to  a  suit  on  his  or  her  behalf  for 
dissolution  of  marriage,  and  such  a  suit 
m,ay  be  instiktted  by  the  committee  of  the 
estate  of  the  Iwnatic, 

This  was  an  appeal  to  the  full  Court 
(consisting  of  Lord  Coleridge,  the  Presi- 
dent (Sir  James  Hannen),  and  Sir  B.  J. 
Phillimore),  by  the  respondent  in  the 
suit,  against  a  judgment  on  demurrer  by 
the  President,  in  which  he  held  that  it 
was  competent  for  the  committee  of  the 
estate  of  a  lunatic  husband  to  file  a  peti- 
tion on  his  behalf  for  dissolution  of  mar- 
riage with  his  wife  by  reason  of  her 
adultery. 

Dr.  Deane  (with  him  Ba/yford),  appeared 
for  the  respondent  in  support  of  the  ap- 
peal. 

Indervnek  (with  him  Searle),  for  the 
petitioner. 

The  arguments  were  the  same  as  those 
adduced  in  the  Court  below,  and  the  case 
will  be  found  reported  ante^  p.  49. 

Lord  Coleridob  and  Sib  B.  J.  Philli- 
more held,  agreeing  with  the  learned 
President,  that  the  case  was  governed  by 
the  decision  of  the  House  of  Lords  in 
Mordaunt  v.  Moncrieff  (1),  and  upheld  his 
judgment. 

Appeal  dismissed. 


Solicitors  —  Thomas  White  &  Sons,  agents  for 
E.  M.  Harwood,  Bristol,  for  petitioner ;  Surr, 
Grribble  &  Bunton,  agents  for  G.  "W.  Deny,  Ply- 
month,  for  respondent. 


(1)  Lnsh.  69. 


(1)  43  Law  J.  Rep.  (H.L.)  P.  &  M.  49 ;  Law 
Eep.«.2  Sc  &  Div.  App.  Cas.  374. 
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ApimuT.TT  JuBisDiCTioir.    See  Connty  Court. 
Affducatiok.    See  Will. 
AMBiorTTT.    See  WilL 
Bail.    See  Fraetice. 

BoABD  or  TRADW—iippeal  from:   suspetuum  of 

officer :  wrongftd  act  or  default :  merchant  shqf- 
pmg  act :  costs  of  appeal] — ^A  shipping  casualty 
mDiit  be  actually  caused  or  contributed  to  by  the 
master  to  enable  the  Court  of  Inquiry  to  suspend 
liis  certificate.  The  Court  of  Appeal,  if  it  re- 
verses the  decision  of  the  Wreck  Commissioner, 
will  give  tho  appellant  his  costs  unless  there 
has  been  sach  misconduct  on  the  part  of  an 
officer  as  to  render  an  inquiry  reasonable,  and 
if  unsuccessful  the  appellant  must  pay  the  costs 
of  the  Board  of  Trade.     The  Arizona,  54 

BoTTOHBT  BoKD.    See  Practice. 

Chabtkb-pabtt — breach  of  contract :  bill  of  lading: 
aaje  port"] — When  it  is  agreed  by  a  charter- 
party  that  a  ship  shall  proceed  to  a  safe  port, 
or  so  near  thereto  as  she  can  safely  get^  the 
master  is  bound,  if  ordered  to  a  port  which  can 
only  be  entered  by  first  discharging  part  of 
the  cargo,  to  allow  such  an  amount  as  may 
be  necessary  to  be  taken  out,  and  then  to  enter 
the  port,  if  the  lighterage  can  be  done  in  a 
place  and  under  circumstances  which  will  not 
expose  the  vessel  to  danger.    The  Alhambray  78 

I— «  See  County  Court. 

CoLLifiioM.    See  Costa.    Ftactice. 


Costs — collision:  cargo:  damages'] — ^The  ease  of 
The  Milan  does  not  lay  down  any  general  role 
that  wherever  owners  of  cargo  succeed  in  an 
action  brought  by  them  to  recover  damages  for 
the  loss  of  or  injury  to  the  cargo,  they  are 
entitled  to  the  whole  eoste  of  the  Utigation. 
'*The  drcnmstanoes  of  each  particular  ease 
must  introduce  a  variation  in  the  way  the  costs 
are  given,"  per  Bagoaixay,  L. J.  The  City  of 
Manchester  (App.),  81 

See  Board  of  Trade.    Practice. 

County  Court — oharter^rtg :  aetian  in  rem: 
jurisdiction :  the  county  court  admiralty  juris- 
diction  act :  the  county  courts  admtralty  juriS' 
diction  amendment  act] — The  County  Courts 
have  jurisdiction,  under  the  County  Courts  Ad- 
miralty Jurisdiction  Amendment  Act,  1869,  in 
actions  in  rem  for  breach  of  a  charter-party, 
provided  the  damages  claimed  do  not  exoead 
300Z.,  although  the  Admiralty  Court  has  no 
original  jurisdiction  in  such  matters.  Gasdet 
V.  Brown;  The  Cargo  ex  Argos  (42  Law  J.  Rep. 
Adm.  1;  Law  Bep.  6  P.C.  134)  followed. 
Simpson  v.  Blues  (41  Law  J.  Bep.  C.P.  131 ; 
Law  Bep.  7  C.P.  290) ;  and  Gunnested  v.  Pries 
(44  law  J.  Bep.  Ezch.  44 ;  Law  Rep.  10  Exch. 
65)  overruled.     The  Alina  (App.),  40 

Damagb  bt  Collision — bringing  in  third  parties] 
— When,  upon  the  application  of  the  de^dant, 
in  an  action  tfi  rem  for  damages  by  a  ooUision, 
a  third  party  is  brought  into  the  action  under 
Order  XVI.  rule  17,  with  liberty  to  defend  and 
be  bound,  as  between  himself  and  the  defendant, 
by  any  decision  the  Court  may  come  to  as  to 
the  cause  of  the  collision,  the  defendant,  even  if 
he  does  not  appear  at  the  trial  of  the  aetion, 
will  be  bound  by  such  decision.  Tke  Cart^ 
bum,  14 


QoicFUIJOBT  PixxyrAoa.    See  P^tice, 


pAHAOB  TO  CiBOO,    See  Piaotice, 
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Damaosb,    See  Goeta. 

Dklvsiovs.    See  Will. 

Bemubbbb.    See  Salvage.    Set-off. 

DiSBBTioN — wif^s  petition  for  dissolution  of  mar- 
riage on  the  growtds  of  adultery  and  cruelty : 
petition  witharaum  at  hearing:  fresh  petition 
jUed  after  lapse  of  two  years  charmng  aduUery 
and  desertion] — The  respondent  eloped  with  a 
Miss  S.  on  the  2nd  of  Jannary,  1877i  leaving 
his  wife  destitute.  On  the  16th  of  April,  1877, 
she  filed  a  petition  for  divorce  on  the  ground 
of  his  adnltery  and  cruelty,  but  withdrew  the 
petition  at  the  hearing  on  the  22nd  of  November, 
1877,  it  being  doubtful  on  the  evidence  whether 
the  chaige  of  cruelty  could  be  sustained.  On 
the  12th  of  February,  1880,  she  filed  a  fresh 
petition  praying  for  a  decree  on  the  ground  of 
the  respondent's  adultery  and  desertion.  The 
respondent  had  never  contributed  towards  her 
support  since  he  left  her  in  1877i  and  he  was 
Btill  living  with  Miss  S.  when  the  copy  petition 
and  dtation  were  served  on  him  on  the  25th 
of  February,  1880  i^Held,  that  the  petition 
was  well  presented,  and  that  the  petitioner 
was  entitled  to  a  decree,  on  the  ground  of  the 
respondent's  adultery  and  desertion.  Knapp  v. 
Knappt  69 

Dissolution  or  Mahriaob — decree  nisi  pronounced: 
decree  not  made  absolute :  re^marriage  of  peti- 
tioner']— The  petitioner  (the  wife)  obtained  a 
decree  nisi  for  dissolution  of  her  marriage  with 
the  respondent.  The  decree  was  pronounced  on 
the  17th  of  June,  1868,  but  was  not  made 
absolute,  owing  to  inadvertence  or  [neglect  on 
the  part^^  of  the  petitioner's  solicitor,  who  had 
undertaken  to  do  all  that  was  necessary  in  the 
matter.  In  the  belief  that  the  decree  had  been 
made  absolute,  the  petitioner  went  through  a 
ceremony  of  marriage  with  D.  S.,  on  the  17th 
of  September,  1871.  She  afterwards  lived  with 
him  as  his  wife  and  had  children  by  him,  and 
did  not  discover  until  May,  1880,  that  the  de- 
cree for  the  dissolution  of  her  marriage  with 
the  respondent  had  not  been  made  absolute. 
She  now  applied  to  have  the  decree  made  ab- 
solute. No  opposition  was  offered  by  the  Queen's 
Proctor,  and  the  Court  granted  the  application. 
Wickham  v.  Wickham,  70 

...^-^ petitioner  a  lunatic:  suit  instituted  by  conir 
mittee  of  his  estate] — The  insanity  of  the  hus- 
band or  wife  is  not  a  bar  to  a  suit  on  his  or  her 
behalf  for  dissolution  of  marriage,  and  such  a 
suit  may  be  instituted  by  the  committee  of  the 
estate  of  the  lunatic.  Baker  v.  Baker,  49. 
Affirmed  on  Appeal,  83 

DivoBCB  nr  Ahbbiga — English  marriaae:  American 
divorce  on  the  ground  of  the  vnfis  desertion : 
hmsbasHTs  domieUe  English  at  date  of  suit: 
LcXimfs  oomI-- Petitioner  and  respondent,  who 
warQ  both    domiciled  English   saljjeetB,  wtoe 


married  in  England  in  1862.  In  1868  the  re- 
spondent (the  husband)  went  to  America,  leaving 
the  petitioner  in  England,  and  took  up  his  resi- 
dence in  the  state  of  Kansad.  In  June,  1878, 
he  procured  a  divorce  firom  his  wife  on  the 
ground  of  her  desertion,  and  in  September  in 
Uie  same  year  he  went  through  a  ceremony  of 
marriage  in  Kansas  with  E.  H.,  with  whom  he 
afterwards  cohabited.  He  had  not  at  the  time 
of  the  institution  of  his  suit  for  divorce  ac- 
quired a  domicile  in  the  state  of  Kansas: — 
Reldy  that  the  case  fell  within  the  principle  of 
honey's  Case,  and  that  the  decree  of  the  Court 
of  Kansas  was  not  binding  on  the  tribunals 
of  this  country.  On  the  petition  of  the  wife,  a 
decree  nisi  for  dissolution  of  her  marriage  with 
the  respondent  was  pronounced,  on  the  ground 
of  his  adultery  coupled  with  bigamy.  Briggs 
V.  Briggs,  38 

DivOBGB  IK  ScoTLAKD — marriage  in  Ehigland  be- 
tween a  domiciled  Scotchman  and  an  English- 
woman :  marriage  dissolved  by  decree  of  scotch 
Court  by  reason  of  the  hu^xind^s  adultery: 
validity  of  decree]  —  A  domiciled  Scotchman 
married  an  Englishwoman  in  England  in  1861. 
After  the  marriage  he  returned  to  Scotland  with 
his  wife,  and  remained  domiciled  there  until 
after  the  year  1863,  when,  on  the  petition  of 
the  wife,  the  marriage  was  dissolved  by  a 
decree  of  the  Scotch  Court  by  reason  of  his 
adultery : — Held,  that  the  decree  was  valid  and 
binding  on  the  Courts  of  this  country,  although 
the  matrimonial  offence  for  which  it  was  granted 
was  one  on  which  a  dissolution  of  marriage  bv 
the  wife  could  not  be  obtained  in  England. 
Harvey  v.  Farnte,  33 

Dock  Dttes.    See  Necessaries. 

Domicile.  See  Divorce  in  America  and  Divorce 
in  Scotland.    Jurisdiction. 

EviBBNCs.    See  Will. 

ExBCUTOB  Abroad.    See  Will. 

FoBBioN  JuDOXEMT — octiou  in  rem :  jurisdiction 
of  the  admiralty  division] — The  Admiralty  Di- 
vision has  jurisdiction  to  enforce  by  an  action  in 
rem  a  judgment  delivered  by  a  foreign  tribunal 
in  an  action  in  rem;  for  it  is  the  duty  of  an 
Admiralty  Court  of  one  nation  to  enforce  the 
decree  of  that  of  another  nation,  which  duty 
arises  out  of  international  comity.  The  City  of 
Mecca,  17 

Grant  durante  absentia^    See  WilL 

Insantft.    See  Dissolution  of  Marriage.    Will. 

IxsuBAKCB.    See  Set-off. 
Intbbbst.    See  Practice. 

iMTBBLiicBinoyB.    Soo  Will. 


86 


PROBATE,  DIVORCE  AND  ADMIRALTY  DIVISION. 


[N.S. 


JuRiSDicnoir  op  Coubt  —  English  marriage: 
foreian  husband:  stipulation  for  an  English 
residence  by  wife^  an  Englishwoman] — An  Eng- 
lish lady  of  fortune  consented  to  marry  the 
eldest  son  and  heir  of  a  Neapolitan  nobleman, 
on  condition  of  their  always  having  after  mar- 
riage a  residence  in  England,  and  of  their  re- 
siding there  six  months,  at  least,  in  each  year. 
The  marriage  was  celebrated  in  August,  1854, 
in  England.  There  were  five  English  trustees 
of  the  marriage  settlements,  which  contained  a 
proviso  that  they  should  be  construed  according 
to  the  law  of  England.  A  few  months  after  the 
marriage  a  London  residence  was  taken  and 
furnished  by  the  parties,  which  they  occupied 
for  six  months  in  each  year,  with  two  or  three 
exceptions,  from  1855  to  1872,  living  for  the 
remainder  of  the  year  in  apartments  in  the 
palace  of  the  husband's  father  at  Naples,  or  at 
other  places  on  the  Continent.  In  1872,  the 
lady  separated  from  her  husband  in  consequence 
of  his  cruelty  and  of  his  adultery  with  an  opera 
singer,  and  she  continued  up  to  the  hearing  of 
her  petition  to  reside  in  their  London  residence. 
Li  1873  the  husband's  father  died,  when  he 
succeeded  to  his  title  and  estates  and  palace  at 
Naples,  and  since  then  he  had  resided  some- 
times at  Naples,  but  principally  with  the  opera 
singer  at  other  places  on  the  Continent.  The 
petition  and  citation  were  served  on  him  at 
Paris,  and  he  had  entered  no  appearance: — 
Heldf  that  the  Court  had  jurisdiction  to  dissolve 
the  marriage.  Santo  Teodoro  y.  Santo  Teo- 
doro,  20 

See  Foreign  Judgment, 

Lux  DomciLii.    See  Nullity  of  Marriage. 

Lbx  T'OCI  GoimiACTUg.    See  Nullity  of  Marriage. 

Lollst's  Case — See  Divorce  in  Scotland  and 
Divorce  in  America. 

Lunatic  FjennoNEB.  See  Dissolution  of  Marriage. 

Necbssaribs — bottomry  bond:  priority  of  chums: 
dock  dues] — A  person  who  has  advanced  money 
for  the  purpose  of  discharging  dock  dues  stands 
in  the  same  position  as  the  dock  comptiny,  and 
his  claim  ranks  with  pilotage  and  towage  claims, 
and  has  priority  over  the  claim  of  a  holder  of 
a  bottomry  bond  of  a  previous  date.  The  St. 
Lawrence,  82 

NxTLLFTT  OF  Mar&iaob — marriage  in  England  be- 
ttoeen  two  Portuguese  subjects  (first  cousins),  one 
domiciled  in  Portugal,  the  other  in  England :  lex 
domicilii :  lex  loci  contractus] — Two  Portuguese 
Bubjectfl,  one  of  whom  was  domiciled  in  Eng- 
land, the  other  in  Portugal,  contracted  a  mar- 
riage in  England  in  1866.  The^  were  first  ooq- 
sins,  and  were  incapable,  according  to  the  lav  of 
Portu^l,  of  intermarrying,  on  account  of  con- 
gangqini'ty,  -withoat  a  Fa^  dispeiiBation.    Tl^e 


petitioner  (the  wife)  filed  ft  petition  praying 
that  her  marriage  with  the  respondent  might  be 
declared  null  and  void : — Held,  that  the  Ux  loci 
contractus  should  prevail  in  the  matter ;  and  the 
marriage  being  valid  according  to  the  law  of 
England,  the  Court  dismissed  the  petition.  Sot* 
tomayor  {otherwise  De  Barros)  v.  Be  Barros  {fks 
Queen's  Proctor  intervening),  1 
The  Queen's  Proctor,  when  intervening  before 
decree  nisi,  is  not  precluded  from  setting  up 
other  defences  in  addition  to  that  of  collusion. 
Ibid. 

Persia,  Will,  made  in.    See  Will. 

Pbacticb — bottomry  bond:  interesf] — The  Ad- 
miralty Division  will  not  allow  larger  interest 
than  four  per  cent,  on  a  bottomry  bond,  from  the 
date  when  it  becomes  payable  until  the  date  of 
payment,  even  if  a  larger  amount  is  stipulated 
for  in  the  bond.     The  Sophia  Cook,  16 

— ^  costs:  damage  to  cargo  by  collision:  re- 
ference]— Where  the  owners  of  a  ship  and  the 
owners  of  cai^  on  board  such  ship  unite  in 
bringing  an  action  for  damages  against  another 
ship,  in  consequence  of  a  collision  between  the 
two  vessels,  and  at  the  hearing  both  ships  are 
held  to  blame,  and  no  order  is  made  as  to 
costs,  the  owners  of  the  cargo  are  nevertheless 
entitled  to  be  paid  by  the  defendants  such  cosIb 
of  the  reference  as  arise  out  of  proof  of  anv 
claim  which  they  may  have  in  respect  of  such 
cargo.     The  Consett,  24 

^-^ release  of  ship:  unreasonahU  ohjeetion  to 
bail :  costs  and  damages :  security  for  costs]—- 
When  a  plaintiff  in  an  action  in  rem  arrests  a 
ship,  ana  although  substantial  bail  is  offend, 
refuses  to  release  her,  and  unreasonably  requires 
an  enquiry  to  be  made  as  to  the  means  of  the 
securities,  he  will  be  liable  to  pay  damages  and 
costs  for  so  doing.  Security  for  costs  will  not 
necessarily  be  required  from  a  mate  who  is  a 
foreigner  and  a  plaintiff  in  an  action  for  wages. 
The  Don  Ricardo,  28 

—  costs :  compulsory  pilotage] — ^When  in  an 
action  for  damages  by  collision  the  defendant 
pleads  a  defence  on  the  merits  and  also  a 
plea  of  compulsory  pilotage,  and  succeeds  on 
the  plea  of  compulsory  pilotage  only,  each 
party  will  have  to  pay  his  own  costs.  7%s 
Mathew  Cay,  47 

Semble,  the  defendant  will  be  entitled  to  the 
costs  of  the  action  if  there  is  only  a  plea  of 
compulsory  pilotage  and  he  succeeds  npon  it. 
Ibid, 

—  interrogatories :  collision  aetums] — ^Jnteno- 
gatories  may  be  deliveired  in  an  action  for 
damage  by  collision  asking  for  information  rs- 
lative  to  the  collisioii.  Tke  Biola  ovetrole^* 
I%$  Radnorshire^  4% 
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eolluian:  both  Mpa  to  hUtme:  costs  of 
rgferenoe] — At  the  hearing  of  an  action  of 
damage  in  which  there  was  a  claim  and  a 
counter-claim  by  the  two  ships,  the  Court  found 
both  ships  to  blame,  and  condemned  each  ship 
in  a  moiety  of  the  damage  sustained  by  the 
other.  The  question  of  d&mage  was  referred 
to  the  registrar  and  merchants,  and  no  order 
was  made  as  to  costs.  Afterwards  the  defendant 
ship  brought  its  counter-claim  into  the  registry, 
and  less  than  one-ninth  of  the  amount  claimed 
in  counter-claim  was  struck  off,  and  no  mention 
was  made  in  the  report  as  to  the  costs  of  the 
reference : — Held,  that  the  owners  of  the  plain- 
tiff ship  must  pay  the  costs  of  and  incident  to 
this  reference.     The  Savemake,  71 

Fbob^te.    See  Will. 

Bbtocatioh.    See  Will. 

m 

Saps  Post.    See  Charter-party. 

Saltaob — dietribution  of:  demurrer:  merchant 
tMivping  act :  equitable  and  bona  fide  agreemente] 
— In  an  action  for  distribution  of  salvage,  the 
defendants  may  plead  an  agreement  by  which 
•the  plaintiffs  have  accepted  certain  sums  in  re- 
spect of  the  amount  of  salvage  reward  due  to 
them  respectively.  Such  a  pleading  is  not 
demurrable  under  section  182  of  the  Merchant 
Shipping  Act,  1864 ;  but  the  Court  will  at  the 
hearing  consider  whether  or  not  it  is  an  equitable 
agreement  and  entered  into  in  good  faith.     2%e 

SooTca  Dbcbbb  of  Diyobcb.  See  Divorce  in 
Scotland. 

SiCTTBiTT  FOB  CosTS.    See  Practice. 

Sbt-off  ajxd  CoTTirrER-ctJLm  by  shipowner: 
demurrer:  action  for  toages :  insifrance] — To  an 
action  for  wages  a  defendant  may  set  up  as  a 
counterclaim  a  claim  for  damage  to  the  ship 
in  consequence  of  the  negligence  of  the  master, 
the  plaintiff  in  the  action,  although  he  has  been 
paid  by  insurers  in  respect  of  such  damage.  The 
8k^  Charles  Napier,  23 

SBTTmODfTS — variation  of:  no  children  of  mar' 
riage:  mairimoniai  causes  act,  1878;  retrospec- 
tive operation] — In  contemplation  of  their  mar- 
riage, a  settlement  was  made  by  the  petitioner 
on  the  respondent.  There  was  no  issue  of  the 
marriage,  iod  a  decree  nisi  for  its  dissolution, 
by  reason  of  the  respondent's  adultery,  was  pro- 
nounced on  the  9th  of  Ma^,  1878,  and  the  de- 
cree was  made  absolute  in  November  of  the 
same  year.  On  the  27th  of  May,  1878,  the 
Matrimonial  Causes  Act,  1878  (41  Vict.  c.  19), 
which  allows  the  Court,  notwithstanding  that 
there  are  no  children  of  the  marriage,  to  ex- 
ercise the  powers  vested  in  it  by  22  &  23  Vict, 
e.  61. 8.  6,  was  passed : — Held,  that  the  Court 


had  jurisdiction,  under  the  Act,  to  vary  the 
settlement.    Ansdell  v.  Ansdell,  57 

Statuth.    See  Settlements. 

TasTAMBNTAJiY  CAPACITY.    See  Will. 

Towage — delay:  payment  of  extra  sum] — When  a 
contract  is  entered  into  to  tow  a  vessel  from  one 
point  to  another  for  a  fixed  sum,  the  tug  cannot 
claim  extra  remuneration  in  the  nature  of  pay- 
ment for  towage  in  respect  of  a  delay  which 
occurs  during  the  transit  without  any  fault  on 
the  part  of  the  tug  or  the  tow.  The  E^emmett,  66 

Wux — testamentary  capacity :  insane  delusions  on 
one  particular  subject :  capacity  apart  from  de- 
UisioiM] — W.  S.  was  subject  to  insane  delusions 
on  one  particular  subject.  Apart  from  them  he 
appeared  to  be  perfectly  rational,  managed  his 
affairs  with  ordinary  prudence,  and  exhibited  in 
various  ways  considerable  mental  capacity.  His 
last  will  was  contested  by  his  next-of-kin  on  the 
ground  that  when  he  executed  it  he  was  not  of 
sound  mind.  The  President,  in  directing  the 
jury,  followed  the  ruling  in  Banks  v.  Good- 
fellow  (39  Law  J.  Rep.  Q.B.  237 ;  Law  Rep.  6 
Q.B.  549),  in  which  it  was  laid  down  that  the 
mere  fact  that  a  testator  is  subject  to  insane 
delusions  is  no  sufficient  reason  why  he  should 
be  held  to  have  lost  his  right  to  make  a  will,  if 
the  jurv  are  satisfied  that  the  delusions  have  not 
affectea  the  general  faculties  of  his  mind  and 
cannot  have  influenced  him  in  any  particular 
disposition  of  his  property.    8mee  ▼.  Smee,  8 

^-»  two  wills :  executors  nominated  in  first :  no 
executor  named  in  second,  or  words  of  revocation : 
principal  legatees  the  same  in  both  wills:  re- 
vocation by  implication :  ambiguity  :  parol  evi' 
dence"] — Testatrix  executed  two  wills.  In  the 
first  she  appointed  executors  and  disposed  of  the 
residue ;  the  second  contained  no  appointment 
of  executors,  or  words  of  revocation  ;  in  both  the 
principal  legatees  were  the  same,  and  the  resi- 
due was  not  specifically  disposed  of : — Held,  that 
there  was  that  amount  of  ambiguity  on  the  &ce 
of  the  papers  as  to  warrant  the  admission  of 
parol  evidence  to  ascertain  whether  the  testa- 
trix intended  the  last  paper  in  substitution  for 
the  first,  or  that  both  together  should  consti- 
tute her  will.    Jsnner  v.  Ffinch,  25 

name  of  second  attesting  witness  cut  off,  but 

piece  preserved:  probate] — Testator  cut  from 
the  will  the  portion  of  the  document  on  which 
the  name  and  address  of  the  second  attesting 
witness  were  written.  The  excised  part  was 
also  mutilated,  but  the  name  and  address  of  the 
witness  remained  legible  upon  it,  and  it  was 
found  with  the  will  in  the  testator's  writing 
desk.  The  Court  being  satisfied  that  the  name 
had  not  been  removed  animo  revocandi,  decreed 
probate  of  the  instrument.  In  the  goods  qfjohn 
Wheeler,  29 
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SetnUe^  that  the  names  of  the  attesting  witnesses 
are  an  essential  part  of  the  will,  and  that  their 
removal  firom  tne  will  animo  revocancU  will 
render  it  inoperative.    Ibid. 

"Will  (continned) — executor  out  of  jurisdiction  : 
grant  durante  absentia] — One  of  the  executors 
named  in  the  will  proved  the  paper,  and  then 
left  the  country.  The  second  executor  named  in 
the  will  was  also  ont  of  the  jurisdiction.  The 
Court  made  a  grant  durante  aJhsentia  to  a  legatee 
and  also  one  of  the  next-of-kin  to  enable  her 
to  become  a  party  to  a  suit  in  the  Chancery 
Division  for  the  administration  of  the  estate. 
In  the  goods  of  Jenkins,  30 

^-^  interlineations  after  execution  :  interlineations 
initialled  by  testatrix  and  signature  attested  by 
witnesses  by  initials:  probate] — Two  interline- 
ations were  introduced  into  the  will  after  exe- 
cution and  attestation,  but  the  testatrix  signed 
with  her  initials  in  the  margin  opposite  them, 
and  the  witnesses  subscribed  their  initials  in 
attestation  of  the  signature  of  the  testatrix : — 
Held,  that  the  interlineations  were  duly  exe- 
cuted, and  were  entitled  to  probate  as  part  of 
the  wilL    Jn  the  goods  of  Blewitt,  81 

..—  evidence:  mil  prepared  by  testatrix  and 
contained  in  two  sheets  qf  note-paper :  declara- 
tions of  intention  by  testatrix  before  execution  of 
wHl:  declarations  after  execution  shewing  belief 
that  intention  had  been  effected :  both  classes  of 
declarations  admitted  in  evidence  to  prove  con- 
stituent  parts  of  the  will  at  the  time  of  its 
execution] — Oral  and  written  declarations  of  a 
testator,  whether  made  before  or  after  the  date  of 
execution  of  a  will,  are  admissible  in  evidence 
for  the  purpose  of  shewing  what  were  the  con- 
stituent parts  of  the  will  at  the  time  of  execution. 
M,  R.  made  and  duly  executed  her  last  will  on 
the  1st  of  August,  1872.  On  her  death  in  1879, 
the  will  was  found  in  an  envelope  in  her  writing- 
desk.  It  was  contained  in  two  sheets  of  note- 
paper  stitched  together  book-wise.  The  will 
was  all  in  the  handwriting  of  the  testatrix 
(with  the  exception  of  the  attestation  clause, 
which  was  filled  in  by  one  of  the  attesting 
witnesses),  and,  commencing  with  the  first  page 
of  the  outer  sheet,  it  ran :  <'  I  appoint  my 
nephews,  R.  J.  G.  and  R.  G-.  L.,  to  be  my  joint 
executors  to  carry  my  will  into  effect.  I  appoint 
my  nephew,  R.  J.  Gh.,  to  be  my  executor  and  sole 
residuary  legatee. — ^M.  R.  And  placed  with  my 
will  the  1st  day  of  August,  1872.''  The  follow- 
ing page  was  a  blank,  and  the  will  was  continued 
on  the  inner  sheet,  which  was  paged,  1,  2,  3, 4 : 
*<  The  last  will  and  testament  of  me,"  &c.,  and 
condnded  with  the  attestation  clause  on  the 
4th  page.  Tlie  next,  the  3rd  page  of  the  outer 
sheet,  was  a  blank,  and  the  last  contained  the 
indorsement,  "  The  will  of  M.  R.,  August  1, 
1872."  The  attesting  witnesses  were  unable  to 
say  what  were  the  contents  of  the  will,  or 
whether  it  was  contained  in  one  or  two  sheets  of 
paper: — Held,  that    declarations  of  intention 


by  the  testatrix  before  the  execution  of  the  will, 
and  declarations  by  her  subsequent  to  the  exe- 
cution, shewing  the  belief  that  she  had  effected 
her  intention,  were  admissible  in  evidence,  with 
the  view  of  shewing  what  were  the  constitnent 
parts  of  the  will  at  the  time  of  its  execution. 
Gould  V.  Lakes,  69 

—  executor's  oath:  affirmation] — A.,  a  native 
of  and  domiciled  in  Germany,  made  and  duly 
executed  his  last  will  and  testament,  with  ,ten 
codicils  thereto,  according  to  German  law,  and 
thereof  appointed  B.,  his  nephew,  executor. 
The  will  was  proved  in  the  Court  of  Gera,  in 
Germany.  It  was  requisite  that  probate  of  it 
should  also  be  obtained  in  this  Court,  and  the 
necessary  papers  for  the  purpose,  with  due  in- 
structions, were  forwarded  to  6.,  the  executor, 
in  Germany.  The  papers  were  returned  by  B., 
accompanied  by  an  affirmation  which  was  made 
by  him  before  the  British  Vice-Consul  at 
Breslau,  but  it  contained  no  statement  that  he 
had  a  conscientious  objection  to  the  taking  of 
an  oath,  so  as  to  bring  him  within  the  exception 
created  by  the  Common  Law  Procedure  Act, 
1854,  section  i  20.  The  Court  held  that  the 
affirmation  was  defective,  and  refused  to  re- 
ceive the  papers.  In  the  goods  of  his  Highness 
Prince  Henry  the  sixty-ninth  of  Reuss-Kostriiz,  67 

—  wiU  of  Persian  subject  made  in  Persia : 
decree  of  Persian  Court,  certifying  that  eldest 
son  of  testator  was  the  party  entitled  under  the 
will  to  the  property  possessea  by  deceased  in  this 
country:  administration  (limited)  with  decree 
annexed] — A.,  a  native  of  and  domiciled  in 
Persia,  made  and  duly  executed  his  will  ac- 
cording to  Persian  law.  By  the  law  of  Persia, 
which  does  not  recognise  the  principle  of 
representation  of  the  estate  of  a  deceased 
person,  his  will,  as  well  as  all  his  property,  is 
taken  possession  of  by  the  Court,  having  ex- 
clusive jurisdiction  in  matters  of  wills,  inheri- 
tance and  succession.  This  Court  is  composed 
of  ecclesiastics  called  "Moojateheds."  It 
is  presided  over  by  one  of  the  body,  styled  the 
"  Superior  Religious  Head  and  Highest  Autho- 
rity," and  his  decrees  are  irrevocable.  Neither 
the  original  nor  any  copy  of  the  will  is  allowed 
to  go  out  of  the  possession  of  the  Court.  The 
contents  of  the  will  are  published  by  the  Court 
in  the  presence  of  the  persons  (legatees  and 
heirs)  interested  in  the  property  of  the  deceased, 
and  a  document  is  given  to  each,  certi^ng  the 

?)rtion  of  the  property  to  which  he  is  entitled, 
he  testator  died  possessed  of  certain  property 
(funds  standing  in  his  name  in  the  boob  of  the 
Bank  of  England),  and  this  property  was  ap- 
pointed to  B.,  his  eldest  son,  by  the  "  Superior 
Religious  Head,"  who  gave  a  document  under 
his  hand  and  seal  certifying  that  &ct: — ^The 
Court  granted  to  the  duly  appointed  attorney  of 
B.  letters  of  administration  (with  the  decree  of 
the  Persian  Court  annexed),  limited  to  the  pro- 
perty specified  in  the  said  decree.  In  the  goods 
of  Dost  Aly  Khan,  78 
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.SUPREME     COURT     OP     JUDICATURE. 


ADDITIONAL    EULES 

AS  TO  INVESTIGATIONS  INTO  SHIPPING  CASUALITIES,  1880.— 

The  Merchant  Shipping  Act,  1876,  39  &  40  Vict.  c.  80. 
The  Shipping  Casualties  Investigations  Act,  1879,  42  &  43  Vict.  c.  72. 

Under  the  authority  of  the  ahove-mentioned  Acts,  I,  the  Right  Honourable  Hugh 
MacCalmont,  Earl  Cairns,  Lord  High  Chanoellor  of  Great  Britoin,  hereby,  make  the 
following  general  rules : — 


8h4>H  TiOe, 

t  These  rules  may  be  cited  as  "  The  Ship- 
ping Caiiualties  (Appeal  and  Behearing) 
Ruks,1880." 

Commeiicement. 

2.  These  rules  shall  come  into  operation 
on  April  21, 1880. 

Interpretaiion, 

3.  In  the  construction  of  these  niles  the 
word  "judge**  shall  mean  the  wreck  com- 
missioner, stipendiary  aiagistrate,  justices 
or  other  authority  empowered  to  hold  an 
investigation  into  the  conduct  of  a  master, 
mate,  or  engineer,  or  into  a  shipping  casualty. 

Filhiication  of  Rides. 

'  4.  These  rules  shall  be  publishad  by  Her 
Majesty's  Stationery  Office  through  its 
sgents,  and  a  copy  shall  be  kept  at  every 
"Oagtom  House  and  Merosntile  Maxine  Office 
in  the  United  Kingdom,  and  any  person 
desiring  to  peruse  them  there  shall  be  entitled 
to  do  so. 

Cifpy  of  Export  ijohere  Ceriifieate  affected. 

5.  Mrhere  the  certificate  of  a  master,  mate, 
or  engineer  has  been  cancelled  or  suspended, 
the  Board  of  Trade  shall,  on  application  by 
any  parhr  to  the  proceedings,  give  him  a 
copy  of  the  report  made  to  the  &ard. 
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Appefds. 

6.  Every  appeal  under  section  2  of  "  The 
Shipping  Casualties  Investigations  Act,  1879," 
shall  be  subject  to  the  conditions  and  regu- 
lations following,  namely : — 

(a)  The  appellant  shall,  within  seven  days 
after  the  day  on  which  the  decision  appealed 
against  is  pronounced,  serve  on  such  of  the 
other  parties  to  the  proceedings  as  he  may 
consider  to  be  directly  affected  by  the  ap- 
peal, notice  of  his  intention  to  appeal,  and 
shall  also,  within  two  days  after  the  appeal 
is  set  down,  serve  on  the  said  parties  notice 
of  the  genend  grounds  of  the  appeal. 

(&)  U  the  appeal  is  brought  by  any  party 
other  than  the  Board  of  'nrade,  the  appel- 
lant shall  give  such  security,  if  any,  by  de- 
posit of  money  or  otherwise,  for  the  costs  to 
be  occasioned  by  the  appeal,  as  the  Judge 
from  whose  decision  the  appeal  is  brought, 
on  application  made  to  him  for  that  purpose, 
may  direct. 

(c)  The  appellant  shall,  before  the  expira- 
tion of  the  time  within  which  notice  of  ap- 
peal may  be  given,  leave  with  the  officer  for 
the  time  being  appointed  for  that  purpose 
by  the  Court  to  which  the  appeal  is  brought 
(in  these  rules  referred  to  as  the  Court  of 
Appeal),  a  copy  of  the  notice  of  appeal,  and 
the  officer  shall  thereupon  set  down  the 
appeal  by  entering  it  in  the  proper  list. 

{d)  The  Court  of  Appeal  shall  be  assisted 
by  not  less  than  two  assessors,  to  be  selected, 
in  the  di8C];ption  of  the  Court,  having  regard 
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to  the  nature  of  each  case,  from  either  or 
both  of  the  following  classes : — 

(1.^  Elder  Brethren  of  the  Trinity  House. 
(2.)  Persons  approved  from  time  to  time 
by  the  Secretary  of  State  as  assessors 
for  the  purpose  of  formal  investiga- 
tions into  shipping  casualties,  under 
section  30  of  the  **  Merchant  Ship- 
ping Act,  1876,"  and  sub-section  1 
of    section    3    of    **The    Shipping 
Casualties  Investigations  Act,  18/9.  ' 
(e)  The  Court  of  Appeal  may,  if  it  thinks 
fit,  order  any  other  person  or  persons,  body 
or  bodies,  other  than  the  parties  served  with 
the  notice  of  appeal,  to  be  added  as  a  party 
or  parties  to  the  proceedings  for  the  purposes 
of  the  appeal,  on  such  terms  with  respect  to 
costs  and  otherwise  as  to  the  Court  of  Ap- 
peal seems  meet. 

(/)  Any  party  to  the  proceedings  may 
object  to  the  appearance  on  the  appeal  of 
any  other  party  to  the  proceedings  as  un- 
necessary. 

(g)  The  evidence  taken  before  the  Judge 
from  whose  decision  the  appeal  is  brought 
shall  be  proved  before  the  Court  of  Appeal 
by  a  copy  of  the  notes  of  the  Judge,  or  of 
the  shorthand  writer,  clerk,  secretary,  or 
other  person  authorised  by  him  to  take 
down  the  evidence,  or  by  such  other  mate- 
rials as  the  Court  of  Appeal  thinks  expe- 
dient; and  a  copy  of  the  evidence,  and  of 
the  report  to  the  Board  of  Trade  containing 
the  decision  from  which  the  appeal  is  brought, 
and  of  the  notice  of  the  general  grounds  of 
the  appeal,  shall  be  left  with  the  officer  for 
the  time  being  appointed  for  that  purpose 
by  the  Court  of  Appeal  before  the  appeal 
comes  on  for  hearing.  For  the  purpose  of 
this  rule,  copies  of  the  notes  of  the  evidence, 
and  of  the  report,  shall  be  supplied  to  the 
appellant,  on  request,  by  the  Judge  or  other 
person  having  charge  thereof,  on  payment  of 
the  usual  charge  for  copying. 

(h)  The  Court  of  App«U  shall  have  full 
power  to  receive  further  evidence  on  ques- 
tions of  fact,  such  evidence  to  be  either  by 
oral  examination  in  Court,  by  affidavit,  or 
by  deposition  taken  before  an  examiner  or 
commissioner.  Evidence  may  also  be  given 
with  special  leave  of  the  Court  of  Appeal  as 
to  matters  which  have  occurred  since  the 
date  of  the  decision  from  which  the  appeal  is 
brought. 

(i)  The  Court  of  Appeal  shall  have  power 
to  make  such  order  as  to  the  whole  or  any 
part  of  the  costs  of  and  occasioned  by  the 
appeal  as  may  seem  just. 

( j)  Subject  to  the  foresoing  provisions  of 
this  rule,  every  appeal  ^uJl  be  conducted 
under  and  in  accordance  with  the  general 


rules  and  regulations  applicable  to  ordinary 
proceedings  before  the  Court  of  Appeal  to 
which  it  is  brought ;  but  there  shall  not  be 
anything  in  the  nature  of  pleadings,  other 
than  the  notice  of  the  general  grounds  of  the 
appeal,  except  by  special  permission  of  the 
Court  of  Appeal. 

(k)  On  the  conclusion  of  an  appeal,  the 
Court  of  Appeal  shidl  send  to  the  Board  of 
Trade  a  report  of  the  case,  similar  to  that 
required  to  be  sent  by  the  Judge  from  whose 
decision  the  appeal  is  brought. 

Behearings  by  Order  of  Board  of  Trade. 

7.  (a)  Where  the  Board  of  Trade  direct  a 
rehearing  under  section  2  of  "  The  Shipping 
Casualties  Investigations  Act,  1879,''  they 
shall  cause  such  reasonable  notice  to  be 
given  to  the  parties  whom  they  consider  to 
be  affected  by  the  rehearing  as  the  circum- 
stances of  the  case  may,  in  the  opinion  of 
the  Board  of  Trade,  permit. 

(6)  The  provisions  distinguished  as  (d),  (e), 
(/),  (sr),  (h),  (t),  0),  and  (k)  of  the  hist  fore- 
going  Rule  shall  apply  to  a  rehearing  as  if  it 
were  an  appeal,  and  as  if  the  Court  or  autho- 
rity before  whom  the  rehearing  takes  place 
were  the  Court  of  Appeal. 

Dated  this  17th  day  of  April,  1880. 

Cairns,  C. 


The  Merchant  Shipping  Act,  1876,  39  &  40 

Vict.  c.  80. 

The  Shipping  Casualties  Investigations  Act, 
1879,  42  «&  43  Vict.  c.  72. 

39  &  40  Vict,  a  80.  s.  30. 

Whereas  by  section  30  of  ''  The  Merchant 
Shipping  Act,  1876,"  it  was  provided  as 
follows : — 

''The  wreck  oonmiissioner,  justioes,  or 
other  authority  holding  a  formal  investica- 
tion  into  a  shipping  casualty  shall  hold  Uie 
same  with  the  assistance  of  an  assessor  or 
assessors  of  nautical  engineering  or  other 
special  skill  or  knowledge,  to  be  appointed 
by  the  commissioner,  *  justioes  or  authority 
out  of  a  list  of  persons  for  the  time  being 
approved  for  the  purpose  by  a  Secretary  of 
State." 

''The  commissioner,  justioes,  or  autho- 
rity, when  of  opinion  that  the  investigation 
is  likely  to  involve  the  cancellation  or  sus- 
pension of  the  certificate  of  a  master  or 
mate,   shall,   where  practicable,  appoint  a 
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year 
but 


person  having  experience  in  the  merchant 
service  to  be  one  of  the  aasessors." 

42  &  43  Vict.  c.  72.  s.  3.  sub-sec.  1. 

And  whereas  by  section  8,  sub-section  1, 
of  '^The  Shipping  Casualties  Investigations 
Acty  1879,"  it  was  thus  enacted : — 

3.  (1.)  The  list  of  persons  approved  as 
assessors  for  the  purpose  of  formiu  investiga- 
tions into  shipping  casualities  shall  be  in 
force  for  three  years  only,  but  persons 
entered  in  any  such  list  may  be  approved 
for  any  subsequent  Ust.  The  list  of  those 
persons  in  force  at  the  passing  of  this  Act 
shall  continue  in  force  until  the  end  of  the 
one  thousand  eight  hundred  and  eighty, 
ut  nothing  in  this  section  shall  affect  tiie 
power  of  the  Secretary  of  State  to  withdraw 
his  approval  of  any  name  on  any  such  list  or 
to  approve  of  any  additional  name. 

And  whereas  the  Secretary  of  State  has 
directed  that  the  assessors  shall,  so  far  as  in 
his  opinion  circumstances  permit,  be  taken 
in  oraer  of  rotation  withm  each  class  or 
sub-class,  and  has  further  directed  that  the 
assessors  placed  by  him  on  the  list  of  asses- 
som  shall  be  classified  according  to  the  quali- 
fications set  forth  in  the  Additional  Rules  as 
to  Investigations  into  Shipping  Casualities, 
dated  the  20th  dav  of  December,  1879. 

And  whereas  the  Secretary  of  State  has 
further  directed  that  the  following  qualifica- 
tions with  respect  to  Class  II.  Mercantile 
Marine  Engineers,  shall  be  substituted  for 
the  qualifications  set  forth  in  the  said  rules, 
vis. : — 


Qucdijications. 

Classes. 

Class  IL  MercaiUile  Maritie  Eagijietrs. 

Five  years'  service  as  an  engineer  in  the 
merchant  service,  and  at  the  time  of  ap- 
pointment holding  a  first-class  certificate  of 
competency  as  an  engineer. 

Now  under  the  authority  of  the  above- 
mentioned  Acts,  I,  the  Right  Honourable 
Hugh  MacCalmont,  Earl  Cairns,  Lord  High 
Chancellor  of  Great  Britain,  hereby  make 
the  following  General  Rules : — 

C<»nmeiicement. 

1.  These  Rules  shall  come  into  operation 
on  the  19th  day  of  AprU,  1880. 

Publication  of  Rules, 

2.  These  Rules  shall  be  published  by  Her 
Majesty's  Stationery  Office  through  its  agents, 
and  a  copy  shall  be  kept  at  every  Custom 
House  and  Mercantile  Marine  Office  in  the 
United  Kins^dom,  and  any  person  desiring 
to  peruse  them  there  shall  be  entitled  to 
do  so. 

3.  ''  The  Shipping  Casualties  Rules,  1879," 
shall  be  read  and  construed,  and  shall  take 
effect,  as  if  the  qualifications  above  set  forth 
with  respect  to  Class  II.  Mercantile  Marine 
Engineers  had  been  inserted  in  the  said 
Rules  in  lieu  of  the  qualifications  therein 
specified. 

Dated  this  19th  day  of  April,  1880. 

Caibns,  C. 


LAW    JOUENAL    EEPOETS,    1880. 


SUPREME    COURT    OP    JUDICATURE. 


KULES    AND   REGULATIONS 


AS  TO 


DIVORCE   AND   MATRIMONIAL  CAUSES 


MADE  UKDSR  THE   PROVISIONS  OF 


20  &  21  Vict.  Cap.  85. 
23  &  24  Vict.  Cap.  144. 


32  &  33  Vict.  Cap.  62. 
38  «fc  39  Vict.  Cap.  77. 


Rules  and  RboulatiokSi  26th  Dsobmbeb, 

1865. 

All  rules  and  regulations  heretofore  made 
and  issued  for  Her  Majesty's  Court  for 
Divorce  and  Matrimonial  Causes  shall  be  re- 
voked on  and  after  the  11th  day  of  January, 
1866,  except  so  far  as  concerns  any  matters 
or  things  done  in  accordance  with  them  prior 
to  the  said  day. 

The  following  rules  and  regulations  shall 
take  effect  in  Her  Majesty's  Court  for  Divorce 
and  Matrimonial  Causes  on  and  after  the  11th 
day  of  January,  1866. 

Petitu/n. 

1.  Proceedings  before  the  Court  for  Di- 
vorce and  Matrimonial  Causes  shall  be  com- 
menced by  filing  a  petition.  —  A  form  of 
petition  is  given  in  the  Appendix,  No.  1. 

2.  Every  petition  shall  be  accompanied  by 
an  affidavit  made  by  the  petitioner,  verifying 
the  facts  of  which  he  or  she  has  personal 
o^^msance,  and  deposing  as  to  belief  in  the 
truth  of  the  other  facts  alleged  in  the  peti- 
tion, and  such  affidavits  shall  be  filed  with 
the  petition. 

8u  also  Rule  175. 

3.  In  cases  where  the  petitioner  is  seeking 
a  decree  of  nullity  of  marriage,  or  of  judi- 
cial separation,  or  of  dissolution  of  marriage, 
or  a  decree  in  a  suit  of  jactitation  of  marriage, 
the  petitioner's  affidavit,  filed  with  his  or 
her  petition,  shall  further  state  that  no  col- 
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lusion  or  connivance  exists  between  the  peti* 
tioner  and  the  other  party  to  the  marriage 
or  alleged  marriage. 

Co-respondents, 

4.  Upon  a  husband  filing  a  petition  for 
dissolution  of  marriage  on  the  ground  of 
adultery,  the  alleged  adulterers  shall  be  made 
co-respondents  in  the  cause,  unless  the  Judge 
Ordinary  shall  otherwise  direct. 

5.  Application  for  such  direction  is  to  be 
made  to  the  Judge  Ordinary  on  motion 
founded  on  affidavit. 

6.  If  the  names  of  the  alleged  adulterers,  or 
either  of  them,  should  be  unknown  to  the  pe- 
titioner at  the  time  of  filing  his  petition,  the 
same  must  be  supplied  as  soon  as  known, 
and  application  must  be  made  forthwith  to 
one  of  the  Registrars  to  amend  the  petition 
by  inserting  such  name  therein ;  and  the 
Itegistrar  to  whom  the  application  is  made 
shsdl  give  his  directions  as  to  such  amend- 
ment, and  such  further  directions  as  he  may 
think  fit  as  to  service  of  the  amended  peti- 
tion. 

7.  The  term  "respondent,"  where  the 
same  is  hereinafter  used,  shall  include  all 
co-respondents  so  far  as  the  same  is  appli- 
cable to  them. 

Citation, 

8.  Every  petitioner  who  files  a  petition 
and  affidavit  shall  forthwith  extract  a  dta* 
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tion,  under  seal  of  the  Coiirt,  for  service 
on  each  respondent  in  the  cause.  A  form  of 
citation  is  given  in  the  Appendix,  No.  2. 

9.  Every  citation  shall  be  written  or  printed 
on  parchment,  and  the  party  extracting  the 
same,  or  his  or  her  proctor,  solicitor  or  at- 
torney, shall  take  it,  together  with  a  praecipe, 
to  the  Registry,  and  there  deposit  the  prae- 
cipe, and  get  the  citation  signed  and  sealed. — 
A  form  of  praecipe  is  given  in  the  Appendix, 
No.  3.  The  address  given  in  the  praecipe 
must  be  within  three  miles  of  the  General 
Post  Office. 

Sendee, 

10.  Citations  are  to  be  served  personally 
when  that  can  be  done. 

11.  Service  of  a  citation  shall  be  effected 
by  personally  delivering  a  true  copy  of  the 
citation  to  the  party  cited,  and  producing 
the  original,  if  required. 

12.  To  every  person  served  with  a  citation 
shall  be  delivered,  together  with  the  copy  of 
the  citation,  a  certified  copy  of  the  petition, 
under  seal  of  the  Court. 

13.  In  cases  where  personal  service  cannot 
be  effected,  application  maybe  made  by  motion 
to  the  Judge  Ordinary,  or  to  the  Registrars  in 
his  absence,  to  substitute  some  other  mode 
of  service. 

14.  After  service  has  been  effected,  the 
citation,  with  a  certificate  of  service  indonted 
thereon,  shall  be  forthwith  returned  into  and 
filed  in  the  Registry.— The  form  of  certifi- 
cate of  service  is  given  in  the  Appendix, 
No.  4. 

15.  When  it  is  ordered  that »  citation  shall 
be  advertised,  the  newspapers  containing  the 
advertisements  are  to  be  filed  in  the  Registry 
with  the  citation. 

16.  The  above  rules,  so  far  as  they  relate 
to  the  service  of  citations,  are  to  apply  to 
the  service  of  all  other  instruments  requiring 
personal  service. 

17.  Before  a  petitioner  can  proceed,  after 
having  extracted  a  citation,  an  appearance 
must  have  been  entered  by  or  on  behalf  of 
the  respondents,  or  it  must  be  shewn,  by 
affidavit  filed  in  the  Registry,  that  they  have 
been  duly  cited  and  have  not  appeared. 

18.  An  affidavit  of  service  of  a  citation 
must  be  substantially  in  the  form  given  in 
the  Appendix,  No.  5,  and  the  citation  re- 
ferred to  in  the  affidavit  must  be  annexed 
to  such  affidavit,  and  marked  by  the  person 
before  whom  the  same  is  sworn. 

Appearance, 

19.  All  appearances  to  citations  are  to  be 
entered  in  the  Registry  in  a  book  provided 
for  that  purpose.— The  form  of  entry  of  ap- 
pearance is  giTen  in  the  Appendix,  No.  6. 


20.  An  appearance  may  be  entered  at  any 
time  before  a  proceeding  has  been  taken  in 
default,  or  afterwards,  as  hereinafter  directed, 
or  by  leave  of  the  Judge  Ordinary,  or  of  the 
Registrars  in  his  absence,  to  be  applied  for 
by  motion  founded  on  affidavit. 

See  also  Rule  185. 

21.  Every  entry  of  an  appearance  shall  be 
accompanied  by  an  address,  within  three 
miles  of  the  General  Post  Office. 

22.  If  a  party  cited  wishes  to  raise  any 
question  as  to  the  jiurisdiction  of  the  Court, 
he  or  she  must  enter  an  appearance  under 
protest,  and  within  eight  days  file  in  the 
Registry  his  or  her  act  on  petition  in  ex- 
tension of  such  protest,  and  on  the  same  day 
deliver  a  copy  thereof  to  the  petitioner. 
After  the  entry  of  an  absolute  appearance  to 
the  citation,  a  party  cited  cannot  raise  any 
objection  as  to  jurisdiction. 

See  Rules  from  56  to  61  as  to  proceedings 
on  act  on  petition. 

Interveners, 

23.  Application  for  leave  to  intervene  in 
any  cause  must  be  made  to  the  Judge  Ordi- 
nary by  motion,  supported  by  affidavit. 

24.  Every  pauiiy  intervening  must  join  in 
the  proceedings  at  the  stage  in  which  he 
finds  them,  unless  it  is  otherwise  ordered  by 
the  Judge  Ordinary. 

Suits  in  Forma  Pauperis. 

25.  Any  person  desirous  of  prosecuting  a 
suit  in  forma  pa^uperis  is  to  lay  a  case  before 
counsel,  and  obtain  an  opinion  that  he  or 
she  has  reasonable  groimds  for  proceeding. 

26.  No  person  shall  be  admitted  to  pro- 
secute a  suit  in  forma  pauperis  without 
the  order  of  the  Judge  Ordinary  ;  and  to 
obtain  such  order  the  case  laid  before  counsel 
and  his  opinion  thereon,  with  an  affidavit 
of  the  party  or  of  his  or  her  proctor,  soli- 
citor or  attorney,  that  the  said  case  contains 
a  full  and  true  statement  of  all  the  material 
facts,  to  the  best  of  his  or  her  knowledge 
and  belief,  and  an  affidavit  of  the  party  apply- 
ing as  to  his  or  her  income  or  means  of  living, 
and  that  he  or  she  is  not  worth  252., after 
payment  of  his  or  her  just  debts,  save  and 
except  his  or  her  wearing  apparel,  shall  be 
produced  at  the  time  such  application  is 
made. 

See  also  Rules  208  to  211. 

27.  Where  a  husband  admitted  to  sue  aa 
a  pauper  neglects  to  proceed  in  a  cause,  he 
may  be  called  upon  by  summons  to  shew 
cause  why  he  should  not  pay  costs,  though 
he  has  not  been  dispaupered,  and  why  all 
further  proceedings  should  not  be  stayed 
until  such  oosts  be  paid. 
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Answer, 

28.  Each  respondent  who  has  entered  an 
appearance  may,  Tnthin  twenty-one  days 
alter  service  of  citation  on  him  or  her,  file 
in  the  Registry  an  answer  to  the  petition. — 
A  form  of  answer  is  given  in  the  Appendix, 
Ko.  7. 

See  also  Rule  186. 

29.  Each  resj>ondent  shall,  on  the  day  he 
or  she  files  an  answer,  deliver  a  copy  thereof 
to  the  petitioner,  or  to  his  or  her  proctor, 
Bolicitor  or  attorney. 

30.  Every  answer  which  contains  matter 
other  than  a  simple  denial  of  the  facts  stated 
in  the  petition,  shall  be  accompanied  by  an 
affidavit  made  by  the  respondent,  verifying 
such  other  or  additional  matter,  so  far  as  he 
or  she  has  personal  cognisance  thereof,  and 
deposing  as  to  his  or  her  belief  in  the  truth 
of  the  rest  of  such  other  or  additional  matter, 
and  such  affidavit  shaU  be  filed  with  the 
answer. 

3L  In  cases  involving  a  decree  of  nullity 
of  marriage  or  of  judicial  separation,  or  of 
dissolution  of  mairiage,  or  a  decree  in  a  suit 
of  jactitation  of  marriage,  the  respondent 
who  is  husband  or  wife  of  the  petitioner 
shall,  in  the  affidavit  filed  with  the  answer, 
further  state  that  there  is  not  any  collusion 
or  connivance  between  the  deponent  and  the 
petitioner. 

Further  Pleadings, 

32.  Within  fourteen  days  from  the  filing 
and  delivery  of  the  answer,  the  petitioner 
may  file  a  reply  thereto,  and  the  same  period 
sludl  be  allowed  for  filing  any  further  plead- 
ing by  way  of  rejoinder  or  any  subsequent 
pleading. 

33.  A  copy  of  every  replyvand  subsequent 
pleading  shall,  on  the  day  the  same  is  filed, 
be  delivered  to  the  opposite  parties,  or  to 
their  proctor,  solicitor  or  attorney. 

General  Rules  cm  to  Pleadings, 

34.  Either  party  desiring  to  alter  or  amend 
any  pleading  must  apply  by  motion  to  the 
Court  for  permission  to  do  s6,  unless  the 
alteration  or  amendment  be  merely  verbal, 
or  in  the  nature  of  a  clerical  error,  in  which 
case  it  may  be  made  by  order  of  the  Judge 
Ordinary,  or  of  one  of  the  Registrars  in  his 
absence,  obtained  on  summons. 

See  also  Rules  181  to  184  and  Rule  187. 

35.  When  a  petition,  answer  or  other  plead- 
ing has  been  ordered  to  be  altered  or  amended, 
the  time  for  filing  and  delivering  a  copy  of 
the  next  pleading  shall  be  reckoned  horn 
the  time  of  the  order  having  been  complied 
with* 

36.  A  copy  of  every  pleading,  shewing  the 


alterations  and  amendments  made  therein, 
shall  be  delivered  to  the  opposite  parties  on 
the  day  such  alterations  and  amendments 
are  made  in  the  pleadings  filed  in  the  Regis- 
try ;  and  the  opposite  parties,  if  they  have 
already  pleaded  in  answer  thereto,  shall  be 
at  liberty  to  amend  such  answer  within  four 
days,  or  such  further  time  as  may  be  al- 
lowed for  the  purpose. 

37.  If  either  party  in  the  cause  fail  to 
file  or  deliver  a  copy  of  the  answer,  reply  or 
other  pleading,  or  to  alter  or  amend  the 
same,  or  to  deliver  a  copy  of  any  altered  or 
amended  pleading,  within  the  time  allowed 
for  the  purpose,  the  party  to  whom  the  copy 
of  such  answer,  reply  or  other  pleading,  or 
altered  or  amended  pleading,  ought  to  have 
been  delivered,  shall  not  be  bound  to  re- 
ceive it;  and  such  answer,  reply  or  other 
pleading  shall  not  be  filed,  or  be  treated  or 
considered  as  having  been  filed,  or  be  altered 
or  amended,  unless  by  order  of  the  Judge 
Ordinarv,  or  of  one  of  the  Registrars,  to  bo 
obtained  on  summons.  The  expense  of  ob- 
taining such  order  shall  fall  on  the  party 
applying  for  it,  unless  the  Judge  Ordinary 
or  Registrar  shall  otherwise  direct. 

38.  Applications  for  further  particulars  of 
matters  pleaded  are  to  be  made  to  the  Judge 
Ordinary,  or  to  one  of  the  Registrars  in  his 
absence,  by  summons,  and  not  by  motion. 

See  also  Rules  181  to  184.  « 

Service  of  PleadingSj  iLc. 

30.  It  shall  be  sufficient  to  leave  all  plead- 
ings and  other  instnmients,  personal  service 
of  which  is  not  expressly  required  by  these 
rules  and  regulations,  at  the  respective  ad- 
dresses furnished  by  or  on  behalf  of  the 
several  parties  to  the  cause. 

^e  also  Rule  114. 

Mode  of  Trial. 

40.  When  the  pleadings  on  being  con- 
cluded have  raised  any  questions  of  fact,  the 
petitioner,  within  fourteen  days  from  the 
filing  of  the  last  pleading,  or  at  the  expira- 
tion of  that  time,  on  the  next  day  appointed 
for  hearing  motions  in  this  Court,  or  in  case 
the  petitioner  should  fail  to  do  so  at  such 
time,  either  of  the  respondents  on  whose  be- 
half such  questions  have  been  raised  may 
apply  to  the  Judge  Ordinary  by  motion  to 
direct  the  truth  of  such  questions  of  fact  to 
be  tried  by  a  special  or  common  jury.  ^ 

See  also  Rule  205. 

Questions  of  Fact  for  the  Jury, 

41.  Whenever  the  Judge  Ordinary  directs 
the  iflsaes  of  fact  in  a  cause  to  be  tried  by  a 
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jury,  the  questionB  of  fact  raised  by  the 
pleadings  are  to  be  briefly  stated  in  writing 
by  the  petitioner,  and  settled  by  one  of  the- 
Registrars. — A  form  is  given  in  the  Ap- 
pendix, No.  8. 

42.  Should  the  petitioner  fail  to  prepare 
and  deposit  the  questions  for  settlement  in 
the  Registry  within  fourteen  days  after  the 
Judge  Ordinary  has  directed  the  mode  of 
trial,  either  of  the  respondents  on  whose  be- 
half such  questions  have  been  raised  shall  be 
at  liberty  to  do  so. 

43.  After  the  questions  have  been  settled 
by  the  Registrar,  the  party  who  has  deposited 
the  same  shall  deliver  a  copy  thereof  as 
settled  to  each  of  the  other  parties  to  be 
heard  on  the  trial  of  the  cause,  and  either  of 
such  parties  shall  be  at  liberty  to  apply  to 
the  Judge  Ordinary,  by  summons  within 
eight  days,  or  at  the  expiration  of  that  time 
on  the  next  day  appointed  for  hearing  sum- 
monses in  this  Court,  to  alter  or  amend  the 
same,  and  his  decision  shall  be  final. 

Setting  down  the  Cansefor  Trial  or  Hearing. 

44.  In  cases  to  be  tried  by  a  jury,  the 
petitioner,  after  the  expiration  of  eight  days 
from  the  delivery  of  copies  of  the  questions 
for  the  jury  to  the  opposite  parties,  or  from 
alteration  or  amendment  of  the  same,  in 
pursuance  of  the  order  of  the  Judge  O^i- 
nary,  shall  file  such  questions  as  finally 
setUed  in  the  Registry,  and  at  the  same 
time  set  down  the  cause  as  ready  for  trial, 
and  on  the  same  day  give  notice  of  his 
having  done  so  to  each  party  for  whom  an 
appearance  has  been  entered. 

See  also  Rule  206. 

46.  In  cases  to  be  heard  without  a  jiury, 
the  petitioner  shall,  after  obtaining  directions 
as  to  the  mode  of  hearing,  set  the  cause  down 
for  hearing,  and  on  the  same  day  give  notice 
of  his  having  done  so  to  each  party  in  the 
cause  for  whom  an  appearance  has  been  en- 
^tered. 

See  also  Rules  205  and  206. 

46.  If  the  petitioner  fail  to  file  the  ques- 
tions for  the  jury,  or  to  set  down  the  cause 
for  trial  or  hearing,  or  to  give  due  notice 
thereof,  for  the  space  of  one  month,  after 
directions  have  been  given  as  to  the  mode 
in  which  the  cause  shall  be  tried  or  heard, 
either  of  the  respondents  entitled  to  be  heard 
at  such  trial  or  hearing  may  file  the  ques- 
tions for  the  jury,  and  set  the  cause  down 
for  trial  or  hearing,  and  shall  on  the  same 
day  give  notice  of  his  having  done  so  to  the 
petitioner,  and  to  each  of  the  other  parties 
to  the  cause  for  whom  an  appearance  has 
been  entered. 

47.  A  copy  of  every  notice  of  the  cause 
being  set  down  for  trial  or  hearing  shall  be 


filed  in  the  Registry,  and  the  cause  shall 
come  on  in  its  turn,  unless  the  Judge  Ordi- 
nary shall  otherwise  direct. 

Trial  or  Hearing. 

48.  No  cause  shall  be  called  on  for  trial  or 
hearing  imtil  after  the  expiration  of  ten 
days  from  the  day  when  the  same  has  been 
sec  down  for  trial  or  hearing,  and  notice 
thereof  has  been  given,  save  with  the  con- 
sent of  all  parties  to  the  suit. 

49.  The  Registrar  shall  enter  in  the  court 
book  the  findmg  of  the  jury  and  the  decree 
of  the  Court,  and  shall  sign  the  same. 

50.  Either  of  the  respondents  in  the  cause, 
after  entering  an  appearance,  without  filing 
an  answer  to  the  petition  in  the  principal 
cause,  may  be  heard  in  respect  of  any  ques- 
tion as  to  costs,  and  a  respondent,  who  is 
husband  or  wife  of  the  petitioner,  may  be 
heard  also  in  respect  to  any  question  as  to 
custody  of  children  ;  but  a  respondent  who 
may  be  so  heard  is  not  at  liberty  to  bring  in 
afiidavits  touching  matters  in  issue  in  the 
principal  cause,  and  no  such  affidavits  can  be 
read  or  made  use  of  as  evidence  in  the  cause. 

Evidence  taken  by  Affidavit. 

51.  When  the  Judge  Ordinary  has  directed 
that  all  or  any  of  the  facts  set  forth  in  the 
pleadings  be  proved  by  affidavits,  such  affi- 
davits shall  be  filed  in  the  Registry  within 
eight  days  from  the  time  when  such  direction 
was  given,  unless  the  Judge  Ordinary  shall 
otherwise  direct. 

See  also  Rule  188. 

52.  Counter-affidavits  as  to  any  facts  to 
be  proved  by  affidavit  may  be  filed  vrithin 
eight  days  from  the  filing  of  the  affidavits 
which  they  are  intended  to  answer. 

63.  Copies  of  all  such  affidavits  and  coun- 
ter-affidavits shall,  on  the  day  the  same  are 
filed,  be  delivered  to  the  other  parties  to  be 
heard  on  the  trial  or  hearing  of  the  cause,  or 
to  their  proctors,  solicitors  or  attorneys. 

54.  Affidavits  in  reply  to  such  counter- 
affidavits  cannot  be  filed  without  permission 
of  the  Judge  Ordinary  or  of  the  KogLstrara 
in  his  absence. 

56.  Application  for  an  order  for  the  at- 
tendance of  a  deponent,  for  the  purpose  of 
being  cross-examined  in  open  Court,  shall 
be  made  to  the  Judge  Ordinary,  on  sum- 
mons. 

Proceedings  by  Petition. 

56.  Any  party  to  a  cause  who  has  entered 
an  appearance  may  apply  on  summons  to  the 
Judge  Ordinary,  or  in  his  absence  to  the 
Registrars,  to  be  heard  on  his  petition  touch- 
ing any  coUateral  question  Trhich  may  arise 
in  a  suit. 
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57.  The  party  to  whom  leave  has  been 
given  to  be  heard  on  his  petition  shall,  within 
eight  days,  file  his  act  on  petition  in  the  Be- 
gistry,  and  on  the  same  day  deliver  a  copy 
thereof  to  such  parties  in  the  cause  as  are 
required  to  answer  thereto. 

68.  Each  party  to  whom  a  copy  of  an  act 
on  petition  is  delivered  shall,  within  eight 
days  after  receiving  the  same,  file  his  or  her 
answer  thereto  in  the  Registry,  and  on  the 
same  day  deliver  a  copy  thereof  to  the  oppo- 
site party  ;  and  the  same  course  shall  be 
pursued  with  respect  to  the  reply,  rejoinder, 
&c.,  until  the  act  on  petition  is  concluded. 

69.  A  form  of  act  on  petition,  answer  and 
conclusion  is  given  in  the  Appendix,  No.  9. 

60.  Each  party  to  the  act  on  petition  shall, 
within  eight  days  from  that  on  which  the 
last  statement  in  answer  is  filed,  file  in  the 
Registry  such  affidavits  and  other  proofs  as 
may  be  necessary  in  support  of  their  several 
averments. 

61.  After  the  time  for  filing  affidavits  and 
proofs  has  expired,  the  party  filing  the  act 
on  petition  is  to  set  down  the  petition  for 
hearing  in  the  same  manner  as  a  cause  ;  and 
in  the  event  of  his  failing  to  do  so  within  a 
month,  any  party  who  has  filed  an  answer 
thereto  may  set  the  same  down  for  hearing, 
and  the  petition  will  be  heard  in  its  turn 
with  other  causes  to  be  heard  by  the  Judge 
Ordinary  without  a  jury. 

New  Trial  a?u2  Mearing. 

62.  An  application  to  the  Judge  Ordinary 
for  a  new  trial  of  issues  of  fact  tried  by  a 
jury,  or  for  a  rehearing  of  a  cause,  may  be 
made  by  motion  within  fourteen  days  from 
the  day  on  which  the  issues  were  tried  or 
the  cause  was  heard,  if  the  Judge  Ordinary 
be  then  sitting  to  hear  motions  ;  if  not,  on 
the  first  day  appointed  for  hearing  motions 
in  this  Court  siter  the  expiration  of  the  four* 
teen  days. 

Petition  for  EevencU  of  Decree  ofJwiiciai 

Separation, 

63.  A  petition  to  the  Court  for  the  re- 
Tersal  of  a  decree  of  judicial  separation  must 
set  out  the  groimds  on  which  the  petitioner 
relies. — A  form  of  such  petition  is  given  in 
the  Appendix,  No.  10. 

64.  Before  such  a  petition  can  be  filed,  an 
appearance  on  behalf  of  the  party  praying 
for  a  reversal  of  the  decree  of  judicial  sepa- 
ration must  be  entered  in  the  cause  in  which 
the  decree  has  been  pronounced. 

66.  A  certified  copy  of  such  a  petition, 
under  seal  of  the  Court,  shall  be  delivered 
perBonally  to  the  party  in  the  cause  in  whose 
fmrouT  the  decree  has  been  made^  who  may^ 


within  fourteen  days,  file  an  'answer  thereto 
in  the  Registry,  and  shall,  on  the  day  on 
which  the  answer  is  filed,  deliver  a  copy 
thereof  to  the  other  party  in  the  cause,  or 
to  his  or  her  proctor,  solicitor  or  attorney. 

66.  All  subsequent  pleadings  and  proceed- 
ings arising  from  such  petition  and  answer 
shall  be  filed  and  carried  on  in  the  same 
manner  as  before  directed  in  respect  of  an 
original  petition  for  judicial  separation,  and 
answer  thereto,  so  far  as  such  directions  are 
applicable. 

Demwrer, 

67.  All  demurrers  are  to  be  set  down  for 
hearing  in  the  same  manner  as  causes,  and 
will  come  on  in  their  turn  with  other  causes 
to  be  heard  by  the  Judge  Ordinary  without 
a  jury,  unless  the  Judge  Ordinary  shall 
direct  otherwise. 

^  Interveiition  of  the  Qtieen'^  Proctor. 

68.  The  Queen's  Proctor  shall,  within  four- 
teen days  after  he  has  obtained  leave  to  in* 
tervene  in  any  cause,  enter  an  appearance 
and  plead  to  the  petition  ;  and  on  the  day 
he  files  his  plea  in  the  Registry  shall  deliver 
a  copy  thereof  to  the  petitioner,  or  to  his 
proctor,  solicitor  or  attorney. 

69.  All  subsequent  pleadings  and  pro- 
ceedings in  respect  to  the  Queen's  Proctor's 
intervention  in  a  cause  shall  be  filed  and 
carried  on  in  the  same  manner  as  before 
directed  in  respect  of  the  pleadings  and  pro- 
ceedings of  the  original  parties  to  the  cause. 

See  also  Rule  202. 

Shewing  Cause  against  a  Decree, 

70.  Any  person  wishing  to  shew  cause 
against  making  absolute  a  decree  nisi  for 
dissolution  of  a  marriage  shall  enter  an  ap- 
pearance in  the  cause  in  which  such  decree 
nisi  has  been  pronounced. 

71.  Every  such  person  shall,  at  the  time  of 
entering  an  appearance,  or  within  four  days 
thereafter,  file  affidavits  setting  forth  the 
facts  upon  which  he  relies. 

72.  Upon  the  same  day  on  which  such 
person  files  his  affidavits  he  shall  deliver  a 
copy  of  the  same  to  the  party  in  the  cause  in 
whose  favour  the  decree  nisi  has  been  pro- 
nounced. 

73.  The  party  in  the  cause  in  whose  favour 
the  decree  nisi  has  been  pronounced  may, 
within  eight  days  after  delivery  of  the  affida- 
vits, file  affidavits  in  answer,  and  shall,  upon 
the  day  such  affidavits  are  filed,  deliver  a  copy 
thereof  to  the  person  shewing  cause  against 
the  decree  being  made  absolute. 

74.  The  person  shewing  cause  against  the 
decree  nin  being  made  absolute  may^  within 
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eight  days,  file  affidavits  in  reply,  and  shall 
upon  the  same  day  deliver  copies  thereof  to 
the  party  supporting  the  decree  nisi. 

75.  No  affidavits  are  to  be  filed  in  rejoin- 
der to  the  affidavits  in  reply  without  the 
permission  of  the  Judge  Ordinary,  or  of  one 
of  the  Registrars  in  his  absence. 

7G.  The  questions  raised  on  such  affidavits 
shall  be  argued  in  such  manner  and  at  such 
time  as  the  Judge  Ordinary  may  on  applica- 
tion by  motion  <firect ;  and  if  he  thinks  fit  to 
direct  any  controverted  questions  of  fact  to 
be  tried  by  a  jury,  the  same  shall  be  settled 
and  tried  in  the  same  manner  and  subject 
to  the  same  rules  as  any  other  issue  tried  in 
this  Court. 

Rules  70  to  76  not  applicable  to  the  Queen's 
Ptoctor.    See  Rule  202. 

Appeals  to  the  full  Court. 

77.  An  appeal  to  the  full  Court  from  a  de- 
cision of  the  Judge  Ordinary  must  be  asserted 
in  writing  and  the  instrument  of  appeal  filed 
in  the  Registry  ivithin  the  time  allowed  by 
law  for  appealing  from  such  decision  ;  and 
on  the  same  day  on  which  the  appeal  is  filed, 
notice  thereof,  and  a  copy  of  the  appeal, 
shall  be  delivered  to  each  respondent  in  the 
appeal,  or  to  his  or  her  proctor,  solicitor  or 
attorney. — ^A  form  of  instrument  of  appeal 
is  given  in  the  Appendix,  No.  11. 

78.  The  appellant  within  ten  days  after 
filing  his  instrument  of  appeal,  or  within 
such  further  time  as  may  be  allowed  by  the 
Judge  Ordinary,  or  by  the  Registrars  in  his 
absence,  shall  file  in  the  Registry  his  case  in 
support  of  the  appeal  in  triplicate,  and  on 
the  same  day  deliver  a  copy  thereof  to  each 
respondent  in  the  appeal,  or  to  his  proctor, 
solicitor  or  attorney,  who,  within  ten  days 
from  the  time  of  such  filing  and  delivery,  or 
from  such  further  time  as  may  be  allowed  for 
the  purpose  by  the  Judge  Ordinary,  or  the 
Registrars  in  his  absence,  shall  be  at  liberty 
to  file  in  the  Registry  a  case  against  the 
appeal,  also  in  triplicate,  and  the  respondent 
shall  on  the  same  day  deliver  a  copy  thereof 
to  the  appellant,  or  to  his  proctor,  solicitor 
or  attorney. 

79.  After  the  expiration  of  ten  daj^s  from 
the  time  when  the  respondent  has  filed  his 
case,  or,  if  he  has  filed  none,  from  the  time 
allowed  him  for  the  purpose,  the  apx>eal  shall 
stand  for  hearing  at  the  next  sittings  of  the 
full  Court,  and  will  be  called  on  in  its  turn, 
unless  otherwise  directed. 

Decree  abschd; 

80.  AH  applications  to  make  absolute  a 
decree  nisi  lot  a  dissolution  of  a  marriage 


must  be  made  to  the  Court  by  motion.  In 
support  of  such  applications  it  must  be 
shown  by  affidavit  filed  with  the  case  for 
motion  that  search  has  been  made  in  the 
proper  books  at  the  Registry  up  to  within 
two  days  of  the  affidavit  being  filed,  and  that 
at  such  time  no  person  had  obtained  leave  to 
intervene  in  the  cause,  and  that  no  appear- 
ance had  been  entered  nor  any  affidavits 
filed  on  behalf  of  any  person  wishing  to 
shew  cause  against  the  decree  nisi  being  made 
absolute  ;  and  in  case  leave  to  intervene  had 
been  obtained,  or  appearance  entered,  or 
affidavits  filed  on  behalf  of  any  such  person, 
it  must  be  shown  by  affidavit  what  proceed- 
ings (if  any)  had  been  taken  thereon,  but  it 
shall  not  be  necessary  to  file  a  copy  of  the 
decree  nisi, — A  form  of  affidavit  is  given  in 
the  Appendix,  No.  12. 
See  also  Rules  194  and  207. 


Alimony, 

81.  The  wife,  being  the  petitioner  in  a 
cause,  may  file  her  petition  for  alimony 
pending  suit  at  any  tune  after  the  citation 
has  been  duly  served  on  the  husband,  or  after 
order  made  by  the  Judge  Ordinary  to  dis- 
pense with  such  service,  provided  the  factum 
of  marriage  between  the  parties  is  established 
by  affidavit  previously  filed. 

82.  The  wife  being  the  respondent  in  a 
cause,  after  having  entered  an  appearance, 
may  also  file  her  petition  for  alimony  pending 
suit. 

83.  A  form  of  petition  for  alimony  is 
given  in  the  Appendix,  No.  13. 

84.  The  husband  shall,  within  eight  days 
after  the  filing  and  delivery  of  a  petition  for 
alimony,  file  his  answer  thereto  upon  oath. 

85.  The  husband,  being  respondent  in  the 
cause,  must  enter  an  appearance  before  he 
can  file  an  answer  to  a  petition  for  alimony. 

8G.  The  wife,  if  not  satisfied  with  the  hus- 
band's answer,  may  object  to  the  same  as 
insufficient,  and  apply  to  the  Judge  Ordinary 
on  motion  to  order  him  to  give  a  further  and 
fuller  answer,  or  to  order  his  attendance  on 
the  hearing  of  the  petition  for  the  purpose  of 
being  examined  thereon. 

See  also  Rule  189. 

87.  In  case  the  answer  of  the  husband 
alleges  that  the  wife  has  property  of  her  own, 
she  may  (within  eight  days)  file  a  reply  on 
oath  to  that  allegation ;  but  the  husband  is 
not  at  liberty  to  file  a  rejoinder  to  such  reply 
without  permission  of  the  Judge  Ordinaxy, 
or  of  one  of  the  Registrars  in  his  absence. 

88.  A  copy  of  every  petition  for  alimonyi 
answer  and  reply,  must  be  delivered  to  tiba 
opposite  party,  or  to  his  or  her  proctoTi 
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solicitor  or  attorney,  on  the  day  the  same  is 
filed. 

89.  After  the  husband  has  filed  his  answer 
to  the  petiticm  for  alimony  (subject  to  any 
order  as  to  costs),  or,  if  no  answer  is  filed, 
at  the  expiration  of  the  time  allowed  for 
filing  an  answer,  the  wife  may  proceed  to 
examine  witnesses  in  support  of  her  petition, 
and  apply  by  motion  for  an  allotment  of 
alimony  pending  suit,  notice  of  the  motion, 
and  of  the  int^tiou  to  examine  witnesses, 
being  given  to  the  husband,  or  to  his  proctor, 
solicitor  or  attorney,  four  days  previously 
to  the  motion  being  heard  and  the  witnesses 
examined,  unless  tiie  Judge  Ordinary  shall 
dispense  with  such  notice. 

Sec  al^  Rules  191  and  192. 

90.  No  affidavits  can  be  read  or  made  use 
of  as  evidence  in  support  of  or  in  opposition 
to  the  averments  contained  in  a  petition  for 
alimony,  or  in  an  answer  to  such  a  petition, 
or  in  a  reply,  except  such  as  may  be  required 
by  the  Judge  Ordinary  or  by  one  of  the 
Registrars. 

91.  A  wife  who  has  obtained  a  final  decree 
of  judicial  separation  in  her  favour,  and  has 
previously  thereto  filed  her  petition  for  ali- 
mony nending  suit,  on  such  decree  being 
affirmea  un  appeal  to  the  full  Court,  or  after 
the  expiration  of  the  time  for  appealing 
against  the  decree,  if  no  appeal  be  then 
pending,  may  apply  to  the  Judge  Ordinary 
by  motion  for  an  allotment  of  permanent 
alimony ;  provided  that  she  shall,  eight 
days  at  least  before  makins^  such  application, 
give  notice  thereof  to  the  musband,  or  to  his 
proctor,  solicitor  or  attorney. 

8te  also  Rule  190. 

92.  A  wife  may  at  any  time  after  alimony 
has  been  allotted  to  her,  whether  alimony 
pending  suit  or  permanent  alimony,  file  her 
petition  for  an  increase  of  the  alimony 
allotted  by  reason  of  the  increased  faculties 
of  the  husband,  or  the  husband  may  file  a 
petition  for  a  diminution  of  the  alimony 
aUotted  by  reason  of  reduced  faculties  ;  and 
the  course  of  proceeding  in  such  cases  shall 
be  the  same  as  required  by  these  Rules  and 
Regulations  in  respect  of  the  original  petition 
for  alimony,  and  the  allotment  thereof,  so 
far  as  the  same  are  applicable. 

93.  Permanent  alimony  shall,  unless  other- 
wise ordered,  commence  and  be  computed 
from  the  date  of  the  final  decree  of  the 
Judge  Ordinary,  or  of  the  full  Court  on 
app^,  as  the  case  may  be. 

94.  Alimony,,  pending  suit,  and  also  per- 
manent alimony,  shall  be  paid  to  the  wife, 
or  to  some  person  or  persons  to  be  nomi- 
nated in  writing  by  her,  and  approved  of  by 

the  Court,' aa  trustee  or  trustees  on  her  be- 
half. 


Mainteivaiice  and  Settlements, 

95.  Applications  to  the  Court  to  exercise 
the  authority  given  by  sections  32  and  45  of 
20  &  21  Vict.  c.  85,  and  by  section  5  of  the 
22  &  23  Vict.  c.  61,  are  to  be  made  in  a 
separate  petition,  which  must,  unless  by 
leave  of  the  Judge,  be  filed  as  soon  as  by 
the  said  statutes  such  applications  can  be 
made,  or  within  one  month  thereafter. 

96.  In  cases  of  application  for  mainte- 
nance under  section  32  of  the  20  &  21  Vict. 
c  85,  such  petition  may  be  filed  as  soon  as 
a  decree  nisi  has  been  pronounced,  but  not 
before. 

9T.  A  certified  copy  of  such  petition,  under 
seal  of  the  Court,  shall  be  personally  served 
on  the  husband  or  wife  (as  the  case  may 
be),  and  on  the  person  or  persons  who  may 
have  any  legal  or  beneficial  interest  in 
the  property  in  respect  of  which  the  applica- 
tion is  made,  unless  the  Judge  Orctinary  on 
motion  shall  direct  any  other  mode  of  ser- 
vice, or  dispense  with  service  of  the  same  on 
them  or  either  of  them. 

98.  The  husband  or  wife  (as  the  case  may 
bo),  and  the  other  person  or  persons  (if  any) 
who  are  served  with  such  petition,  within 
fourteen  days  after  service,  may  file  his,  her 
or  their  answer  on  oath  to  the  said  petition, 
and  shall  on  the  same  day  deliver  a  copy 
thereof  to  the  opposite  party,  or  to  his  proc* 
tor,  solicitor  or  attorney. 

99.  Any  person  served  with  the  petition, 
not  being  a  party  to  the  principal  cause,  must 
enter  an  appearance  before  he  or  she  can  file 
an  answer  thereto. 

100.  Withm  fourteen  days  from  the  filing 
the  answer,  the  opposite  party  may  file  a 
reply  thereto,  and  the  same  period  shall  be 
allowed  for  filing  any  further  pleading  by 
way  of  rejoinder. 

101.  Such  pleadings,  when  completed, 
shall  in  the  first  instance  be  referred  to  one 
of  the  Registrars,  who  shall  investigate  the 
averments  therein  contained,  in  the  presence 
of  the  parties,  their  proctors,  solicitors  or 
attorneys,  and  who  for  that  purpose  shall  be 
at  liberty  to  require  the  production  of  any 
documents  referred  to  in  such  pleadings,  or 
to  call  for  any  affidavits,  and  shall  report  in 
writing  to  the  Court  the  result  of  his  in- 
vestigation, and  any  special  circumstances  to 
be  taken  into  consideration  with  reference  to 
the  prayer  of  the  petition. 

See  also  Rule  204. 

102.  The  report  of  the  Registrar  shall  be 
filed  in  the  Registry  by  the  husband  or  wife 
on  whose  behiJf  the  petition  has  been  filed, 
who  shall  give  notice  thereof  to  the  other 
parties  heard  by  the  Registrar;  and  either 
of  the  parties,  within  fourteen  days  after 
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such  notice  has  been  given,  if  the  Judge 
Ordinary  be  then  sitting  to  hear  motions, 
otherwise  on  the  first  day  appointed  for 
motions  after  the  expiration  of  fourteen 
days,  may  be  heard  by  the  Judge  Ordinary 
on  motion  in  objection  to  the  Registrar's 
report,  or  may  apply  on  motion  for  a  decree 
or  order  to  confirm  the  same,  and  to  carry 
out  the  prayer  of  the  petition. 

103.  The  costs  of  a  wife  of  and  arising 
from  the  said  petition  or  answer  shall  not 
be  allowed  on  taxation  of  costs  against  the 
husband  before  the  final  decree  in  the  prin- 
cipal cause,  without  direction  of  the  Judge 
Ordinary. 

Oustody  of  and  Access  to  Children, 

104.  Before  the  trial  or  hearing  of  a  cause 
a  husband  or  wife  who  are  parties  to  it  may 
apply  for  an  order  with  respect  to  the  cus- 
tody, maintenance  or  education  of  or  for 
access  to  children,  issue  of  their  marriage,  to 
the  Judge  Ordinary,  by  motion  founded  on 
affidavit. 

iSfee  also  Rule  212. 

Guardians  to  Minors, 

105.  A  minor  above  the  age  of  seven 
vears  may  elect  any  one  or  more  of  his  or 
her  next-of-kin,  or  next  friends,  as  guardian, 
for  the  purpose  of  proceeding  on  his  or  her 
behalf  as  petitioner,  respondent  or  inter- 
vener in  a  cause. — The  form  of  an  instru- 
ment of  election  is  given  in  the  Appendix, 
No.  14. 

106.  The  necessary  instniment  of  election 
must  be  filed  in  the  Registry  before  the 
guardian  elected  can  be  permitted  to  extract 
a  citation  or  to  enter  an  appearance  on  be- 
half of  the  minor. 

107.  When  a  minor  shall  elect  some  per- 
son or  persons  other  than  his  or  her  next-of- 
kin,  as  guardian  for  the  purposes  of  a  suit, 
or  when  an  infant  (under  the  age  of  seven 
years)  becomes  a  party  to  a  suit,  application, 
founded  on  affidavit,  is  to  be  made  to  one  of 
the  Registrars,  who  will  assign  a  guardian  to 
the  minor  or  infant  for  such  suit. 

108.  It  shall  not  be  necessary  for  a  minor 
who,  as  an  alleged  adulterer,  is  made  a  co- 
respondent in  a  suit,  to  elect  a  guardian  or 
to  have  a  guardian  assigned  to  him  for  the 
purpose  of  conducting  his  defence. 

Svhpcenas. 

109.  Every  subpoena  shall  be  written  or 
printed  on  parchment,  and  may  include  the 
names  of  any  number  of  witnesses.  The 
party  issuing  the  same,  or  his  or  her  proctor, 
solicitor  or  attorney,  shall  take  it,  together 


with  a  praecipe,  to  the  Registry,  and  there 
get  it  signed  and  sealed,  and  there  deposit 
the  praecipe. — Forms  of  subpoena,  Nos.  16 
and  17,  and  forms  of  praecipe,  Nos.  16  and 
18,  are  given  in  the  Appendix. 
See  also  Rule  180. 

Writs  of  Attachment  arvd  other  Writs, 

110.  Applications  for  writs  of  attachment, 
and  also  for  writs  of  fieri  facias  and  of  se- 
questration, must  be  made  to  the  Judge 
Ordinary  by  motion  in  Court. 

See  also  Rules  179  and  203. 

111.  Such  writs  when  ordered  to  issue, 
are  to  be  prepared  by  the  party  at  whose 
instance  the  order  has  been  obtained,  and 
taken  to  the  Registry,  with  an  office  copy  of 
the  order,  and,  when  approved  and  signed 
by  one  of  the  Registrars,  shall  be  sealed  with 
the  seal  of  the  Court,  and  it  shall  not  be 
necessary  for  the  Judge  Ordinary  or  for 
other  Judges  of  the  Court  to  sign  such 
writs, 

112.  Any  person  in  custody  under  a  writ 
of  attachment  may  apply  for  his  or  her  dis- 
charge to  the  Judge  Ordinary  if  the  Court  be 
then  sitting  ;  if  not,  then  to  one  of  the  Regis- 
trars, who  for  good  cause  shown  shall  have 
power  to  order  such  discharge. 

Notices, 

113.  All  notices  required  by  these  Rules 
and  Regulations,  or  by  the  practice  of  the 
Court,  shaU  be  in  writing,  and  signed  by  the 
party,  or  by  his  or  her  proctor,  solicitor  or 
attorney. 

Service  of  Notices,  dkc. 

114.  It  shall  be  sufficient  to  leave  all 
notices  and  copies  of  pleadings  and  other 
instruments  which  by  these  Rules  and  Regu- 
lations are  required  to  be  given  or  delivened 
to  the  opposite  parties  in  the  cause,  or  to  their 
proctors,  solicitors  or  attorneys,  and  personal 
service  of  which  is  not  expressly  required  at 
the  address  furnished  as  aforesaid  by  the 
petitioner  and  respondent  respectively. 

See  also  Rule  39. 

11 5.  When  i^  is  necessary  to  give  notice  of 
any  motion  to  'be  made  to  the  Court,  such 
notice  shall  be  served  on  the  opposite  parties 
who  have  entered  an  appearance  four  clear 
days  previously  to  the  hearing  of  such  motion, 
and  a  copy  of  the  notice  so  served  shall  be 
filed  in  the  Registry  with  the  case  for  motion, 
but  no  proof  of  the  service  of  the  notice  will 
be  required,  unless  by  direction  of  the  Judge 
Ordinary. 

116.  If  an  order  be  obtained  on  motion 
without  due  notice  to  the  opposite  parties, 
such  order  will  be  rescinded  on  the  apj^licft- 
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tion  of  tlie  parties  upon  whom  the  notice 
should  have  been  served;  and  the  expense 
of  and  arising  from  the  rescinding  of  such 
order  shall  fall  on  the  party  who  obtained  it, 
unless  the  Judge  Ordinary  shall  otherwise 
direct. 

117.  When  it  is  necessary  to  serve  personally 
any  order  or  decree  of  the  Court ,  the  original 
order  or  decree,  or  an  office  copy  thereof, 
under  seal  of  the  Court,  must  be  produced  to 
the  party  served,  and  annexed  to  the  affidavit 
of  service  marked  as  an  exhibit  by  the  Com- 
missioner or  other  person  before  whom  the 
affidavit  is  sworn. 

Offi4ie  Copies^  ExtrctctSy  etc. 

118.  The  Begistrars  of  the  principal  Re- 
gistry of  the  Court  of  Probate  are  to  have 
file  custody  of  all  pleadings  and  other  docu- 
ments now  or  hereafter  to  be  brought  in  or 
filed,  and  of  all  entries  of  orders  and  decrees 
made  in  any  matter  or  suit  depending  in  the 
Court  for  Divorce  and  Matrimonial  Causes ; 
and  all  Rules  and  Orders,  and  fees  payable 
in  respect  of  searches  for  and  inspection  or 
copies  of  and  extracts  &om  and  attendance 
with  books  and  documents  in  the  Registry  of 
the  Court  of  Probate,  shall  extend  to  such 
pleadings  and  other  documents  brought  in  or 
filed,  and  all  entries  of  orders  and  decrees 
made  in  the  Court  for  Divorce  and  Matri- 
monial Causes,  save  that  the  length  of 
copies  and  extracts  shall  in  all  cases  be  com- 
puted at  the  rate  of  seventy-two  words  per 
folio. 

119.  Office  copies  or  extracts  furnished 
from  the  Registry  of  the  Court  of  Probate 
will  not  be  collated  with  the  originals  from 
which  the  same  are  copied,  unless  specially 
required.  Every  copy  so  required  to  be 
examined  shall  be  certified  under  the  hand 
of  one  of  the  principal  Registrars  of  the  Court 
of  Probate  to  be  an  examined  copy. 

120.  The  seal  of  the  Court  will  not  be 
affixed  to  any  copy  which  is  not  certified  to 
be  an  examined  copy. 

Time  fixed  by  these  Rules. 

121.  The  Judge  Ordinary  shall  in  every 
case  in  which  a  time  is  fixed  by  these  Rules 
and  Regulations  for  the  performance  of  any 
act,  or  for  any  proceeding  in  default,  have 
power  to  extend  the  same  to  such  time  and 
with  such  qualifications  and  restrictions  and 
on  such  terms  as  to  him  may  seem  fit. 

122.  To  prevent  the  time  limited  for  the 
performance  of  any  act,  or  for  any  proceeding 
in  default,  from  expiring  before  application 
can  be  made  to  the  Juage  Ordinary  for  an 
extension  thereof,  any  one  of  the  Registrars 
may,  upon  reasonable  "cause  being  shewn, 
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extend  the  time,  provided  that  such  time 
shall  in  no  case  be  extended  beyond  the  day 
upon  which  the  Judge  Ordinary  shall  next 
sit  in  chambers. 

See  also  Rules  181  to  184. 

123.  The  time  fixed  by  these  Hules  and 
Regulations  for  the  performance  of  any  act, 
or  for  any  proceeding  in  a  cause,  shall  in  all 
cases  be  exclusive  of  Simdays,  Christmas  Day 
and  Good  Friday. 

Protection  Orders, 

12'f.  Applications  on  the  part  of  a  wife 
deserved  by  her  husband  for  an  order  to  pro- 
tect her  earnings  and  property,  acquired 
since  the  commencement  of  such  desertion, 
shall  be  made  in  writing  to  the  Judge  Ordi- 
nary in  cliambers,  and  supported  by  affidavit. 
— A  form  of  application  is  given  in  the  Ap- 
pendix, No.  19. 

See  also  Rule  197. 

125.  Applications  for  the  discharge  of  any 
order  made  to  protect  the  earnings  and  pro- 
perty of  a  wife  are  to  be  made  to  the  Judge 
Ordinary  by  motion,  and  supported  by  affi- 
davit. Notice  of  such  motion,  and  copies  of 
any  affidavit  or  other  document  to  be  read  or 
used  in  support  thereof,  must  be  personally 
served  on  the  wife  eight  clear  days  before  the 
motion  is  heard. 

Bond  not  required. 

126.  On  a  decree  of  judicial  separation 
being  pronounced,  it  shall  not  be  necessary 
for  either  party  to  enter  into  a  bond  condi- 
tioned against  marrying  again. 

Change  of  Proctor,  Solicitor  or  Attorney. 

127.  A  party  may  obtain  an  order  to  change 
his  or  her  proctor,  solicitor  qy  attorney  upon 
application  by  summonsTto  the  Judge  Ordi- 
nary, or  to  the  Registrars  in  his  absence. 

See  also  Rules  181  to  184. 

128.  In  case  the  former  proctor,  solicitor 
or  attorney  neglects  to  file  his  bill  of  costs 
for  taxation  at  the  time  required  by  the 
order  served  upon  him,  the  party  may,  with 
the  sanction  and  by  order  of  the  Judge 
Ordinary  or  of  the  Registrars,  proceed  in 
the  cause  by  the  new  proctor,  solicitor  or 
attorney,  without  previous  payment  of  such 
costs. 

Order  for  the  Immediate  Examination  of  a 

Witness. 

129.  Application  for  an  order  for  the  im- 
mediate examination  of  a  witness  who  is 
within  the  jurisdiction  of  the  Court  is  to  be 
made  to  the  Judge  Ordinary,  or  to  tho  Re- 
gistrars in  his  absence,  by  summons,  or  if  on 
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behalf  of  a  petitioner  proceeding  in  default 
of  appearance  of  the  parties  cited  in  the  cause, 
without  summons  bef6re  one  of  the  Regis- 
trars, who  will  direct  the  order  to  issue,  or 
refer  the  application  to  the  Judge  Ordinary, 
as  he  may  think  fit. 

See  also  Rules  181  to  184. 

130.  Such  witness  shall  be  examined  viva 
voccy  unless  otherwise  directed,  before  a  per- 
son to  be  agreed  upon  by  the  parties  in  the 
cause,  or  to  be  nominated  by  the  Judge  Ordi- 
nary or  by  the  Registrars  to  whom  the  appli- 
cation for  the  order  is  made. 

131.  The  parties  entitled  to  cross-examine 
the  witness  to  be  examined  under  such  an 
order  shall  have  four  clear  days'  notice  of  the 
time  and  place  appointed  for  the  examina- 
tion, unless  the  Judge  Ordinary  or  the  Re- 
gistrars to  whom  the  application  is  made  for 
the  order  shall  direct  a  shorter  notice  to  be 
given. 

Commissions  and  Requisitions  for  Examination 

of  Witnesses. 

132.  Application  for  a  commission  or  requi- 
sition to  examine  witnesses  who  are  out  of 
the  jurisdiction  of  the  Court  is  to  be  madd 
by  summons,  or  if  on  behalf  of  a  petitioner 
proceeding  in  default  of  appearance,  without 
summons,  before  one  of  the  Registrars,  who 
will  order  such  commission  or  requisition  to 
issue,  or  refer  the  application  to  the  Judge 
Ordinary,  as  he  may  think  fit. 

133.  A  commission  or  requisition  for  ex- 
amination of  witnesses  may  be  addressed  to 
any  person  to  be  nominated  and  agreed  upon 
by  the  parties  in  the  cause,  and  approved  of 
by  the  Registrar,  or  for  want  of  agreement  to 
be  nominated  by  the  Registrar  to  whom  the 
application  is  made. 

134.  The  commission  or  requisition  is  to 
be  drawn  up  and  prepared  by  the  party  ap- 
plyinff  for  the  same,  and  a  copy  thereof  shall 
be  deuvered  to  the  parties  entitled  to  cross- 
examine  the  witnesses  to  be  examined  there- 
under two  clear  days  before  such  commission 
or  requisition  shall  issue,  under  seal  of  the 
Goort,  and  they  or  either  of  them  may  apply 
to  one  of  the  Registrars  by  summons  to  alter 
or  amend  the  commission  or  requisition,  or 
to  insert  any  special  provision  therein,  and 
the  Registrar  shall  make  an  order  on  such 
application,  or  refer  the  matter  to  the  Judge 
Chrdinary. — A  form  of  a  commission  and 
requisition  is  given  in  the  Appendix,  No. 
20. 

136.  Any  of  the  parties  to  the  cause  may 
apply  to  one  of  the  Registrars  by  summons 
for  leave  to  join  in  a  commission  or  requisi- 
tion, and  to  examine  witnesses  thereunder ; 
and  the  Registrar  to  whom  the  application  is 


madfe  may  direct  the  necessary  alterations  to 
be  made  in  the  commission  or  requisition  for 
that  purpose,  and  settle  the  same,  or  refer 
the  application  to  the  Judge  Ordinary. 

136.  After  the  issuing  of  a  summons  to  shew 
cause  why  a  party  to  the  cause  should  not 
have  leave  to  join  in  a  commission  or  requi- 
sition, such  commission  or  requisition  shall 
not  issue  under  seal  without  the  direction  of 
one  of  the  Registrars. 

137.  In  case  a  husband  or  wife  shall  apply 
for  and  obtain  an  order  or  a  commission  or 
requisition  for  the  examination  of  witnesses, 
the  wife  shall  be  at  liberty,  without  any  spe- 
cial order  for  that  purpose,  to  apply  by  sum- 
mons to  one  of  the  Registrars  to  ascertain 
and  report  to  the  Court  what  is  a  sufficient 
sum  of  money  to  be  paid  or  secured  to  the 
wife  to  cover  her  expenses  in  attending  at 
the  examination  of  such  witnesses  in  pursu- 
ance of  such  order,  or  in  virtue  of  such  com- 
mission or  requisition,  and  such  sum  of 
money  shall  be  paid  or  secured  before  such 
order  or  such  commission  or  requisition  shall 
issue  from  the  Registry,  unless  the  Judge 
Ordinary,  or  one  of  the  Registrars  in  his  ab- 
sence, shall  otherwise  direct. 

See  also  Rule  198. 

Affidavits, 

138.  Every  affidavit  is  to  be  drawn  in  the 
first  person,  and  the  addition  and  true  place 
of  abode  of  every  deponent  is  to  be  inserted 
therein. 

139.  In  every  affidavit  made  by  two  or 
more  persons,  the  names  of  the  several  per- 
sons making  it  are  to  be  written  in  the 
jurat. 

140.  No  affidavit  will  be  admitted  in  any 
matter  depending  in  the  Court  for  Divorce 
and  Matrimonial  Causes  in  which  any  mate- 
rial part  is  written  on  an  erasure,  or  in  the 
jurat  of  which  there  is  any  interlineation  or 
erasure,  or  in  which  there  is  any  interlinea- 
tion the  extent  of  which  at  the  time  when 
the  affidavit  was  sworn  is  not  clearly  shewn 
by  the  initials  of  the  Registrar,  Commis- 
sioner or  other  authority  before  whom  it  was 
sworn. 

141.  Where  an  affidavit  is  made  by  any 
person  who  is  blind,  or  who,  from  his  or  her 
signature  or  otherwise,  appears  to  be  illite- 
rate, the  Registrar,  Commissioner  or  other 
authority  before  whom  such  affidavit  is  made 
is  to  state  in  the  jurat  that  the  affidavit  ¥ras 
read  in  the  presence  of  the  party  making  the 
same,  and  that  such  party  seemed  perfectly 
to  understand  the  same,  and  also  made  his 
or  her  mark,  or  wrote  his  or  her  signature 
thereto,  in  the  presence  of  the  Rc^trar, 
Commissioner  or  other  authority  before  whom 
ike  affidavit  was  made. 
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142.  No  ajfidavit  is  to  be  deemed  sufficient 
which  has  been  sworn  before  the  party  on 
whose  behalf  the  same  is  offered,  or  before 
his  or  her  proctor,  solicitor  or  attorney,  or 
before  a  partner  or  derk  of  his  or  her  proctor, 
solicitor  or  attorney. 

143.  Proctors,  solicitors  and  attorneys, 
and  their  clerks  respectively,  if  acting  for 
any  other  proctor,  solicitor  or  attorney, 
shall  be  subject  to  the  Rules  and  Kegula- 
tions  in  respect  of  taking  affidavits  wliich 
are  applicable  to  those  in  whose  stead  they 
are  acting. 

144.  No  affidavit  can  be  read  or  used  un- 
less the  proper  stamps  to  denote  the  fees 
payable  on  filing  the  same  are  delivered  with 
such  affidavit. 

145.  Where  a  special  time  is  fixed  for 
filing  affidavits,  no  affidavit  filed  citer  that 
time  shall  be  used  unless  by  leave  of  the 
Judge  Ordinary. 

146.  The  above  Rules  and  Regulations  in 
respect  to  affidavits  shall,  so  far  as  the  same 
are  applicable,  be  observed  in  respect  to 
affirmations  and  declarations  to  be  read  or 
used  in  the  Court  for  Divorce  and  Matrimonial 
Causes. 

Cases  for  Motion, 

147.  Cases  for  motion  are  to  set  forth  the 
style  and  object  of,  and  the  names  and  de- 
scriptions of  the  parties  to,  the  cause  or 
proceeding  before  the  Court;  the  proceed- 
ings already  had  in  the  cause,  and  the  dates 
of  the  same ;  the  prayer  of  the  party  on  whose 
behalf  the  motion  is  made,  and  briefly,  the 
circumstances  on  which  it  is  founded. 

148.  If  the  cases  tendered  are  deficient  in 
any  of  the  above  particulars,  the  same  shall 
not  be  received  in  the  Registry  without  per- 
mission of  one  of  the  Registrars. 

149.  On  depositing  the  case  in  the  Regis- 
try, and  giving  notice  of  the  motion,  the 
affidavits  in  support  of  the  motion,  and  all 
original  documents  referred  to  in  such  affi- 
davits, or  to  be  referred  to  by  counsel  on 
the  hearing  of  the  motion,  must  be  also  left 
in  the  Registry ;  or  in  case  such  affidavits  or 
documents  have  been  already  filed  or  depo- 
sited in  the  Registry,  the  same  must  be 
searched  fo]\  looked  up  and  deposited  with 
the  proper  clerk,  in  order  to  their  being  sent 
with  the  case  to  the  Judge  Ordinary. 

150.  Copies  of  any  affidavit  or  docu- 
ments to  be  read  or  used  in  support  of  a 
motion  are  to  be  delivered  to  the  opposite 
parties  to  the  suit  who  are  entitled  to  be 
heard  in  opposition  thereto. 

Taxing  Bills  of  Costs, 

151.  All  bills  of  costs  are  refeiTed  to  the 
Registrars  of  the  principal  Registry  of  the 


Court  of  Probate  for  taxation,  and  may  be 
taxed  by  them,  without  any  special  order 
for  that  purpose.     Such  bills  are  to  be  filed 
in  the  Registry. 
See  also  Rule  1T7. 

152.  Notice  of  the  time  appointed  for  tax- 
ation will  be  forwarded  to  the  party  filing 
the  bill,  at  the  address  furnished  by  such 
party. 

153.  The  party  who  has  obtained  an  ap- 
pointment to  tax  a  bill  of  costs  shall  give 
the  other  party  or  parties  to  be  heard  on 
the  taxation  thereof  at  least  one  clear  day's 
notice  of  such  appointment,  and  shall,  at  or 
before  the  same  time,  deliver  to  him  or 
them  a  copy  of  the  bill  to  be  taxed. 

1 54.  When  an  appointment  has  been  made 
by  a  Registrar  of  the  Court  of  Probate  for 
taxing  any  bill  of  costs,  and  any  parties  to 
be  heard  on  the  taxation  do  not  attend  at 
the  time  appointed,  the  Registrar  may  never- 
theless proceed  to  tax  the  bill  after  the  expi- 
ration of  a  quarter  of  an  hour,  upon  being 
satisfied  by  affidavit  that  the  parties  not  in 
attendance  had  due  notice  of  the  time  ap- 
pointed. 

155.  The  bill  of  costs  of  any  proctor,  soli- 
citor or  attorney  will  be  taxed  on  his  appli- 
cation as  against  his  client,  after  sufficient 
notice  given  to  the  i)erson  or  persons  liable 
for  the  payment  thereof,  or  on  the  applica- 
tion of  such  person  or  persons,  after  sufficient 
notice  given  to  the  practitioner. 

156.  The  fees  payable  on  the  taxation  of 
any  bill  of  costs  shall  be  paid  by  the  party 
on  whose  application  the  bill  is  taxed,  and 
shall  be  allowed  as  part  of  such  bill ;  but  if 
more  than  one-sixth  of  the  amount  of  any  biU 
of  costs  taxed  as  between  practitioner  and 
client  is  disaUowed  on  the  taxation  thereof, 
no  costs  incurred  in  such  taxation  sliall  be 
allowed  as  part  of  such  bill. 

See  also  Rule  200. 

157.  If  an  order  for  payment  of  costs  is 
required,  the  same  may  be  obtained  by  sum- 
mons, on  the  amount  of  such  costs  being 
certified  by  the  Registrar. 

See  also  Rules  178,  179  and  201. 

Wife's  Costs,— As  amoided  Uth  July,  1875. 

158.  After  directions  given  as  to  the  mode 
of  hearing  or  trial  of  a  cause,  or  in  an  earlier 
stage  of  a  cause  by  order  of  the  Judge  Ordi- 
nary, or  of  the  Registrars,  to  be  obtained  on 
summons,  a  wife  who  is  petitioner,  or  has 
entered  an  appearance  as  respondent  in  a 
cause,  may  file  her  bill  or  bills  of  costs  for 
taxation  as  against  her  husband,  and  the 
Registrar  to  whom  such  bills  of  costs  are  re- 
ferred for  taxation  shall,  when  directions  as 
to  the  mode  of  hearing  or  trial  have  been 
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given,  ascertain  what  is  a  Buificient  sum  of 
money  to  be  paid  into  the  Registry,  or  what 
is  a  sufficient  security  to  be  given  by  the 
husband  to  cover  the  costs  of  the  wife  of 
and  incidental  to  the  hearing  of  the  cause  ; 
and  shall  thereupon  issue  an  order  upon  the 
husband  to  pay  or  secure  the  said  sum 
within  a  time  to  be  fixed  by  the  Registrar  ; 
provided  that  in  case  the  husband  should 
by  reason  of  his  wife  having  separate  pro- 
perty, or  for  other  reasons,  dispute  her  right 
to  recover  any  costs  pending  suit  against 
him,  the  Registrar  may  suspend  the  order 
to  pay  the  wife's  taxed  costs,  or  to  pay  or 
secure  the  sum  ascertained  to  be  sufficient 
to  cover  her  costs  of  and  incidental  to  the 
hearing  of  the  cause,  for  such  length  of  time 
as  shall  seem  to  him  necessary  to  enable  the 
husband  to  obtain  the  decision  of  the  Court 
as  to  his  liability. 

159.  When  on  the  hearing  or  trial  of  a 
cause  the  decision  of  the  Judge  Ordinary  or 
the  verdict  of  the  jury  is  against  the  wife,  no 
costs  of  the  wife  of  and  incidental  to  such 
hearing  or  trial  shall  be  allowed  as  against 
the  husband,  except  such  as  shall  be  applied 
for,  and  ordered  to  be  allowed  by  the  Judge 
Ordinary,  at  the  time  of  such  hearing  or  trial. 

See  also  Rule  201. 

Summxonses. 

ICO.  A  summons  may  be  taken  out  by 
any  person  in  any  matter  or  suit  depending 
in  the  Court  for  Divorce  and  Matrimonisd 
Causes,  provided  there  is  no  rule  or  practice 
requiring  a  different  mode  of  proceeding. 

161.  The  name  of  the  cause  or  matter, 
and  of  the  agent  taking  out  the  summons, 
is  to  be  entered  in  the  summons  book,  and  a 
true  copy  of  the  summons  is  to  be  served 
on  the  party  summoned  one  clear  day  at  least 
before  the  summons  is  returnable,  and  be- 
fore 7  o'clock  p.m.  On  Saturdays  the  copy  of 
the  summons  ia  to  be  served  before  2  o'clock 
p.m. 

162.  On  the  day  and  at  the  hour  named 
in  the  summons  the  party  taking  out  the 
same  is  to  present  himself  with  the  original 
summons  at  the  Judge's  chambers,  or  else- 
where appointed  for  hearing  the  same. 

163.  Both  parties  will  be  heard  by  the 
Judge  Ordinary,  who  wiU  make  such  order 
as  he  may  think  fit,  and  a  minute  of  such 
order  will  be  made  by  one  of  the  Registrars 
in  the  summons  book. 

See  also  Rules  181  to  184. 

164.  If  the  party  summoned  do  not  appear 
after  the  lapse  of  half  an  hour  from  the  time 
named  in  the  summons,  the  party  taking  out 
the  summons  shall  be  at  liberty  to  go  before 
the  Judge  Ordinary,  who  will  thereupon 
make  such  order  as  he  may  think  fit. 


165.  An  attendance  on  behalf  of  the  party 
summoned  for  the  space  of  half  an  hour,  if 
the  party  taking  out  the  summons  do  not 
during  such  time  appear,  will  be  deemed 
sufficient,  and  bar  the  pai-ty  taking  out  the 
summons  from  the  right  to  go  before  the 
Judge  Ordinary  on  that  occasion. 

106.  If  a  formal  order  is  desired,  the  same 
may  be  had  on  the  application  of  either 
party,  and  for  that  purpose  the  original  sum- 
mons, or  the  copy  served  on  the  party  sum- 
moned, must  be  filed  in  the  Registiy.  An 
order  will  thereupon  be  drawn  up,  and  deli- 
vered to  the  person  filing  such  summons  or 
copy. 

167.  If  a  summons  is  brought  to  the 
Registry,  with  consent  to  an  order  indorsed 
thereon,  signed  by  the  party  summoned,  or 
by  his  proctor,  solicitor  or  attorney,  an  order 
will  be  drawn  up  without  the  necessity  of 
going  before  the  Judge  Ordinary  ;  provided 
that  the  order  sought  is  in  the  opinion  of 
the  Registrar  one  which,  under  the  circum- 
stances, would  be  made  by  the  .Judge  Ordi- 
nary. 

168.  The  same  Rules  and  Regulations 
shall,  so  far  as  applicable,  be  observed  in 
respect  to  summonses  which  may  be  heard 
and  disposed  of  by  the  Registrars. 

Payment  of  Money  out  of  Court. 

169.  Persons  applying  for  pajonent  of 
money  out  of  Court  are  to  bring  into  the 
Registry  a  notice  in  writing  setting  forth  the 
day  on  which  the  money  applied  for  was  paid 
into  the  Registry,  the  minute  entered  iu  the 
Court  books  on  receiving  the  same,  the  date 
and  particulars  of  the  order  for  payment  to 
the  applicant.  In  case  the  money  applied 
for  be  in  payment  of  costs,  the  notice  must 
also  set  forth  the  date  of  filing  the  bill  for 
taxation,  and  of  the  Registrar's  certificate. 

170.  The  above  notice  must  be  deposited 
in  the  Registry  two  clear  days  at  least  be- 
fore the  money  is  paid  out,  and  is,  in  that 
interval,  to  be  examined  by  one  of  the  clerks 
of  the  Registry  with  the  original  entries  in 
the  Court  books  and  the  bills  of  costs  re- 
ferred to  in  it,  and  certified  by  such  clerk  to 
be  correct. 

171.  When  the  Court  is  not  sitting,  pay- 
ment of  money  out  of  Court  will  be  made 
only  on  such  day  or  days  of  the  week  as  may 
be  fixed  by  the  Registrars,  notice  whereof 
will  be  given  in  the  Registry. 

Begistries  and  Officers. 

172.  The  Registry  of  the  Court  for  Divorce 
and  Matrimonial  Causes,  and  the  clerks  em- 
ployed therein^  shall  be  subject  to  and  under 
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the  control  of  the  Registrars  of  the  principftl 
Registry  of  the  Court  of  Probate. 

173.  The  record  keepers,  the  sealer  and 
other  officers  of  the  principsd  Registry  of  the 
Court  of  Probate  shall  discharge  the  same  or 
similar  duties  in  the  Court  for  Divorce  and 
Matrimonial  Causes,  and  in  the  Registry 
thereof,  as  they  discharge  in  the  Court  of 
Probate  and  the  principal  Registry  thereof. 

Proceedings  under  "  The  Legitimacy  Declara- 
tion Act,  1858.'* 

174  The  above  Rules  and  Regulations,  so 
far  as  the  same  may  be  applicable,  shall  ex- 
tend to  applications  and  proceedings  under 
"  The  Legitimacy  Declaration  Act,  1858. '\ 

Additional  Rulbs. — 30th  Jakuasy^  1869. 

BestitiUion  of  Conjugal  Rights. 

175.  The  affidavit  filed  with  the  petition, 
as  required  by  Rule  2,  shall  further  state 
sufficient  facts  to  satisfy  one  of  the  Regis- 
trars that  a  written  demand  for  cohabitation 
and  restitution  of  conjugal  rights  has  been 
made  by  the  petitioner  upon  the  party  to  be 
cited,  and  that  after  a  reasonable  opportu- 
nity for  compliance  therewith,  such  cohabi- 
tation and  restitution  of  conjugal  rights  have 
been  withheld. 

176.  At  any  time  after  the  commence- 
ment of  proceedings  for  restitution  of  con- 
jugal rights,  the  respondent  may  apply  by 
summons  to  the  Judge,  or  to  the  Registrars 
in  his  absence,  for  an  order  to  stay  the  pro- 
ceedings in  the  cause  by  reason  that  he  or 
she  is  willing  to  resume  or  to  return  to  co- 
habitation with  the  petitioner. 

As  to  Costs, 

177.  In  all  cases  in  which  the  Court  at 
the  hearing  of  a  cause  condemns  any  party 
to  the  suit  in  costs,  the  proctor,  solicitor  or 
attorney  of  the  party  to  whom  such  costs 
are  to  be  paid,  may  forthwith  file  his  bill  of 
costs  in  the  Registry,  and  obtain  an  appoint- 
ment for  the  taxation,  provided  that  such 
taxation  shall  not  take  place  before  the  time 
allowed  for  moving  for  a  new  trial  or  re- 
hearing shall  have  expired  ;  or,  in  case  a 
rule  nisi  should  have  been  granted,  until 
the  rule  is  disposed  of,  unless  the  Judge 
Ordinaiy  shall,  for  cause  shewn,  direct  a 
more  speedy  taxation. 

178.  Upon  the  Registrar's  certificate  of 
costs  being  signed,  he  shall  at  once  issue  an 
order  of  the  Court  for  payment  of  the  amount 
within  seven  days. 

See  also  Rules  from  151  to  158,  and  201. 

179.  Thia  order  shall  be  served  on  the 
proctor,  solicitor  or  attorney  of  the  party 


liable  [or  if  it  is  desired  to  enforce  the  order 
by  attachment,  on  the  party  himself],  and 
if  the  costs  be  not  paid  within  the  seven  days, 
a  writ  of  fieri  facias  or  writ  of  sequestration 
shall  be  issued  as  of  course  in  the  Registry, 
upon  an  affidavit  of  service  of  the  order  and 
non-payment. 
See  also  Rules  110,  111  and  203. 

As  to  Suhpcenas. 

180.  The  issuing  of  fresh  subpoenas  in 
each  term  shall  be  abolished,  and  it  shall 
not  be  necessary  to  serve  more  than  one 
subpoena  upon  any  witness. 


DEBTORS  ACT,  1869. 

Additional  Rule. — 15th  Febbuaat,  1870. 

180a. — In  pursuance  of  "The  Debtors 
Act,  1869,"  it  is  ordered  that,  on  and  after 
this  date,  the  following  Rules  shall  be  in 
force  for  regulating  the  practice  under  and 
carrying  into  effect  the  first  part  of  the  said 
"Debtors  Act,  1869":— 

(1)  All  applications  to  commit  to  prison 
under  section  5  shall,  in  the  first  instance, 
be  made  by  summons  before  the  Judge  Ordi- 
nary, which  shall  specify  the  date  and  other 
particulars  of  the  order  for  non-payment  of 
which  the  application  is  made,  together  with 
the  amount  due,  and  be  indorsed  with  the 
name  and  place  of  abode  or  office  of  business 
of  the  proctor  or  attorney  actually  suing  out 
the  summons ;  and  in  case  such  attorney 
shall  not  be  an  attorney  of  this  Court,  then 
also  with  the  name  and  place  of  abode  or 
office  of  business  of  the  attorney  in  whose 
name  such  summons  shall  be  taken  out ;  and 
when  the  attorney  actually  suing  out  such 
summons  shall  sue  out  the  same  as  agent 
for  an  attorney  in  the  country,  the  name 
and  place  of  abode  of  such  attorney  in  the 
country  shall  also  be  indorsed  upon  the  said 
summons  ;  and  in  case  no  attorney  shall  be 
employed  to  issue  the  summons,  then  it  shall 
be  indorsed  with  a  memorandum  expressing 
that  the  same  has  been  sued  out  by  the 
petitioner  or  respondent  or  co-respondent  in 
person,  as  the  case  may  be,  mentioning  the 
city,  town  or  parish,  and  also  the  name  of 
the  hamlet,  street  and  nimiber  of  the  house 
of  such  petitioner's,  respondent's  or  co-re- 
spondent's residence,  if  any  such  there  be. 

(2)  The  service  of  the  summons,  whenever 
it  may  be  practicable,  shall  be  personal ;  but 
if  it  appear  to  the  Judge  Ordinary  that  rea- 
sonable efforts  have  been  made  to  effect  per- 
sonal service,  and  either  that  the  summons 
has  oome  to  we  knowledge  of  the  debtor,  or 
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that  he  wilfully  evades  service,  an  order  may 
be  made  as  if  personal  service  had  been 
effected  upon  such  terms  as  to  the  Judge 
Ordinary  may  seem  fit. 

(3)  Proof  of  the  means  of  the  debtor  shall, 
whenever  practicable,  be  given  by  affidavit ; 
but  if  it  appear  to  the  Judge  Ordinary  either 
before  or  at  the  hearing  that  a  viva  voce 
examination,  either  of  the  debtor  or  of  any 
other  person,  or  the  production  of  any  docu- 
ment, is  necessary  or  expedient,  an  order  may 
be  made  commanding  the  attendance  of  any 
such  person  before  the  Judge  Ordinary  at  a 
time  and  place  to  be  therein  mentioned,  for 
the  purpose  of  being  examined  on  oath  touch- 
ing the  matter  in  question,  (or  and)  for  the 
production  of  any  such  document,  subject  to 
such  terms  and  conditions  as  to  the  Judge 
Ordinary  may  seem  fit.  The  disobedience  to 
any  such  order  shall  be  deemed  a  contempt 
of  Court,  and  punishable  accordingly. 

(4)  The  order  of  committal  (which  may  be 
in  the  Form  A,  in  the  Appendix,  or  to  the 
like  effect)  shall,  before  delivery  to  the  sheriff, 
be  indorsed  with  the  particulars  required  by 
Rule  1  of  these  Rules.  Concurrent  orders 
may  be  issued  for  execution  in  different 
counties.  The  sheriff  shall  be  entitled  to  the 
same  fees  in  respect  thereof  as  are  now  pay- 
able upon  a  ca,  sa, 

(5)  Upon  payment  of  the  sum  or  sums  men- 
tioned in  the  order  (including  the  sheriff's 
fees  in  like  manner  as  upon  a  ca,  sa.),  the 
debtor  shall  be  entitled  to  a  certificate  in  the 
Form  B.  in  the  Appendix,  or  to  the  like 
effect,  signed  by  the  proctor  or  attorney  in 
the  cause,  of  the  petitioner,  respondent  or 
co-respondent,  as  the  case  may  be,  or  signed 
by  the  petitioner,  respondent  or  co-respon- 
dent, as  the  case  may  be,  and  attested  by  an 
attorney  or  justice  of  the  peace. 

^6)  The  sheriff  or  other  officer  named  in  an 
oraer  of  committal  shall  within  two  days  after 
the  arrest  indorse  on  the  order  the  true  date 
of  such  arrest. 

Additional  and  Amended  Rules. — 
23rd  Februaby,  1875. 

181.  All  summonses  heretofore  heard  by 
the  Registrars  of  the  principal  Registry  of 
the  Court  of  Probate  in  the  absence  of  the 
Judge  Ordinary  shall  hereafter  be  heard 
before  one  or  more  of  the  Registrars  at  the 
principal  Registry  of  that  Court  during  the 
period  appointed  for  the  sittings  of  the  Court 
at  Westminster,  as  well  as  in  the  Judge's 
absence. 

182.  All  Rules  and  Regulations  in  respect 
to  summonses  now  heard  before  the  Judge 
Ordinary  in  chambers  at  Westminster  shafi. 
Bo  far  as  the  same  are  applicable,  be  observea 
in  respect  of  the  summonses  heard  before  one 


or  more  of  the  Registrars  at  the  principal 
Registry. 

JSce  Rules  from  160  to  168. 

183.  The  Registrar  before  whom  the  sum- 
mons is  heard  will  direct  such  order  to  issue 
as  he  shaU  think  fit,  or  refer  the  matter  at 
once  to  the  Judge  Ordinary. 

184.  Any  person  heard  on  the  Bummons 
objecting  to  the  order  so  issued  under  the 
direction  of  the  Registrars  may,  subject  to 
any  order  as  to  costs,  apply  to  the  Judge 
Ordinary  on  summons  to  rescind  or  vary  the 
same. 

Additional  Rules. — 14th  July,  1875. 
Appearance. 

185.  Application  for  leave  to  enter  an  ap- 
pearance after  a  proceeding  has  been  taken 
in  default,  heretofore  made  to  the  Judge 
Ordinary  on  motion  in  pursuance  of  Rule  20, 
shall  hereafter  be  made  by  summons  before 
one  of  the  Registrars. 

^S^e  also  Rule  20. 

Ansicer, 

186.  In  case  the  time  allowed  for  entry  of 
appearance  to  a  citation  should  be  more  than 
eight  days  after  service  thereof,  a  respondent 
who  has  entered  an  appearance  may,  within 
fourteen  days  from  the  expiration  of  the  time 
allowed  for  the  entry  of  appearance,  file  in 
the  Registry  an  answer  to  the  petition. 

See  also  Rule  28. 

GcTierdl  Rxde  as  to  Pleaditvgs, 

187.  Either  of  the  parties  before  the  Court 
desiring  to  alter  or  amend  a  pleading  may 
apply  by  summons  to  one  of  the  Registrars 
for  an  order  for  that  purpose. 

See  also  Rule  34. 

Evidence  iaicen  hy  Affidavit. 

188.  In  an  undefended  cause,  when  direc- 
tions have  been  given  that  all  or  any  of  the 
facts  set  forth  in  the  petition  be  proved  by 
affidavits,  such  affidavits  may  be  filed  in  the 
Registry  at  any  time  up  to  ten  clear  days 
before  the  cause  is  heard. 

See  also  Rule  51. 

Alimony. 

189.  Application  for  an  order  for  a  further 
and  fuller  answer  to  a  petition  for  alimony, 
heretofore  made  to  the  Judge  Ordinary  on 
motion  in  pursuance  of  Rule  86,  shall  here- 
after be  made  by  summons  before  one  of  the 
Registrars. 

See  Rule  86. 

100.  A  wife  who  has  obtained  a  final  de- 
cree of  judicial  separation,  on  such  decree 
being  affirmed  on  appeal,  or  alter  the  expira- 
tion of  the  time  for  appealing  against  the 
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decree  if  no  appeal  be  then  pending,  may 
apply  to  the  Court  by  petition  for  an  allot^ 
ment  of  permanent  aUmony,  though  no  ali- 
mony shi^  have  been  allotted  to  her  pending 
suit,  and  the  Rules  from  84  to  88,  both  in- 
cluaive,  of  the  Rules  and  Regulations  for  this 
Court,  bearing  date  26th  December,  1865, 
relating  to  petitions  for  alimony  pending  suit 
as  yaned  by  these  and  other  Additional 
Rules  and  Reflations  shall,  so  far  as  the 
same  are  apphcable,  be  observed  in  respect 
to  the  proceedings  upon  such  petitions  for 
permanent  alimony. 
See  also  Rules  84  to  88,  and  91  and  92. 

191.  All  applications  for  an  allotment  of 
alimony  pending  suit,  and  for  an  allotment 
of  permanent  alnnony  heretofore  made  to  the 
Court  by  motion  in  pursuance  of  Rules  89 
and  91,  shall  hereafter  be  referred  to  one  of 
the  Registrars  at  the  principal  Registry,  who 
shall  investigate  the  averments  in  the  petition 
for  alimony,  answer  and  reply,  in  the  pre- 
sence of  the  parties,  their  proctors,  solicitors 
or  attorneys,  and  who,  if  he  think  fit,  shall 
be  at  liberty  to  require  the  attendance  of  the 
husband  for  the  purpose  of  being  examined 
or  cross-examined,  and  to  take  the  oral  evi- 
dence of  witnesses,  and  to  require  the  pro- 
duction of  any  documents  or  to  call  for 
affidavits,  and  shall  direct  such  order  to  issue 
as  he  shall  think  fit,  or  refer  the  application, 
or  any  question  arising  out  of  it,  to  the  Judge 
Ordinary  for  his  dedsion. 

See  Rules  89  and  91. 

192.  Any  person  heard  on  the  reference  as 
to  alimony  before  one  of  the  Registrars,  ob- 
jecting to  the  order  issued  under  his  direc- 
tion, may  (subject  to  any  order  as  to  costs) 
apply  to  the  Judge  Ordinary  on  summons  to 
rescind  or  vaiy  the  same. 

Dismissal  of  Petition. 

193.  When  an  order  has  been  made  for  the 
dismissal  of  a  petition  on  payment  of  costs, 
the  cause  will  not  be  removed  from  the  list 
of  causes  in  the  Court  books  without  an  order 
of  one  of  the  Registrars,  to  obtain  which  it 
must  be  shewn  to  his  satisfaction  the  costs 
have  been  paid. 

Decree  Absohite. 

194.  In  case  application  by  motion  to  make 
absolute  a  decree  nisi  for  the  dissolution  of  a 
marriage  should  from  any  cause  be  deferred 
beyond  six  days  from  the  time  when  the  affi- 
davit required  by  Rule  80  is  filed  with  the 
case  for  motion,  it  must  be  shewn  by  further 
affidavit  that  search  has  been  made  in  the 
proper  books  up  to  within  six  clear  days  of 
the  motion  for  decree  absolute  being  heard, 
and  that  at  such  time  no  person  had  obtained 


leave  to  intervene,  and  that  no  appearance 
had  been  entered  nor  any  affidavits  filed  on 
behalf  of  any  person  wishing  to  shew  cause 
against  the  decree  nisi  being  made  absolute ; 
and  in  case  leave  to  intervene  had  been  ob- 
tained, or  appearance  entered  or  affidavits 
filed  on  behalf  of  any  such  person,  it  must 
also  be  shewn  by  such  further  affidavit  what 
proceedings  (if  any)  have  been  taken  there- 
on. 
See  also  Rules  80  and  207. 

Custody f  Maintenance  and  Edncaticn  of 

Children, 

195.  Rules  from  97  to  102,  both  inclusive, 
of  the  Rules  and  Regulations  for  this  Court, 
bearing  date  2Gth  December,  ]865,  diall, 
so  far  as  the  same  are  applicable,  be  observea 
in  respect  to  applications  by  petition,  after  a 
final  decree  in  a  cause,  for  orders  and  provi- 
sion with  respect  to  the  custody,  maintenance 
and  education  of  children,  the  marriage  of 
whose  parents  was  the  subject  of  the  decree 
under  the  authority  given  to  the  Court  by  22 
&  23  Vict,  c  61.  s.  4. 

See  Rules  97  to  102. 

Persons  of  Unsound  Mind. 

196.  A  committee  duly  appointed  of  a  per- 
son found  by  inquisition  to  be  of  unsound 
mind  may  take  out  a  citation  and  prosecute  a 
suit  on  behalf  of  such  person  as  a  petitioner, 
or  enter  an  appearance,  intervene  or  proceed 
with  the  defence  on  behalf  of  such  person  as 
a  respondent;  but  if  no  committee  should 
have  been  appointed,  application  is  to  be 
made  to  one  of  the  Registrars,  who  will  assign 
a  guardian  to  the  person  of  unsound  mind, 
for  the  purpose  of  prosecuting,  intervening  in 
or  defending  the  suit  on  his  or  her  behalf ;  pro- 
vided that  if  the  opposite  party  is  already 
before  the  Court  when  the  application  for  the 
assignment  of  a  guardian  is  made,  he  or  she 
shall  be  served  with  notice  by  summons  of 
such  application. 

m 

Protection  Orders. 

197.  In  the  affidavit  in  support  of  an  ap- 
plication on  the  part  of  a  wife  deserted  by  her 
husband  for  an  order  to  protect  her  earnings 
and  property  acquired  since  the  commence- 
ment of  such  desertion,  the  applicant  must 
state  whether  she  has  any  knowledge  of  the 
residence  of  her  husband ;  and  if  he  is  known 
to  be  residing  within  the  jurisdiction  of  the 
Court,  he  must  be  served  personiJly  with  a 
summons  to  shew  cause  why  such  order  should 
not  be  made. 

See  also  Rule  124. 
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Cammissuyn  and  Requhiiions  far  Examination 

of  Witnesses, 

1 98.  The  Registrar  to  whom  a  commission 
or  requisition  for  examination  of  witnesses  is 
referred  for  settlement,  on  application  on  be- 
half of  the  wife,  may  proceed  at  once  and 
without  summons  to  ascertain  what  is  a  suffi- 
cient sum  of  money  to  be  paid  or  secured  to 
her  to  cover  her  exi^enses  in  attending  at  the 
examination  of  such  witnesses,  and  shall 
thereupon  issue  an  order  upon  the  husband 
to  pay  or  secure  the  said  sum  within  a  time 
to  be  fixed  in  such  order. 

See  aho  Rule  137. 

Costs, 

199.  The  bond  taken  to  secure  the  costs  of 
a  wife  of  and  incidental  to  the  hearing  of  a 
cause  shall  be  filed  in  the  Registry  of  the 
Court  of  Probate,  and  shall  not  be  delivered 
out  or  be  sued  upon  without  the  order  of  the 
Court. 

200.  If  more  than  one-sixth  of  the  amount 
of  any  bill  of  costs  taxed  as  between  practi- 
tioner and  client  is  disallowed  on  taxation 
thereof,  the  party  on  whose  application  the 
bill  is  taxed  shall  be  at  liberty  to  deduct  the 
costs  incurred  by  him  in  the  taxation  from 
the  amount  of  the  bill  as  taxed,  if  so  much 
remains  due,  otherwise  the  same  shall  be  paid 
by  the  practitioner  to  the  person  on  whose 
application  the  bill  is  taxed. 

See  also  Rule  156. 

201.  The  order  for  payment  of  costs  of  suit 
in  which  a  respondent  or  co-respondent  has 
been  condemned  by  a  decree  nisi  shall,  if  ap- 
plied for  before  the  decree  nisi  is  made  abso- 
lute, direct  the  payment  thereof  into  the 
Registry  of  the  Court  of  Probate,  and  such 
costs  shall  not  be  paid  out  of  the  said  Regis- 
try to  the  party  entitled  to  receive  them 
under  the  decree  nisi  until  the  decree  abso- 
lute has  been  obtained ;  but  a  wife  who  is 
unsuccessful  in  a  cause,  and  who  at  the  hear- 
ing of  the  cause  has,  in  pursuance  of  Rule 
159,  obtained  an  order  of  the  Judge  Ordi- 
nary that  her  costs  of  and  incidental  to  the 
hearing  or  trial  of  the  cause  shall  be  allowed 
against  her  husband  to  the  extent  of  the  sum 
paid  or  secured  by  him  to  cover  such  costs, 
may  nevertheless  proceed  at  once  to  obtain 
payment  of  such  costs  after  allowance  thereof 
on  taxation. 

See  also  Rules  157,  178  and  179. 

Additional  Rules. — 17th  April,  1877. 

Shewing  Cause  against  a  Decree  Nisi. 

202.  When  the  Queen's  Proctor  desires  to 
shew  cause  against  making  absolute  a  decree 
nisi  for  dissolution  or  nullity  of  marriage,  he 


shall  enter  an  appearance  in  the  cause  in 
which  such  decree  nisi  has  been  pronounced, 
and  shall  within  fourteen  days  after  entering 
appearance  file  his  plea  in  the  Registry,  set- 
ting forth  the  grounds  upon  which  he  desires 
to  shew  cause  as  aforesaid,  and  on  the  day  he 
files  his  plea  in  the  Registry,  shall  deliver  a 
copy  thereof  to  the  person  in  whose  favour 
such  decree  has  been  pronounced,  or  to  his 
or  her  solicitor,  and  all  subsequent  pleadings 
and  proceedings  in  respect  to  such  plea  shall 
be  filed  and  earned  on  in  the  same  manner  as 
directed  by  the  existing  Rules  and  Regula- 
tions Nos.  68  and  69,  in  regard  to  the  plea  of 
the  Queen's  Proctor,  filed  after  obtaining 
leave  to  intervene  in  a  cause,  and  the  exist- 
ing Rules  and  Regulations  from  No.  70  to 
No.  76,  both  inclusive,  shall  no  longer  be 
applicable  to  the  Queen's  Proctor  on  his 
shewing  cause  as  aforesaid,  save  as  far  as 
regards  any  proceedings  already  commenced 
in  pursuance  of  the  said  Rules  and  Regula- 
tions. 

See  Rules  68  and  69. 

Writ  of  Fieri  Facias  and  other  Writ^, 

203.  In  default  of  payment  of  any  sum  of 
money  at  the  time  appointed  by  any  order 
of  the  Court  for  the  payment  thereof,  a  writ 
of  fieri  facias,  or  writ  of  sequestration,  or 
writ  of  elegit  shall  be  issued  as  of  course  in 
the  Registry,  upon  an  afiidavit  of  serrice  of 
the  order  and  non-payment. 

^ee  also  Rules  110,  111  and  179. 

Maintenance  and  Settlements, 

204.  The  Registrar  to  whom  pleadings  are 
referred  for  investigation  under  Rule  101 
sliall,  if  he  thinks  fit,  be  at  liberty  to  re- 
quire the  attendance  of  the  husband  or  wife 
for  the  purpose  of  being  examined  or  cross- 
examined,  and  to  take  the  oral  evidence  of 
witnesses  in  the  same  manner  as  on  a  refer- 
ence  for  an  allotment  of  alimony^. 

See  Rule  101. 


Additiokal  and  Amended  Rules. — 
July,  1880. 

Mode  of  Heariivg  or  TriaL 

205.  It  shall  not  be  necessary  in  any  case 
to  apply  to  the  Court  by  motion  for  direc- 
tions as  to  the  mode  of  hearing  or  trial  of  a 
cause.  When  the  pleadings  are  concluded, 
the  parties  to  a  cause  may  proceed  in  all  re- 
spects as  though  upon  the  day  of  filing  the 
last  pleading  a  special  direction  had  been 
given  by  the  Court  as  to  the  mode  of  hear- 
ing or  trial  to  the  effect  following : — 
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Ist.  In  cases  in  which  damages  are  not 
claimed  that  the  cause  be  heard  by 
onl  evidence  before  the  Court  itself, 
without  a  jury. 

2nd.  In  cases  in  which  damages  are  claimed 
that  the  cause  be  tried  before  the 
Court  with  a  common  juiy. 

And  any  party  to  a  cause  may  apply  by 
summons  for  a  direction  that  the  cause  may 
be  heard  or  tried  otherwise  than  is  hereby 
provided. 

See  Rules  40  and  45. 

206.  Before  a  cause  is  set  down  for  hear- 
ing or  trial,  the  pleadings  and  proceedings 
in  the  cause  shall  be  referred  to  one  of  the 
Registrars,  who  shall  certify  that  the  same 
are  correct  and  in  order,  and  the  Regis- 
trar to  whom  the  same  are  referred  shall 
cause  any  irregularity  in  such  pleadings  or 
proceedings  to  be  corrected,  or  refer  any 
question  arising  therefrom  to  the  Court  for 
its  direction.  Any  party  to  the  cause  object- 
ing to  such  direction  of  the  Registrar  may 
(subject  to  any  order  as  to  costs)  apply  to 
the  Court  on  summons  to  rescind  or  vary  the 


Decree  AhwkUe, 

207.  Application  to  make  absolute  a  decree 
nisi  for  dusolution  or  nullity  of  a  marriage 
need  not  hereafter  be  made  to  the  Court  by 
motion  as  directed  by  Rules  SO  and  194  ;  but 
it  shall  be  a  sufficient  compliance  with  the 
said  rules  to  file  in  the  R^aiistry,  with  the 
affidavit  or  affidavits  therein  required,  a 
notice  in  writing  setting  forth  that  applica- 
tion is  made  for  such  decree  absolute,  which 
will  thereupon  be  pronoimced  in  open  Court 
at  a  time  appointed  for  that  purpose. 

See  Rules  80  and  194. 


SuUa  in  Forma  FoMperis. 

208.  Applications  for  leave  to  prosecute 
or  defend  a  suit  in  forma  pauperis  may 
hereafter  be  made  to  one  of  the  Registrars, 
who  will  make  such  order  thereon  as  he  may 
see  fitj  or  refer  the  application  to  the  Court. 

209.  The  affidavit  required  by  Rule  26,  if 
application  is  made  by  a  wife  to  prosecute  a 
suit  against  her  husband  in  forma  pauperis^ 
shall  state,  to  the  best  of  her  knowledge  and 
belief,  the  amount  of  income  or  means  of 
living  of  her  husband. 

See  also  Rules  25  and  26. 

210.  When  a  husband  has  been  admitted 
to  prosecute  a  suit  against  his  wife  in  forma 
pa/uperis,  the  wife  may  apply  for  an  order 
that  she  be  at  liberty  to  proceed  with  her 
defence  in  forma  pauperis,  on  production  of 
an  affidavit  that  she  has  no  separate  property 
exceeding  251.  in  value  after  payment  of  her 
just  debts. 

211.  When  a  wife  has  been  permitted  to 
prosecute  a  stiit  against  her  husband  in  forma 
pauperis,  the  husband  may  apply  for  leave  to 
proceed  with  his  defence  in  forma  pauperis, 
on  production  of  an  affidavit  as  to  ms  in- 
come or  means  of  living,  and  shewing  that, 
besides  his  wearing  apparel,  he  is  not  worth 
252.  after  payment  of  ms  just  debts. 

Access  to  Children, 

212.  Application  on  behalf  of  a  husband 
or  wife,  parties  to  a  cause,  for  access  to  the 
children  of  their  marriage,  may  hereafter  be 
made  by  summons  before  one  of  the  Regis- 
trars, who  shall  direct  such  order  to  issue  as 
he  thinks  fit,  subject  to  appeal  to  the  Court 
by  either  nariy  dissatisfied  with  the  order  as 
authorised  by  Rule  184. 

See  also  Rules  104  and  184. 
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APPENDIX. 


FORMS, 

Which  are  to  he  followed  as  nearly  as  the  cir- 
cumstances of  each  case  vnU  allow. 


No.  1. — Petition, 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

To  the  Right  Honourable  the  President  of 

the  said  Division. 
The  day  of  18    . 

The  petition  oi  A.B,,  of  ,  sheweth, — 

1.  That  your  petitioner  was  on  the 

day  of  18      ,  lawfully  married  to 

C.B,f  then  CD,  [spinster  or  widow],  at  the 
Fartsh  Ch^irch  of  d:c, 
[Here  state  where  the  marriage  took  place.] 

2.  That  after  his  said  marriage  your  peti- 
tioner lived  and  cohabited  with  Ids  said  wife 
at  and  at  ,  and  that  your 
petitioner  and  his  said  wife  have  had  issue 
of  their  said  marriage  children ;  to 
wit: 

[Here  state  the  names  and  ages  of  the  children 
issue  of  the  marriage.] 

3.  That  on  the  day  of  18  , 
and  on  other  davs  between  that  da^  and 

,  the  saia  C.B.,  at  in  the 

oovnty  of  ,  oommitted  adultery  with 

R8. : 

4.  That  in  and  during  the  months  of 
January,  February  and  March,  18  ,  the 
said  R.8.  frequently  visited  the  said  CD,  at 

,  and  on  divers  of  such  occasions 
committed  adultery  with  the  said  CD. 
Tour  petitioner  therefore  humblv  prays — 
That  your  Lordship  will  be  pleased  to 
decree : 

[Here  set  o%U  the  relief  sought.] 
And  that  your  petitioner  may  have  such  fur- 
ther and  other  relief  in  the  premises  as  to 
your  Lordship  may  seem  meet. 

[Petitioner's  sigruUvre.] 


No.  2.-^0iUUion. 

In  the  High  Court  of  Justice.    ProbatJ, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

YiOTOBiA,  by  the  grace  of  Gkxl  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith. 
To  CB.y  of  in  the  county  of 

Whkbbab  A.B.f  of  <£;e.,  claiming  to  have 
b«ea  lawfully  married  to  has 


filed        petition  against  in  the  Divorce 

R^^try  of  our  said  Court,  praying 

wherein  alleffos 

that  you  have  been  guilty  of  adultery  Tor 
have  been  guilty  of  cruelty  towards  the 

said  or  as  the  case  may  he\ :  Now  this  is 
TO  COMMAND  Tou,  that  within  eight  days 
after  service  hereof  on  you,  inclusive  of  the 
day  of  such  service,  you  do  appear  in  our 
said  Court  then  and  there  to  make  answer  to 
the  said  petition,  a  copy  whereof,  sealed  with 
the  seal  of  our  said  Court,  is  herewith  served 
upon  you.  And  takb  notice,  that  in  de- 
fault of  your  BO  doing,  our  said  Court  will 
proceed  to  hear  the  said  charge  [or  chaiges] 
proved  in  due  course  of  law,  and  to  pro- 
nounce sentence  therein,  your  absence  not- 
withstanding. And  take  further  notice, 
that  for  the  purpose  aforesaid  you  are  to 
attend  in  person,  or  by  your  solicitor,  at  the 
Divorce  Registry  of  our  said  Court  at  Somer- 
set House,  Strand,  in  the  county  of  Middle- 
sex, and  there  to  enter  an  appearance  in  a 
book  provided  for  that  purpose,  without 
which  you  will  not  be  allowed  to  address  the 
Court,  eitiier  in  person  or  by  counsel,  at  any 
stage  of  the  proceedings  in  the  cause. 
Dated  at  London  the  day  of 

18    ,  and  in  the  year  of  our  Reign. 


(Signed)    X  F.,  Registrar. 


No.  3. — Preedpefor  Citation, 

In  the  High  Court  of  Justice.    Plrobate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

Citation  for  A.B,y  of  ,  against  C.B., 

of  ,  to  appear  in  a  suit  for  by 

reason  of 
(Signed)  A.B,  in  person, 

or 
CD. ,  solicitor,  for  the  said  A.B, 
[Here  insert  the  address  required  wiiMn  three 
mUes  of  the  General  Post  Office.] 


No.  4.— Cferii^Ecdie  of  Service, 

This  citation  was  duly  served  by  the 
undersigned  G.H.  on  the  within-named 
CB.  of  at        on  the  day  of 

18    .  (Signed)        G.H. 
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No.  5. — Affidavit  of  Service  ofCitaHon. 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

A,B.  against  C,B,  and  E.F. 

I,  CD.  of  <fcc.,  make  oath  and  say — 
That  the  citation,  bearing  date  the 
day  of  18    ,  issued  under  seal  of  this 

Court  against  C,B,  the  respondent  [or  B,8, 
the  co-respondent]  in  this  cause  and  now 
hereunto  annexed,  marked  with  the  letter 
A,  was  duly  served  by  me  on  the  said  C.  B. 
{or  R.8,)  at  in  the  county  of  <fcc.  by 

shewing  to  h  the  original  under  seal,  and 
by  leaving  with  h  a  true  copy  thereof, 

on  the  day  of  18  And  I 

further  make  oath  and  say  that  I  did  at  the 
same  time  and  place  deliver  to  the  said  C.B. 
{or  B.8,)  personally  a  certified  copy,  under 
seal  of  thu  Court,  of  the  petition  filed  in 
this  cause. 

Sworn  at  d:c.  on  the 
day  of 
18     .    Before  me 


] 


No.  6. — Eniry  of  an  Appearance. 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

J..B.,  petitioner,  against  CjB.,  respondent, 
and  B,a.f  co-respondent. 

The  reroondent,  C,B.  [or  the  co-respon- 
dent B./S.J,  appears  in  person  [or  CD,,  the 
solicitor  for  CB.,  the  respondent  (or  B.8. 
the  co-respondent),  appears  for  tne  said 
respondent  or  co-respondent]. 
[Here  insert  the  addreaa  required  within  three 
miles  of  the  Oeneral  Fost  OffiM."} 

Entered  this  day  of  18    . 


No.  7. — Answer. 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

The  day  of  18    . 

A.B.  V.  CB. 

The  respondent  CB.,  by  CD.,  her  solicitor 
[or  in  person],  in  answer  to  the  petition  filed 
in  this  cause,  saith, — 

1.  That  she  denies  that  she  committed 
adultery  with  B.8.  m  set  forth  in  the  said 
petition. 

2.  Respondent  further  saith,  that  on  the 

day  of  18    ,  and  on  other 

di^s  between  that  day  and  ,  the 


said  A.B.,a,t  ,  in  the  countv  of 

,  committed  adulteiy  with  K.L. 
[In  like  manner  respondent  is  to  state  con- 
nivance, condonation  or   other   rnatters 
relied  on  as  a  groxvnd  for  dism,iswng  the 
petition.] 
Wherefore  this  respondent  humbly  prays — 
That  your  Lordship  will  be  pleased  to 
reject  the  prayer  of  the  said  petition,  and 
decree,  &c. 

No.  S.— Questions  of  Fact  for  the  Jury. 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

A.B.  against  CB.  and  B.8. 

Q\^estions  for  the  Jury. 

1.  Whether  CB.,  the  respondent,  com- 
mitted adultery  with  B.8.,  the  co-respon- 
dent. 

2.  Whether  A.B.,  the  petitioner,  has 
condoned  the  adultery  (if  any)  committed  by 
CB.y  the  respondent. 

3.  Whether^.-B.,  the  petitioner,  has  been 

guilty  of  cruelty  towards  CB.,  the  respon- 
dent. 

[Here  set  forth  in  the  same  form  aU  the  ques- 
tions at  issv/e  between  the  parties.] 

4.  What  amount  of  damages  should  be 
paid  by  B.8.,  the  co-respondent,  in  respect 
of  the  adultery  (if  any)  by  him  committed. 


No.  9. — Act  <m  Petition. 

In  the  High  Court  of  Justice.    Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

A.B.  against  CB.  and  B.8. 

On  the  day  of  18    . 


-4.JB.,  the  petitioner 
of  A.B.,  the  petitioner 


or  CD.,  the  solicitor 
,  alleged  that 


[Here  state  briefly  the  facts  and  circumstances 
upon  whv^  the  petition  isfowided.] 
Wherefore  the  said  A.B.,  or  CD.,  refer- 
ring to  the  affidavits  and  proofs  to  be  by  him 
exhibited  in  verification  of  what  he  so  alleged, 
prayed  that 
[Here  set  forth  the  prayer  of  the  Petitioner.] 

(Signed)        A.B. 
or 
CD. 

Answer. 
In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 
(Divorce.) 
A.B.  against  CB.  and  R.8. 
On  the  day  of  18    . 

CB.j  the  respondent  [or  G.H,  the  solicitor 
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of  C.B,f  the  respondent],  in  answer  to  the 
allegations  in  the  act  on  petition,  bearing 
date  the  day  of  18    ,  of  ^.J3., 

admitted  [or  denied]  that 
[Here  set  forth  any  allegatuma  admitted  or 

denied,] 
And  he  alleged  that 

[Here  state  any  facts  or  ciraimstances  in  ex- 
planation or  in  answer  A 
Wherefore  the  said  C.B.y  or  G.H.y  refer- 
rmg  to  the  affidavits  and  proofs  to  be  by  her 
exhibited  in  verification  of  what  she  so  alleged, 
prayed 

[Here  state  the  prayer  of  respondent.] 

(Signed)        CB. 
or 
G,H. 

ConcUision, 

A.B,  against  C.B,  and  R.S, 
On  the  day  of  18    . 

A.B.,  the  petitioner  [or  CD.,  the  solicitor 
for  A.B.f  the  petitioner],  in  reply  to  the 
allegations  of  C.B.  [or  G.H.]  in  her  answer, 
bearing  date  denied 

the  same  in  great  part  to  be  true  or  relevant. 
Wherefore  he  alleged  and  prayed  as  before. 

(Signed)        AB. 
or 
CD. 


No.  10. — Petition  for  Reversal  of  Decree. 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

To  the  Right  Honourable  the  President  of 
the  said  Division. 

The  day  of  18    • 

The  petition  of   A.B.,  oi  , 

sheweth, — 

1 .  That  your  petitioner  was  on  the 

day  of  18      ,  lawfully  married  to 

C.B.,  then  CD.,  spinster  [or  widow],  at  the 
parish  of,  d;c. 
[Here  state  where  the  marriage  took  place.] 

2.  That  on  the  day  of  your 
Lordship,  by  your  final  decree^  pronounced 
in  a  cause  then  depending  in  this  Court,  en- 
titled C.B.  against  A.B.,  decreed  as  follows, 
to  wit: 

[Here  set  out  the  decree.] 

3.  That  the  aforesaid  decree  was  obtained 
in  the  absence  of  your  petitioner,  who  was 
then  residing  at 

[State  facts  tendiiuj  to  shew  that  the  peti-' 
tioner  did  not  know  of  the  proceedings; 


aiid  further,  thai  had  he  known  of  them  he 
might  have  offered  a  sufficient  defence.] 

or 
That  there  was  reasonable  ground  for  your 
petitioner  leaving  his  said  wife,  for  that  his 
said  wife 

[Here  state  any  legal  grounds  justifying  the 
petituyner's  separation  from  his  wife.] 
Your  petitioner  therefore  humbly  prays — 
That  your  Lordship  will  be  pleased  to  re- 
verse the  said  decree. 


No.  11. — AppeaL 

I,  A.B.,  the  petitioner  [or  CD.,  the  soli- 
citor oi  A.B.,  the  petitioner],  in  a  suit  lately 
depending  in  the  Probate,  Divorce  and  Ad- 
miralty Division  of  the  H^h  Court  of  Justice, 
entitled  A.B.  against  CD.  and  It. 8.,  do 
hereby,  in  due  tune  and  place,  oomplain  of 
and  appeal  against  a  certain  order  or  decree 
made  in  the  said  cause  by  the  Right  Honour- 
able the  President  of  the  said  Division  on  the 
day  of  18     .     Whereby, 

amongst  other  things,  the  said  President  did 
order  and  decree  [here  set  forth  ^  v^le  of 
the  decree,  or  such  part  of  Uasmay  be  appealed 
against.] 

(Signed)        A.B. 
or 
CD. 

This  instrument  of  appeal  was  lodged  in 
the  Divorce  Registry  of  the  Probate,  Divorce 
and  Admiralty  Division  of  the  High  Court  of 
Justice^  this  day  of       ^        18    . 

To  he  signed  by  a  cUrk  in  the  Begistry. 


No.  12. — Affidavit  in  support  of  Applicaiion 
for  Decree  Absolute. 

In  the  High  Court  of  Justice.    Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

A.B.  against  CB.  and  B.S. 

I,  CD.  of  d:c.,  solicitor  for  A.B.,  the 
petitioner  in  this  cause,  make  oath  and 
say,  that  on  the  day  of  18    , 

I  carefully  searched  the  books  kept  in  the 
Divorce  Registry  of  this  Court  for  the  pur- 
pose of  entering  appearances^  from  and  in- 
cluding the  day  of  18  ,  the 
day  of  the  date  of  the  decree  nisi  made  in 
this  cause,  to  the  day  of  18  , 
and  that  during  such  period  no  appearance 
has  been  entered  in  the  said  books  by  Her 
Majesty's  Prociirator-General,  or  by  or  on 
behisJf  of  any  other  person  or  persons  whom- 
soever.   And  I  further  make  oath  and  sajj 
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that  I  have  alao  carefully  searched  the  books 
kept  iiv  the  said  Registry  for  entering  the 
minutes  of  proceedings  had  in  this  cause 
from  and  including  &e  said  day  of 

18     ,  to  the  day  of 

18    ,  and  that  no  leave  has  been  obtained 

by  Her  Majesty's  Procurator-General,  or  by 

any  other  person  or  persons  whomsoever,  to 

intervene  in  this  cause,  and  that  no  affidavit 

or  affidavits,  instruments  or  other  documents 

whatsoever,   have  been  filed  in  this  cause 

by  Her   Majesty's   Procurator- General,  or 

any  other  persons  whomsoever,  during  such 

period,  or  at  any  other  period  during  the 

dependence^  of  this  cause,  in  opposition  to 

the  said  decree  nini  being  made  absolute. 

8wom  at  <^.,  on  the 

day  of 

18    ,  before  me. 


No.  13. — Fetitionfor  Alvmany. 

To  the  Right  Honourable  the  President  of 
the  Probate,  Divorce  and  Admiralty  Divi- 
sion of  the  High  Court  of  Justice. 

A.B.  against  C,B,  and  B,S. 
The  day  of  ^8    . 

The  petition  of  C.B,,  the  lawful  wife  of 
A.B.,  sheweth — 

1.  That  the  said  A»  B,  does  now  carry  on 
and  has  for  many  years  past  carried  on  the 
business  of  a  at  ,  and  from 
such  business  he  derives  the  net  annual  in- 
come of  £ 

2.  That  the  said  A,B.  is  now  or  lately  wa^ 
possessed  of  or  entitled  to  proprie- 
tary shares  of  the  Railway  Com- 
pany, amounting  in  value  to  £  ,  and 
yieldii^  a  clear  annual  dividend  of  £ 

3.  That  the  said  A.B.  is  possessed  of  cer- 
tain stock-in-trade  in  his  said  business  of  a 

of  the  value  of  £ 
[In  game  manner  state  particulara  of  any 
other  property  which  the   hw^nd  m^y 
poMenA 
Your  petitioner  therefore  humblv  prays — 
That  your  Lordship  will  be  pleased  to 
decree  her  such  sum  or  sums  of  money  by 
way  of  alimony  pendente  lUe  [or  permanent 
alimony]    as  to  your  Lordship  shall  seem 
meet^ 


is  now  a  minor  of  the  age  of  years  and 

upwards,  but  under  the  age  of  twenty-one 
years,  and  therefore  by  law  incapable  of 
acting  in  his  own  name. 

Now  I,  the  said  A,B,^  do  hereby  make 
choice  and  elect  0,H,y  my  natural  and  lawful 
father  and  next-of-kin,  to  be  my  curator 
or  guardian  for  the  purpose  of  instituting 
the  said  suit,  and  for  the  purpose  of  carry- 
ing on  and  prosecuting  the  same  until  a 
final  decree  shall  be  given  and  pronounced 
therein,  or  until  I  shall  attain  the  age  of 
twenty-one  years,  and  I  hereby  appoint  CD. 
of  d&c,  my  solicitor  to  file  or  cause  to  be 
filed  this  my  election  for  me  in  the  Divorce 
Registry  of  the  said  Division. 

In  witness  whereof  I  have  hereunto  set 
my  hand  and  seal  this  day  of 

.  in  the  year  18    . 

(Signed)       A.B,    (l.s.) 
Signed,  sealed  and  deBvered 

by  the  within-named  A .  B, 

in  the  presence  of 

One  atteding  witness. 

By  a  Respondent. 

Whereas  a  citation  bearing  date  the 
day  of  18    ^  has  issued  under  seal  of 

the  High  Court  of  Justice,  Probate,  Divorce 
and  Admiralty  Division,  at  the  instance  of 
A.B.,  claiming  to  have  been  lawfully  mar- 
ried to  0.^.,  citing  the  said  C.B.  to  appear 
in  the  said  Court,  and  then  and  there  to 
make  answer  to  a  certain  petition  of  the  said 
A.B.  filed  in  the  Divorce  Registry  of  the 
said  Court.  And  whereas  the  saia  C.B.  is 
now  a  minor  of  the  age  of  years  and 

upwards,  but  under  the  affo  of  twenty-one 
yean,  and  therefore  by  law  incapable  of 
acting  in  her  own  name. 

Now  I,  the  said  CB.y  do  hereby  make 
choice  of  and  elect  O.H.y  my  natural  and  law- 
ful father  and  next-of-kin,  to  be  my  curator 
or  guardian  for  the  purpose  of  entering  an 
appearance  for  me  and  on  my  behalf  in  the 
said  Court,  and  for  the  purpose  of  making 
answer  for  me  to  the  said  petition,  and  of 
defending  me  in  the  said  cause,  and  to  abide 
for  me  in  judgment  until  a  final  decree  shall 
be  given  and  pronounced  therein,  or  until 
I  shall  attain  the  age  of  twenty-one  years, 
and  I  hereby  appoint,  iSbc, 


No.  14. — Election  of  a  Chiardian. 

By  a  Petitioner. 
Whereas  a  suit  is  about  to  be  instituted 
in  the  Probate,  Divorce  and  Admiralty  Divi- 
sion of  our  High  Court  of  Justice,  on  behalf 
of  A.B.  against  CB.  (the  wife  of  the  said 
A,B.),  laid  B.8.   And  whereas  the  said  XjB. 


FOBMS  01'  SUBP(EKA8  IW  ADDITIONAL  RULXS 

DATED  30th  Januajry,  1869. 

No.  15. — Sitbp(»na  ad  Testificandum, 

Victoria,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land   Queen^   Defender   of   the    Faith^   to 
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[luxmes  of  all  witnesses  included  in  the  sMb- 
pana  to  be  inserted].  Greeting.  We  command 
you  and  every  of  you  to  be  and  appear  in  your 
proper  persons  before  the  Right  Honourable 
Sir  James  Hannen,  Knight,  the  President  of 
the  Probate,  Divorce  and  Admiralty  Division 
of  our  High  Court  of  Justice,  at  Westmin- 
ster, in  our  county  of  Middlesex ,  on  the 
day  of  ,18  ,  by  half -past  ten 
of  the  clock  in  the  forenoon  of  the  same  day, 
and  so  from  day  to  day  whenever  the  said 
Division  of  our  said  Court  is  sitting,  until 
the  cause  or  proceeding  is  heard,  to  testify 
the  truth,  according  to  your  knowledge,  in  a 
certain  cause  now  in  our  said  Court  before 
our  said  Judge  depending  between^i.^. ,  peti- 
tioner, and  (J.B.,  respondent,  and  JR.S.y  co- 
respondent, on  the  part  of  the  petitioner  or 
respondent,  or  co-respondent  [or  cm  the  case 
may  he],  and  on  the  aforesaid  day  between 
the  parties  aforesaid  to  be  heard.  And  this 
you,  or  any  of  you,  shall  by  no  means  omit, 
under  the  penalty  of  each  of  you  of  1002. 
Witness,  the  Right  Honourable  Sir  James 
Hannen,  Knight,  at  our  High  Court  of  Jus- 
tice, the  day  of  ,  18  ,  in  the 
year  of  our  reign.    • 

(Signed)        X.  F.,  Registrar. 

Subpoena  issued  by 
Solicitor  for  the 

N.B. — Notice  will  be  given  to  you  of  the 
day  on  which  your  attendance  will  be  re- 
quired. 


No.  16.— Praci/^e  for  Subpoena  ad  Testi- 
ficandum, 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

Subpoena  for  [insert  witnesset^  nam^],  to 
testify  between  A.B.,  petitioner,  G.B.,  re- 
spondent and  B.S.y  co-respondent,  on  the 
part  of  the  petitioner  [or  respondent  or  co- 
respondent]. 


(Signed) 


A.B, 
C.B, 
E.S. 


'or 


P.A»,    petitioner's 

[or  respondent's 

or  co-respondent's] 

solicitor. 


No.  17. — Subpc&na  duces  tecum, 

Victoria,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land Queen,  Defender  of  the  Faith,  to  [names 
of  aU  parties  included  in  the  subpana  to  be 
inserted].  Greeting.  We  command  you  and 
every  of  you  to  be  and  appear  in  your  proper 
persons  before  the  Right  Honourable  Sir 


James  Hannen,  Knight,  President  of  the 
Probate,  Divorce  and  Admiralty  Division  of 
our  High  Court  of  Justice  at  Westminster,  in 
our  county  of  Middlesex,  on  ,  the 

day  of  18    ,  by  eleven  of  the 

clock  in  the  forenoon  of  the  same  day,  and  so 
from  day  to  day  whenever  the  said  Division 
of  our  said  Court  is  sitting  until  the  cause  or 
proceeding  is  heard,  and  also  that  you  bring 
with  you,  and  produce  at  the  time  and  place 
aforesaid  [here  desci'ibe  shortly  the  deeds,  letters, 
papers,  d'c,  required  to  be  prodticed],  then  and 
there  to  testify  and  shew  all  and  singular 
those  things  which  you  or  either  of  you  know, 
or  the  said  deed  or  instrument  doth  import, 
of  and  concerning  a  certain  cause  or  proceed- 
ing now  in  the  said  Court  before  our  said 
Judge,  depending  between  A.B,,  petitioner, 
and  CD.,  respondent,  and  B,S.,  co-respon- 
dent, on  the  part  of  the  petitioner  [or  the 
respondent  or  co-respondent,  as  the  case  may 
be],  and  on  the  aforesaid  day  between  the 
parties  aforesaid  to  be  heard.  And  this  you 
or  any  of  you  shall  by  no  means  omit,  under 
the  penalty  of  each  of  you  of  1002.  Witness, 
the  Right  Honourable  Sir  James  Hannen, 
Knight,  President  of  the  Probate,  Divorce 
and  Admiralty  Division  of  our  High  Court 
of  Justice,  the  day  of  18    ,  in 

the  year  of  our  reign. 

(Signed)        XF.,  Registrar. 

Subpoena  issued  by 
Solicitor  for  the 

N.B. — Notice  will  be  given  to  you  of  the 
day  on  which  your  attendance  will  be  re- 
quired. 


No.  18. — Praecipe  for  Subpcena  duces  tecum. 

In  the  High  Court  of  Justice.     'Brohskie, 
Divorce  and  Admiralty  Division. 

(Divorce.)   - 

Subpoena  for  to 

testify  and  produce,  d:c.,  between  A,B.,  peti- 
tioner, CD.,  respondent,  and  B.8.,  co- 
respondent, on  the  part  of  the  petitioner  [or 
respondent  or  co-respondent]. 

P,A, ,     petitioner's 

(Signe< 


[or  respondent's 

or  oo-reBpondenfs] 

solicitor. 


No.  19. — Application  for  a  Protection  Order, 

To  the  Right  Honourable  the  Ptesident  of 
the  Probate,  Divorce  and  Admiralty  IXvi- 
sion  of  the  High  Court  of  Justice. 

The  application  of  CB.,  of  , 

the  lawnil  wife  of  A,B,,  sheweth, — 
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That  on  the  day  of  she  waa 

lawfully  married  to  A.B,  at 

That  she  lived  and  cohabited  with  the  said 
A.B,  for  years  at  ,  and 

also  at  ,  and  hath  had 

children,  issue  of  her  said  marriage,  of  whom 
are  now  living  with  the  applicant, 
and  wholly  dependent  upon  her  earnings. 

That  on  or  about  the  said 

A.B,,  without  any  reasonable  cause,  deserted 
the  applicant,  and  hath  ever  since  remained 
separate  and  apart  from  her. 

That  since  the  desertion  of  her  said  hus- 
band the  applicant  hath  maintained  herself 
by  her  own  industry,  and  hath  thereby  and 
otherwise  acquired  certain  property  [or  hath 
become  possessed  of  certain  property],  con- 
sisting of  [here  stale  generally  the  nature  of  the 
property]. 

Wherefore  the  said  C,B.  prays  an  order  for 
the  protection  of  her  earnings  and  property 
acquired  since  the  said  day  of  , 

from  the  said  A.B.^  and  from  all  creditors 
and  persons  claiming  under  him. 

(Signed)        G.B, 


No.  20. — Commission  or  Requisition  for 
Examination  of  Witnesses, 

In  the  High  Court  of  Justice.     Probate, 
Divorce  and  Admiralty  Division. 

(Divorce.) 

YiCTO&iA,  by  the  grace  of  God  of  the 
United  Kingdom  of  Great  Britain  and 
Ireland  Queen,  Defender  of  the  Faith,  to 
[here  set  forth  the  name  otki  proper  description 
of  the  Commissioner],  Greeting.  Whereas  a 
certain  cause  is  now  depending  in  the  Pro- 
bate, Divorce  and  Admiralty  Division  of  our 
High  Court  of  Justice  between  A,B,,  peti- 
tioner, and  C,B,,  respondent,  and  i^S.,  co- 
respondent, wherein  the  said  A.B,  has  filed 
hia  petition  praying  for  a  dissolution  of  his 
marriage  with  the  said  C,B,  [or  olhermse  as 
in  the  prayer  of  the  petition].  And  whereas, 
by  an  order  made  in  the  said  cause  on  the 
day  of  18     ,  on  the  applica- 

tion of  the  said  A,B,,  it  was  ordered  that  a 
comnuBsion  [orrequisition]  should  issue  under 
seal  of  our  said  Court  for  the  examination  of 
[here  insert  name  and  address  of  one  of  the 
persons  to  he  examined]  and  others  as  wit- 
nesses to  be  produced  on  the  part  of  the  said 
A.B.y  the  petitioner,  in  support  of  his  said 
petition  (saving  all  just  exceptions).  Now 
know  ye  that  we  do,  by  virtue  of  this  com- 
misaion  [or  requisition]  to  you  directed, 
authorise  [or  request]  you,  within  thirty  days 
after  the  receipt  of  this  commission  [or  requi- 


sition], at  a  certain  time  and  place  to  be  by 
you  appointed  for  that  purpose,  with  power 
of  adjournment  to  such  other  time  and  place 
as  to  you  shall  seem  convenient,  to  cause  the 
said  witnesses  to  come  before  you,  and  to  ad- 
minister to  the  said  witnesses  respectively  an 
oath  truly  to  answer  such  questions  as  shall 
be  put  to  them  touching  the  matters  set  forth 
in  the  said  petition  (a  true  and  authentic 
copy  whereof,  sealed  with  the  seal  of  our 
said  Court,  is  hereunto  annexed) ;  and  such 
oath  being  administered,  we  do  hereby 
authorise  [or  request]  and  empower  you  to 
take  the  examination  of  the  said  witnesses 
touching  the  matters  set  forth  in  the  said 
petition,  and  to  reduce  the  said  examination 
or  cause  the  same  to  be  reduced  into  writing. 
And  that  for  the  purpose  aforesaid  you  do 
assume  to  yourself  some  notary  public  or 
other  lawful  scribe  as  and  for  your  actuary  in 
that  behalf,  if  to  you  it  should  seem  meet  and 
convenient  so  to  do.  And  the  said  examina- 
tion being  so  taken  and  reduced  into  writing 
as  aforesaid,  and  subscribed  by  you,  we  do 
require  [or  request]  you  forthwith  to  Iransmit 
the  said  examination,  closely  sealed  up,  to 
the  Divorce  Registry  of  our  said  Court  at 
Somerset  House,  S^nd,  in  the  county  of 
Middlesex,  together  with  these  presents. 
And  we  do  hereby  give  you  full  power  and 
authority  to  do  all  such  acts,  matters  and 
things  as  may  be  necessary,  lawful  and  ex- 
pedient for  ihe  due  execution  of  this  our 
commission  [or  requisition]. 

Dated  at  London  the  day  of  , 

in  the  year  of  our  Lord  One  thousand  eight 
hundred  and  and  in  the 

year  of  our  reign. 

(Signed)        X.F.,  Registrar. 


No.  21 — Bond  for  securing  WWs  Costs  in 
Amended  RxUes  dated  IWi  July,  1875. 

Know  all  men  by  these  presents,  that  we, 
A,B,,  oi  dx,,  0,n,,  of  <fcc.,  and  Kjj,,ot  d:c,, 
are  held  and  firmly  bound  unto  X.Y.,  of 

J  the  proctor  or 
solicitor  for  . 

of  J  in  the  penal 

sum  of  pounds  of 

good  and  lawful  money  of  Great  Britain,  to 
be  paid  to  the  said  X,  Y,,  and  for  which  pay- 
ment to  be  well  and  truly  made  we  bind 
ourselves  and  each  of  us  for  the  whole,  our 
heirs,  executors  or  administrators,  firmly  by 
these  presents.     Sealed  with  our  seals. 

Dated  the  day  of  ,  in 

theyear  of  our  Lord  18    . 

Whereas  a  certain  cause  is  now  depending 
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in  the  Probate,  Divorce  and  Admiralty  Divi- 
sion of  the  High  Court  of  Justice  between 
the  said  A.B.,  petitioner,  of  the  one  part, 
and  the  said  CD.,  respondent,  and  R.S.yCO- 
respondent,  of  the  other  part .  And  whereas, 
by  an  order  made  in  the  said  cause,  it  was 
ordered  that  the  said  A.B,y  the  petitioner 
[or  the  said  CD.,  the  respondent]  should 
within  days  from  the  service  thereof 

pay  or  cause  to  be  paid  into  the  Divorce  Re- 
gistry of  the  said  Division  the  siun  of 
pounds  to  cover  the  costs  of  the  said  respon- 
dent [or  petitioner]  of  and  incidental  to  the 
hearing  of  the  said  cause,  or  file  in  the  said 
Registry  a  bond  under  the  hand  and  seal  of 
the  said  A.B.,  and  of  two  sufficient  sureties 
in  the  penal  sum  of  pounds,  con- 

ditioned for  the  payniient  of  such  costs  of  the 
said  C.D.y  as  shall  be  certified  to  be  due  and 
payable  by  the  said  A.B,,  not  exceeding  the 
sum  of  pounds,  as  security  for  the 

costs  aforesaid.  Now  the  condition  of  this 
obligation  is  such  that  if  the  above-bounden 
A.B.flds  heirs,  executors  or  administrators, 
shall  well  and  truly  ps^  or  cause  to  be  paid 
to  the  above-named  X.y.,  his  heirs,  execu- 
tors, administrators  or  assigns,  the  full  sum 
of  of  good  and  lawful  money  of 

Great  Britain,  or  the  lawful  costs  of  the  said 
CD.,  the  respondent  [or  petitioner],  of  and 
incidental  to  the  hearing  and  trial  of  this 
cause  to  the  extent  of  pounds,  then 

this  obligation  is  to  be  void  and  of  none 
effect,  otherwise  to  remain  in  full  force  and 
virtue. 
Sealed  and  delivered  by 
the  said  A,B,,O.H.  and        A . B» 
K.L,,  in  the  presence        0,H, 
of  K.R 

of 

One  aUesHng  witness. 


FOKMS   A.  JLSD  B,  ANNEXED  TO  ABDZnONAL 

Rule,  15th  Februabt,  1870. 

A. 

Upon  hearing,  dx.  [chridian  and  Bwmamt 
of  ike  debtor  and  party  claiming]  I  do  order, 
that  the  said  A,B.  be,  for  default  of  pay- 
ment of  the  debt  hereinafter  mentioned, 
committed  to  prison  for  the  term  of 
weeks  from  the  date  of  his  arrest,  including 
the  day  of  such  date,  or  until  he  shall  pay 
£  ,  being  the  amount  of  \hert  state  the 

paHictUa/rs  of  ^  debt  or  liability],  and  which 
the  said  A,B,  was  on  the  day  of 

ordered  by  the  Court  for  Divorce  and  Matri- 
monial Causes  to  pay  to  the  said 

[or,  into  the  registry  of  the  said  Court], 
together  with  £  for  costs  of  this  order, 

and  Sheriff's  fees  for  the  execution  thereof, 
and  I  order  that  the  Sheriff  of  do 

take  the  said  A.B.  for  the  purpose  aforesaid, 
if  he  shall  be  found  within  his  bailiwick. 

Dated,  dbc. 


B. 

I  certify,  that  A.B,,  now  in  the  gaol  of 
upon  an  order  of  the  Judge  Ordinary 
of   Her  Majesty's  Court  for  Divorce  and 
Matrimonial  Causes,  at  the  suit  of  CD.  for 
non-payment  of  a  debt  of  has  satisfied 

the^d  debt,  together  with  the  costs  men- 
tioned in  the  said  order. 
Dated,  dx. 

E,F,,  of,  d&c, 
Proctor  or  Attorney  for  the  said  CD., 

or 
CD.,  of,  (tc. 
Witness  to  the  signature  of  CD,, 
G.J7.,  his  AUomey, 

or 
LK,  Justice  of  the  Peace  for 
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43  Victorias. 


1879      f^^^'^  B^^^  (appellant)  v,  the 

Nov    2*2    1        COBPOBATION   OP  QUEBEC   (re- 

Canada — Quebec — Old  French  Law — 
Eaux  Navigahles — Droits  des  Eaux — Bi- 
parian  Owner — Droits  d'accee  et  de  Sortie 
— Action  Privee, 

By  the  old  French  law  the  qvestion  whe* 
ther  a  river  is  navigable  or  not  is  one  of 
fact,  depending  on  how  far  it  can  be  used 
for  purposes  of  traffic. 

The  appellant  was  the  oumer  of  land 
abutting  on  a  river  navigable  for  small 
craft.  The  respondents,  under  statutory 
pouters,  constructed  a  bridge  a^cross  the 
river  and  thereby  impeded  the  navigation 
for  masted  craft.  The  access  to  the  appeU 
lant*s  land  was  not  affected: — Held,  that 
in  the  absence  of  special  damage  no  action 
would  Ue  by  the  appellant  as  a  ripa/rian 
owner. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Queen's  Bench  for  the 
province  of  Quebec,  Canada,  affirming  a 
judgment  of  the  Superior  Court  of  that 
province. 

The  action  was  brought  bj  the  appel- 
lant to  obtain  the  demolition  and  removal 
of  a  bridge  constructed  by  the  respon- 
dents, on  the  ground  that  the  works  ob- 
fttructed  a  navigable  river,  and  to  recover 
damages  for  the  injury  sastained. 
^  The  appellant  was  the  owner  of  land 
sitaate  about  two  miles  from  the  city  of 
Vol.  4U.— P«iy.  Cow. 


Quebec,  having  a  frontage  upon  the 
river  St.  Charles,  which  is  a  tributary 
of  the  St.  Lawrence. 

In  1873  the  respondents  under  powers 
conferred  on  them  by  several  statutes 
constructed  a  bridge  and  an  aqueduct 
across  the  river  at  a  point  a  few  yards 
below  the  appellant's  property.  The 
work  obstructed  the  navigation  of  the 
river  for  boats  carrying  masts. 

The  appellant,  on  the  3rd  of  August, 
1874,  commenced  an  action  for  a  nui- 
sance and  obstruction,  and  prayed  that 
the  bridge  might  be  demolished  and  re- 
moved, and  claimed  damages.  The  re- 
spondents pleaded  the  general  issue,  and 
by  perpetual  exception  set  out  several 
statutes  granting  them  permission  to 
erect  works  for  the  purpose  of  supplying 
water  to  the  city  of  Quebec,  and  for  that 
purpose  granting  them  power  to  expro- 
priate property. 

The  action  was  tried,  and  upon  the  8th 
of  November,  1876,  judgment  was  de- 
livered, dismissing  the  action  with  costs. 

From  this  judgment  the  appellant  ap- 
pealed to  the  Court  of  Queen's  Bench  of 
the  province.  The  case  was  heard  on 
the  8th  of  February,  1877;  when  that 
Court  affirmed  the  judgment  of  the  Court 
below. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr.  Benjamin  and  Mr,  Mathew,  for 
the  appellant. — The  river  was  navigable, 
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Bdl  V.  Cotporation  of  Quelec, 

but  even  if  the  river  was  not  navigable 
for  all  purposes,  the  appellant  being  a 
riparian  owner  had  a  right  to  the  free 
nse  of  the  waterway.  If  such  right  waa 
impaired  by  the  works  executed  by  the 
respondents,  the  appellant  is  entitled  to 
damages.  The  statutes  under  which  the 
works  were  constructed  did  not  empower 
the  respondents  to  interfere  with  navi- 
gation. The  appellant  is  also  entitled  to 
nave  the  bridge  removed.  They  referred 
to  DalloZy  Bep.  vol.  19 ;  vo  Eaux,  No.  35, 

0.  2.  8.  1 ;  vol.  44.  p.  2.  p.  740 ;  vo  Voirie 
par  Eau,  c.  2.  s.  2.  p.  77.  s.  53 ;  Houck  on 
Navigable  Rivers,  par.  13  ;  Code  Civil,  Art. 
400 ;  1  Wodon,  Droits  des  Eaux,  par.  23, 
p.  75,  81  ;  Phear  mi  Rights  of  Water,  p. 
53  ;  Gurassoii,  Traite  des  Actians  Posses- 
soires,  p.  163;  Pothier,  Pand,  liv.  8.  ti.  1, 
No.  8,  note  5 ;  Proudhon,  Domain  Public, 
vol.  3.  p.  192.  No.  820 ;  9  Larombriere, 
No.  566,  567  ;  Angell  on  Watercourses,  s. 
567;  Miles  v.  Rose  (1)  ;  M'Bean  v.  Car- 
lisle (2)  ;  The  Mayor  of  Montreal  v.  Drum- 
mond  (3)  ;  Beckett  v.  The  Midland  Rail- 
way Company  (4)  ;  The  Metropolitan 
Board  of  Works  v.  McCarthy  (5)  ;  Lyon 
V.  The  Fishmongers*  Company  (6). 

Mr.  Bompas  and  Mr.  Rigby,  for  the 
respondents. — The  appellant  failed  to 
prove  that  he  had  sustained  actual  da- 
mage. The  respondents  were  authorised 
by  statute  to  construct  the  works.  They 
are  not  liable  at  the  suit  of  a  private 
person  for  their  act.  The  river  was  not 
navigable.  But  if  the  river  was  navi- 
gable, and  such  navigation  is  to  some 
degree  obstructed,  no  action  will  lie  at 
the  suit  of  a  riparian  owner  unless  the 
access  to  his  land  has  been  affected  or 
unless  special  damage  is  proved.  They 
referred  to  Abbotts  New  York  Digest,  vol. 

1.  p.   79  ;  Arnold  v.  The  Hudson  River 
(7)  ;  In  re  Furman  Street   (8) ;   In  re 

(1)6  Taun.  705. 

(2)  19  Low  Oar.  Ja.  276. 

(8)  46  Law  J.  Rep.  P.C.  83;  Law  Eep.  1  App. 
Cas.  381. 

(4)  87  Law  J.  Rep.  C.P.  1 1  ;  Law  Rep.  3  C.B. 
82. 

(6)  48  Law  J.  Rep.  C.P.  386 ;  Law  Rep  7 
H.L.  Gas.  243. 

(6)  46  Law  J.  Rep.  Adm.  68  ;  Law  Rep.  1  App. 
GaB.  662. 

(7)  49  Bnrl).  Amer.  Rep.  108. 

(8)  17  WeDcl.  Amer.  Rep.  469. 


William  Street  (9)  ;  The  Troy  and  Boston, 
Railway  v.  Lee  (10) ;  The  Canal  Ap' 
praisers  v.  Tibbits  (11)  ;  Oould  v.  Hudson 
(12)  ;  Radcliff  v.  Brooklyn  (13) ;  Sweet 
V.  Troy  (14)  ;  The  British  Plate  Manu- 
facturers V.  Meredith  (15)  ;  Sutton  v. 
Clark  (16);  Dore  v.  Gray  (17);  The 
Queen  v.  The  British  Dock  Company  (18) ; 
Harman  v.  Tappenden  (19) ;  Roberts  v. 
R^id  (20)  ;  Hall  v.  SmUh  (21)  ;  War^ 
burti/ii  V.  The  Blackwall  Ratlwa/y  Company 
(22)  ;  The  King  v.  Montague  (23) ;  The 
King  v.  The  Nottingham  Waterworks  Com- 
pany  (24)  ;  and  to  Angell  on  Highways, 
s.  210 ;  Angell  on  Tidewaters,  p.  Q^, 

Sib  Montague  Smith  delivered  the 
judgment  of  their  Lordships  (25). 

This  is  an  appeal  from  the  judgment 
of  the  Court  of  Queen's  Bench  for  the 
province  of  Quebec,  which  affirmed  the 
judgment  of  the  Superior  Court  of  the 
province,  dismissing  the  appellant's  ac- 
tion. 

The  action  was  brought  for  damages, 
and  to  obtain  the  demolition  of  a  bridge, 
constructed  by  the  corporation  of  Que- 
bec, across  the  little  river  St.  Charles, 
a  tributary  of  the  St.  Lawrence,  on  the 
ground  that  the  bridge  obstructed  the 
navigation  of  the  river,  and  thereby 
caused  damage  to  the  appellant,  as  the 
owner  of  riparian  land. 

The  bridge  was  built  to  cany  an 
aqueduct,  and  formed  a  part  of  the  works 
constructed  by  the  corporation  to  carry 
water  to  Quebec  for  the  use  of  the  in- 
habitants. 

The  corporation  was  authorised  to  oon- 

(9)  19  Barb.  Amer.  Rep.  678. 

(10)  13  Barb.  169. 

(11)  17  Wend.  671. 

(12)  6  N.Y.  622. 

(13)  4  N.Y.  196. 

(14)  12  Abb.  100. 
(16)  4  Term  Rep.  794. 

(16)  6  Tann.  34. 

(17)  2  Term  Rep.  386. 

(18)  6  B.  &  G.  181. 

(19)  1  East,  666. 

(20)  16  East,  216. 

(21)  2  Ring.  166. 

(22)  1  Railway  Gases,  668. 

(23)  4  B.  &  G.  698. 

(24)  6  Ad.  &  E.  266. 

(26)  Sir  Barnes  Peacock;  Sir  Montague  Smith 
and  Sir  Robert  P.  GolUer. 
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struct  works  for  this  purpose  by  an  Act 
of  the  Legislature  of  Canada,  29  Vict. 
o.  57  (which  was  passed  before  the  British 
North  American  Act,  1867,  No.  10). 
These  powers  are  found  in  section  36  of 
the  Act. 

The  place  where  the  bridge  complained 
of  has  been  built  is  about  two  miles 
above  Quebec,  and  a  short  distance  only 
below  another  bridge  crossing  the  St. 
Charles,  called  Soot*s  Bridge,  constraefced 
by  the  Government  more  than  fifty  years 
ago. 

The  appellant's  land  lies  on  the  south 
bank  of  the  river  between  these  two 
bridges,  and  is  used  for  agricultural  pur- 
poses. He  and  his  brother,  as  partners, 
own  land  about  half-a-mile  above  Scott's 
Bridge,  where  they  carry  on  the  business 
of  potters,  and  have  a  potteir  and  clay 
pipe  manufactory.  The  appellant  origi- 
naJly  based  his  claim  on  the  ownership 
of  these  works,  as  well  as  of  the  land  be- 
low Scott's  Bridge,  but  his  claim  in  re- 
spect of  the  former  was  not  insisted  on 
at  their  Lordships'  bar,  and  the  right  to 
maintain  the  action  was  rested  solely  on 
his  ownership  of  the  land  below  Scott's 
Bridge. 

The  Court  of  Queen's  Bench  appears 
to  have  doubted  whether  the  statute 
above  referred  to,  though  it  authorised 
the  construction  of  waterworks,  which 
might  be  brought  across  the  St.  Charles, 
would,  if  the  action  were  otherwise  main- 
tainable, afford  a  sufficient  defence  to  it, 
BO  far  as  it  claimed  damages.  Mr.  Jus- 
tice Tessier  was  of  opinion  that  it  would 
be  an  answer  to  the  claim  for  the  demo- 
lition of  the  bridge. 

The  questions  on  which  the  decision 
below  turned,  and  which  were  those 
principally  argued  upon  the  appeal,  are, 
first,  whether  and  in  what  degree  the 
river  is  navigable  at  the  place  where  the 
bridge  has  been  built ;  secondly,  whether 
the  appellant  has  sustained  special  da- 
mage from  its  construction  ;  and,  thirdly, 
whether,  without  proof  of  such  damage, 
the  action  is  maintainable. 

The  river  is  tidal  for  some  distance 
above  Scott's  Bridge,  and  is  navigable 
for  small  boats  and  flats,  and  for  rafts  up 
to  and  beyond  this  bridge,  but  that  it  is 
navigable,  in  a  practical  and  commercial 
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sense,  for  larger  craft,  such  as  barges 
(bateaux)^  above  the  place  where  the 
bridge  has  been  built,  is  controverted, 
and  a  great  conflict  is  found  in  the  evi- 
dence given  at  the  hearing  on  this  point. 
The  general  character  of  the  river  at 
this  place  may  be  thus  described — nume- 
rous shoals  exist  in  it,  its  bed  is  studded 
with  rocks  or  boulders,  which  are  a 
source  of  danger  to  any  craft  which  may 
ground  upon  it,  very  high  tides  happen 
twice  in  the  year,  caused  by  the  melting 
of  the  snow  in  spring,  and  by  the  rains 
in  autumn,  and  it  is  only  at  the  times  of 
these  extraordinary  tides  that  barges  can 
at  all  ascend  the  river,  and  then  not  with- 
out difficulty  and  danger  of  grounding. 
The  proof  of  the  actual  employment  of 
barges  in  this  part  of  the  river  is  very 
much  what  might  be  expected  from  this 
description.  Throughout  the  period  of 
twenty- seven  years  to  which  the  evidence 
extends,  a  rare  and  intermittent  use  only 
has  been  shewn.  Although  numerous 
witnesses  were  called  on  the  part  of  the 
plaintifl*,  the  instances  spoken  of  were 
very  few,  with  intervals  of  many  years 
between  them.  In  most  of  the  cases  the 
barges  were  said  to  have  been  brought  up 
to  the  Corporation  Road,  which  is  just 
above  the  new  bridge.  Of  those  so 
brought  up,  about  eight  or  ten  were  said 
to  have  conveyed  clay  and  stores  for 
Messrs.  Bell,  which  were  carted  firom  the 
Corporation  Road  to  their  potteries  above 
Scott's  Bridge.  For  some  years  before 
the  building  of  the  bridge  no  barges  ap- 
pear to  have  gone  above  the  place  where 
it  stands,  and  it  was  contended  for  the 
defendants  that  the  inference  from  these 
facts  was  that  the  employment  of  barges 
on  this  part  of  the  river  was  neither 
useful  nor  profitable,  and  had  practically 
been  abandoned.  It  was  attempted  to 
account  for  the  want  of  use  of  this  part 
of  the  river  by  the  fact  of  a  strike  of  the 
bargemen,  but  this  appears  to  be  an  in- 
sufficient explanation  of  it.  On  the  part 
of  the  defendants,  numerous  witnesses  of 
good  position  and  of  great  local  ex- 
perience, including  the  harbour  master  of 
Quebec,  owners  of  barges,  shipbuilders, 
and  others,  who  lived  on  the  banks  of  the 
river,  or  had  business  there,  deposed  that 
the  river  at  and  above  the  spot  in  ques- 
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tion  was  not  navigable  for  barges  on 
account  of  the  difficnlties  and  dangers 
of  the  passage,  and  that  in  point  of  fact 
these  vessels  were  not  on  this  account 
employed  to  navigate  it.  Barge  owners 
gave  evidence  that  they  would  not  allow 
their  barges  to  make  the  passage,  and  de- 
clared that  thej  ccuild  not  be  safely  or 
profitably  employed  in  that  part  of  the 
river. 

There  was  evidence  to  the  effect  that 
the  bridge  offered  no  obstruction  to  the 
passage  of  small  boats,  flats  and  rafts, 
and  the  obstruction  complained  of  princi- 
pally was  that  barges  with  masts  (which 
most  of  the  Quebec  barges  carried)  could 
not  pass  under  it  without  striking  or 
lowering  their  masts. 

The  Judge  of  the  Superior  Court  based 
his  judgment  dismissing  the  suit  upon  the 
following  considerants : — 

*^  Que  le  demandeur  n'a  pas  preuv6  que 
les  constructions  faites  par  la  d^fenderesse 
snr  la  riviere  St.  Charles,  en  vertu  des 
pouvoirs  a  elle  confer^s  par  la  loi,  aient 
caus^  aucune  dommage  ou  prejudice  au 
dit  demandeur,  ou  soient  de  nature  k  lui 
en  causer  h,  Tavenir. 

"  Que  les  seuls  dommages  que  le  dit 
demandeur  ait  cherch^  k  prouver  sont  des 
dommages  futurs,  inoertains,  et  inap- 
pr^ciables. 

"  Que  les  dites  constructions  faites  par 
la  d6fenderesse  ne  troublent  en  aucune 
maniere  le  demandeur  dans  sa  jouissance 
et  possession  des  immeubles  d^crits  en  la 
declaration  en  cette  cause." 

Upon  appeal  to  the  Court  of  Queen's 
Bench  Chief  Justice  Dorion,  after  dis- 
cussing the  evidence  and  some  French 
authorities  on  the  subject,  declared  that 
all  the  circumstances  led  him  to  adopt 
the  opinion  of  the  witnesses  who  con- 
sidered that  the  river  was  not  navigable 
at  the  place  where  the  bridge  is  built ; 
but  he  was  further  of  opinion,  supposing 
the  river  to  be  navigable,  that  the  plain- 
tiff had  given  no  sufficient  proof  of  actual 
or  special  injury  from  the  construction  of 
the  bridge,  which  entitled  him  to  main- 
tain his  action  for  its  demolition  or  for 
damages. 

Mr.  Justice  Tessier  thought  that  the 
evidence  of  the  most  competent  of  the 


witnesses  proved  that  this  part  of  the 
river  was  not  navigable  in  the  true  sense 
of  the  word,  that  it  was  "  flottablo  "  for 
small  boats  and  raffcs  only,  and  that  it 
was  as  much  so  since  the  construction  of 
the  bridge  as  before.  He  also  agreed 
with  the  Chief  Justice  that,  if  the  river 
was  to  be  deemed  navigable,  the  plain- 
tiff had  not  proved  that  he  bad  sustJEiined 
damage.  Mr.  J.  Ramsay  dissented  from 
his  colleagues  on  both  points,  but  stated 
that  the  plaintiffs  actual  damage  ap- 
peared to  him  to  be  very  small. 

The  decision  in  this  case  is  to  be 
governed  by  the  French  law,  as  it  pre- 
vails in  the  Province  of  Quebec. 

In  the  authorities  referred  to  by  the 
Judgres  below,  and  those  cited  at  their 
Lordships'  bar,  the  subject  of  navigable 
rivera  is  discussed  principally  with  a  view 
to  determine  the  question  whether  a 
particular  river  is  or  is  not  to  be  oou- 
sidered  the  domain  of  the  Crown.  The 
definitions  attempted  to  be  given  are 
often  vague,  and  sometimes    oontradic- 

tonr. 

in  DaUoz  (Bep.  Tit.  Voirie  par  eau)  it 

is  stated,  No.  52 : — 

"  II  ne  suffit  pas  pour  qu'nne  riviere 
soit  reput^e  navigable  qu'elle  aoit  on 
quelques  points  de  son  oours  susceptible 
de  porter  bateaux ;  il  &iux  qu'il  puisse  s'y 
^tablir  une  navigation  reguliere,  que  Ton 
puisse  y  naviguer  librement,  y  circnler 
en  bateaux,  trains,  et  radeaux,  an  moins 
pendant  une  partie  de  I'annee." 
At  the  end  of  the  paragraph,  he  says,—- 
"En  d'autres  termes,  la  seule  possi- 
bility de  naviguer  sur  un  oonrs  d'ean 
n'emporte  pas  pour  le  public  le  droit  de 
naviguer,  il  faut  possibility  et  permanence 
dans  une  oertaine  mesure." 

In  No.  53,  the  same  writer  says, — 
"  D'un  autre  c6te,  il  n'est  pas  n£ces- 
saire  pour  qu'une  riviere  aoit  confiid£r6e 
comme  navigable,  qu'il  ait  sur  oette 
riviere  une  navigation  effective  et  oontinne, 
il  suffit  que  la  navigation  y  soit  possible. 
II  a  et^  decide  en  oe  sens  qu'une  riviere 
anciennement  navigable  ne  oesse  pas 
d'etre  comprise  parmi  les  dependances 
du  domaine  par  oela  seul  que  la  navigation 
ou  le  flottage  y  aurait  6t^  interrompn 
depuis  un    temps  plus   on  moins  Icmg 
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(Cons.  d'Et.  22  Fey.  1850,  aff.  Darfcique 
V.  No.  338,  V.  aussi  Cons.  d'Bfc.  5  Aout, 
1829.  aff.  Mirandol,  V.  Banx,  No.  150)." 

It  is  difficalt  to  reconcile  these  two 
paragraphs. 

The  following  is  a  passage  from  a 
TraUe  des  Oowrs  d*EauXy  by  Daviel,  1  Vol., 
No.  30,  p.  34  :— 

"Mais  nn  coars  d'eaa  n'est  r6put6 
navigable  parceque,  d'on  bord  a  I'antre, 
il  eziste  nn  bac  de  passage,  on  parceque 
qnelqnes  riverains,  par  par  agrement  on 
m6me  ponr  Texploitation  de  lenrs  fonds, 
se  serviraient  de  bateaux.  D  fant  que 
d'amont  en  aval,  il  j  ait  navigation  pro- 
prement  dite,  ou  flottage  en  trains,  et 
qn'en  nn  mot,  le  cours  d'eau  fasse  I'ofilce 
de  chemin  et  de  voie  de  transport." 

Dalloz  adopts  this  view  (Bep.  Tit. 
Eanx,  No.  39),  he  says:  "  II  ne  suffit 
m^me  pas  qn'nne  riviere  porte  des 
batelets  on  bacs  ponr  le  passage  des  per- 
sonnes  on  voitures,  il  fant  qu'elle  puisse 
Sire  parconme  dans  un  espace  assez 
considerable  pour  fair  Toffioe  de  chemin, 
et  servir  de  moyen  de  transport." 

These  general  definitions  of  Daviel  and 
Dalloz  shew  that  the  question  to  be  de- 
cided is,  as  from  its  nature  it  must  be, 
one  of  f^t  in  the  particular  case,  namely, 
whether  and  how  far  the  river  can  be 
practically  employed  for  purposes  of 
traffic.  The  French  authorities  evidently 
point  to  the  possibility  at  least  of  the  use 
of  the  river  for  transport  in  some  practical 
and  profitable  way,  as  being  the  test  of 
navigability. 

Their  Lordships,  assisted  in  their  ap- 
preciation of  the  evidence  by  the  findings 
of  the  learned  Judges  below,  are  disposed 
to  think  the  result  of  it  to  be,  that  the 
river  is  navigable  for  boats  flats  and  rafts, 
and  that  it  is  possible,  at  the  exception- 
ally high  tides  referred  to,  to  float  barges 
as  high  as  Scott's  Bridge,  but  that  the 
difficulties  and  risks  which  from  natural 
causes  attend  the  navigation  of  craft  of 
this  description  are  so  great  that  the  river 
in  its  present  state  does  not  admit  of 
their  use  in  a  practical  and  profitable 
manner. 

Turning  to  the  question  of  damage,  and 
supposing  the  river  to  be  navigable  in  the 
degree  just  indicated,  their  Lordships  are 
not  disposed  to  dissent  from  the  conclu- 
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sion  of  the  two  Courts  below,  that  the 
plaintiff  has  not  sustained  damage  by  the 
construction  of  the  bridge. 

It  is  not  disputed  that  small  boats,  flats 
and  rafbs  can  be  navigated  as  before,  un- 
obstructed by  the  bridge.  The  interrup- 
tion complained  of  is  that  masted  barges 
cannot  pass  it  without  lowering  their 
masts. 

It  has  been  already  said  that  the  plain- 
tiff's  land  is  used  as  a  farm,  and  there  is 
no  evidence  that  its  occupiers  ever  em- 
ployed barges  for  the  purposes  of  the 
fiftrm.  No  produce  has  been  carried  from 
it,  and  no  manure  or  other  things  brought 
to  it  by  such  vessels.  It  does  not  even 
appear  that  in  the  few  instances  in  which 
Messrs.  BeU  are  shewn  to  have  brought 
up  clay  for  their  potteries  it  was  landed 
upon  this  farm.  The  barges  were  on  one 
or  two  occasions  brought  into  a  little 
creek,  part  of  which  adjoins  the  farm,  but 
the  clay  appears  to  have  been  discharged 
at  the  Corporation  Boad,  which  is  outside 
it. 

It  is  evident  that  the  plaintiff  did  not 
prove  that  he  had  sustained  damage  from 
actual  interruption  of  traffic.  This  was 
scarcely  denied,  but  it  was  contended  that 
his  farm  was  depreciated  in  value  by  rea- 
son of  the  bridge.  Upon  this  question 
there  was  a  great  conflict  of  testimony. 
The  witnesses  for  the  plaintiff  formed 
their  opinion  in  great  measure  on  specu- 
lations of  future  changes  in  the  use  and 
employment  of  the  property,  and  of  arti- 
ficial improvements  which  might  be  made 
in  the  river.  This  latter  speculation  can- 
not legitimately  be  imported  into  the 
consideration  of  the  question.  With  regard 
to  the  plaintiff's  witnesses  generally,  the 
Courts  below  obviously  distrusted  their 
evidence,  and  refused  assent  to  their 
opinions.  These  witnesses  failed  to  satisfy 
them  that  this  farm,  which  has  apparently 
no  landing  place,  and  whose  owners  had 
never  used  the  river  as  a  means  of  trans- 
port for  conveying  anything  to  or  firom  it, 
was,  having  regard  to  the  state  of  navi- 
gability of  the  river  above  described, 
really  depreciated  in  value  by  the  fact 
that  masted  barges  would  have  to  lower 
their  masts  to  pass  under  the  bridge. 

Their  Lordships  understand  the  learned 
Judge  of  the  Superior  Court,  who  heard 
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the  witnesses,  to  base  his  judgment  on 
the  ground  that  no  appreciable  damage 
had  been  or  would  be  caused  to  the  plain- 
tiff's property  by  the  construction  of  the 
bridge,  and  that  judgment  the  Court  of 
Qaeen's  Bench  has  affirmed  without  alter- 
ing the  catisiderants  on  which  it  is 
founded.  This  tribunal  usually  accepts 
the  concurrent  findings  of  two  Courts 
upon  questions  of  fact,  and  their  Lord- 
ships cannot  say  that  sufficient  reasons 
appear  in  the  present  case  to  warrant  a 
departure  from  their  rule. 

The  main  contention,  however,  of  the 
appellant's  counsel  has  been  that,  the 
river  being,  however  imperfectly,  navi- 
gable, the  appellant  has  a  private  right, 
belonging  to  him  as  riparian  proprietor, 
to  the  free  use  and  navigation  of  the 
river,  independently  of  his  right  as  one  of 
the  public,  and  that  the  construction  of 
the  bridge  is  an  infringement  of  that 
right,  which  entitles  him  to  maintain  an 
action  without  proof  of  actual,  and  still 
less  of  special  and  peculiar,  damage.  A 
case  from  Lower  Canada,  presenting  this 
question,  and  not  unlike  in  its  circum- 
stances to  the  present,  came  before  this 
Committee  some  years  ago — Broivn  v. 
Gugy  (26).  In  that  case  the  plaintiff,  the 
owner  of  land  and  a  mill  abutting  upon 
the  navigable  river  Beaufort,  brought  an 
action  against  the  riparian  owner  on  the 
opposite  bank  for  erecting  a  wharf,  which 
it  was  alleged  obstructed  the  flow  of  the 
water  to  the  plaintiffs,  and  also  the  navi- 
gation of  the  river.  The  plaintiff  claimed 
damages  and  the  demolition  of  the  wharf. 
A  great  deal  of  conflicting  evidence  was 
given  at  the  trial  upon  the  question  of  the 
alleged  obstruction.  The  judgment  of  the 
superior  Court  contained  the  following 
coiisiclerants  which  bear  on  the  question 
of  law  now  under  discussion : — **  Con- 
sidering that  the  river  Beaufort  is  alleged 
and  proved  to  be  a  navigable  river,  and 
that  any  obstruction  of  the  same  would 
be  a  public  nuisance;  and  considering 
that  no  action  by  an  individoal  lies  for  a 
public  nuisance,  unless  the  party  bringing 
such  action  has  received  special  and  par- 
ticular damage  therefrom."  The  judg- 
ment goes  on   to   state  that  the  Court 

(26)  2  Moore  P.C.  N.8.  341. 


further  considered  that  the  plaintiff  had 
failed  to  prove  any  special  or  particular 
damage,  and  the  suit  was  dismissed.     No 
doubt  the  Court  also  found  in  that  case 
that  the  plaintiff  had  not  proved  that  the 
wharf  obstrueted  or  diverted  the  natural 
course  of  the  river,  bat  the  considerants 
above  set  out  indicate  the  view  of  the 
Court  that  if  an  obstruction  had  been 
proved  the  action  would  require  proof  of 
special   damage  for  its  support.      The 
Court  of  Queen's   Bench  affirmed  this 
judgment,  and  upon  the  appeal  to  Her 
Majesty  this  Committee  declined  to  inter- 
fere with  the  concurrent  findings  of  the 
two  Courts  in  Canada  on  the  question  of 
fact  that  the  plaintiff  had  fail^  to  prove 
that  the  work  would  be  injurious  to  him. 
Lord  Kingsdown,  however,  in  giving  the 
judgment,  discusses  the  law  of  Canada  on 
the  subject.      He  says:    "The  law  of 
Lower  Canada,  as  we  collect  it  from  the 
authorities,  seems  to  stand  thus.     An 
officer  suing  on  behalf  of  the  public  has  a 
right,  at  his  own  instance  or  on  the  ap- 
plication of  an^  person  interested,  to  caU 
for  the  demolition  of  any  work  erected 
without  license  on  the  public  domain,  and 
he  is  no  more  required  to  prove  that  the 
erection  has  occasioned  actual  damage  to 
the  public  than  a  private  person   who 
complains  of  a  wrongful  invasion  of  his 
property  is  obliged  to  prove  that  it  has 
occasioned  actual  damage  to  him;  but, 
although  such  an  officer  may,  if  he  think 
proper,   take   proceedings  to  abate  the 
nuisance,  he  is  not  obliged,  nor  is  it  in  all 
cases  his  duty,  to  interfere.     A  case  of 
this  kind  is  put  by  Proudhon  (Traite  du 
Domain  Fublic,  tom.  3.  p.  192,  No.  820) 
in    the    passage  cited    by  Idr.  Justice 
Aylwin.     He  says :   '  It  may  be  that  in 
the  case  of  a  dyke  erected  in  the  bed  of  a 
navigable  river,  the  dyke  may  be  no  in- 
jury to  the  actual  state  of  the  navigation, 
as  being  built  in  an  arm  of  the  river  where 
navigation  is  not  practised,  and  which, 
nevertheless,  does  not  on  that  accoont 
cease  to  be  a  part  of  the  public  domain.' " 
"  If  the  public  officer  refuse  to  interfere, 
an  individual  who  suffers  injury  is  not 
prejudiced,    he    has    still     his     'action 
priv6e,'  by  which  he  may  recover  dam- 
ages for  mjury  already  sustained,  and 
the  abatement  of  the  cause  of  such  ii^'niy 
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for  tbe  fatare.  The  pablic  and  private 
action  are  said  to  be  not  onl j  independent 
of  each  other,  but  essentially  distinct  in 
their  object.  The  fact  that  the  place 
where  the  work  is  erected  is  pablic  pro- 
perty is  of  coarse  very  important  in  both 
cases,  in  regard  to  the  right  of  the  de- 
fendant to  do  what  he  has  done,  bat  it 
does  not,  according  to  the  law,  as  we  can 
collect  it  from  the  aathorities,  supersede 
the  necessity  of  the  plaintiff  in  a  private 
action,  proving  that  he  has  sustained 
injnry  by  the  work  special  to  himself,  and 
beyond  that  which  is  common  to  the 
pablic  at  large,  and  this,  as  we  have 
already  stated,  the  plaintiff  in  this  case 
has  failed  to  do." 

In  these  passages  the  distinction  be- 
tween the  *'  action  privee,"  founded  on  a 
right  of  property  which  lies,  if  the  right 
be  invaded,  without  proof  of  damage, 
and  the  same  action  which  arises  only 
when  the  party  is  able  to  prove  damage 
"  special  to  himself,"  is  plainly  assumed 
to  exist  in  the  law  of  Canada,  and  to 
apply  to  cases  analogous  to  that  now 
under  appeal.  In  the  cited  case,  no 
doubt^  the  alleged  obstruction  was  nega- 
tived, but  the  judgment  is  material  for 
the  view  it  presents  of  the  law  on  the 
point  now  under  discussion. 

There  appears  to  be  a  clear  distinction 
in  French  law  between  rights  of  im- 
mediate access  from  a  man's  property  to 
a  highway,  and  the  power  to  complain  of 
a  mere  obstruction  in  it.  In  a  case 
recently  before  this  board.  The  Mayor  of 
Montreal  v.  Drummond  (3),  the  plaintiff 
was  the  owner  of  houses  in  a  public 
street  in  the  city  of  Montreal,  one  end  of 
which  had  been  entirely  stopped  by  the 
Corporation.  It  was  contended  for  the 
plaintiff  in  that  case  that  the  right  of 
passage  through  the  street  was  a  private 
right  belonging  to  him  as  owner  of  these 
hoases,  and  that  the  closing  one  end  of 
the  street  was  an  interference  with  his 
property,  and  constituted  une  expropria^ 
Hon  in  respect  of  which  he  was  entitled 
to  previous  compensation,  and  that  this 
being  unpaid,  the  act  of  the  Corporation 
waa  wrongful.  It  appears  from  the  au- 
thorities cited  in  that  case,  that  the 
French  law  recognises  *'  droits  d'acccs  ou 
de  sortie  *'  as  rights  belonging  to  a  house 


in  a  street,  though  the  authorities  differed 
as  to  whether  a  violation  of  these  rights 
was  to  be  regarded,  for  the  purpose  of 
indemnity,  as  une  esspropriation^  or  as 
constituting  only  dommage.  It  is  evident 
that  this  right  of  access  is  different  from 
the  right  of  passage  which  the  owner  has 
in  common  with  the  public  throughout 
the  street;  and  the  distinction  is  thus 
adverted  to  in  the  judgment  of  their  Lord- 
ships : — *'  The  right  of  access  to  a  house 
is,  of  course,  essential  to  its  enjoyment,- 
and  if  by  reason  of  alterations  in  the 
street  the  owner  cannot  get  into  or  out  of 
it,  or  is  obstructed  in  doing  so,  there 
seems  to  be  no  doubt,  that  by  the  law  of 
France  he  is  entitled  to  recover,  in  some 
form,  indemnity  for  the  damages  he  sus- 
tains. But  the  stopping  of  a  street  at 
one  of  its  ends  does  not  produce  these 
consequences."  It  is  also  said, — "The 
counsel  for  the  plaintiff  contended,  in- 
deed, that  a  right  of  passage  throughout 
the  entire  street  belonged  to  the  owner 
of  every  house  as  a  servitude,  and  un- 
doubtedly they  were  able  to  refer  to  some 
authorities  in  favour  of  this  view,  but  the 
weight  of  authority  appearn  to  be  the 
other  way.  After  referring  to  some  of 
these  authorities,  the  judgment  pro- 
ceeds : — "  It  certainly  then  appears  that 
in  France  the  depreciation  caused  to  a 
house  by  stopping  one  end  of  a  street, 
supposing  it  to  remain  open  at  the  other, 
is  not  regarded  as  an  interference  with 
the  servitude,  nor  (standing  alone)  such 
direct  and  immediate  damage  as  will 
give  a  title  to  indemnity ;  and  if  this  be 
so,  there  seems  no  reason  or  authority  for 
declaring  the  law  to  be  otherwise  in 
Canada." 

These  principles  appear  to  be  applicable 
to  the  position  of  riparian  proprietors 
upon  a  navigable  river.  There  may  be 
"  droit  d'accea  et  de  sortie  "  belonging  to 
riparian  land,  which,  if  interfered  with, 
would  at  onco  give  the  proprietor  a  right 
of  action,  but  this  rignt  appears  to  be 
confined  to  what  it  is  expressed  to  be, 
acces,  or  the  power  of  getting  from  the 
water-way  io  and  upon  the  land  (and  the 
converse)  in  a  free  and  uninterrupted 
manner.  Their  Lordships  think  that  this 
right  has  not,  in  fact,  been  violated  in 
this  case ;  and  that,  supposing  the  bridge 
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to  cause  some  obstmction  to  the  naviga- 
tion, the  Conrts  below  are  right  in  holding 
that  the  plaintiff  is  not  entitled  to  main- 
tain the  action  in  respect  of  it  without 
proof  of  actual  and  special  damage. 

The  learned  counsel  for  the  appellant, 
in  support  of  their  contention  on  this 
point,  did  not  at  all  refer  to  French  or 
Canadian  authorities,  but  referred  only 
to  English  and  American  decisions. 
These,  though  they  may  illustrate  the 
subject,  cannot  be  treated  as  governing 
authorities  upon  the  law  of  the  province. 
The  principal  cases  cited  were  Beckett 
V.  The  Midland  Railway  Company  (4), 
The  Metropolitan  Board  of  Works  v. 
McCarthy  (6),  Lyon  v.  The  Fishmongers* 
Company  (6). 

Id  the  case  in  the  Common  Pleas  the 
railway  company  had  made  an  embank- 
ment in  a  public  road  in  front  of  the 
plaintiff's  house,  by  which  the  width  of 
the  road  was  considerably  diminished,  and 
the  immediate  access  to  his  house  inter- 
fered with.  It  was  found  as  a  fact  that 
the  house  was  thereby  permanently  in- 
jured  in  valne.  The  Court  held  that  the 
special  damage  sustained  by  the  plaintiff 
beyond  that  of  the  rest  of  the  public, 
gave  him  a  right  of  action,  and  conse- 
quently a  right  to  compensation.  The 
Court,  however,  evidently  thought  that 
it  was  necessary  for  the  plaintiff  to  prove 
special  damage,  so  that  this  case,  even  in 
English  law,  is  beside  the  point  now  under 
discussion. 

In  The  Metropolitan  Board  of  Works  v. 
McCarthy  (5),  the  facts  were  that  the 
plaintiff  was  possessed  of  land,  on  which 
he  carried  on  trade,  situate  very  near  a 
draw  dock  in  the  Thames.  This  dock, 
which  was  much  used  bpr  the  plaintiff  for 
the  purpose  of  his  busmess,  was  wholly 
stopped  up  and  destroyed  by  an  embank- 
ment constructed  bv  the  board,  and  the 
value  of  the  land  was  thereby  un- 
doubtedly diminished.  The  House  of 
Lords  affirmed  the  judgments  of  the 
Court  of  Common  Pleas  and  Exchequer 
Chamber  given  in  favour  of  the  plaintiff. 
The  plaintiff  was  not  strictly  a  riparian 
proprietor,  and  the  decision  again  turned 
on  the  ground  that  the  plaintiff  had  sus- 
tained actual  damage  beyond  that  of  the 
est  of    the  public.      In  this  case  the 


proximity  of  the  plaintiff's  property  to 
the  dock  was  regarded;  and  no  doubt 
the  proximity  of  property  to  the  highway 
must  usually  be  a  material  element  in  the 
consideration  of  the  question  whether 
actual  damage  has  in  fact  been  caused  to 
it  by  the  obstruction. 

In  The  Caledonian  BaUway  Company  v. 
Ogilvy  (27),  the  House  of  Lords  decided 
that  the  mere  proximity  of  the  claimant's 
house  to  the  highway  and  to  the  obstruc- 
tion did  not  create  a  particular  damage 
which  would  give  him  a  right  of  action. 
There  the  highwav,  which  was  the  road 
by  which  the  plamtifi^s  house  was  ap- 
proached, was  obstructed  by  the  railway 
being  made  to  cross  it  on  a  level  within  a 
few  yards  of  his  lodge  and  entrance  gate. 
This  level  crossing,  though  it  undoubtedly 
created  an  obstruction  very  close  to  the 
entrance  g^te,  which  rendered  the  use  of 
the  road  by  those  occupying  the  house 
constantly  liable  to  interuption  and  delay, 
did  not  affect  the  immediate  access  to  it, 
and  it  was  held  that  the  claimant  had  not 
proved  that  he  had  sustained  particular 
damage  beyond  that  of  the  rest  of  the 
public,  and  his  claim  was  dismissed. 

The  case  most  relied  on  by  the  appel- 
lant's counsel  was  Lyon  ▼.  The  Fish-^ 
mongers*  Company  (6)  in  the  HouBe  of 
Lords.  There  the  plaintiff  was  owner  of 
a  wharf  on  the  Thames.  One  of  its  sides 
abutted  on  a  tidal  inlet  which  allowed  of 
barges  being  brought  up  to  and  loaded 
and  unloaded  from  and  upon  that  side 
of  the  wharf.  Under  a  license  from  the 
conservators  of  the  Thames,  the  defend* 
auts  made  an  embankment  fronting  the 
river  which  entirely  filled  up  the  mouth 
of  the  inlet,  and  consequently  prevented 
all  access  from  it  to  the  plaintiff's  wharf. 
The  Act  of  Parliament  which  empowered 
the  conservators  to  grant  the  license 
contained  a  saving  of  tibe  rights  of  owners 
of  lands  on  the  banks  of  the  river.  The 
question  to  be  decided  was,  whether  the 
right  of  access  from  the  inlet  to  the 
wharf  was  a  private  right  which  feD 
within  this  saving,  and  the  House,  over- 
ruliug  the  decision  of  the  Lords  Justices, 
held  that  it  was.  The  learned  counsel 
sought  to  press  the  authority  of   this 

(27)  2  Sc.  App.  220. 
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case  beyond  the  point  which  arose  for 
adjadication,  and  treated  it  as  an  an. 
ihority  for  the  proposition  that  every 
riparian  proprietor,  as  snoh,  has,  beyond 
his  right  as  one  of  the  pnblic,  a  right  to 
the  nse  of  the  river  in  a  free  and  anin- 
termpted  manner,  so  that  any  obstruction 
placed  in  it  wonld  be  an  invasion  of  a 
private  right,  for  which  an  action  would 
Be,  without  proof  of  special  or  even  of 
actual  damage.  It  would  obviously  be 
very  difficxdt  to  assign  the  limits  of  such 
a  right,  if  it  were  established,  especially 
in  large  rivers.  Upon  consideration  of 
the  opinions  of  the  learned  Lords,  it  does 
not  seem  to  this  committee  that  their 
decision  can  be  pressed  to  this  extent. 
The  distinction  between  the  right  of 
access  from  the  river  to  a '  riparian  fron- 
tage and  the  right  of  navigation  when 
upon  it  is  more  than  once  adverted  to, 
particularly  by  the  hotd  Chancellor,  who 
referred,  certainly  not  with  disapproval, 
to  the  judgment  of  Lord  Biatherley,  when 
Yioe-Cfhancellor,  in  the  case  of  The  At* 
tomey'Oeneral  v.  The  Oonservatora  of  the 
Thames  (28),  where  that  distinction  is 
pointedly  taken  and  acted  upon.  Whe- 
ther an  obstruction  amounts  to  an  inter- 
ference with  the  access  to  the  frontage 
would  be  a  question  of  fact  to  be  deter- 
mined by  the  circumstances  of  each  par- 
ticular case.  When  this  access  is  not  in- 
terrupted, and  the  waterway  of  the  river  is 
open  to  the  riparian  land,  the  question 
will  arise  for  decision  whether  the  right 
of  action  of  the  riparian  proprietor  for  a 
distant  obstruction  in  the  river  can  be 
based  on  higher  or  other  ground  than 
would  be  that  of  any  one  of  the  public 
using  the  river  and  sustaining  special 
damage;  though  his  being  such  pro- 
prietor would  obviously  be  an  important 
element  in  the  question  whether  such 
damage  had  in  fact  been  sustained. 

The  House  of  Lords  undoubtedly  de- 
cided that  the  right  of  access  to  the 
waterway  from  riparian  land  is  a  private 
right  which  the  owner  of  such  land  enjoys 
grta  owner.  Such  aright  is  analogous 
to  the  *'  droits  d'acces  et  de  sortie  "  re- 
cognised by  the  French  law.  If,  as  it 
was  contended,  the  English  law    attri- 

(28)  1  Hem.  &  M.  1. 
Vol,  49. — ^Paiy.  Goux. 
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butes  larger  rights  than  these  to  riparian 
proprietors  on  navigable  rivers,  it  would 
seem  to  go  further  in  this  direction  than 
the  law  of  Canada,  according  to  which 
the  case  now  under  appeal  has  to  be 
determined. 

Their  Lordships,  considering  that  the 
bridge  in  question  does  not  in  fact  inter- 
fere with  the  access  to  the  plaintiffs  land| 
and  therefore,  that  by  the  law  of  Canada 
it  was  necessary  for  the  plaintiff  to  prove 
actual  and  special  damage  arising  from  it, 
and  not  disagreeing  with  the  concurrent 
judgments  of  the  Courts  below  that  no 
such  damage  has  been  established,  are  of 
opinion  that  those  judgments  ought  to  be 
affirmed,  and  they  will  humbly  advise 
Her  Majesty  accordingly. 

The  appellant  must  pay  the  costs  of 
this  appeal. 


Solicitors — Hollams,  Son  &  Coward,  for  appellant; 
Siflchoff,  Bompas  &  Bisohoff,  for  respondents. 


.Q^g    r  ANGUS  ROBERTSON  AND  OTHERS 

XT       io  <      (appeUatUa)  v.  OEOROK  DAT 

New  South  Wales — Land  Acts — Oon- 
airuction — Square  Mtle^Sd  Vict»  No.  13, 
e.  31. 

The  Land  Act  Amendment  Act^  1875| 
provides  that  the  holder  of  Orovm  lands 
under  lease  for  pastoral  purposes  may,  in 
virtue  of  intended  improvemmtSf  apply  for ^ 
and  on  certain  terms  obtain,  the  rigid  to 
pre-emption  of  such  land,  ^^  provided  thai 
no  such  applicaJtion  shall  he  made  for  more 
than  one  square  mile  vfithin  each  block  of 
fwe  square  miles  ** : — 

Held,  that  by  "  square  mile  "  area  is  wi- 
tended,  and  n^tform. 

This  was  an  appeal  from  a  judment 
of  the  Supreme  Court  of  New  South 

On  the  18th  of  February,  1878,  the  fol- 
lowing  case  was  stated  for  the  opinion  of 
the  Supreme  Court. 

An  action  was    brought   to    recover 
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damages  for  trespasses  oommitted  bj  the 
defendant  npon  certain  lands  sitoate  on 
the  Yarrabee  Ran,  in  the  district  of  Mur- 
mmbidgee,  in  the  colony  of  New  South 
Wales,  of  which  ran  the  plaintiffs  were 
the  lessees  from  the  Crown. 

The  defendant  pleaded  that  he  was  en- 
titled to  snch  lands  by  virtue  of  certain 
conditional  purchases  from  the  Grown, 
onder  the  13th  section  of  the  Crown 
Lands  Alienation  Act  of  1861. 

The  plaintiffs  being  such  lessees,  on  the 
17th  day  of  October,  1876,  delivered  to 
the  land  agent  at  Uranaan  application  to 
purchase  640  acres  of  land  on  the  Yarra- 
bee Run,  nnder  the  31st  clause  of  the 
Lands  Act  Amendment  Act  of  1875,  at 
the  same  time  tendering  6402.,  which  was 
refused  by  the  land  agent  as  not  being 
within  a  block  of  five  miles  square. 

The  run  contained  several  areas  of  five 
square  miles,  but  no  area  of  five  miles 
square. 

It  was  contended  for  the  plaintiffs  that 
the  land  selected  by  the  defendant  was  land 
lawfully  contracted  to  be  granted  in  fee 
simple  to  the  plaintiffs,  and  therefore  not 
open  to  conditional  purchase. 

The  defendant  contended  that  the  laud 
applied  for  by  the  plaintiffs  did  not  come 
within  the  provisions  of  the  31  st  clause  of 
the  Lands  Act  Amendment  Act  of  1875. 

The  question  for  the  opinion  of  the 
Court  was,  Whether  the  land  so  applied 
for  by  the  plaintiffs  could  be  purchased  by 
them  under  the  provisions  of  the  31st 
clause  P  If  the  Court  should  be  of  opinion 
that  the  above  question  should  be  an- 
swered in  the  affirmative,  the  verdict  to 
be  entered  for  the  plaintiffs ;  if  not,  the 
verdict  to  be  entered  for  the  defendant. 

On  the  22nd  of  March,  1878,  the  case 
was  argued  before  the  Supreme  Conrt, 
consisting  of  the  Chief  Justice,  Mr.  Jus- 
tice Hargrave  and  Mr.  Justice  Eawcett, 
when  the  Court  ordered  the  verdict  to  be 
entered  for  the  defendant,  the  Chief  Jus- 
tice dissenting. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr.  Waikin  Williams  and  Mr.  J.  V. 
Salomons^  for  the  appellants. — Upon  the 
admitted  facts  the  land  applied  for  by  the 
appellants  could  bo  purchased  by  them 


under  the  provisions  of  the  Slat  sectioii 
of  the  Lands  Act  Amendment  Act  of 
1875  (39  Vict.  No.  13).  The  true  con- 
struction  of  the  section  does  not  require 
that  the  area  should  be  in  the  form  of  a 
block  five  miles  square.  It  is  sufficient 
if  the  extent  of  the  area  be  more  than 
or  equal  to  five  miles  square.  Any  other 
construction  would  render  the  provisions 
of  the  statute  nugatory.  They  referred 
to  Maxwell  on  StakUes,  p.  209 ;  The  Shtf- 
field  WatenoarJca  v.  BenneU  (1)  ;  E»  parte 
Chreenwood  (2)  ;  Crown  Lands  Acts,  1861 
and  1875. 

The  respondent  did  not  appear. 

Sib  Robibt  P.  Collier  delivered  the 
judgment  of  their  Lordships  (3) : — The 
appeal  under  consideration  arises  in  this 
way :  The  plaintiffs  are  the  lessees  of  a 
run  of  pastoral  land  in  the  colony  of  New 
South  Wales,  and  they  bring  an  action  of 
trespass  against  the  defenduitfor  unlaw- 
fully entering  a  portion  of  the  land  within 
the  limits  of  their  lease.  Their  case  is 
that  they,  in  pursuance  of  powers  given 
by  the  local  legislature,  had  duly  acquired 
the  rights  of  persons  to  whom  the  Gk>vem* 
ment  had  contracted  to  sell  a  certain  area 
of  640  acres  of  land  within  their  run,  and 
that  the  defendant  wrongfully  entered  it 
The  defendant  contends  that  although  the' 
plaintiff  had,  as  is  admitted,  given  the 
proper  notice  and  takea  all  the  requisite 
steps  to  obtain  pre-emption  of  the  land  in 
question,  that  land  had  ceased  to  be  8ub> 

{'ect  to  the  right  of  pre-emption ;  and  that 
le,  the  defendant,  had  obtained  it  as  a  free 
selector  under  the  provisions  of  Uie  local 
Acts.  It  is  admitted  that  if  he  had  the 
right  to  do  this,  he  has  taken  the  requisite 
steps  to  complete  his  title. 

On  the  trial  a  verdict  was  taken  by 
consent  for  the  plaintiffs,  subjeot  to  a  spe- 
cial case  on  which  the  question  raised  for 
the  decision  of  the  Court  was  whether  the 
lajid  applied  for  by  the  plaintiffs  oould  be 
purchased  by  them.  After  the  argument 
of  the  special  case,  the  Supreme  Court 

1)  41  Law  J.  Bep.  Ezch.   233;  Law  Bepb 
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(2)  27  Law  J.  Kcp.  Q.B.  28. 

(3)  Sir  James  W.  Colvile ;  Sir  Barnes  Peacock; 
Sir  Montague  E.  Smith ;  Sir  Bobert  P.  OoUier;  and 
Sir  Henry  S.  Keating. 
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directed  the  verdict  entered  for  the  plain- 
tiffs  to  be  Bet  aside,  and  a  verdict  to  be  en- 
tered for  the  defendant.  The  Court  was 
divided,  the  Chief  Justice  being  in  favour 
of  the  plaintiffs,  and  the  two  Puisne 
Judges  on  the  part  of  the  defendant. 
From  this  decision  the  present  appeal  is 
brought. 

The  question  arises  entirely  upon  the 
construction  of  one  section  of  one  of  the 
Colonial  Acts. 

Before  considering  this,  it  may  be  well 
to  state  shortly  the  course  of  the  precedent 
legislation  in  the  colony  in  this  matter. 

In  the  year  1861  the  Crown  Lands 
Alienation  Act  was  passed,  which  estab- 
lished  a  code  of  laws  in  supersession  of 
those  which  had  been  in  force  under 
Ordere  in  Council.  It  may  be  enough  to 
aay  that  the  scqpe  of  the  legislation  was 
to  enable  the  Gro?ni  to  grant  leases  of 
waste  lands,  afterwards  called  Crown 
lands,  and  that  the  greater  part  of  the 
lands  of  the  colony  were  so  leased  that  it 
was  nevertheless  allowable  to  any  person 
whatever  to  select  upon  these  leased  lands 
any  portion  not  exceeding  320  acres  for 
oon^tional  purehase,  and  to  purohase  it 
if  he  complied  with  the  conditions.  On 
the  other  hand,  with  a  view  to  the  pre* 
tection  of  the  Crown  lessees,  powers  were 
given  to  them  of  pre-emption  in  respect 
of  a  limited  part  of  the  lands  under  lease. 
The  7th  section  of  the  Act  empowers  the 
lesaee  "  to  exercise  a  pre-emptive  right  of 
purchase  over  one  portion  and  no  more  of 
an  area  not  exceeding  640  acres  out  of 
each  block  of  twenty-five  square  miles, 
and  at  a  value  to  be  determined  by  ap- 
praisement." The  relation  of  640  acres 
to  twenty-five  square  miles  appears  there 
to  be  recognised  by  the  Legislature.  A 
farther  power  is  given  to  the  Crown  lessee 
to  purehase  by  way  of  pre-emption  any 
lands  on  which  he  has  effected  improve- 
ments, each  purehase  being  limited  to  320 
acres ;  there  being  apparently  no  limit  to 
the  number  of  such  purehases.  Another 
Act,  called  the  Crown  Lands  Occupation 
Act,  passed  at  the  same  time,  contained 
various  provisions  with  respect  to  the 
granting  of  Crown  leases ;  and  it  may  not 
be  immaterial  to  observe  that  the  ordi- 
naoy  extent  of  lease  is  there  stated  to 
be  ao  area  of  twenty-five  s<}uare  miles, 
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although  there  is  a  power  under  certain 
cireumstances  for  the  Government  to  ex- 
tend that  area  to  an  area  not  exceeding 
100  square  miles;  and  that  although  it 
is  provided  that  these  areas  should  be,  as 
far  as  convenient,  of  a  rectangular  shape, 
nevertheless  this  provision  is  subject  to 
many  exceptions  arising  from  the  con- 
figuration of  the  ground  and  other  con- 
siderations. 

In  the  year  .1875  an  Act  was  passed, 
amending  the  former  Acts,  and  undoubt- 
edly the  object  of  this  Act  appears, 
among  other  things,  to  have  been  to  give 
additional  encouragement  and  protec- 
tion to  the  Crown  lessees.  The  quan- 
tity of  land  which  they  are  enabled  to 
purchase  in  respect  of  improvements 
thereon  is  increased,  and  then  comes  the 
31st  section,  upon  which  the  whole  ques- 
tion turns.  In  order  to  understand  this 
section,  it  must  be  borne  in  mind  that 
as  the  law  then  stood,  it  was  in  the 
power  of  a  free  selector,  as  he  was  called| 
to  select  lands  upon  which  improvements 
had  been  partially  made,  though  not 
completed,  greatly  to  the  detriment  of 
the  Crown  lessee.  The  object  of  this 
section  appears  to  have  been  to  give 
protection  against  any  such  free  selec- 
tion to  the  Crown  lessee  for  at  least 
twelve  -months,  by  enabling  him  to  pur- 
chase  land  upon  which  he  intended  to 
make,  but  had  not  actually  made,  im- 
provements, upon  his  making  a  certain 
deposit  and  complying  with  certain  con- 
ditions. The  words  of  the  section  are 
these:  —  "If  any  person  holding  any 
Crown  lands  under  a  lease  or  promise  of 
lease  for  pastoral  purposes,  shall  deliver 
to  the  land  agent  ^f  the  district  an  ap- 
plication in  writing  for  liberty,  by  reason 
and  in  virtue  of  improvements  intended 
to  be  made  thereon,  to  purchase  any 
area  of  such  land,  not  exceeding  64^ 
acres  nor  less  than  forty  acres,  describ- 
ing as  may  be  required  by  any  re- 
gulations hereunder  the  boundaries  of 
the  same  which  shall  be  subject  to  the 
several  provisions  of  the  '  Crown  Lands 
Alienation  Act  of  1861,'  and  of  this 
Act,  and  setting  forth  the  intended  im- 
provements, ana  shall  also  at  the  same 
time  pay  to  the  said  land  agent  a  sum  of 
money  equal  to  one  pound  per  acre  on 


12 


PRIVY  COUNCIL  CASES. 


[N.S. 


Bobertson  t.  Daj/, 

the  area  so  applied  for,  sncli  lax^d  shall, 
for  the  period  of  one  year  from  the  date 
of  snch  application,  he  held  to  he  land 
lawfully  contracted  to  he  granted  in  fee 
simple,  and  as  snch  not  open  for  condi- 
tional sale  hy  selection,  or  hy  auction; 
and  upon  completion,  to  the  satisfaction 
of  the  minister,  of  improvements  to  the 
value  of  one  pound  per  acre  on  the  land 
so  applied  for,  a  grant  in  fee  simple  of 
such  land  shidl  issue  to  the  person  so 
applying,  or  his  legal  alienee  or  repre- 
sentative, at  the  appraised  value.  Pro- 
vided that  if  the  said  improvements 
shall  not  he  made,  25  per  cent,  of  the 
deposit  shall  he  forfeited  and  the  halance 
refunded,  and  the  said  land  shall  be  and 
become  Crown  land  within  the  meaning 
of  the  '  Crown  Lands  Alienation  Act, 
X861.' "  Here  follows  the  proviso  upon 
the  construction  of  which  the  whole  case 
depends : — "  Provided  also,  that  no  such 
application  to  purchase  as  aforesaid  shall 
be  made  for  more  than  one  square  mile 
within  each  block  of  five  miles  square 
out  of  each  lease,  or  a  proportionate 
quantity  out  of  any  holding  of  less  area." 

It  is  contended,  on  behalf  of  the  defend- 
ant, that  the  plaintiff  had  a  right  to  pre- 
emption of  640  acres,  or  one  square  mile, 
only  if  it  formed  part  of  a  block  which 
was  a  geometrical  square,  containing 
an  area  of  twenty-five  square  miles.  On 
the  part  of  the  plaintifi^,  it  is  contended 
that  he  was  able  to  purchase  the  square 
mile,  if  it  formed  part  of  a  block  which, 
though  not  a  precise  square,  contained 
an  area  of  twenty-five  square  miles.  It 
is  admitted  that  there  was  not  in  the 
plaintiff's  run  any  block  of  land  in  which 
a  geometrical  figure  could  be  drawn  five 
xnUes  square,  the  whole  consisting  of 
Grown  lands,  no  portion  of  which  had 
been  purchased;  it  is  admitted,  on  the 
other  hand,  that  a  figure  comprising 
more  than  twenty- five  square  miles,  con- 
sisting wholly  of  Crown  lands,  might  be 
drawn,  if  the  figure  need  not  be  a  geo- 
metrical square. 

In  considering  this  question,  it  is,  in 
the  first  place,  desirable  to  look  at  the 
previous  legislation,  the  surrounding 
circumstances,  and  what  may  be  called 
the  reason  of  the  thing.  It  has  been 
9hown  that  twenty-five  square  miles  was 


the  ordinary  size  of  a  Crown  lease,  al- 
though that  size  might  be  extended.    It 
has  not  been  contended,  and  probably 
could  not  be,  that  the  area  comprised  in 
any  of  these  leases  forms  a  precisely 
square  geometrical  figure,  although,  no 
doubt,  it  was  considered  desirable  that 
it  should  be  rectangular,  as  far  as  cir- 
stances    permitted.       If,  therefore,   the 
construction  of  the  defendant  be  adopted, 
it  follows  that  in  runs  of  the  ordinary 
size,  no  power  eiisted  on  the  part  of  the 
Crown  lessee  to  avail   himself   of  this 
section,  and  the  section  would  be  in  a 
great  measure  rendered  nugatory.     But 
further,  it  has  been  pointed  out  that, 
even  with  respect  to  runs  of  a  larger 
size,  it  would  be  easy  for  free  selectors, 
by  making  selections  here  and  there  in  the 
run,  to  prevent  any  square  figure  being 
drawn  in  it,  consisting  wholly  of  twenty- 
five  square  miles  of  Crown  lands.    Their 
Lordships,  ^therefore,  cannot  shut  their 
eyes  to  the  consideration  that  the  con- 
struction on   the  part  of  the  defendant 
would  render  practically  inoperative  a 
clause  doubtless  intended  for  the  benefit 
and  protection  of  Crown  lessees.     It  is 
further  to  be  observed  that,  in  the  pre- 
vious  leg^lation  of  1861,  which  may  be 
treated  as  in  pari  materia^  the  Legisla* 
ture  has  given  a  power  to  the  Grown 
lessee  to  purchase  an  area — the  same  area 
as  here  described  as  640  acres — out  of  a 
block  defined  as  twenty-five  square  miles^ 
the  extent  of  the  area  of  the  block,  and 
not  the  precise  configuration  of  it,  beings 
there  considered  the  important  matter. 

From  these  considerations  it  appears 
more  probable  that  the  Legislature  in- 
tended that  which  the  plaintiffs  maintain 
to  be  the  true  construction  of  the  statute ; 
at  the  same  time,  this  construction  ought 
not  to  be  adopted  if  the  words  of  the 
Act  are  clear  and  unambiguous,  and  ex- 
dude  such  a  construction.  Upon  a  care- 
ful consideration  of  the  words,  their 
Lordships  are  of  opinion  that  such  a 
construction  is  not  excluded.  It  ia  a 
legitimate  rule  of  construction  to  con- 
strue words  in  an  Act  of  Parliament 
with  reference  to  words  found  in  imme- 
diate connection  with  them.  It  appears 
to  their  Lordships  that  the  concluding 
word9  of   the  proviso — "  or  a  propor- 
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tionate  qaantiiy  oat  of  any  holding  of  a 
leas  area  "-^point  to  the  conclusion  that 
the  Legislature  had  in  their  contempla- 
tion rauier  the  question  of  area  than  the 
question  of  geometrical  symmetry,  and 
that  when  they  used  the  expression, 
*'  within  each  hlock  of  five  miles  square/' 
they  really  intended  to  convey  the  same 
meaning  which  they  had  expressed  in 
the  clause  in  pari  materia  in  the  Act  of 
1861,  though  using  a  different  form  of 
expression.  It  is  doing  no  violence  to 
language  to  read  the  words  as  if  slightly 
elliptioal,  and  as  if  they  were  '*  within 
each  hlock  of  an  area  of  five  miles 
square,"  or  *' within  each  block  equi- 
valent to  an  area  of  five  miles  square." 
To  adopt  this  interpretation  —  which 
amounts  to  no  more  than  supposing 
that  the  Legislature  used  the  language 
in  question  in  its  popular  rather  than 
in  its  strictly  mathemathical  sense,  and 
as  expressive  of  area  rather  than  of 
geometrical  symmetry  —  is  to  reconcile 
the  two  portions  of  the  proviso  other- 
wise in  conflict,  to  give  effect  to  the 
whole  clause,  to  make  it  consistent 
with  previous  legislation,  and  with  what 
may  reasonably  be  supposed  to  have 
been  the  intention  of  the  Legislature. 

For  these  reasons  their  Lordships 
have  come  to  the  conclusion  that  the 
Chief  Justice  was  right,  and  they  will 
humbly  advise  Her  Majesty  that  the 
judgment  of  the  Court  below  be  reversed, 
and  that  the  verdict  for  the  plaintiffs  in 
this  action  stand.  The  appellants  should 
have  the  costs  of  this  appeal. 


Solicitors — ^Parker  &  Go,,  agents  for  S.  C.  Brown, 
Sydney,  for  appellants. 
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{WALTBB  HSNBY  PBABSOH,  OBOBOK 
MOBISON    IND     OTHEBS    (op. 
pelUmts)  V,  BICHABD  SPBNGB 
(respondent). 

New  Zealand — Waste  Lands — Oommis^ 
sianers — Powers  of — Or  ant. 

The  Southland  Waste  Laiids  Act  (29 
Vict.  No.  59,  s.  26),  provides  that  rural 
land  shall  he  open  for  saXe^  at  afiaedprice 
"  provided  that  it  shall  he  lawful  far  the 
governor  to  raise  the  price** 

The  respondent  made  application  to  the 
Oommissioners  of  Waste  Lands  for  certain 
hmd^  and  such  application  was  received  and 
filedy  and  the  consideration  thereof  ad* 
joumed.  Pending  such  adjournment,  the 
price  of  the  land  was  raised : — Held,  tlud 
Hhe  respondent  was  entitled  to  a  grant  of  the 
land  at  the  price  fixed  at  the  time  of  appli" 
cation;  aAid  that  an  injunction  would  lie 
to  restrain  the  Oommissioners  from  selling 
the  land  to  other  persons. 

This  was  an  appeal  from  a  judgment  of 
the  Court  of  Appeal  in  New  Zealand. 

The  appellants,  other  than  the  Morisons, 
were  members  of  the  Southland  Waste 
Lands  Board,  appointed  under  the  pro- 
visions of  the  "  Southland  Waste  Lands 
Act,  1865  "  (29  Vict.  No.  59).  The  other 
appellants,  the  Morisons,  were  persons 
who  subsequently  applied  for  part  of  the 
waste  lands,  the  subject  of  the  respon- 
dent's claim. 

The  **  Southland  Waste  Lands  Act, 
1865,"  provides  that  rural  land  is  to  be 
open  for  sale  at  the  fixed  price  of  il. 
per  acre,  unless  the  price  ia  raised  by 
tha  Oovernor  in  Council.  A  Boara, 
called  the  Waste  Lands  Board,  is  con- 
stituted, by  which  all  applications  for 
land  are  to  be  determined.  The  names 
of  all  persons  desiring  to  make  applica- 
tions to  the  Board  are  to  be  entered  in 
the  application  book  in  order.  The  ap- 
plications are  to  be  considered  by  the 
^oard  in  the  order  in  which  they  appear 
in  the  application  book.  If  any  appli- 
cant does  not  appear  when  called  in  his 
turn,  his  application  is  to  be  dismissed. 
Upon  payment  of  the  purchase-money,  a 
license  to  occupy  is  to  be  issued  to  the 
purchaser  by  the  Board.  By  the  "  South- 
land Waste  Lands  Act  Amendment  Act^ 


14 


PmVT   COUNCIL  CA8BS. 


rN.s. 


Pearson  ▼.  Spenee, 

1867,"  and  by  the  "  Waste  Lands  Boards 
Appeal  Act,  1867,"  an  appeal  on  all 
donbtfal  qnestions  of  law  to  the  Supreme 
Court  is  provided. 

On  the  26th  of  Jnne,  1873,  the  re- 
spondent made  an  application  to  the 
Waste  Lands  Board  as  then  constituted 
of  the  district  of  Southland  for  the  pur- 
chase of  a  block  of  Crown  land,  contain- 
ing 1,060  acres  in  Southland. 

At  a  meeting  of  the  Board  on  the  27th 
of  June,  1878,  the  application  was  read, 
and  filed  in  the  office,  but  its  considera- 
tion was  adjourned. 

On  the  9th  of  July,  1873,  the  Qovemor 
in  Council  made  an  order,  that  the  price 
of  all  lands  subject  to  the  provisions  of 
the  "  Southland  Waste  Lands  Act,  1865," 
recited  in  the  said  Order  in  Council, 
should  be  raised  to  SL  per  acre. 

The  price  at  11.  was  tendered  by  the 
respondent  to  the  Receiver  of  Land 
Bicvenue  for  the  district,  who  refused  to 
accept  it,  on  the  ground  that  the  re- 
spondent was  legally  bound  to  pay  the 
lugher  rate  of  3Z.  per  acre,  which  the 
respondent  refused  to  do. 

In  May,  1876,  an  application  for  part 
of  the  land,  previously  applied  for  by  the 
respondent,  was  made  by  the  appellants, 
the  Morisons.  The  respondent  opposed  the 
application,  and  the  then  Board  thereupon 
submitted  a  case  for  the  opinion  of  the 
Supreme  Coui*t  to  ascertain*  whether  the 
respondent  had  acquired  a  vested  in- 
terest in  the  land  at  the  price  of  11.  per 
acre,  or  whether  it  could  still,  in  con- 
sequence of  his  not  having  paid  or  ten- 
dered the  advanced  rate,  be  treated  as 
open  for  sale,  and  the  appellants,  the 
Morisons,  therefore,  be  entitled  to  be  de- 
clared the  purchasers  at  the  rate  payable 
by  law  for  the  time  being. 

On  the  15th  of  August,  1877,  the 
Court  decided  against  the  claim  of  the 
respondent,  and  in  favour  of  that  of  the 
appellants,  the  Morisons. 

On  the  13th  of  September,  1877,  the 
respondent  filed  his  declaration  in  the 
Supreme  Court,  stating  the  above  facts, 
seeking  to  establish  his  title  as  purchaser 
to  the  said  lands,  and  praying  for  specific 
relief,  and  that  tiie  appellants,  the  Waste 
Lands  Board,  might  be  restrained  by  in- 


junction from  proceeding  with  the  sale 
to  the  appellants,  the  Morisons. 

The  appellants  demurred. 

On  the  6th  of  December,  1877,  the 
majority  of  the  Judges  who  heard  the 
case  held^that  the  demurrer  should  be 
overruled  with  costs. 

From  this  judgment  the  appeal  was 
brought. 

Mr.  Leiih  and  Mr.  OoUyer,  for  the  appel- 
lants.— The  respondent  failed  to  shew  bj 
his  declaration  that  he  was  entitled  to  any 
part  of  the  specific  relief  prayed.  The  re- 
spondent, upon  his  own  shewing,  was  not 
entitled  to  a  decree  declaring  him  to  be 
the  purchaser  of  the  land  in  queetion. 
The  appellants,  the  Morisons,  are  entitled 
to  have  their  application  granted.  The 
Waste  Lands  Bofurd,  having  followed  the 
opinion  of  the  Supreme  Court  in  fibvour 
of  the  right  of  the  Morisons,  no  injunc« 
tion  can  be  issued  against  them  to  restrain 
their  acting  upon  such  opinion.  They 
referred  to  Bell  v.  The  Beceiver  of  South' 
land  (1). 

Mr.  Dennistoun  Wood  and  Mr.  Hendenon^ 
for  the  respondent. — ^The  respondent^  by 
completing  his  application  for  the  land, 
acquired  the  right  to  purchase  it  at  the 
price  which  was  then  in  force.  The  &ot 
that  it  was  granted  by  the  Waste  Lands 
Board  proves  it  to  have  been  well  founded. 
The  new  order  as  to  price  f4>plied  only  to 
lands  then  open  for  sale.  The  lands  daimed 
by  the  respondent  were  not  then  open  for 
sale.  The  respondent  is  entitled  to  the 
land  at  one  price  or  the  otBer,  his  ap|di- 
cation  having  been  actually  granted  by 
the  Waste  Lands  Board.  The  Board  had 
no  authority  to  entertain  the  ^application 
of  the  appellants,  the  Morisons.  The  ap- 
pellants, the  Morisons,  had  no  title  to 
proceed  with  their  application. 

Sib  BpObbrt  P.  Collier  delivered  the 
judgment  of  their  Lordships  (2). 

The  question  in  this  case  arises  upon 
demurrer  to  a  declaration.  The  plaintiff, 
Richard  Spence,  sued  the  Commissioners 

(1)  45  Law  J.  Kep.  C.P.  47 :  Law  Bep.  1  App. 
CJiifl.  707. 

(2)  Sir  James  Golvile;  Sir  Barnes  Pocock;  Sir 
Montague  E.  Smitb. 
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of  the  Waste  Lands  Board  in  the  district 
of  Southland,  in  the  oolonj  of  New 
Zteland,  and  also  certain  persons  of  the 
name  of  Morison. 

The  sabstaatial  allegations  of  the  decla- 
ration are  as  follows : — The  plaintiff  states 
that — "  Li  pnrsnance  of,  and  in  accord- 
ance with  the  laws  then  in  force  relating 
to  the  sale  and  disposal  of  the  waste 
lands  of  the  Grown,''  he,  on  the  25th  of 
June,  1873,  applied  to  the  defendants,  the 
Commissioners,  for  a  certain  piece  of  land, 
and  in  accordance  with  the  regulations  en- 
tered and  signed  his  name  in  the  book 
known  as  the  application  book,  and  deli- 
vered to  the  clerk  a  written  application  in 
this  form : — Application  for  mral  land  in 
the  province  of  Southland,  New  Zealand. 
To  the  Commissioners  of  the  Waste  Lands 
Board  for  the  province  of  Southland.     I 
hereby  apply  to  pnrchase  in  terms  of  the 
Waste  Liernds  Act  of  1865,  the  land  de- 
scribed in  the  schedule,"  and  so  on.    He 
proceeds  to  allege  that  at  a  meeting  of 
the  Board  on  the  27th  of  June,  1873, 
upon  the  appearance  of  the  plaintiff,  his 
written  application  was  opened  and  read 
in  the  presence  of  the  Commissioners,  and 
was  filed  in  the  records  and  minutes  of 
the  office,  and  a  minate  or  entry  was 
made  in  the  words  which  he  sets  out. 
Then  he  avers: — **  Although  the  plain- 
tiff^s  said  application  was  received,  opened 
and  filed  as  aforesaid  on  the    27th  of 
Jane,  1873,  and  although  there  then  ex- 
isted no  good  reason,  either  in  law  or 
facty  why  the  application  of  the  plaintiff 
should  not  be  allowed  and  granted,  the 
Commissioners  of  the  said  Boe^adiourned 
its  consideration  to  a  future  day.       That 
pending  the  adjoamment,  namely,  on  the 
9th  of  July,  1873,  an  order  was  made 
by  the  Governor  in   Council,    in    pur- 
suance of  the  powers  given  him  by  the 
Southland  Waste  Lan£  Act,  1865,  rais- 
ing the  price  of  the  land  from  12.  an  acre, 
which  it  had  been  at  the  time  of  the 
application,  to  32.    He  goes  on  to  aver 
that,  after  being  pressed  to  decide  the  case 
on  many  occasions,  on  the  1st  of  August, 
1878,  the  Waste  Lands  Board,  sitting 
publicly  at  a  place  mentioned,  resolved 
that  the  plaintiff's  application  should  be 
granted,  and  caused  a  minute  to  be  en- 
tered of  its  decision  to  that  effect  in  the 


record  books  kept  by  the  Board.     He 
further  avers  that  on  the  1st  of  August, 
1873,    and    after    the    decision    of   the 
Board,  the  plaintiff  applied  to  the  Waste 
Lands  Board  for  an  order  upon,  or  autho- 
rity directed  to  the   Receiver  of  Land 
Bicvenue  for  the  district  of  Southland 
aforesaid,     authorising,     directing     and 
empowering    him    to     receive  the  pur- 
chase-monev,    payable    by  the    plaintiff 
upon  and  m  respect  of  the  said  parcel 
of   land,    and    the  said    Waste     Lands 
Board  thereupon   issued  and    delivered 
to   the  plaintiff  two  blank  forms  of  re- 
ceipts to  be  tendered  by  the  plaintiff  to 
the  said  Receiver  of  Land  Revenue  in  the 
words  and  figures  following : — "  No.  913. 
Office  of  Ileceiver  of   Land    Revenue, 
InvercargiU,  Ist  August,  1873.   Received 
from  Richard  Spence,  per  K.  M'lvon, 
the  sum  of   one    thousand    and    sixty 
pounds  sterling,  being  payment  on  ap- 
plication for    land    1445,   section  176. 
Taringatura  district    1060.      No.   194. 
Office  of   Receiver  of  Inland  Revenue, 
InvercargiU,  1st  August,  1873.   Received 
from  R.  Spence,  per  K.  M'lvon,  the  sum 
of  thirty-seven  pounds  ten  shillings  ster- 
ling, being  deposit  for  survey  of  applica- 
cation  1445,  Taringatura   district,    S7l. 
lOs.  Od:*    Then  he  avers,  **  The  plaintiff 
tendered  to  Alexander  Jamieson  Ellis,  Es- 
quire, of  InvercargiU  aforesaid,  the  then 
Receiver  of  Land  Revenue  for  the  dis- 
trict of  Southland,  the  sums  mentioned 
in  the  said  forms  of  receipt;  but    the 
said  Receiver  refused  to  accept  payment 
thereof,  upon  the  ground  that  the  price 
of  land  in  the  said  district  of  Southland 
had  been,  by  the  Order  of  CouncU  here- 
inbefore mentioned    raised  from  11,  to 
SL  an  acre,  and  that,  consequently,  the 
plaintiff  was  legally  compelled  to  pay  the 
said  price  of  SI,  an  acre,  which  the  plain- 
tiff refused  to  do."    Then  the  declaration 
goes  on  to  state  that  ''Afterwards  the 
Superintendent  of  the  Province  of  Otago, 
under  the  powers  conferred  by  the  2nd 
section  of  the  Southland  Waste  Lands  Act 
Amendment  Act,  1873,  appointed  Com- 
missioners to  classify  the  unsold  Grown 
lands  in  the  said  district  of  Southland, 
and  under  the  classification  afterwards 
made  by  such  Commissioners  the  lands 
previously  appUed  for  by  the  plaintiff 
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were  classed  and  declared  to  foe  agricnl- 
taral  lands ;  and  the  report  of  the  said 
Commissioners,  dnly  approved  of  foj  the 
said  Superintendent,  was  pnblished  in 
the    Otago   Provincial    Gazette,**      Then, 
"On  the  14th  of  September,  1874,  the 
plaintiff  personally  presented  to  Henry 
M*Cnlloch,  Esquire,  of  Inveroargill  afore- 
said,  and  the  then  Receiver  of   Land 
Bevenne  for  the  district  of  Southland 
aforesaid,   the  forms  of  receipt  before- 
mentioned,   issued     by  the  said    Waste 
Lands  Board,  and  the  plaintiff  tendered 
to  the  said  Henry  M'CuUoch,  as   such 
Bicceiver,  the  sums  of  money  mentioned 
and  referred  to  in  such  receipts ;  and  the 
plaintiff  says  that  the  said  Henry  M*Cul- 
loch,  as  such  Receiver  of  Land  Revenue 
as  aforesaid  (although,  perhaps,  in  igno- 
rance of  the  previous  redhisal  on  the  part 
of  the  said  Alexander  Jamieson  Ellis), 
accepted   the  moneys   so  tendered,  and 
signed    the   said    receipts,  which  were 
thereupon  delivered  back  to  the  plain- 
tiff.    Some  short  time  afterwards,   the 
said  Henry  M'Gulloch,  as  such  Receiver 
of  Land  Revenue  as  aforesaid,  tendered 
to  the  plaintiff  the  moneys  so  aforesaid 
paid  by  him,  upon  the  ground  that  they 
had  been  accepted  in  mistake;  but  the 
plaintiff   declined    to  receive  ba<;k  the 
moneys  so  tendered,   insisting  that  he 
was  entitled  to  the  lands  applied  for  at 
the  price  paid  to  the  said  Henry  M*Gul- 
loch,  as    such  Receiver  as    aforesaid." 
Then  it  is  stated  that  the  moneys  were 
paid  by  Mr.  M'Culloch  into  the  Trea- 
sury, and  had  been  applied  accordingly 
fbr  public  purposes.     Then  comes  this 
further  statement :  —  "On  the  25th  of 
May,  1876,  the  defendants,  the  Morisons, 
with  knowledge  of  the  plaintiff's    said 
application,  applied  to  the  Waste  Lands 
Board  of  the  district  of  Southland  for  a 
certain  parcel  of   land.     Such  applica- 
tion, so  as  aforesaid  made  by  the  said 
George    Morison,    John    Morison,    and 
Henry  Bannerman  Moi*ison,  came  on  to 
be  heard  in  due  course  by  the  Waste 
Lands  Board,  and  was  opposed  by  and 
on  behalf  of  the  plaintiff  on  account  of 
his  previously  vested  right ;  and  the  de- 
fendants, sued  as  Commissioners  of  the 
said  Waste  Lands  Board,  thereupon  re- 
solved to  state  a  case  for  the  opmion  of 


the  Supreme  Court,  in  order  to  ascer- 
tain and  determine  whether  the  plaintiff 
had  acquired  a  vested  interest  in  the 
said  parcel  of  land  of  1,060  acres  at  the 
price  of  .12.  an  acre,  and  whether  the 
said   Board    could,    in  consequence    of 
the  said  plaintiff   not  having  paid  or 
tendered    the    sum  of  82.  an  acre  for 
the  said  land,  treat  it  as  open  for  sale, 
and  whether  the  said  defendants,  George 
Morison,  John  Morison,  and  Henry  Ban- 
nerman Morison,    were  entitled    to  be 
declared  the  purchasers."     A  case  was 
accordingly  stated  by  the .  said  Waste 
Lands  Board  for  the  opinion  of  the  said 
Supreme  Court,  and  judgment  was  on 
the  15th   of    August,    1877,    delivered 
thereon  by  His  Honour  Mr.  Justice  Wil« 
liams,  one  of  the  Judges  of  the    said 
Court,  who  determined  (or  advised  the 
said  Board)  that  "  the  plaintiff  was  not 
entitled  to  have  the  land  applied  for 
by  him  at  less    than    BL  sterling    an 
acre.     Such  price  not  having  been  paid 
or  tendered,  the  land  was  again  open  for 
sale,  and  the  defendants,  George  Mori- 
son, John  Morison,  and  Henry  Banner- 
man  Morison,  were  entitled  to  have  their 
said  application  granted.''     The  plaintiff 
then  alleges  that  "  the  Morisons  will  now 
apply  for  and  insist  that  their  said  appli- 
cation should  and  ought  to  be  g^nted ; 
and  the  plaintiff  says  that  the  defendants, 
sued  as  such  Commissioners,  will  grant 
the  application."      Then,  after  st&ting 
that,  prior  to  the  making  the  publica- 
tion of  the  Order  in  Council  hereinbefore 
referred  to,  he  had  done  and  performed 
every  act  and  condition  necessary,  and 
so  on,  and  that  he  is  ready  and  willing 
to  perform  and  submit  to  whatever  may 
be  required  of  him  by  the  Courts  and  so 
on ;    the  declaration  proceeds    thus  : — 
"The  plaintiff  fears  and  believes   that, 
unless  restrained  by  the  injunction  of 
this  honourable  Court,  the  defendants 
will  mutually  combine  to  defeat  him  of 
his  legal  and  equitable  rights    to  the 
said   parcel  or  block  of  1,060  acres  of 
land,  wherefore  the  plaintiff  pra^s — ^first, 
that  it  may  be  decreed  and  declared  by 
this  honourable  Court  that  he,  the  said 
plaintiff,  having  performed  every  condi* 
tion  imposed  1^  law  necessary  to  entitle 
him  to  be  declared  the  purchaser   at 
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HkB  price  of  11.  an  acre  of  the  said 
1,060  acres  of  land  prior  to  the  making 
and  pablioation  of  tne  Order  in  Council 
in  the  declaration  mentioned,  is  entitled 
to  the  said  land  as  against  the  defend- 
ants, the  Messrs.  Morison,  and  idl  other 
persons;  second,  that  after  the  receipt 
of  the  porchase-money  of  11.  an  acre 
in  the  declaration  mentioned,  the  sale 
and  din>os^  of  the  said  1,060  acres 
passed  beyond  the  control  of  the  said 
W  aste  Lfuids  Board  ;  third,  that  in  any 
event,  if  the  plaintiff  should  be  held  not 
entitled  to  be  declared  the  purchaser  of 
the  said  lands  at  the  price  of  11.  per 
acre,  the  said  Waste  Lands  Board  was 
not  justified  in  receiring  the  application 
of  the  defendants,  Oeorge  Morison,  John 
Morison,  and  Henry  Bannerman  Mori* 
son,  for  the  purchase  of  the  said  80  and 
180  acres,  and  ought  not  to  grant  the 
same ;  fourth,  that  if  the  price  payable 
in  respect  of  the  purchase  of  the  said 
1,060  acres  of  land  was  more  than 
11.  an  acre,  the  plaintiff  should  have 
the  option  of  paying  the  higher  price 
before   any  application   hostile    to    the 

K*  bintiff  was  entertained  by  the  said 
ard ;  fifth,  that  the  defendants,  (George 
Morison,  John  Morison,  and  Henry  Ban- 
nerman Morison,  may  be  restrained  by 
the  injunction  of  this  honourable  Court 
from  further  proceeding  with  their  ap- 

Slication  to  purchase  the  said  parcels  of 
0  and  180  acres  of  land  respectively, 
and  that  the  defendants,  sned  as  Commis- 
doners  of  the  said  Waste  Lands  Board, 
may  be  also  restrained  from  entertaining 
or  taking  any  step,  or  doing  any  act, 
deed  or  matter,  or  thing  intended  or  cal- 
culated to  give  effect  to  the  said  appli- 
cation of  the  Morisons ; "  and,  sixth,  for 
general  relief. 

To  this  declaration  there  was  a  de- 
murrer, and  the  points  intended  to  be 
raised  are  thus  stated:  that — 1.  '*No 
action  lies  against  the  Commissioners  of 
the  Waste  Lands  Board  for  not  disposing 
of  land  or  granting  applications  made  for 
the  purchase  of  lana.  2.  The  Commis- 
sioners haying  judicial  functions  to  per- 
form, cannot  be  sued  for  any  decision 
giren  by  them,  unless  corruption  be 
alleged  against  them.  3.  The  Commis- 
sioners  cannot  be  sued  for  gross  negli- 
Vou  49. — Pbiv.  Coxfir. 
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gence.  4.  The  Commissioners  having 
obeyed,  as  they  were  by  law  bound  to 
obey,  the  opinion  of  a  Judge  of  the  Su- 
preme Court  under  the  Waste  Lands 
Board  Appeal  Act,  1867,  are  not  liable  to 
be  sued  for  such  obedience,  and  so  on. 
Then  there  is  this  stated.  7.  If  the 
plaintiff  has  paid  the  purchase-money  for 
his  land  and  received  receipts  from  the 
Beceiver  of  Land  Revenue,  the  jurisdic- 
tion of  the  Commissioners  of  the  Waste 
Lands  Board  is  at  an  end.  8  and  9.  It 
appears  from  the  declaration  that  the 
plaintiff  is  not  entitled  to  be  declared  the 
purchaser  of  the  land  in  the  declaration 
mentioned,"  and  that  the  defendants,  the 
Morisons,  are  entitled  to  purchase  it. 

On  this  demurrer  being  argued  before 
the  Court  of  Appeal,  two  questions  were 
raised:'  the  first  being,  what  may  bo 
called  the  question  on  the  merits,  as  to 
whether  the  plaintiff  was  or  was  not 
entitled  to  the  land  on  payment  of  11. 
an  acre ;  and  the  second  oeing,  whether 
supposing  the  plaintiff  to  have  had  this 
right,  and  to  have  been  deprived  of  it,  he 
had  sought  the  proper  remedy.  Upon 
the  latter  question  the  Court  was  unani- 
mous in  his  favour.  Upon  the  first  ques- 
tion the  Chief  Justice,  and  one  of  the 
learned  Judges,  were  of  opinion  that  the 
plaintiff  was  entitled  to  purchase  the 
land  at  11.  per  acre,  the  other  learned 
Judge  being  of  opinion  that  he  was.  not 
entitled  to  purchase  it  at  a  less  price 
than  32.  It  is  from  this  decision  that 
the  present  appeal  is  preferred. 

The  Southland  Waste  Lands  Act,  29 
Vict.  No.  69,  sect.  26,  is  in  these  terms: — 
"  All  lands  not  included  in  the  foregoing 
regulations  " — namely,  certain  regulations 
relating  to  town  lands,  public  reserves, 
^. — *<  shall  be  open  for  sale  as  rural 
land  at  the  fixed  price  of  12.  per  acre. 
Provided  always,  that  if  at  any  time  the 
Superintendent  and  Provisional  Council 
of  the  said  province  shall  recommend  the 
Qovemor  to  raise  such  price,  then  it  shall 
be  lawful  for  the  Covemor  in  Council,  if 
he  shall  see  fit,  to  raise  such  price  in  ac- 
cordance with  such  recommendation." 
The  plaintiff  made  an  application  in  pur- 
suance of  this  section  to  the  Commis- 
sioners who  are  constituted  under  this 
Act,  and  whose  powers  are  defined  prin- 
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cipaUj  in  ihe  6th,  7th,  8th,  9th,  10th 
and  11th  sections,  which  are  to  the  effect 
that  a  Board,  to  be  called  the  Waste 
Lands  Board,  to  consist  of  one  Chief  Com- 
missioner, and  not  less  than  three  other 
Commissioners,  shall  be  appointed  and 
remoyable;  that  they  shall  sit  at  the 
principal  land  office  ;  that  all  the  meetings 
of  the  Board  shall  be  attended  bj  at  least 
three  Commissioners,  and  open  to  the 
public,  and  "  all  applications  for  land  and 
for  pastorage,  and  for  timber  licenses, 
shall,  after  hearing  evidence,  when  neces- 
sary, be  determined  by  the  Board  at  some 
sitting  thereof,  and  the  Board  shall  have 
power  to  hear  and  determine  all  disputes 
between  the  holders  of  pasturage  and 
timber  licenses  respecting  the  boundaries 
of  runs." 

There  is  a  subsequent  Act  of  the  10th 
of  October,  1867,  the  Southland  Waste 
Lands  Act,  1865,  Amendment  Act,  No. 
64,  wherein,  by  section  29,  it  is  enacted 
that,  "  Notwithstanding  anything  in  the 
said  Act  to  the  contrary,  no  section  or 
block  of  land  shall  be  selected  or  taken 
so  as,  in  the  opinion  of  the  Board,  to  ren- 
der less  available  for  sale  or  other  dis* 
posal,  or  injuriously  to  affect  in  value  any 
other  portion  of  the  waste  lands  in  the 
province;  provided  always,  that  in  all 
oases  wherein  the  Board  may  deem  it  ad- 
visable to  withdraw  from  sale  any  block 
or  section  of  land,  or  refuse  to  grant  any 
application  for  such  land,  the  reason  or 
reasons  for  such  withdrawal  or  refusal 
shall  be  recorded  in  the  minutes  of  their 
proceedings." 

It  is  material,  in  the  first  place,  to  de- 
termine what  the  application  of  the  plain- 
tiff was.  It  appears  to  their  Lordships 
that  it  was  an  application  for  the  purchase 
of  the  land  in  question  at  the  price  of 
\l,  an  acre.  It  is  true  that  the  appli- 
cation does  not  state  the  price,  but  the 
applicant  applies  to  purchase  in  the  terms 
of  the  Southland  Waste  Lands  Act,  which 
declares  that  the  land  shall  be  open 
for  sale  at  the  fixed  price  of  IZ.  an 
acre,  with  a  proviso  that  the  Oovemor, 
under  certain  circumstances,  may  raise 
the  price.  Their  Lordships  think,  there- 
fore, that  the  application  was  to  pur- 
chase the  land  at  the  price  of  IZ.  an 
acrei  that  being  the  fixed  price  at  the 


date  of  the  application,  and  that  to  con* 
strue  it  accordiog  to  the  defendant's  oon* 
tention,  as  an  application  to  purchase  at 
any  sum  to  which  the  ruling  price  might 
afterwards  be  raised,  would  be  a  foroed 
construction.  The  application  was  lodged, 
received,  and  filed  l^  the  Board  on  the 
27th  of  July ;  and  their  Lordships  may 
observe,  in  passing,  that  that  distin- 
guishes  the  case  from  Bell  v«  The  Be^ 
ceiver  of  Souihlwnd  (1),  which  has  been 
quoted,  where  the  appHc&tion  had  not 
been  received  or  dealt  with,  or  completely 
made  at  the  time  when  the  change  of 
price  was  made.  If,  on  the  27th  of  July, 
the  Commissioners  had  granted  the  appU* 
cation,  as  in  the  ordinary  course  theywonid 
have  done,  beyond  aU  doubt  the  price 
would  have  been  11.  an  acre.  Afterwards 
the  price  was  raised;  but  the  Commis- 
sioners, after  adjourning  the  consideration 
of  the  question,  upon  grounds  which  it  is 
not  necessary  to  consider,  came  to  a  final 
determination  on  the  1st  of  August,  that 
the  application  should  be  granted,  and 
they  entered  a  minute  of  their  decision* 

What  then  was  granted  P  It  appears 
to  their  Lordships  that  the  effect  of  the 
decision  of  the  Board  was  to  grant  the 
application  in  its  CDtirety,  and  the  en- 
tirety of  the  application  was  to  purchase 
the  land  at  the  price  of  IZ.  an  acre.  The 
contention  on  the  other  side  must  be  that  it 
was  an  acceptance  of  so  much  of  the  ap- 
plication as  related  to  the  purchase  of  the 
land,  but  not  of  so  much  as  related  to  the 
price.  Their  Lordships  are  unable  to  ao- 
cede  to  this  distinction. 

It  appears  to  their  Lordships  that  there 
being  no  other  applicant  for  the  land,  and 
no  grounds  for  refaaal  such'as  are  referred 
to  in  the  29th  section  of  the  Southland 
Waste  Lands  Amendment  Act,  the  plain- 
tiff  had  a  right  to  have  his  application 
granted,  and  when  it  was  granted  it  wae 
granted  in  the  terms  of  that  application, 
one  of  which  was  to  purchase  at  a  price 
of  IZ.  an  acre.  This  view  disposes 
of  the  main  question  in  the  case. 

The  next  question  which  has  been 
raised  before  their  Lordships,  but  which 
does  not  appear  to  be  very  distinctly,  or 
at  least  not  in  the  same  form,  stated  in 
the  grounds  of  demurrer,  is  that,  inas- 
much as  the  CommissionerB  decided  upon 
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a   question    within     their  jurisdiction, 
namely,  that  the  plaintiff  had  not  paid 
the  proper  prioe  for  the  lands,  the  only 
remedy  is  by  appeal,  and  that  this  action 
will  not  lie.     This  question  depends  on 
the  powers  of  the  Commissioners,   and 
upon  the  operation  of  certain  Acts  con- 
tuning  provisions  with  respect  to  appeals. 
The  provisions  with  respect  to    appeals 
are  contained  mainly  in  the  4th  section 
of  the  Southland  Waste  Lands  Amend- 
ment Act,  1867,  which  is  in  these  terms  : 
— **  The  decision  of   the  Board  on  all 
matters  to  be  by  it  heard  and  determined 
shall,  subject  to  the  right  of  appeal  to 
the   Superior   Ck>urt  as  hereinafter  pro- 
vided, be  final  and  conclusive.    Provided 
always,  that  the  Board  may,  on  the  appH- 
cation  of  any  person,  mnt  a  rehearing 
of  any  case  decided  by  it  if  it  shall  think 
that  justice  requires  it,"  (fee.     There  fol- 
lows a  power  to  grant  a  case  for  the 
opinion  of  the  Supreme  Court,  which  is 
stated  in  the  declaration  to  have  been  acted 
upon  in  this  case,  and  some  appeal  clauses 
which  would  appear  to  be  superseded  hy 
Act  No.  67  of  the  same  session,   which 
contains  an  appeal  clause  to  this  effect : — 
^  If  any  person  consider  himself  aggrieved 
by  any  decision  of  the  said  Bouti,  such 
person  may  apply  to  the  Supreme  Court, 
provided  such  person  shall  within  thirty 
days  after  the  giving  of  such  decision 
give  notice  of  such  appeal  to  the  Board, 
and  also  to  such  persons,  if  any,  as  shall 
have  appeared  before  the  Board  as  op- 
ponents of  the  case  or  claim  or  applica- 
tion of  such  person,  and  also  give  security, 
to  be  approved  of  by  the  Registrar  of  the 
Supreme  Court,  for  the  cost  of  the  ap- 
peal," and  so  on,  "  and  after  hearing  the 
parties,  the  Court  shall  give  its  decision, 
and  cause  the  same  to  be  certified  in 
writing  by  the  Registrar  or  Deputy  Re- 
gistrar of  the  Court,  to  the  Board,  and 
the  Board  shall  be  bound  to  follow  such 
decision,  and  shall  reverse,  alter,  modify 
or  confirm  their  decision  in  accordance 
therewith,  and  the   Supreme  Court  may 
make  such  order  as  to  payment  of  costs 
to  either  party  as  to  it  shall  seem  meet." 
Then  it  goes  on  to  say,  *'  Such  appeal 
aboil  be  in  the  form  of  a  case  agreed  on 

Sr  such  Board  and  the  appellant,  and  if 
ey  cannot  n^ree  on  the  case   to    be 
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stated,  then  such  appeal  shall  not  be  m 
the  form  of  a  case,  but  the  Supreme 
Court  shall  hear  such  appeal,  and  may 
receive  evidence  either  orally  or  by  affi- 
davit, and  it  shall  be  lawful  for  the 
Supreme  Court,  if  to  the  Court  it  shall 
seem  fit,  instead  of  deciding  any  matter 
of  fact  in  dispute  upon  affidavit  or  per- 
sonal examination  by  it  of  witnesses,  to 
order  any  such  question  of  fact  to  be 
found  and  determined  by  a  jury." 

The  question  arises,  whether  the  Board, 
in  deciding  as  they  did  that  the  plaintiff 
had  no  title  to  the  land  because  he  had 
not  paid  8Z.  per  acre  purchase-money, 
did  or  did  not  act  within  their  juris- 
diction. If  they  acted  within  their 
jurisdiction,  it  would  certainly  appear 
that  their  decision  could  only  be  ques- 
tioned on  appeal.  It  is  true  that  the 
Board  had  a  right  to  entertain — ^indeed, 
were  bound  to  entertain — ^the  application 
of  the  Morisons,  and  so  far  as  the  Mori- 
sons  were  concerned,  to  decide  whether 
or  not  the  lands  were  waste  lands  which 
they  were  at  liberty  to  g^rant  to  the  Mori- 
sons  ;  but  it  appears  to  their  Lordships 
that  the  Board  had  not  jurisdiction  on 
the  application  of  the  Morisons  to  decide 
as  against  the  plaintiff  that  he  had  not 
previously  acquired  a  preferable  title  to 
the  land.  They  had  no  jurisdiction  to 
determine  the  price  of  the  land.  Their 
jurisdiction  as  against  the  plaintiff  was 
spent  when  they  granted  or  refused  to 
grant  his  application.  But  it  is  said 
that  the  plaintiff  by  appearing  before  the 
Commissioners  acknowledge  their  juris- 
diction. Even  if  it  were  assumed  that  in 
such  a  case  consent  could  give  jurisdic- 
tion, their  Lordships  do  not  think  that 
his  appearance  before  the  Commissioners 
is  to  be  so  interpreted ;  they  interpret  it 
as  a  protest  on  his  part  against  their 
dealing  with  the  claim  of  the  Morisons, 
on  the  ground  that  he,  the  plaintiff, 
having  himself  acquired  a  title  to  the 
land,  it  could  no  longer  be  granted  to 
another.  It  is  true  that  the  Conmiis. 
sioners  would  be  entitled  to  enquire  in- 
cidentally how  and  in  what  way  he  made 
out  his  title ;  but  it  appears  to  their  Lord- 
ships that  when  he  shewed  that  his 
application  had  been  granted,  and  pro- 
duced the   certificate  ftom  the  proper 
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officer,  acknowledging  the  payment  of  the 
porohase-money,  the  jurisdiction  of  the 
Gommissioners  was  at  an  end,  and  that 
they  were  not  entitled  to  determine  as 
against  the  plaintiff,  that  nevertheless  he 
had  not  a  valid  title.  Indeed,  this  view 
seems  to  be  pnt  forth  to  a  certain  extent 
by  the  defendants  in  a  portion  of  their 
demurrer,  where  they  state  that  "  if  the 
plaintiff  has  paid  the  pnrchase-money  for 
his  land  and  received  receipts  from  the 
Receiver  of  Land  Bevennes,  the  jnrisdic- 
tion  of  the  Commissioners  of  Waste  Lands 
is  at  an  end."  If  the  Commissioners  had 
po  jurisdiction  to  deal  with  the  question 
of  the  plaintifTs  title,  the  submission  by 
them  of  a  case  on  the  subject  to  the 
Supreme  Court  cannot  of  course  affect 
the  case.  For  these  reasons  their  Lord- 
ships are  of  opinion  that  the  plaintiff  is 
not  put  to  his  appeal ;  the  jurisdiction  of 
the  Superior  Court  is  not  ousted;  and  the 
plaintiff  has  a  right  to  obtain  a  declara- 
tion of  his  title  to  the  land.  He  has 
further  a  right  to  apply  to  the  Court  to 
restrain  the  Morisons  from  interfering 
with  his  rights  or  using  legal  process  for 
that  purpose.  But  it  has  been  further 
argued  that,  even  assuming  the  right  to  a 
declaration  of  title,  and  the  right  to  re- 
strain the  Morisons,  still  no  injunction 
can  issue  against  the  Commissioners  to 
restrain  them  from  hearing  and  deter- 
mining any  question  which  they  have 
power  to  determine  judicially.  Their 
Lordships  observe  that  the  Question  raised 
at  present  is  upon  general  demurrer,  and 
it  18  enough  for  the  plaintiff  to  shew  that 
under  the  droumstauces  which  he  states, 
he  may  be  entitled  to  some  relief;  and 
inasmuch  as  the  Commissioners  are  not 
merely  a  judicial  body,  but  are  also  an 
administrative  body,  and  performing 
many  functions  which  are  certainly  not 
judicial,  and  many  which  are  merely 
ministerial,  the  dedaration  may  be  sup. 
ported  on  the  ground  that  at  all  events  the 
plaintiff  shews  a  case  under  which  he  may 
be  entitled  to  relief  against  some  of  the 
acts  of  A  ministerial  character  which  they 
are  about  to  do  for  the  purpose  of  per- 
fecting the  title  of  the  Morisons  as  against 
him.  It  may  be  if  the  case  comes  on  for 
hearing,  that  the  injunction  may  be  so  far 
BMidified  as  to  be  confined  to  suon  acts ;  but 


considering  the  case  as  it  arises  upoB 
demurrer,  their  Lordships  are  unable  to 
say  that  the  demurrer  on  this  g^nnd  is 
sustainable. 

For  these  reasons  their  Lordships  have 
come  to  the  conclusion  that  this  demurrer 
cannot  be  maintained,  that  the  decision 
of  the  Court  of  Appeal  is  right,  and  they 
will  humbly  advise  Her  Majesty  that  the 
decision  of  that  Court  be  affirmed,  and 
that  this  appeal  be  dismissed  with  costs. 


Solicitora — J.  Maekrell  &  Ca,  far   appellants; 
Rom  &  Fzy,  for  respondont. 
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9IB  ABTHOHT  VUSeBlVl  (appeU 

lant)  V.  JOSiS  IOH40IO  pulido 
{respondent). 

Jamaica — Oovemor — Ads  of — Oovrta  of 
ths  Oolony — Jurisdiction  of. 

The  Oovemor  of  a  Ool-ony  does  net  po^^ 
sess  sovereign  power.  His  atUkority  is 
derived  from  his  commission^  and  is  limited 
to  the  powers  thereby  expressly  or  impliedly 
entnuted  to  him^  and  he  m4iy  he  sued  m» 
(he  Courts  of  the  Colony  of  which  he  %$ 
governor. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  Judioiture  of  the 
Island  of  Jamaica. 

The  appellant  was  the  Gbvemor  of  the 
island. 

The  respondent  commenced  an  action 
in  the  Supreme  Court  of  Judicature  of 
the  island  against  the  appellant  to  re- 
cover damages  from  the  appellant  for 
the  alleged  unlawful  detention  by  the  ap- 
pellant, in  the  port  of  Kingston,  Jamaica^ 
of  the  British  schooner  Florence^  whereof 
the  plaintiff  was  charterer. 

The  appellant  pleaded  to  the  declara- 
tion as  follows : — 

"The  defendant.  Sir  Anthony  Mus- 
ffrave,  by  Samuel  Constantiue  Burke, 
his  attorney,  comes  and  says  that  he 
ought  not  to  bo  compelled  to  answer 
in  this  action,  becanse  he  saith  that  at 
the  time  of   the  ^evaaioe  alle^^   ii^ 
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^e  said  deolaration,  and  at  the  time 
of  the  oommencement  of  this  action,  he 
was  and  still  is  Gaptain-General  and 
Gh>yernor-in-Ghief  of  the  Island  of  Ja- 
maica  and  its  dependencies,  and  was  and 
still  is  as  such  entitled  to  the  privileges 
and  exemptions  appertaining  to  such  office 
and  to  the  holder  thereof,  and  that  the 
acts  complained  of  in  the  said  declara- 
tion were  done  hy  him  as  Oovemor  of 
the  said  Island  of  Jamaica,  and  in  the 
exercise  of  his  reasonable  discretion  as 
snoh,  and  as  acts  of  State,  and  this  the 
defendant  is  ready  to  verify,  wherefore 
he  prays  judgment,  if  he  ought  to  be 
compelled  to  answer  in  this  action." 

The  respondent  demurred  to  this  plea, 
alleging  the  following  grounds  of  de- 
murrer : — 

^  That  the  plea  does  not  disclose  any 
privilege  exempting  the  defendant.  Sir 
Anthony  Musgrave,  from  answering  the 
action." 

On  the  6th  of  July  the  judgment  of 
the  Court  was  delivered,  allowing  the 
demurrer ;  and  it  was  ordered  that  judg- 
ment should  be  entered  for  the  respon- 
dent^ and  that  the  appellant  should 
answer  further  to  the  declaration. 

From  this  judgment  the  appeal  was 
brought. 

The  AHomey-Oenerdl  (Sir  J.  Holker) 
and  Mr.  A.  L.  Smithy  for  the  appellant. — 
The  plea  is  g^ood  in  substance.  The  ap- 
pellant, as  Gk)vemor  of  the  island,  is  not 
liable  to  be  sued  in  the  Courts  of  the 
island  in  an  action  of  trespass.  The 
appellant,  as  such  Governor,  could  not 
be  sued  for  acts  done  by  him  as  acts  of 
State.  The  demurrer  admits  that  the 
acta  complained  of  were  done  by  the  ap- 
pellant as  Governor  of  the  island,  and 
were  acts  of  State.  They  referred  to 
Moikfn  V.  Fabrigas  (I),  Tandy  v.  The 
Earl  of  Weitmoreland  (2),  Luby  v.  Lord 
Wodehouee  (3). 

Mr.  Herschell  and  Mr,  Qainsford  Brucey 
for  the  respondent. — ^The  plea  shews  no 
sufficient  grounds  why  the  writ  in  the 
action  should  be  stayed.     There  can  be 
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2)  17  State  Trials,  1246. 
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no  personal  privilege  appertaining  to  the 
office  of  governor  of  a  colony,  which 
exempts  him  &om  being  suea  in  the 
Courts  of  the  colony  of  which  he  is  go- 
vernor. The  allegation  in  the  plea  that 
the  acts  in  question  were  done  by  the 
appellant  as  Governor  and  in  the  exer- 
cise of  his  reasonable  discretion  as  such, 
and  as  acts  of  State,  discloses  no  grounds 
why  the  action  should  be  stayed,  and  the 
defendant  exempted  from  answering  the 
deolaration.  They  referred  to  Hill  v. 
Bigg  (4),  The  Nabob  of  the  Oamatio  v. 
The  East  India  Oompamy  (5),  Ga/meron 
V.  Kyte  (6),  The  Secretary  for  India  v. 
Ramaehee  Boye  Sahara  (7),  The  Ex- 
Bajah  of  Ooorg  v.  The  East  India  Oompamy 
(8),  FhaUps  V.  Eyre  (9). 

Sib  Montaoub  E.  Smith  delivered  the 
judgment  of  their  Lordships  (10)  : — 

To  an  action  of  trespass  brought  against 
the  appellant.  Sir  Anthony  Musgrave,  in 
the  Supreme  Court  of  Jamaica,  for  seia- 
inff  and  detaining  at  Kingston  in  Jamaica 
a  British  schooner  called  the  Florence^  of 
which  the  plaintiff  was  charterer,  and 
which  had,  as  alleged,  put  into  the  port 
of  Kingston  in  distress  and  for  repairs,  the 
appellant  pleaded  the  following  plea: — 
[His  Lordship  read  the  plea.] 

The  plaintiff  demurred  to  this  plea, 
and  the  present  appeal  is  from  the  judg- 
ment of  the  Supreme  Court  allowing 
the  demurrer,  and  ordering  the  appel- 
lant to  answer  further  to  the  writ  and 
declaration. 

The  plea  is  in  form  a  dilatory  plea,  and 
does  not  profess  to  contain  a  defence  in 
bar  of  the  action.  It  was  advisedly 
pleaded  as  a  plea  of  privilege,  with  the 
object  of  raising  the  question  of  the  im- 
munity of  the  appellant  as  Governor 
from  being  impleaded  and  compelled  to 
answer  in  the  Courts  of  the  Colony. 
That  this  was  so  is  plain,  not  only  from 

(4)  3  Moore  P.O.  465. 

(5)  1  Ves.  jun.  388. 

(6)  8  Koapp  P.C.G.  332. 

(7)  18  Moore  P.O.  22. 

(8)  27  Beav.  300. 

(0)  41  Law  J.  Bep.  Q.B.  20;  Law  Bep.  6 
Q.B.  1. 

(10)  Sir  James  W.  Oolvile ;  Sir  Barnes  Peacock 
Sir  Montague  £.  Smith ;  Sir  Robert  P.  Collier 
Sir  Henry  Keating. 
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the  form  of  the  plea,  but  from  an  ar- 
rangement come  to  between  the  parties 
before  the  argument  of  the  demurrer. 
In  an  interlocutory  proceeding  to  set 
aside  a  judgment  of  nonpros.^  as  irregu- 
larly obtained,  an  order  was  made  by 
consent  "  that  all  pleas  of  the  defendant, 
Sir  Anthony  Musgrave,  except  the  plea 
of  privilege  by  attorney,  be  struck  out, 
together  with  replications  and  entry  of 
jadgment  of  non  pros,,  with  liberty  to 
the  plaintiff  to  demur,  it  being  arranged 
that  the  demurrer  be  set  down  for  hear- 
ing at  the  present  term,  and  if  a  judg- 
ment respondeat  ouster,  the  defendant, 
Sir  Anthony  have  liberty  to  plead  Not 
guilty  by  statutes." 

The  decision  of  the  Supreme  Court 
was  accordingly  given  upon  the  plea,  as 
a  plea  of  privilege,  and  altogether  upon 
this  aspect  of  it,  the  judgment  being  one 
of  respondeat  ouster. 

Upon  the  hearing  of  the  present  ap- 
peal, the  Attorney-General,  on  the  part 
of  the  appellant,  whilst  not  giving  up 
the  plea  in  the  shape  in  which  it  was 
pleaded,  insisted  that  if  it  disclosed  a 
good  defence  in  substance  to  the  action, 
as  he  contended  it  did,  its  form  and  the 
arrangement  of  the  parties  might  be 
disregarded,  and  a  general  judgment 
given  for  the  defendant ;  and,  though 
.under  protest  from  the  respondent's  coun- 
sel, the  discussion  at  their  Lordships' 
bar  was  allowed  to  take  the  wider  scope 
which  the  Attorney- Gheneral's  conten- 
tion introduced  into  the  case. 

If  the  plea  is  to  be  regarded  as  a  plea 
of  privilege  only,  and  as  claiming  immu- 
nity to  the  Governor  from  liability  to  be 
sued  in  the  Courts  of  the  Colony,  their 
Lordships  think  that  it  cannot,  in  that 
aspect  of  it,  be  sustained. 

The  dictum  attributed  to  Lord  Mans- 
field in  Mosiyn  v.  Fahrigas  (1),  that  *Hhe 
Governor  of  a  Colony  is  in  the  nature  of 
a  Viceroy,  and  therefore  locally  during  his 
government  no  civil  or  criminal  action 
will  lie  against  him,  the  reason  is,  because 
upon  process  he  woold  be  subject  to  im- 
prisonment," was  dissented  from,  and  de- 
clared to  be  without  legal  foundation  in 
the  judgment  of  the  Lords  of  the  Judicial 
Committee  delivered  by  Lord  Brougham 
in  the  case  of  HiU  v.  Bigg  (4).    In  (hat 


appeal  their  Lordships  were  of  opinion 
that  the  plea  of  the  laeutenant-Ctovemor 
of  the  Island  of  Trinidad  to  an  action 
brought  against  him  in  the  Civil  Court 
of  the  island,  claiming  that  whilst  Lieu- 
tenant-Governor he  was  not  liable  to  be 
sued  in  that  Court,  could  not  be  sustained. 
The  action  was  for  a  private  debt  con- 
tracted by  the  defendant  in  England 
before  he  became  Governor,  but  the  prin- 
ciple affirmed  by  the  judgment  is  that  the 
governor  of  a  colony,  under  the  oommis- 
sion  usually  issued  by  the  Crown,  cannot 
claim,  as  a  personal  privilege,  exemption 
from  being  sued  in  the  Courts  of  the 
Colony.  The  claim  to  such  exemption  is 
thus  met : — '*  If  it  be  said  that  the  go- 
vernor of  a  colony  is  qtuisi  Sovereign, 
the  answer  is,  that  he  does  not  even 
represent  the  Sovereign  generally,  having 
only  the  functions  delegated  to  him  by 
the  terms  of  his  commission,  and  being 
only  the  officer  to  execute  the  specific 
powers  with  which  that  comnussion  clothes 
him." 

The  defendant  has  sought  to  strengthen 
his  claim  of  privilege  by  averring  in  his 
plea  that  the  acts  complained  of  were  done 
by  him  "as  Governor,"  and  **aots  of 
State."  Their  Lordships  propose  here- 
after to  consider  the  particular  averments 
of  this  plea.  It  is  enough  here  to  say 
that  it  appears  to  them  that  if  the  Gbver- 
nor  cannot  claim  exemption  from  being 
sued  in  the  Courts  of  the  Colony  in  whi^ 
he  holds  that  office,  as  a  personal  privi* 
lege,  simply  from  his  being  Gbvemor,  and 
is  obliged  to  go  further,  his  plea  must 
then  shew  by  proper  and  sufficient  aver- 
ments that  the  acts  complained  of  were 
acts  of  State  policy  within  the  limits  of 
his  commission,  and  were  done  by  him  as 
the  servant  of  the  Crown,  so  as  to  be,  aa 
they  are  sometimes  shortly  termed,  acts 
of  State.  A  plea,  however,  disclosing 
these  facts  would  raise  more  than  a  ques- 
tion of  personal  exemption  from  being 
sued,  and  would  afford  an  answer  to  the 
action,  not  only  in  the  Courts  of  the 
Colony,  but  in  all  Courts ;  and  therefore 
it  would  seem  to  be  a  consequence  of  the 
decision  in  HUl  v.  Bigg  (4)  that  the  qaea- 
tion  of  personal  privilege  cannot  practi- 
cally  arise,  being  merged  in  the  lamr 
one^  whether  the  facts  pleaded  shew  th|U 
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the  acts  oomplained  of  were  really  sach 
^  of  State  as  are  not  cognizable  by  any 
Himicipal  Court. 

la  the  case  of  The  Nabob  of  the  OamcUie 
^The  East  India  Oompam/y  (5),  Lord 
^urlow  said  that  a  plea  pleaded  in  form 
^  the  jorisdictioQ  of  the  Court,  but  which 
^^uied  the  jurisdiction  of  all  Courts  over 
^  matter,  was  absurd ;  and  that  such  a 
^  if  it  meant  anything,  was  a  plea  in 

^lu  their  Lordships'  view,  therefore, 
^  plea,  if  it  can  be  supported,  must  be 
^taiiied  on  the  gi'ound  midnly  relied 
ItpO^  by  the  Attomey-Ceneral,  namely, 
"hat  it  discloses  in  substance  a  defence  to 
the  action. 

Before  adverting  to  the  sufficiency  of 
the  averments  in  this  plea,  it  will  be  con- 
venieDt  to  refer  to  some  decisions  in  which 
the  position  of  governors  of  colonies  has 
been  considered.     Li  the  leading  case  of 
Ifotffyft  V.  Fabrigas  (I),  the  action  was 
brought  against  Mr.  Mostyn,  the  Gover- 
nor of  Minorca,  for  imprisoning  the  plain- 
tiff, and  removing  him  by  force  from  that 
island.    The  governor's  special  plea  of 
justification  alleged,  that  he  was  invested 
with  all  the  powers,  civil  and  military, 
belonging  to  the  government  of  the  island, 
that  the  plaintiff  was  g^ty  of  a  riot,  and 
was  endeavouring  to  raise  a  mutiny  among 
the  inhabitants,  in  breach  of  the  peace, 
and  that,  in  order  to  preserve  the  peace 
And  ffovemment  of  the  island,  he  was 
forced  to  banish  the  plaintiff  from  it.     It 
then  averred  that  the  acts  complained  of 
were  necessary  for  this  object,  and  were 
done  without  undue  violence.     Upon  the 
trial  the  Governor  fisuiled  to  prove  this 
plea,  and  the  plaintiff  had   a  verdict. 
When  the  case  came  before  the  Court  of 
Qneen's  Bench,  upon  a  bill  of  exceptions 
to  the  ruling  of  the  Judge,  Lord  Mans* 
field  said  his  great  difficulty  had  been, 
after  two  ailments,  to  be  able  clearly  to 
comprehend  what  the  question  was  that 
was  meant  seriously  to  be  argued.    It 
BoeiDB,  however,  that  the  liability  of  the 
Goyemor  to  be  sued  was  raised,  and  very 
f^ly  discussed,  one  ground  of  objection 
^^oi^,  thathe  coald  not  be  sued  in  England 
for  an  act  done  in  a  country  beyond  the 
1^  and    upon    this    question     Lord 
^'^field  declared  that  the  action  would, 
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to  use  his  own  phrase,  ^'  most  emphatic 
cally"  lie  asainst  the  Ctovemor.  His 
judlment  ^ZL  to  shew,  in  a  pae- 
sage  bearing  materially  on  the  point 
now  under  discussion,  in  what  way  a 
defence  to  such  an  action  might  be 
made.  He  says,  "  If  he  has  acted  right 
according  to  the  authority  with  which  he 
is  invested,  he  may  lay  it  before  the  Court 
bv  way  of  plea,  and  the  Court  will  exer- 
cise their  judgment  whether  it  is  a  suffix 
cient  justification  or  not.  In  this  case,  if 
the  justification  had  been  proved,  the 
Court  might  have  considered  it  a  suffi- 
cient answer ;  and  if  the  nature  of  the 
case  would  have  allowed  of  it,  it  might 
have  adjudged  that  the  raising  of  a 
mutiny  was  a  good  ground  for  such  a 
proceeding.'* 

In  the  case  of  Oameron  v.  Kyie  (6), 
which  came  before  this  Board  on  an  ap* 
peal  from  the  Colony  of  Berbioe,  the 
question  was,  whether  the  Governor  had 
authority  to  reduce  a  commission  of  five 
per  cent,  upon  all  sales  in  the  Colony, 
granted  to  an  officer  called  ihe  Vendue 
Master  by  the  Dutch  West  India  Com- 
pany before  the  capitulation  of  th^  Colony 
to  tne  BritiBh  Crown.  It  was  urged  that 
the  Gk)vemor  was  the  Eling's  representa- 
tive, exercising  the  general  autbority  of 
the  Crown,  and,  as  such,  had  power  to 
make  the  disputed  reduction.  It  was, 
however,  decided  that  the  Governor  did 
not  hold  the  position  or  possess  the  autho- 
rity sought  to  be  attributed  to  him,  and 
that  the  act  in  question  was  beyond  his 
powers.  In  the  judgment  of  this  Com- 
mittee, delivered  by  Baron  Parke,  it  is 
said: — 

"  There  being,  therefore,  no  express 
authority  from  the  Crown,  the  right  to 
make  such  an  order  must,  if  it  exist  at 
all,  be  implied  from  the  nature  of  the  office 
of  Governor.  If  a  (Jovemor  had,  by 
virtue  of  that  appointment,  the  whole 
sovereignty  of  the  Colony  delegated  to 
him  as  a  Viceroy,  and  represented  the 
King  in  the  government  of  that  colony, 
there  would  be  good  reason  to  contend 
that  an  act  of  sovereignty  done  by  him 
would  be  valid  and  obligatory  upon  the 
subject,  living  within  his  government^ 
provided  the  act  would  be  valid  if  done 
by  the   Sovereign  himself,  though  such 
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act  might  not  be  in  conformity  with  the 
instractions  which  the  Qovemor  had 
received  for  the  regulation  of  his  own 
condact.  The  breach  of  those  instrac- 
tions might  well  be  contended  on  this 
snpposition  to  be  matter  resting  between 
the  Sovereign  and  his  deputy,  rendering 
the  latter  liable  to  censore  or  punishment, 
bnt  not  affecting  the  validity  of  the  act 
done.  But  if  the  Governor  be  an  officer 
merely  with  a  limited  authority  from  the 
Crown,  his  assumption  of  an  act  of  sove- 
reign power,  out  of  the  limits  of  the 
authority  so  gp  ven  to  him,  would  be  purely 
void,  and  the  Courts  of  the  Colony  over 
which  he  presided  could  not  give  it  any 
legal  effect.  We  think  the  office  of  Go- 
vernor is  of  the  latter  description,  for  no 
authority  or  dictum  has  been  cited  before 
us  to  shew  that  a  Governor  can  be  con- 
sidered as  having  delegation  of  the  whole 
Royal  power  in  any  colony,  as  between 
him  and  the  subject,  when  it  is  not  ex- 
pressly given  by  his  commission.  And 
we  are  not  aware  that  any  commission  to 
Colonial  Governors  conveys  such  an  ex- 
tensive authority." 

Again,  it  is  said : — ''  All  that  we  decide 
is  that  the  simple  act  of  the  Gk>vernor 
alone,  unauthorised  by  his  commission, 
and  not  proved  to  be  expressly  or  impli- 
edly authorised  by  any  instructions,  is 
not  equivalent  to  such  an  act  done  by  the 
Crown  itself." 

In  the  well-known  case  of  the  action 
brought  by  Mr.  Phillips  a^inst  Mr.  Eyre, 
the  former  Governor  of  immaica,  for  acts 
done  by  him  whilst  he  was  Gbvemor,  in 
suppressing  an  insurrection  in  that  colony, 
the  question  raised  was,  whether  the  Co- 
loniai  Act  of  Indemnity  was  an  answer 
to  an  action  brought  in  England.  That 
such  an  Act  was  thought  to  be  necessary, 
and  that  it  was  alone  relied  on  as  a  de- 
fence to  the  action,  raises  a  strong  pre- 
sumption that  it  had  been  thought  that 
the  action  mighty  but  for  this  Act,  have 
been  maintained.  It  is  to  be  observed, 
however,  that  the  facts  of  the  rebellion, 
and  of  its  suppression,  were  averred  in 
the  plea,  by  way  of  introduction  to  the 
Act  of  Indemnity,  and  Mr.  Justice  Willes, 
in  delivering  the  judgment  of  the  Exche- 
quer Chamber,  after  saying  that  the  Court 
had  discussed  the  validity  of  the  defence 


upon  the  only  question  argued  by  oounBel, 
namely,  the  effect  of  the  Colonial  Act^ 
adds — *'  but  we  are  not  to  be  understood 
as  thereby  intimating  that  the  plea  might 
not  be  sustained  upon  more  general 
grounds,  as  shewing  that  the  acts  com- 
plained of  were  incident  to  the  enforce- 
ment of  martial  law."  (9).  It  is  to 
be  noticed  that  the  nature  of  those 
acts,  and  the  occasion  upon  which  they 
were  committed,  were  shewn  by  distinot 
averments  in  the  plea. 

It  is  apparent  from  these  authorities, 
that  the  Governor  of  a  Colony  (in  ordi- 
nary cases)  cannot  be  regardea  as  a  Vice- 
roy ;  nor  can  it  be  assumed  that  he 
possesses  general  sovereign  power.  His 
authority  is  derived  from  his  commisaion, 
and  limited  to  the  powers  thereby  ex- 
pressly or  impliedly  entrusted  to  him. 
Let  it  be  granted  that,  for  acts  of  power 
done  by  a  Governor  under  and  within  the 
limits  of  his  commission,  he  is  protected, 
because  in  doing  them  he  is  the  servant 
of  the  Crown,  and  is  exercising  its  so- 
vereign authority;  the  like  protection 
cannot  be  extended  to  acts  which  are 
wholly  beyond  the  authority  confided  to 
him.  Such  acts,  though  the  Gk>vemor 
may  assume  to  do  them  as  Gbvemor,  can. 
not  be  considered  as  done  on  behalf  of 
the  Crown,  nor  to  be  in  any  proper  sense 
acts  of  State.  When  questions  of  this 
kind  arise  it  must  necessarily  be  within 
the  province  of  Municipal  Courts  to  de- 
termine the  true  character  of  the  acts 
done  by  a  Governor,  though  it  may  be 
that,  when  it  is  established  that  tiie  par- 
ticular act  in  question  is  really  an  act  of 
State  policy  done  under  the  authority  of 
the  Crown,  the  defence  is  complete,  and 
the  Courts  can  take  no  further  oognisance 
of  it.  It  is  unnecessary,  on  this  demurrer, 
to  consider  how  far  a  Governor  when 
acting  within  the  limits  of  his  auihorify, 
but  mistakenly,  is  protected. 

Two  cases  m>m  Ireland  were  cited  by 
the  M>pellant's  counsel,  in  which  the 
Irish  Courts  stayed  proceeding  in  actions 
brought  against  the  Lord  Lieutenant  of 
Ireland.  In  these  cases  the  Lord  Lien- 
tenant  appears  to  have  been  regarded  as 
a  Viceroy.  In  both  the  facts  were  brought 
before  the  Conri,  and  in  both  it  appeared 
that  the  acts  complained  of  were  politioal 
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acts  done  by  the  Lord  Lienienant  in  bis 
oi&cial  capacify,  and  were  assumed  to  be 
withia  tbe  limits  of  the  anthority  dele- 
gated to  bim  by  the  Grown.  Tbe  Courts 
appear  to  bave  tbongbt  tbat  onder  tbese 
circumstances  no  action  woold  lie  against 
tbe  Lord  Lieutenant  in  Leland,  and  upon 
tbe  Bftcts  brongbt  to  tbeir  notice  it  may 
well  be  tbat  no  action  wonld  bave  lain 
against  bim  anywbere — Tcmdy  v.  Earl  of 
Wwtmordand  (2),  Luby  y.  Lord  Wode- 
house  (3). 

Several  cases  were  cited  during  tbe 
argument  of  actions  brousbt  against  tbe 
East  Lidia  Company,  and  tbe  Secretary 
of  State  for  India,  in  wbiob  Questions 
have  arisen  wbetber  tbe  acts  oi  tbe  In- 
dian Government  were  or  were  not  acts 
of  Sovereignty  or  State,  and  so  beyond 
tbe  cognizance  of  tbe  Municipal  Courts. 
Tbe  East  India  Company,  tbougb  ezer- 
daing  (under  limits)  delegated  Sovereign 
power,  was  subject  to  me  jurisdiction 
of  tbe  Municipal  Courts  in  India,  and 
it  will  be  found  from  tbe  decisions  tbat 
many  acts  of  tbe  Indian  Gk)vemment, 
tiiongb  in  some  sense  tbey  may  be  de- 
signated **  acts  of  State,"  have  been  de- 
idared  to  be  witbin  tbe  cognizance  of 
tbose  Courts.  Tbus,  in  tbe  Bajah  of 
Tanjore^s  Oaae  (II),  tbe  question  to  be 
decided  was  tbus  stated  by  Lord  Eangs- 
down,  in  griying  tbe  judgment  of  we 
Committee : — '*  Wbat  is  tbe  real  cbaracter 
of  tbe  act  done  in  tbis  case?  was  it  a 
seizure  by  arbitrary  power  on  bebalf  of 
tbe  Crown  of  Great  Britain  of  tbe  do- 
minion and  property  of  a  neigbbouring 
State,  an  act  not  affecting  to  justify  itsefi 
on  grounds  of  municipal  law ;  or  was  it 
in  wbole  or  in  part  a  possession  taken  by 
the  Crown  under  colour  of  leG;al  title  of 
tbe  property  of  tbe  kte  Bajab,  in  trust 
for  tboee  wbo  by  law  migbt  be  entitled  to 
it?  If  it  were  tbe  latter,  tbe  defence 
set^  up,  of  course,  bas  no  foundation." 
Tbis  Committee,  in  deciding  tbe  questions 
tbns  raised,  bold  tbat  tbe  seizure  was  of 
tbe  former  cbaracter,  and,  tberefore,  not 
cognizable  by  a  Municipal  Court.  Tbe 
answer  of  tbe  East  India  Company 
in  tbis  case  did  not  rest  on  tbe  simple 
aasertion  tbat  tbe  seizure  was  an  act  of 

(11)  18  Mooze,  P.O.  22. 
Vou  49,— Pair.  Couir. 


MIOHAELMAS  1879  to  MICHAELMAS  1880. 


26 


State,  but  set  out  tbe  circumstances  under 
wbicb  tbe  Bajab's  properiy  was  taken. 
After  referring  to  tbe  treaties  made  witb 
tbe  Bajab,  it  averred  tbat  in  entering 
into  tbese  treaties,  and  in  treating  tbe 
sovereignty  and  territories  of  Tanjore  as 
lapsed  to  tbe  East  India  Company  in 
trust  for  tbe  Crown,  tbe  Company  acted 
in  tbeir  public  political  capacity,  and  in 
exercise  of  tbe  powers  (referring  at 
lengtb  to  tbem)  committed  to  tbem  in 
trust  for  tbe  Crown  of  Ghreat  Britain,  and 
tbat  all  tbe  acts  set  fortb  in  tbe  answer 
''  were  acts  and  matters  of  State." 

In  tbe  case  of  Foreater  and  others  v. 
The  Secretary  of  State  for  India,  in 
wbicb  tbe  judgment  of  tbis  Committee 
was  delivered  on  tbe  lltb  of  May,  1872, 
a  defence  of  tbe  same  nature  as  tbat  in 
tbe  last-mentioned  case  was  set  up ;  but 
tbe  decision  tbere  was,  on  tbis  point, 
against  tbe  Secretary  of  State.  In  tbis 
suit  also  tbe  answer  set  out  tbe  facts 
wbicb  were  relied  on  to  sbew  tbat  tbe 
action  of  tbe  Government  complained  of 
was  a  political  act  of  State. 

As  &r  as  tbeir  Lordsbips  are  aware,  it 
will  be  found  tbat  in  all  tbe  suits  brougbt 
against  tbe  Government  of  India,  wbetber 
in  tbis  country  or  in  India,  tbe  pleas  and 
answers  of  tbe  Government  bave  sbewn, 
witb  more  or  less  particutority,  tbe  nature 
and  cbaracter  of  tbe  acts  complained  of, 
and  tbe  grounds  on  wbicb,  as  being 
political  acts  of  tbe  Sovereign  power,  they 
were  not  cognizable  by  tbe  Courts.  (See 
The  Nabob  of  tJie  Oamatic  v.  The  East 
Indda  Oompany  (5),  The  Ex-Bajah  of  Ooorg 
V.  The  East  India  Company  (8),  Bajah 
Salig  Bam  v.  The  Secretary  of  State  for 
India,  in  wbicb  judgment  was  given  by 
tbis  Committee  on  tbe  22nd  of  August, 
1872.) 

None  of  tbese  cases  belp  tbe  present 
plea.  On  tbe  contrary,  it  appears  from 
tbem  not  only  tbat  the  facts  were  laid 
before  tbe  Courts,  but  tbat  tbe  Courts 
entertained  jurisdiction  to  enquire  into 
tbe  nature  of  tbe  acts  complained  of,  and 
it  was  only  when  it  was  established  tbat 
they  bore  tbe  cbaracter  of  political  acts 
of  State  tbat  it  was  decided  tbey  could 
not  take  further  cognizance  of  tbem.  It 
is  to  be  observed  that  tbe  Sovereign  au- 
thority conferred  upon  tbe  East  India 
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Companj  appears  in  Acts  of  Parliament, 
and,  therefore,  without  being  pleaded, 
the  Courts  would  have  judicial  notice 
of  it. 

Coming  to  the  present  plea,  we  find 
that,  after  stating  that  the  defendant  was 
Captain  Oeneral  and  Oovemor-in- Chief 
of  the  Island  of  Jamaica,  the  only  aver- 
ments in  it  are,  that  the  acts  complained 
of  were  done  hj  him  as  Governor  of  the 
island,  and  in  the  exercise  of  his  reason- 
able discretion  as  such,  and  as  acts  of 
State.  There  is  no  attempt  to  shew  the 
occasion  on  which  the  seizure  of  the 
plaintiff's  ship  was  made,  nor  the  grounds 
on  which  that  seizure,  which  is  not  in 
itself  of  the  nature  of  an  act  of  State, 
became  and  was  such  an  act.  The  plea 
does  not  aver,  even  generally,  that  the 
seizure  was  an  act  which  the  defendant 
was  empowered  to  do  as  Governor,  nor 
even  that  it  wafl  an  act  of  State.  It  would 
have  been  contended  at  the  trial,  if  issue 
had  been  taken,  that  it  would  satisfy  the 
averments  of  this  plea  to  prove  that  the 
defendant  assumed  to  make  the  seizure  as 
Governor,  and  assumed  to  do  it  as  an  act 
of  State,  without  shewing  that  the  act 
itself  was  an  act  of  State  properly  so 
called,  and  was  within  the  limits  of  his 
authority.  It  was  said  that  the  plea 
should  be  construed  as  requiring,  by  im- 
plication,  proof  of  these  matters ;  but 
naving  regard  to  its  nature  and  form  as 
a  plea  of  privilege,  this  cannot  properly 
be  held  to  be  its  meaning.  Their  Lord- 
ships cannot  but  think  it  was  designedly 
pleaded  in  its  present  shape.  It  was  a 
preliminary  plea  intended  to  raise  the 
question  whether  the  Governor,  if  acting 
de  facto  as  such,  and  doing  an  act  that  he 
assumed  and  deemed  to  be  an  act  of 
State,  could  be  called  on  to  shew  in  the 
Courts  of  the  Colony  that  the  seizure 
complained  of  was  really  an  act  of  State, 
of  the  nature  and  class  of  those  which, 
as  Governor  acting  on  behalf  the  Crown, 
he  had  authority  to  do.  The  object  of  the 
plea  plainly  was  to  stop  the  Court  from 
entering  upon  such  an  enquiry ;  but  upon 
the  construction  now  sought  to  be  given 
to  it,  this  object  would,  from  the  first, 
have  been  frustrated,  if  issue  had  been 
taken,  for  the  Court  must  then  have  gone 
into  the  very  enquiry  which  it  was  the 


manifest  purpose  of  the  plea  to  avert. 
It  appears  to  their  Lordships  that  the 
plaintiff  could  not  have  safely  taken  issue 
on  it.  He  would  have  been  met  at  the 
trial  by  the  objection  that  it  was  a  plea  of 
privilege,  pleaded  as  a  preliminary  plea 
to  the  jurisdiction,  and  neither  was,  nor 
was  intended  to  be,  an  answer  to  the 
action. 

It  was  contended  that^  under  "  The 
Supreme  Court  Procedure  Law,  1872," 
of  the  Colony,  which  provides  that  defects 
in  form  shall  be  disregarded,  and  that,  on 
demurrer,  the  Court  shall  give  judgment 
according  to  the  very  right  of  the  cause, 
the  judgment  should  now  be  given  for 
the  appellant ;  but  their  Lordships  think, 
for  the  reasons  above  given,  that  apon 
this  ambiguous  and  defective  plea  a  proper 
and  final  judgment  on  the  right  of  the 
cause  cannot  be  pronounced. 

In  the  result,  their  Lordships  must 
humbly  advise  Her  Majesty  to  affirm  the 
judgment  of  the  Court  below,  and  with 
costs. 

Solicitors— The  Solicitor  to  the  Treaflimr,  a^t 
for  S.  C.  Burke,  Crown  Solicitor  for  JamAiea, 
for  appellant;  Cookson,  Wainewright  &  Pen- 
nington, agents  for  Harvey  &  Bonrke,  Kingston, 
for  respondent 


1870         rANOBLTINA      DIAS      {wppMoMi) 
10 /y.       I        ^    ALFRED     DE     UVBBA    (re- 

^^'^^'\     spondent). 

Ceylon — Boma/n,  IhUch  Law — Midual 
Willr^Oonatructum, 

A  testator  a/nd  hiswife^  hyamtdual  wiU, 
appointed  their  daughter,  her  httshand,  and 
their  child,  "  and  also  the  other  children 
which  may  hereafter  he  procreated  by  their 
daughter,**  heirs  of  their  estate.  The 
husband  died,  cmd  the  daughter  married 
again  and  had  issue: — Held,  first,  that 
such  issue  were  not  entitled  under  the  wiU; 
secondly,  that  the  second  husband  became 
entitled  under  the  testator*s  wiU  to  one- 
third  of  his  estate,  but  that  cu  he  died 
before  the  testaJtor^s  wife,  his  share  in  the 
wif^s  property  lapsed  into  residue. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  the  Island  of 
Ceylon. 
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The  Bait  was  brought  by  the  appellant 
against  the  respondent  in  the  District 
Conrt  of  QaUe. 

The  following  were  the  facts  of  the 
case; — 

Don  Adrian  de  Silva  Gt)onetilleka 
Amarasiri  Wardene  Modliar  and  Oomelia 
Qertrada  Anthmisz  were  married  in  com- 
mnnity  of  property  and  had  one  child 
Merciana  Dorothea,  who  married  Heniy 
Thomas  Dias  Abejesinghe,  also  in  com- 
munity of  property. 

On  the  17th  of  December,  1848,  Don 
Adrian  de  Silva  and  his  wife  Oomelia 
CFertruda,  executed  a  mutual  will  by 
which  they  nominated  and  appointed 
their  daughter  Merciana  Dorothea  and 
her  husband  Henry  Thomas  Dias  Abeye- 
singhe  Mohandiram,  and  their  child 
Angeltina,  the  appellant,  and  also  the 
other  children  which  might  be  procreated 

a  their  daughter  to  be  the  sole  heirs  of 
their  estate. 

Don  Adrian  died  on  the  6th  day  of 
May,  1849,  without  reyoking  the  will. 

On  the  14th  day  of  August,  1858, 
Henxy  Thomas  Dias  Abesiime  made  a 
will  constituting  his  wife  Merciana  Doro- 
thea^ and  his  abnughter  Angeltina,  heirs 
of  his  estate.  Heniy  Thomas  Dias  died 
on  the  Ist  day  of  October,  1858,  leaying 
his  wife  Merciana  Dorothea,  and  his 
daughter,  the  appellant,  his  sole  issue. 

OSmelia  (}e<iruda,  the  testratrix,  died 
on  the  3rd  of  September,  1864. 

After  the  death  of  Henry  Thomas 
Dias  his  widow,  Merciana  Dorothea, 
married  the  respondent,  and  by  that 
marriage  had  issue  one  son  and  three 
daughters,  of  whom  the  son  and  one 
daughter  died  in  infancy  in  the  lifetime 
of  Merciana  Dorothea. 

On  the  31st  of  October,  1873,  Merciana 
Dorothea  died  intestate,  leaying  her 
husband,  the  respondent,  suryiying. 

The  appellant^  Angeltina,  claimed  to 
be  entitled  to  one  half  of  the  common 
estate  of  Don  Adrian  de  Silya  and  his 
wife,  Cornelia  Oertruda,  and  also  to  one 
half  of  the  common  estate  of  Henry 
Thomas  Dias  and  his  wife,  Merciana 
Dorothea. 

The  District  Judge  of  Galle  gaye 
judgment  for  the  appellant,  decreeing 
that   the   appellant   was   entitled  to  a 


moiety  of  the  estate  bequeathed  by  the 
will  of  Don  Adrian  de  Silya  and  his  wife, 
and  to  a  moiety  of  the  estate  bequeathed 
by  the  will  of  Henry  Thomas  Dias. 
A^inst  this  judgment  the  present  re- 
spondent appealed  to  the  Supreme  Court 
of  Ceylon,  and  the  Supreme  Court,  by 
its  judgment,  reyersed  the  judgment  of 
the  District  Court,  and  sent  the  case  back 
to  the  District  Judge  with  directions  to 
carry  out  the  appointment  of  the  property 
passing  under  the  will  of  Don  Adrian  de 
Silya  and  his  wife,  upon  the  principle 
that  the  whole  property  was  diyisible 
into  seyenths,  Merciana  Dorothea's  re- 
presentatiyes  taking  one  share,  Henry 
Thomas  Dias'  representatiyes  one  share, 
Angeltina,  the  appellant,  one  share,  and 
Merciana  Dorothea's  other  four  children, 
or  their  representatiyes,  one  share  each. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr.  Bomptu  and  Mr.  Kenelm  Dighy,  for 
the  appellant. — ^Merciana  Dorothea  and 
her  husband  took  one  share  only  of  the 
property  comprised  in  the  will.  The 
property  was  intended  to  be  distributed 
amongst  the  persons  entitled  at  a  period 
not  later  than  the  deaths  of  the  testator 
and  testratrix.  No  child  of  Merciana 
Dorothea,  bom  after  the  deaths  of  the  tes- 
tator and  testatrix,  took  any  share.  The 
children  of  Merciana  Dorothea,  intended 
to  be  benefited,  were  the  children  of  the 
marriage,  liying  at  the  date  of  the  will. 
There  are  no  words  indicating  any  in- 
tention  to  benefit  children  by  a  subse- 
quent marriage.  They  referred  to  WiU 
Hams  on  Executors,  yol.  2,  p.  86 ;  Storr  y. 
Benhow  (!)  ;  Butler  y.  Low  (2)  ;  Whit* 
bread  y.  Lord  8t.  John  (3) ;  Farker  v. 
Tooted  (4) ;  Mown  y.  Thompson  (5) ;  In 
re  Wylde  (6) ;  Dennysen  y.  Mostert  (7). 

Afr.  Oa/yley  and  Afr.  BuUey,  for  the  re- 
spondent.— ^Although  husband  and  wife 
are  for  certain  purposes  regarded  as  one 

;i)  2  Myl.  &  K.  46. 
2)  10  Sim.  317. 
[3)  10  Ve6.  162. 
r4)  11H.L.  Ca0.  164. 
[6)  Kay,  638. 

(6)  2  De  Gex,  M.  Be  Gt.  724. 
(7)j41\Law  J.  Rep.  P.C,  41 ;  Law  Rep.  4  P.O. 
App.  286. 
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person  under  English  law,  yet  under  the 
Boman  Datoh  law,  which  prevails  in  the 
island  of  Ceylon,  they  are  not  so  regarded, 
Henry  Thomas  Dias  and  his  wife,  Mer- 
ciana  Dorothea,  therefore  took  two  shares 
and  not  one  share  only,  nnder  the  will  of 
Don  Adrian  de  Silva  and  his  wife.  The 
gift  to  ''  children  which  may  hereafter  be 

? recreated  by  their  daughter,"  Merciana 
)orothea,  included  all  the  children  Mer- 
ciana Dorothea  might  have  by  any  hus- 
band, and  therefore  the  four  childron  she 
had  by  the  respondent  are  included. 
They  referred  to  Jarman  on  WHU^  2  ed., 
Yol.  2,  p.  147 ;  Mogg  y.  Mogg  (8)  ;  Oooch 
Y.  Oooch  (9) ;  Deflis  y.  Ooldsmid  (10)  ; 
Warrington  Y.  Warrington  (11);  PcUneY. 
Wagner  (12), 

Sib  Bobbbt  P.  Collub  delivered  the 
judgment  of  their  Lordships  (13). 

The  following  are  the  material  facts  of 
the  case  now  under  am>eal : — 

Don  Adrian  de  Silva  Goonetilleka 
Amarasiri  Wardene  Modliar  (to  be  here- 
after called  Don  Adrian),  and  his  wife 
Cornelia  G^rtmda  Authmisz  (to  be  here- 
after caUed  ComeHa)  being  domiciled  in 
Ceylon,  and  having  one  daughter  Mer- 
ciana Dorothea,  married  to  Henry  Thomas 
Dias  Abeyesinghe  Mohandiram  (to  be 
hereafter  called  Dias),  by  whom  she  had 
an  only  daughter,  named  Angeltina,  made 
on  the  17th  of  December,  1848,  by  a 
notarial  deed,  a  "  mutual  will,"  a  form  of 
instrument  well  known  to  the  Boman 
Dutch  law,  which  is  in  force  in  Ceylon. 

The  material  parts  of  this  wiU  are  as 
follows  :— 

Firstly.  These  appearers  declared  to 
give  and  bequeath  to  the  poor  a  sum  of 
2Z.,  to  be  distributed  according  to  the 
wish  and  discretion  of  executors  herein- 
after named. 

Secondly.  These  appearers  declared 
to  nominate,  institute  and  appoint  their 
beloved  daughter,  Merciana  Dorothea^ 
and  her  husband,  Henry  Thomas  Dias 


s 


8)  1  Mer.  664. 

9)  14  Bear,  666. 

(10)  1  Mer.  417. 

(11)  2  Hare,  64. 

(12)  12  Sim.  184. 


(18)  Sir  Jamee  W.  Ck)lTile ;  Sir  Barnes  Pee«oek  ; 
Sir  M:ontag;ae  £.  Smith ;  and  Sir  Bobert  P.  QolU^. 


Abeyesinghe  Mohandiram,  of  Galle,  and 
their  child  now  existing,  and  also  the 
other  children,  which  may  hereafter  be 
procreated  by  their  daughter,  to  be  the 
sole  heirs  of  all  the  estate,  goods,  tfeote, 
chattels  and  things  whatsoever  and 
wheresoever  the  same  may  be  which  shaU 
be  left  at  the  death  of  the  first  deoeaaed 
of  the  said  appearers,  whether  moveable 
or  immoveable,  and  of  what  kind  or 
nature  soever,  which  they  the  said  ap- 
pearers are  now  jointly  in  possession  of 
as  their  common  estate,  that  is  to  say,  all 
the  property  which  the  first-named  ap- 
pearer  was  possessed  of  jointly  with  his 
first  wife  Johannes  Dias  Lama  Ettenay, 
who  died  about  the  year  1838,  an  inven- 
tory whereof  is  filed  in  the  late  Distrioi 
Court  of  Amblangodda^  in  the  matter  No. 
42,  and  all  the  properW,  both  moveable 
and  immoveable,  which  the  said  first- 
named  appearer  has  since  acquired,  to  be 
divided  according  to  law  amongst  their 
said  daughter  and  son-in-law  and  their 
child  as  {foresaid,  as  also  by  the  children 
which  mav  hereafter  be  procreated  by 
their  daughter. 

Thirdly.  The  appearers  hereby  de- 
clared to  nominate  and  appoint  the  sur- 
vivor of  them,  together  with  their  afore- 
said son-in-law,  Heniy  Thomas  Dias 
Abeyesinghe  Mohandiram,  to  be  the 
executors  of  the  will  of  the  first  deceased 
of  the  appearers  and  administrators  of 
his  or  her  estate  and  effects,  and  the  said 
appearers  nominate  the  said  Henij 
Thomas  Dias  Abeyesinghe  Mohandiram 
to  be  the  executor  of  thb  will  after  the 
death  of  both  the  Bai4  appearers  and 
administrator  of  their  estote,  hereby 
giving  and  g^nting  to  them  and  him 
jointly  or  severally,  all  such  power  and 
authority  as  are  required  or  allowed  in 
law,  and  especially  those  of  assumption, 
substitution  and  surrogation. 

Don  Adrian  died  on  the  6th  of  May, 
1849. 

On  the  14th  of  August,  1858,  DuM 
made  a  will,  constituting  his  wifid  and 
daughter  heirs  of  his  estate,  and  died  on 
the  1st  of  October,  1858. 

Cornelia  died  on  the  3rd  of  September 
1864.  Merciana  married  on  the  13th  of 
April,  1865,  Alfred  de  Livers,  by  whom 
she  had  four  children,  two  of  whom  had 
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died  before  the  oommenoement  of  the 
suit. 

This  action  was  brought  by  Angeltina 
agaomt  Livera,  her  mother's  second 
husband,  complaining  of  his  preventing 
her  enjoying  the  share  which  she  claimed 
of  the  properties  dealt  with  by  the  will  of 
Don  Adrian  and  his  wife,  and  praying  to 
be  declared  entitled  to  one  moiety  of  the 
properties  in  lists  B  and  D,  annexed  to 
her  libel,  and  qnieted  in  the  possession  of 
the  same.  B  is  a  list  of  all  the  now 
forthcoming  properties  which  were  dis- 
posed of  by  the  mntnal  will.  D  is  a  list 
of  the  properties  held  by  Diaz  and 
MeroiaDa  during  their  marriage  in  com- 
munity ;  and  the  first  item  in  it,  to  which 
alone  this  snit  relates,  is  "  one  half  of  all 
the  lands  mentioned  in  the  annexed  list 
B."  Under  the  will  of  Diaz,  the  plaintiff 
is  entitled  only  to  one  fourth  of  the  pro- 
perty held  by  him  and  his  wife  in  com- 
munity, but,  in  their  Lordships'  opinion, 
it  must  be  taken  to  haye  been  admitted 
on  the  part  of  the  defendant  that  Angel- 
tina was  entitled  to  half  of  such  property, 
whatever  it  may  have  been,  if  not  by  the 
operation  of  the  will,  by  gift  firom  her 
mother,  or  by  family  arrangement.  By 
her  libel,  then,  the  plaintiff  claimed  in 
eflfoct  to  be  entitled  to  three-fourths  of 
the  properties  in  B,  viz.,  half  by  virtue  of 
the  mutual  will,  and  one  fourth  by  virtue 
of  the  will  of  Dias  and  the  arrangement 
with  her  mother. 

The  questions  in  the  cause,  which  arose 
on  the  construction  of  the  will  of  Don 
Adrian  and  Cornelia,  are,  first,  whether 
or  not  the  children  of  Merciana,  by  her 
second  marriage,  were  entitled  to  share 
under  it;  secondly,  whether  Merciana 
and  Dias  took  each  a  share  or  one  share 
between  them. 

The  District  Court  of  ChJle  found, 
firstly,  that  the  children  of  the  second 
marriage  did  not  take;  and,  secondly, 
that  Dias  and  Merciana  took  one  share 
between  them. 

The  Supreme  Court  found  that  the 
children  of  the  second  marriage  did  take, 
and  that  Dias  and  Merciana  took  each  a 
share. 

It  was  admitted  by  the  counsel  on  both 
sides,  and  indeed  appears  to  have  been 
fwrnimed  by  the  Courts,  thftt  the  rules  of 


construction  applied  to  wills  in  this 
country  apply  to  wills  in  Ceylon,  modified 
as  these  rales  must  necessarily  be  in  their 
adaptation  to  varying  circumstances. 

The  Supreme  Court  appear  to  rest 
their  decision  on  the  first  point  above 
stated,  mainly  on  the  ground  that  the 
children  "  to  be  procreated  "  of  Merciana 
formed  of  themselves  a  distinct  class. 
They  observe,  '*  The  g^  is  to  Merciana 
and  her  then  husband,  and  her  child 
already  bom,  and  to  a  class  (the  future 
children  of  Merciana),  of  which  class  not 
a  single  individual  was  in  existence  at 
the  time  from  which,  as  we  hold,  the 
will  speaks.  This  brings  the  case  within 
another  rule  mentioned  at  p.  85  of  Mr. 
Jarman's  book,  viz.,  that  when  there  is 
an  immediate  gift  to  children,  if  there  is 
no  child  in  existence  at  the  testator's 
death,  all  subsequently  born  children  will 
take." 

The  counsel  for  the  respondent  conceded 
that  the  judgment  could  not  be  sustained 
on  this  ground,  and  admitted  that  the 
"  class  "  to  be  benefited  included  Angel- 
tina, and,  indeed,  her  father  and  mother. 
But  he  based  his  argument  mainly  on  the 
following  passage  from  Mr.  Jarman's 
book  on  wills,  and  the  authorities  cited 
in  support  of  it.  (Jwrman  on  WUls^  2nd 
ed.,  vol.  2,  p.  147.) 

**  We  are  now  to  consider  how  the  con- 
struction  is  affected  by  the  words  ^  to  be 
bom,'  or  '  to  be  begotten '  annexed  to  a 
devise  or  a  bequest  to  children;  with 
respect  to  which  the  established  rule  is, 
that  if  the  gift  be  immediate,  so  that  it 
would  but  for  the  words  in  question  have 
been  confined  to  children  (if  any)  exist- 
ing at  the  testator's  death,  they  will  have 
the  effect  of  extending  it  to  all  the  child- 
ren who  shall  ever  come  into  existence, 
since,  in  order  to  give  to  the  words  in 
question  some  operation,  the  ^pit  is  ne- 
cessarily made  to  comprehend  l£e  whole." 

In  support  of  this  proposition  Mr. 
Jarman  cites  Mogg  v.  Mogg  (8)  and 
Oooch  V.  Oooch  (9). 

He  refers  to  Mogg  v.  Mogg  (8),  in 
these  terms,  "  Where  a  testator  devised 
real  estate  to  trustees,  in  trust  to  pay  the 
rents  towards  the  support  and  mainten- 
ance of  the  child  and  children  begotten 
and  to  be  begotten  of  his  daughter  Sandi 
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^oggj  it  was  contended  that  notwitH- 
standing  the  words  *  to  be  begotten,'  the 
devise  oould  apply  only  to  the  children 
bom  before  the  testator's  death,  as  these 
words  might  be  satisfied  by  letting  in 
the  children  bom  after  the  date  of  the 
will  before  the  death  of  the  testator. 
Bat  the  Conrt  of  King's  Bench  (on  a 
case  from  Chancery)  certified  that  all  the 
nine  children  of  Sarah  Mogg,  including 
those  who  were  born  after  the  death  of 
the  testator,  took  under  the  devise ;  and 
Sir  W.  Grant,  M.B.,  expressed  his  con. 
ourrence  in  the  certificate." 

It  is  to  be  observed  that  (in  accordance 
with  the  then  practice)  no  reasons  are 
g^ven  for  the  certificate  of  the  Court  of 
King's  Bench,  which  was  to  the  effect 
that  all  the  children  of  Sarah  Mogg  took 
as  tenants  in  tail  with  cross  remainders, 
nor  were  reasons  given  for  the  concur, 
renoe  with  it  of  the  Master  of  the  Bolls. 

In  Oooch  V.  Oooch  (9),  a  testator  de- 
vised lands  to  trustees  in  trust  "during 
the  lives  and  life  of  the  longest  liver  of 
all  the  children  his  daughter,  Mary 
Gooch,  hath  or  shall  have,"  to  apply  the 
rents  for  the  support  of  Mary  Gooch  and 
of  all  her  children  *'  which  sne  shall  from 
time  to  time  have  living,"  directing  that 
when  the  youngest  of  her  children  who 
should  live  to  attain  twenty-one  should 
have  attained  that  age,  the  rents  should  be 
paid  among  the  said  children  and  the  issue 
of  such  as  should  die  leaving  issue,  and  the 
survivor  and  survivors  of  them,  during 
the  life  of  the  longest  liver  of  the  said 
children. 

Sir  John  Bomilly,  M.B.,  held,  on  the  au- 
thority of  Mogg  v.  Mogg  (8),  that  children 
bom  after  the  death  of  the  testator  were 
entitled  under  the  trust  for  children 
during  the  minority  of  the  youngest,  yet 
that  the  time  for  admission  of  iSterbom 
children  was  not  to  be  extended  to  the 
death  of  Mary  Gooch,  but  to  the  period 
when  the  youngest  child  for  the  time 
being  attained  the  age  of  twenty-one.  His 
judgment  proceeds  much  on  the  effect  of 
particular  expressions  in  the  will. 

Mr.  Jarman,  however,  admits  that  this 
rule  of  construction  does  not  apply  to 
general  pecuniary  legacies,  when  the 
eSect  of  letting  in  children  bom  after  the 
death  of  the  testator  would  be  to  post- 


pone the  distribution  of  the  general 
estate  (out  of  which  the  legacies  are 
payable)  until  the  death  of  the  parent  of 
the  legatees. 

That  children  bom  after  the  death  of 
the  testator  do  not  take  under  such  cir- 
cumstances has  been  held  in  many  cases. 

In  Storr  v.  Benhow  (1),  afterwards 
confirmed  on  appeal,  Sir  John  Leach  says, 
"  This  is  an  immediate  gift  at  the  death 
of  the  testator,  and  is  confined  to  the 
children  then  living.  The  words  *may 
be  bom'  provided  for  the  birth  of 
children  between  the  making  of  the  will 
and  the  death.  The  cases  of  SprackUng 
V.  Bamier  (14),  and  Bingrovey.  Bramham 
(15)  are  direct  authorities  on  this  point. 
To  give  a  different  meaning  to  the  words 
'may  be  bom'  would  impute  to  the 
testator  the  inconvenient  and  improbable 
intention  that  his  residuary  personal  es* 
tate  should  not  be  distributed  until  the 
deaths  of  all  the  children  of  either  of  his 
brothers." 

BuUer  v.  Low  (2),  is  to  the  same  effect. 
There  the  testator  gave  legacies  to  each 
of  the  children  of  his  nephews  and 
nieces  "begotten  or  to  be  begotten.'* 
The  Vice-Chancellor  (Sir  Launoelot 
Shadwell)  held  the  gift  confined  to  chiU 
dren  bom  before  the  testator's  death, 
and  observed,  "if  there  is  a  bequest  to 
the  children  of  A.,  begotten  and  to  be 
b^otten,  it  has  been  generally  held  that 
the  words  '  to  be  bc^tten '  shew  only 
that  the  testator  contemplated  children 
to  be  bom  after  the  date  of  his  will  and 
before  his  death."  The  same  principle 
was  applied  by  Lord  Eldon  in  WhUbread 
V.  Lord  St.  John  (3),  where  the  words 
were  "all  the  children  bom  and  to  be 
bom." 

In  Parker  v.  Tooted  (4),  Lord  West- 
bury  thus  lays  down  the  rule,  "  Whenever 
there  are  words  used  in  a  will  indicatiTe 
of  a  class,  the  words  must  be  taken  to 
denote  the  class,  as  it  is  constituted, 
either  at  the  date  of  the  will  or  at  the 
death  of  the  testator." 

The  late  Mr.  Justice  Williams,  than 
whom  there  is  no  higher  authority,  in  his 
book  on  the  law  of  executors  and  ad- 
ministrators, thus  states  the  law  appli- 

(14)  1  Dicks,  344. 
(16)  2  Cos,  884. 
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cable  to  bequests  to  children,  ''The 
leading  principle  is,  that  where  a  bequest 
is  immediate  to  children  as  a  class,  chil- 
dren in  existence  at  the  death  of  the 
testator,  and  these  alone,  are  entitled 
(amongst  which  children  in  ventre  8a 
ntkre  are  to  be  considered),  and  it  will 
make  no  difference  that  the  bequest  is  to 
children  '  begotten  or  to  be  begotten.' " 
In  support  of  this  proposition  he  cites 
the  cases  above  referred  to,  as  well  as 
others,  including  Mann  y.  Thompson  (5). 
He  adds,  howeyer,  in  a  note,  "but  a 
difEerent  rule  prevails  as  "  to  real  estate,'' 
citing  Ooochy.  Oooch  (9).  He,  of  course, 
admits  that  a  will  disposing  of  personalty 
maj  be  so  drawn  as  to  indicate  a  clear 
intention  to  include  after-bom  children, 
in  which  case  effect  must  be  given  to  the 
intention,  as  was  the  case  in  Defflia  v. 
Ooldmid  (10). 

It  does  not  appear  necessarily  to  follow 
that  a  rule  which  applies  where  land  is 
devised  to  trustees,  with  a  continuing 
trust  to  pay  the  rents  and  profits  to  those 
persons  who  may  from  time  to  time  be- 
come entitled  to  an  equitable  estate,  must 
apply  where  a  will  contains  a  simple 
durection  to  executors  to  distribute  the 
corpus  of  a  fund. 

It  must  be  borne  in  mind  that  many  of 
the  distinctions  made  by  our  law,  founded 
as  it  is  in  some  measure,  on  the  feudal 
system,  between  real  and  personal  pro- 
perty, the  estates  and  interest  in  them 
respectively,  and  their  mode  of  devolu- 
tion, are  unknown  to  the  Roman  Dutch 
law,  which  recognizes  no  such  estate  as 
that  to  which  the  devisees  were  held 
entitled  in  Mogg  v.  Mogg  (8).  Though 
the  question  is  not  &c^  from  difficult, 
their  Lordships  have  come  to  the  conclu- 
sion that  the  rule  deduced  from  the  au- 
thorities laid  down  by  Mr.  Justice 
Williams  with  respect  to  bequests  of  per- 
sonal property  is  more  applicable  to  the 
will  now  unaer  consideration  than  the 
role  which  was  acted  upon  in  Mogg  v. 
Mogg  (8). 

The  testator,  dealing  with  his  property, 
whether  moveable  or  immoveable,  and 
treating  it  as  one  corptu^  simply  directs 
it  to  be  divided  among  the  class  of  per- 
sons whom  he  had  instituted  his  sole 
heirs.     It  appears  improbable  that  he 


should  have  intended  to  deprive  his 
daughter,  a  member  of  that  class,  of  the 
benefit  of  the  gift  he  had  made  to  her, 
by  postponing  the  distribution  of  the 
fund  until  after  her  death,  or  even  to 
postpone  her  enjoyment  of  it  till  she, 
then  a  young  woman,  had  passed  the  age 
of  child  bearing,  and  he  may  be  reason- 
ably assumed  to  have  intended  the  dis- 
tribution to  take  place  when  his  will 
would  become  operative  according  to  the 
ordinary  rule  of  law.  This  interpreta- 
tion gives  effect  to  the  words  ''which 
may  be  hereafter  procreated,"  by  apply- 
ing it  to  children  to  be  bom  between  the 
date  of  the  will  and  his  own  death. 
Whether,  if  grandchildren  had  been  bom 
between  his  death  and  that  of  his  wife, 
lihey  might  have  been  entitled  to  a  share 
of  the  whole  or  of  half  the  property 
disposed  of  by  the  mutual  will,  does  not 
arise,  inasmuch  as  his  wife  died  before 
the  second  marriage  of  his  daughter. 

On  the  question  whether  Merciana  and 
Dias  took  one  share  or  two  their  Lord- 
ships agree  with  the  Supreme  Court. 

The  rule  of  English  law  that  a  gift  to 
a  man  and  his  wife  and  to  a  third  person, 
is  to  be  construed  as  a  gift  of  a  moiety 
to  the  husband  and  wife  and  a  moiety  to 
the  third  person,  is  founded  on  the  doc- 
trine of  English  law  that  husband  and 
wife  are,  for  most  purposes,  one  person. 
And  yet  any  indication,  however  slight, 
of  an  intention  that  each  shall  take 
separately  has  been  held  to  defeat  the 
application  of  this  doctrine.  Warrington 
V.  Warrington  (11),  Paine  v.  Wagner  (12), 
and  other  cases  illustrate  the  nice  dii9- 
tinctions  which  have  been  given  effect  to 
on  this  subject.  Lord  Justice  Knight 
Bruce  {In  re  Wylde  (6))  attributes  the 
rule  to  the  position,  which  he  describes  as 
"  peculiar,"  of  husband  and  wife  under 
our  law. 

Under  the  Roman  Dutch  law  the  per- 
sonal property  of  the  wife  is  ordinarily, 
in  the  absence  of  special  ante-nuptial 
agreement,  held  by  the  spouses  as  part- 
ners, each  on  the  death  of  the  other  being 
entitled  to  his  or  her  share,  while  in  this 
country  the  whole  personal  property  of 
the  wife,  including  even  such  choses  in 
action  as  he  may  reduce  into  possession, 
become  the  absolute  property  of  the  hus* 
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band.  It  wonld  not  be  difficnlt  to  point 
out  many  other  important  differences  in 
the  relations  of  hnsband  and  wife  nnder 
the  two  systems  of  law  ;  indeed,  so  many 
are  these  differences,  that  it  wonld  not 
be  incorrect  to  state  as  a  general  proposi- 
tion that  whereas  the  English  law  as- 
sumes a  hnsband  and  wife  to  be,  for  most 
purposes,  one  person,  the  Roman  Dutch 
law  assumes  them  to  be,  for  most 
purposes,  two.  Their  Lordships  are  of 
opinion  that  the  reason  of  the  rule  which 
applies  in  England  &ils  in  its  application 
to  Ceylon,  and  they  construe  the  words 
of  the  will,  which  direct  a  division  of 
property  between  three  persons  according 
to  what  seems  their  natural  meaning, 
namely,  as  directing  its  division  into 
three  parts. 

But  this  view  does  not  altogether  dis- 
pose of  the  interest  of  Dias. 

The  Supreme  Court  appear  to  have 
assumed  tnat  the  mutual  will  of  Don 
Adrian  and  Cornelia  "  spoke  "  from  the 
death  of  the  first  dying,  and  that,  even  if 
Cornelia  might,  after  the  death  of  her 
husband,  have  revoked  it,  yet,  as  she  did 
not,  it  operated  from  that  date  upon  the 
whole  of  the  joint  property. 

Their  Lordships  cannot  assent  to  this 
yiew.  A  mutual  will  is,  as  was  pointed 
out  by  this  Board  in  Dermysen  v.  Mostert 
(7),  in  effect  two  ^Is,  the  disposition  of 
each  sharer  being  applicable  to  his  or  her 
half  of  the  joint  property. 

They  regi^  the  expression  in  the  will, 
"  all  the  estates,  g^oods,  effects,  chattels, 
and  things  whatsoever  and  wheresoever 
the  same  may  be  which  shall  be  left  at 
the  death  of  the  first  deceased  of  the 
appearers,"  as  having  no  other  operation 
than  to  describe  the  property  dealt  with 
by  the  will,  excluding,  as  they  do,  pro- 
perty after  acquired  by  the  survivor. 

Their  Lordships  are,  therefore,  of  opi- 
nion that  Dias  took  a  third  share  of  the 
Sroperty  of  Don  Adrian  on  Don  Adrian's 
eath ;  but  that,  inasmuch  as  he  died 
before  Cornelia,  his  share  of  her  property 
lapsed  into  the  residue,  which  on  her 
death  her  daughter  and  her  grand-dangh- 
ter  were  entitled  to  divide  equally  between 
them. 

For  these  reasons  their  Lordships  will 
humUy  advise   Her  Majesty  that   the 


judgment  appealed  againsfc  be  reversed, 
and  that  in  lieu  thereof  it  be  declared 
that  the  children  of  Meroiana  by  her 
second  husband  took  nothing  under  the 
will  of  Don  Adrian  and  Cornelia  his  wife. 
That  upon  the  death  of  Don  Adrian  his 
half  of  the  property  dealt  with  by  the 
will  became  divisible  in  three  equal 
shares  among  Meroiana,  Dias  and  the 
plaintiff,  and  that  upon  the  death  of 
Cornelia,  her  half  of  the  property  be- 
came divisible  in  equal  shues  between 
Meroiana  and  the  plaintiff;  and  that  the 
plaintiff  is  entitled  to  half  of  the  pro- 
perty held  in  community  by  Dias  and  his 
wife,  and  the  cause  be  remitted,  with  these 
declarations,  to  the  Supreme  Court  of 
Ceylon.  There  will  be  no  coste  of  this 
appeal. 


Solicitors — Gronin   &   Bivolta*    for   appellftnt; 
Arthur  Cayley,  for  respondents 
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IT  ^Tin      '       BCOLBSUSTIQUBS    DU    SIMI- 
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'     MONTBBAL  (retpondenU). 

Oomada — AcUve  Servitude — Bepcar  of 
Boad— Servient  Tenement — Sale  by  Sheriff 
— Preeoriptionf  Effect  of-^OivU  Oode^  Arte. 
499,  2261. 

By  Art.  499  of  the  Owit  Code  of  Canada 
"  a  real  eervUude  ie  a  charge  impoeed  on 
one  real  estate  for  the  benefit  of  another 
belonging  to  a  dLffereni  propridwr.^* 

Held,  tha^  a  servitude  may  be  impoeed  to 
make  or  fitatWam  a  road^  and  that  euch 
servitude  is  not  purged  on  a  sale  of  the 
servient  tenement  by  the  Sher^^  or  the 
rights  to  such  servitude  barred  by  non^ 
repair,  provided  the  user  has  eoniiniued. 

This  was  an  appeal  from  firom  a  judg* 
ment  of  the  Court  of  Queen's  Bench  tor 
the  Province  of  Quebec. 

The  respondente  were  Seigneurs  of 
the  Seiffneurie  de  I'lsle  de  MontreaL  By 
a  notarial  deed|  dated  the  16th  of  Novenu 
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ber,  1804,  they  granted  to  one  Oliver 
Smith  certain  lands  sitnate  in  the  parish 
da  Saolt  an  Recollet,  adjoining  certain 
other  lands  retained  by  and  still  in  the 
possession  of  the  respondents.  The  gprant 
to  Oliver  Smith  was  expressed  to  be 
made  upon  certain  terms  and  conditions, 
and  amongst  others  npon  the  condition 
that  the  said  Oliver  Smith  or  his  repre- 
sentatives  should  ftimish  land  for  the 
entire  breadth  of  the  road  fronting  the 
land,  the  subject  of  the  conveyance,  and 
further  should  make  and  maintain  such 
road,  and  also  should  make  and  maintain 
the  fences  and  ditches  on  both  sides  of 
the  road  so  long  as  the  said  Seigoeurs 
should  remain  in  possession  of  the  oppo- 
site property. 

The  important  part  of  the  deed  was  as 
follows : — 

**  Plus  k  la  charge  que  tant  que  les  dits 
Sieurs  Seigneurs  seront  voisins,  le  dit 
prenear  sera  charg6  senl  de  toutes  les 
cldtures  et  fosses  n^cessaires  le  long  de  la 
ligpie  de  separation  sans  pouvoir  demander 
aucan  decouvert  aux  dits  Sieurs  Seig- 
neurs, plus  le  dit  preneur,  ses  dits  hoirs 
et  ayant-causes  seront  charg^  de  fournir 
toote  la  largeur  du  chemin  sur  le  front 
de  la  dite  terre  et  ensuite  de  le  faire  et 
I'entretenir^  et  m^me  de  faire  les  fosses  et 
cl6ture8  des  deux  c6t6s  du  dit  chemin 
tant  que  les  dits  Sieurs  Seigneurs  poss6- 
deronl  la  partie  du  dit  domaine  opposee.*' 

On  the  7th  of  February,  1862,  part  of 
the  land  granted  by  the  deed  of  the  16  th 
of  Noveniber,  1804,  was  seized  and  taken 
in  execution  by  the  Sheriff  of  Montreal, 
and  was  sold  and  purchased  by  the  ap- 
pellant. 

The  respondents  not  having  repaired 
the  half  of  the  road  fronting  that  portion 
of  their  property  which  had  been  retained 
by  them,  and  which  was  opposite  to  the 
land  so  purchased  by  the  appellant,  the 
authorities  of  the  parish  du  Sault  au 
Recollet,  commenced  an  action  against 
the  respondents,  to  recover  the  expenses 
of  repairing  that  portion  of  the  road. 

On  the  20th  of  March,  1874,  the  re- 
spondents commenced  an  action  en  gar- 
antie  against  the  appellant,  which  was  the 
subject  of  the  present  appeal. 

By  the  declaration  the  respondents, 
after  setting  out  the  provisions  in  the 
you  49.— PsTf.  Couir. 


conveyance  to  Oliver  Smith,  alleged  that 
the  appellant  was  and  had  been  for  many 
years  the  possessor  aud  proprietor  of  the 
land  conveyed  by  the  said  deed,  and  as 
such  possessor  and  proprietor  was  liable 
to  maintain  the  whole  of  the  said  road, 
the  respondents  being  still  the  possessors 
and  proprietors  of  the  property  opposite 
to  the  appellant*s  land.  The  declaration 
then  went  on  to  allege  that  the  appellant 
having  failed  to  do  the  necessary  repairs, 
the  corporation  of  the  parish  du  Sault 
au  Hiccollet  had  repaired  the  road  and 
had  brought  an  action  against  the  respon- 
dents to  recover  the  amount  of  such 
repairs,  and  the  respondents  prayed  that 
the  appellant  might  be  ordered  to  g^r- 
antee  and  indemnify  the  respondents  from 
any  judgment  which  might  be  given  and 
pronounced  against  them. 

The  appellant  pleaded  that  he  had  pur- 
chased the  land  sought  to  be  charged  at 
a  public  sale  of  the  sheriff  free  from  any 
charge,  obligation  or  servitude,  and  that 
such  sale  had  discharged  the  land  from 
any  such  charge  as  was  claimed  by  the 
respondents.  The  appellant  also  pleaded 
that  any  such  right,  charge  or  servitude, 
as  claimed  by  the  respondents,  if  it  existed, 
was  barred  by  prescription,  the  appellant 
having  had  peaceable  possession  of  the 
said  land  for  more  than  ten  years  as  htma 
fide  proprietor  thereof. 

The  first  action  proceeded  to  hearing  and 
the  Superior  Court  gave  judgment  in  the 
principal  action,  in  which  the  respondents 
were  defendants,  and  thereby  adjudged 
that  the  respondents  should  pay  to  the 
corporation  of  the  parish  du  Sault  au 
BecoUet  the  claim,  with  interest  and 
costs. 

The  action,  which  was  the  subject  of 
the  present  appeal,  was  then  proceeded 
with  and  judgment  therein  was  given  in 
the  Superior  Court  to  the  effect  that  the 
appellant  should  guarantee  and  indemnify 
the  respondents  against  the  judgment 
pronounced  against  them  in  the  principal 
action. 

From  this  judgment  the  appeal  was 
brought. 

Mr.  Barnard  and  Mr,  Kenelm  E,  Dighy, 
for  the  appellant. — The  obligation  of 
repairing  the  road  created  by  the  deed 
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was  merely  a  personal  obligation,  binding 
only  on  the  parties  to  the  deed,  and  their 
representatives,  or  at  all  events,  was  not 
a  servitude  within  the  meaning  of  Article 
499  of  the  Civil  Code  of  Lower  Canada. 
If  any  charge  was  created  binding  the 
land  comprised  in  the  deed,  the  sale  by 
the  sheriff  liberated  and  discharged  the 
land  from  any  sach  charge.  If  any  such 
servitude  as  the  respondents  allege  ever 
existed,  the  right  which  the  respondents 
may  have  had  in  respect  thereof  is  now 
barred.  The  appellant  has  had  posses- 
sion for  more  than  ten  years  before  the 
commencement  of  the  action.  They  re- 
ferred to  Toullier,  pp  241,  223,  No.  382  ; 
Pardessus,  Seinjitudes^  p.  25,  No.  10,  p.  28, 
No.  11  ;  Grande  Coutume  de  Ferriere,  p. 
1,474,  No.  7 ;  Pothier,  Gout  d^Grleans, 
pp.  87,  90 ;  Succession,  ch.  4,  Art.  5 ; 
Obligation,  No.  679  ;  1  Delvincourt,  p, 
419,  Nos.  4-5 ;  HeinecciuSf  Traduction  de 
Bertheloty  p.  112  ;  Duranton,  vol.  5,  No. 
613  ;  Prescription,  No.  330 ;  Demolomhe^ 
vol.  2,  12,  Nos.  871,  873,  875,  876,  877 ; 
Gode  Gtvilf  of  Ganada,  Arts.  499,  554,  555, 
2,236 ;  Gode  Napoleon,  Art.  2,257,  and  to 
Mvrray  v.  WPherson  (1). 

Mr.  Benjamin  and  Mr.  Rodwell^  for  the 
respondents,  were  not  heard. 

Sir  MoNTAQUE  E.  Smith  delivered  the 
judgments  of  their  Lordships  (2). 

This  appeal  arises  in  two  actions  which 
were  brought  in  the  Superior  Court  of 
the  Province  of  Quebec.  The  original 
action  was  brought  by  La  Corporation  de 
la  Paroisse  du  Sault  au  Becollet  against 
Les  Eccl6siastiques  du  S6minaire  de  St. 
Sulpice  de  Montreal,  to  recover  the  ex- 
penses of  the  repair  of  part  of  a  road 
which  the  seminary  was  liable  by  the 
general  law  to  repair.  The  seminary, 
who  are  the  respondents  in  the  present 
appeal,  then  brought  an  action  en  garantie 
against  the  appellant,  Mr.  Dorion,  to 
compel  him  to  indemnify  them  from  the 
consequences  of  the  action  by  the  parish, 
on  the  ground  that  he  held  an  estate  subject 
to  an  obligation  to  repair  the  portion  of 
the  road  in  respect  of  which  the  seminary 
were  sued  by  the  parish. 

(1)  6  Lower  Can.  Rep.  359. 

(2)  Sir  James  W.  Colvile;  Sir  Barnes  Peacock; 
Sir  Montague  E.  Smith ;  and  Sir  Robert  P.  Collier. 


The  circumstances  which  gave  occasion 
to  the  action  en  garantie  are  shortly  these : 
On  the  16th  of  November,  1804,  a  eeig- 
norial  deed  was  executed  between  the 
seminary  of  the  one  part  and  one  Oliver 
Smith  of  the  other,  by  which  the  semi- 
nary  granted  land,  part  of  a  larger  estate, 
to  Smith  upon  certain  conditions.  The 
condition  which  creates  the  obligation  in 
question  is  the  following : — "  Plus  le  dit 
preneur,  ses  dits  hoirs  et  ayant-canses 
seront  charges  de  f  oumir  toute  la  largeur 
du  chemin  sur  le  front  de  la  dite  terre,  et 
ensuite  de  le  faire  et  I'entretenir,  et  meme 
de  faire  les  fosses  et  cldtures  des  deux 
c6t^s  du  dit  chemin  tant  que  les  dits 
sieurs  seigneurs  poss^deront  la  partie  du 
dit  domaine  oppos^e."  The  land  so 
granted  to  Smith,  though  it  does  not 
appear  by  what  means,  became  the  pro- 
perty of  one  Dugas  and  his  wife,  and  was 
sold  by  the  sheriff  on  the  7th  of  Sep- 
tember, 1862,  under  a  decree  against 
Dugas  and  his  wife,  to  Dorion,  the  appel- 
lant. 

It  is  contended,  on  the  part  of  the 
appellant,  that  whatever  obligation  was 
created  by  the  grant  to  Smith  to  repair 
the  piece  of  road  in  question  was  purged 
by  the  sheriff's  sale;  and  he  relied  on 
certain  Articles  of  the  Code  of  Procedure 
for  Lower  Canada,  which  are  to  the  effect 
that  a  sale  by  the  sheriff  discharges  the 
estate  from  all  real  claims  except  those 
specifically  mentioned.  One  of  those 
specifically  mentioned  is  servitudes. 
Article  709  is  this : — "  A  sheriff^s  sale  does 
not  discharge  immoveables  from  servitudes 
with  which  they  are  charged." 

The  question  in  this  case  is,  whether 
the  obligation  contained  in  the  original 
deed  of  grant  of  this  estate  to  Smith 
created  a  servitude.  In  considering  this 
question  the  provisions  of  the  Civil  Gode 
of  Canada  which  define  and  enumerate 
servitudes  are  to  be  regarded.  Article 
490  of  that  Code  defines  generally  a  ser- 
vitude : — "  A  real  servitude  is  a  charge 
imposed  on  one  real  estate  for  the  benefit 
of  another  belonging  to  a  different  pro- 
prietor." The  obligation  to  repair  a  road 
imposed  on  one  estate  for  the  benefit  of 
the  owners  of  another  would,  prima  fade^ 
seem  to  be  a  charge  within  the  terms  of 
this  article.  No  doubt,  by  the  old  French 
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law  founded  on  tHe  Roman  law,  and  by 
the  law  of  Canada  before  the  Code,  a  ser-. 
yitade  was  understood  to  be,  that  the 
owner  of  the  servient  tenement  was  only 
to  suffer,  and  not  to  do  any  act.  It  is 
unnecessary  to  cite  the  authorities  on 
that  subject,  because  the  old  law  is  clear, 
and  may  be  taken  to  be  correctly  stated 
by  TouUier  (3rd  volume)  in  Nos.  377  and 
3/8,  which  are  cited  by  Mr.  Justice 
Belanger  in  his  judgment.  Toullier's 
observations  are  an  exposition  of  the 
maxim  : — **'  Servitutum  non  ea  natura  est 
ut  aliquid  faciat  quis — sed  ut  aliquid 
patiatur  aut  non  faciat."  It  is  admitted 
by  writers  on  the  French  Code,  which 
contains  a  definition  and  enumeration  of 
servitudes  similar  to  those  found  in  the 
Canada  Code,  that  the  principle  of  the 
old  law  has  been  invaded,  and  that  under 
the  Code  some  active  servitudes  may  be 
imposed  upon  land.  But  they  qualify 
the  admission  by  afi&rming  that  only  such 
active  servitudes  as  are  ancillary  to  ser- 
vitudes in  their  strict  meaning  are  con- 
templated by  the  Code. 

In  reference  to  the  particular  obliga- 
tion in  question,  the  following  articles  of 
the  Canada  Code  are  material  to  be  con- 
sidered: Article  553,  "He  to  whom  a 
servitude  is  due  has  the  right  of  making 
all  the  works  necessary  for  its  exercise 
and  its  preservation ; "  Article  554, 
'*  These  works  are  made  at  his  cost,  and 
not  at  that  of  the  proprietor  of  the 
servient  land,  unless  the  title  constitu- 
ting the  servitude  establishes  the  con- 
tra^." Therefore  the  Code  contemplates 
that,  in  the  creation  of  a  servitude,  the 
parties  may  by  contract  impose  the  active 
maintenance  of  it  upon  the  servient  tene- 
ment. Demolombe's  Conmientary  on  the 
Code  Napoleon  was  cited  to  establish 
that  a  limitation  had  been  placed  on  the 
generality  of  the  Article  of  that  Code 
which  corresponds  with  Article  499  of  the 
Canada  Code.  No  doubt  Demolombe  has 
put  a  limited  interpretation  upon  that 
article,  and  holds  that  it  must  be  confined 
to  those  active  servitudes  which  are 
ancillary  to  passive  servitudes.  He  says 
in  hia  12th  volume.  No.  871,  "  Reguliere- 
ment  le  propri^taire  du  fonds  servant 
n'est  tenu  que  d'une  obligation  toute 
passive."    But  he  goes  on  to  say  at  No. 


873 :  "  L'article  698,  au  contraire^  apres 
avoir  declare  que  les  ouvrages  necessaires 
k  Texercice  de  la  servitude  sont  aux  frais 
du  proprietaire  du  fonds  dominant,  et  non 
a  ceux  du  proprietaire  du  fonds  assujetti, 
cet  article  ajoute  cette  disposition:  A 
moins  que  le  titre  d'6tabli8sement  *  de  la 
servitude  ne  dise  le  contraire,'  et  decide, 
comme  regie  generale,  qu'il  est  permis 
par  Facte  constitutif  de  la  servitude  de 
mettre  ces  ouvrages  et  ses  frais  k  sa 

charge." 

In  the  present  case,  their  Lordships 
think  that  the  effect  of  the  deed  is,  that 
the  estate  was  conveyed  to  Smith  subject 
to  the  obligation  that  part  of  it  was  to  be 
used  for  a  road  which  the  grantee  was  to 
make  and  keep  in  repair.  The  land  to 
be  BO  used  was  not  excepted  out  of  the 
grant  to  Smith,  but  on  the  contrary  was 
granted  to  him  as  part  of  an  entire  estate, 
subject  to  the  obligation  that  it  should  be 
used  for  the  purpose  of  a  road.  The 
obligation  to  repair  was  not  an  indepen- 
dent servitude  separately  created,  but  was 
part  of  the  entire  servitude  imposed  upon 
the  land  on  the  grant  of  it.  In  its  in- 
ception there  can  be  no  doubt  that  this 
was  so,  and  that  the  obligation  was  for 
the  benefit  of  the  estate  which  the  semi- 
nary retained,  and  which  may  be  called 
the  dominant  tenement.  By  imposing 
the  obligation  upon  their  grantee  to 
furnish  the  land  for  the  road  out  of  the 
estate  granted  to  him,  the  seminary  es- 
caped the  liability  of  furnishing  any  of 
the  land  they  retained  for  that  purpose, 
and  they  provided  that  the  liability 
should  fall  upon  the  grantee  of  making 
and  repairing  the  road  for  its  whole 
breadth.  An  obligation  would  otherwise 
have  rested  upon  that  part  of  the  estate 
they  retained  to  make  and  repair  so  much 
of  the  road  as  was  opposite  to  their  land, 
ad  medvu/ra  filum, 

A  real  servitude  having  been  defined 
in  Article  499,  Article  600  is  in  these 
terms  :  "  It  arises  either  from  the  natural 
position  of  the  property  or  from  the  law, 
or  it  is  established  by  the  act  of  man ; " 
the  last  expression,  of  course,  meaning 
\}j  the  contract  of  the  parties.  Then  the 
Code,  having  dealt  with  those  which  arise 
from  the  situation  of  property,  proceeds 
in  Article  506  to  define  servitudes  estab- 
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lished  by  law :  "  Servitndea  established 
by  law  have  for  their  object  public  utility 
or  that  of  individuals."  Article  507, 
"  Those  established  for  public  utility  have 
for  their  object  the  foot-road  or  tow-path 
along  the  banks  of  navigable  or  floatable 
rivers,  the  construction  or  repair  of  roads, 
or  other  public  works."  So  that  one  of 
the  servitudes  which  may  be  imposed  by 
law  is  the  construction  and  the  repair  of 
roads.  Can  a  servitude  of  a  like  nature 
be  created  by  contract  ?  Their  Lordships 
think  it  is  unnecessary  to  determine  the 
question  in  this  naked  form,  because  they 
are  of  opinion,  for  the  reasons  above 
given,  that  the  obligation  to  make  and 
repair  the  road  formed  part  of  an  entire 
servitude,  to  allow  the  use  of  land  for  the 
jpurpose  of  a  front  road  (a  use  in  which 
the  owner  on  the  opposite  side  was  in- 
terested), and  to  make  and  repair  that 
road.  That  was  the  obligation  and  ser- 
vitude which  Smith  undertook  in  accept- 
ing the  grant  from  the  respondents,  and 
to  which  the  land  became  subject. 

Then  it  is  said  that  the  present  ap- 
pellant, Dorion,  bought  at  the  sheriff's 
sale  only  the  land  up  to  the  road.  Un- 
doubtedly it  is  so  described,  but  the 
obligation  to  repair  affected  the  whole  of 
the  estate  originally  granted  to  Smith, 
and  could  not  be  got  rid  of  by  Smith,  or 
anybody  deriving  title  from  or  through 
him,  severing  the  estate,  if,  indeed,  which 
is  not  clear,  the  sale  had  that  operation. 

Their  Lordships  think,  therefore,  that 
the  majority  of  the  Judges  below  were 
right  in  the  conclusion  to  which  they 
came,  that  this  obligation  was  a  servitude 
within  the  meaning  of  the  Civil  Code, 
that  it  was  not  purged  by  the  sheriff's 
sale,  and  was  kept  alive  by  force  of 
Article  709  of  the  Code  of  Civil  Proce- 
dure.  The  Judges  rest  their  judgpnent 
in  some  degree  upon  a  case  of  Murray 
V.  M*'Fher8<m  (1),  which  had  been  de- 
cided before  the  preparation  of  the 
Civil  Code,  and  they  say  that  some  pro- 
visions of  the  Code  were  founded  upon 
the  principle  acted  upon  in  that  decision. 
However  that  may  be,  their  Lordships 
think,  though  the  case  is  not  without  its 
difficulties,  that  they  ought  not  to  disturb 
the  decision  of  the  Court  below  upon 
this  point. 


The  next  question  is,  whether  the  right 
to  insist  on  this  servitude  has  been  taken 
away  by  prescription.  The  question 
arose  below,  and  has  been  argued  at  the 
bar,  whether  the  case  falls  within  Article 
2,251,  which  gives  a  prescription  of  ten 
years,  or  Article  562,  which  gives  a  pre- 
scription of  thirty  years.  It  was  ad- 
mitted that  the  latter  had  not  run  against 
the  right  in  point  of  time.  Then,  sup- 
posing that  the  appellant  is  right  in 
considering  that  Article  2,251  is  applic- 
able to  the  case,  their  Lordships  think 
that  the  right  is  not  prescribed  by  it. 
That  article  is  as  follows  :  "  He  who 
acquires  a  corporeal  immoveable  in  good 
faith  under  a  translatory  title  prescribes 
the  ownership  thereof^  and  liberates  him- 
self from  the  servitudes,  charges,  and 
hypothecs  upon  it  by  an  effective  posses- 
sion in  virtue  of  such  title  during  ten 
years."  If  this  servitude  were  to  be 
regarded  as  a  mere  obligation  to  defray 
certain  charges  as  an  independent  servi- 
tude, it  may  be  that  it  would  have  been 
prescribed  under  this  article,  inasmuch  as 
no  repairs  had  been  done,  and  no  claim 
made  in  respect  of  them,  for  a  period  of 
ten  years.  But  the  servitude,  as  their 
Lordships  understand  it,  and  as  they  have 
already  intimated,  was  not  of  this  nature ; 
and  it  appears  to  them  that  the  obligation 
to  repair  cannot,  for  this  purpose,  be  re- 
garded separately  from  the  obligation  to 
allow  the  land  to  be  used  as  a  road. 
Then,  if  that  be  so,  the  land  has  been 
constantly  used  as  a  road,  and,  therefore, 
the  appellant  has  not  had  effective  pos- 
session for  ten  years  in  virtue  of  his  title 
against  the  servitude  so  understood.  The 
Judges  below  have  unanimously  decided 
against  the  appellant  on  this  point. 

For  these  reasons,  their  Lordships  will 
humbly  advise  Her  Majesty  to  affirm  the 
judgments  of  the  CouH  below,  and  with 
costs. 


Solicitors  —  Freeman  &  Bothamley,  agents  for 
Barnard,  Montreal,  for  appellant ;  Kobinaon  & 
WiDdns,  agents  for  Geoffrion,  Bin&et,  &  Dorion, 
Montreal,  for  respondents. 
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1879       f^™*®*     VINCKNT     VALIN     (^ap- 

•n-w*  1Q  S      pelUmi)  v.  jean    lanqlois 

CofuuZa  —  Dominion  Farliament  — 

Powers    of—Oontroverted  EUciionB — 30 

Vict.  c.  3.  S8,  41,  91,  92,  Canadian  Acty 
37  Fie/,  c.  10. 

The  British  North  American  Act,  1867, 
by  section  41  enacts  that,  until  the  ParliO' 
ment  of  Canada  shall  otherwise  provide,  the 
laws  reUUing  to  controverted  elections  shall 
apply  to  elections  in  the  respective  prO' 
vinces. 

Section  91  enacts  that  it  shaU  be  lawful 
for  the  Parliament  of  Canada  to  make  laws 
in  all  matters  not  assigned  to  the  provincial 
legislatures,  and  section  92  that  such  legis- 
latures  shall  exclusively  make  laws  in  re- 
lation  to  the  administration  of  justice  in 
each  province. 

The  Dominion  Act,  7  Vict,  c.  10,  by  sec- 
turn  3  enacts  that  the  Superior  Court  of 
each  province  shall  have  jurisdiction  in 
election  petitions : — 

Held,  that  an  election  petition  is  not  a 
mcUter  in  relation  to  the  administration  of 
justice  within  the  meaning  of  section  92, 
and  was  within  the  legislative  power  of  the 
Dominion  Parliament. 

This  was  a  petition  for  leave  to  appeal 
from  a  judgment  of  the  Supreme  Court 
of  Canada. 

The  petition  stated  that  the  appellant 
was  elected  a  member  of  the  House  of 
Commons  of  Canada  for  Montmorency, 
and  that  the  respondent  was  also  a  can- 
didate for  the  same  place  at  the  same 
election.  That  the  respondent  filed  a 
petition  in  the  Superior  Court  of  Quebec 
against  the  return  of  the  appellant, 
aUeging  that  the  appellant  had  been 
guilty  of  bribery  at  the  said  election. 
That  in  January,  1879,  the  petition  came 
on  for  hearing  before  the  Chief  Justice, 
when  the  appellant  objected  to  the  juris- 
diction of  the  Court,  but  such  objection 
was  dismissed.  That  the  petitioner  ap- 
pealed to  the  Supreme  Court  of  Canada, 
which  Court  afarmed  the  judgment  of 
the  Court  of  Quebec  and  transmitted  the 
petition  to  that  Court  to  be  proceeded 
with  according  to  law. 

The    British    North    American    Act, 


1867,  by  section  41  enacts  that,  untH  the 
Parliament  of  Canada  otherwise  provides, 
all  the  laws  in  force  in  the  several  pro- 
vinces of  the  union  in  relation  to  the 
qualification  or  disqualification  of  the  per- 
sons to  be  elected,  or  to  sit  or  vote  as 
members  of  the  House  of  Assembly  or 
Legislative  Assembly  in  the  several  pro- 
vinces and  to  the  trial  of  controverted 
elections,  and  the  proceedings  incident 
thereto,  shall  apply  to  the  election  of 
members  to  serve  in  the  House  of  Com- 
mons of  the  several  provinces. 

The  91st  section  enacts  that  it  shall  be 
lawful'  for  the  Queen,  by  and  with  the 
advice  and  consent  of  the  Senate  and 
House  of  Commons  to  make  laws  for  the 
peace,  order  and  good  government  of 
Canada  in  relation  to  all  matters  not 
comine  within  the  classes  of  subjects  by 
that  Act  assigned  exclusively  to  the 
legislatures  of  the  provinces. 

The  92nd  section  enacts  that  in  each 
province  the  Legislature  may  exclusively 
make  laws  in  relation  to  ''  the  adminii>- 
tration  of  justice  in  the  province  in- 
cluding the  constitution,  maintenance  aud 
organisation  of  provincial  Courts  and 
procedure  in  civil  matters  in  those 
Courts." 

The  101st  section  provides  that  '*  the 
Parliament  of  Canada  may,  notwith- 
standing anything  in  this  Act,  from  time 
to  time  provide  for  the  constitution  and 
organization  of  a  general  Court  of  Appeal 
for  Canada  and  for  the  establishment  of 
any  additional  Courts  for  the  better 
administration  of  the  laws  of  Canada. 

The  Dominion  Controverted  Elections 
Act,  1874  (37  Vict.  c.  10),  by  section  3. 
provides  that  for  the  purposes  of  that 
Act  as  respects  elections  in  the  several 
provinces,  "  The  Court "  shall  mean  in 
the  province  of  Quebec  the  Superior 
Court  for  that  province,  and  such  Court 
shall  have  the  same  powers,  jurisdiction 
and  authority  with  reference  to  an  elec- 
tion petition,  and  the  proceedings  thereon, 
as  if  such  petition  were  an  ordinary  cause 
within  its  jurisdiction. 

The  38  Vict.  c.  11  created  a  Supreme 
Court  for  the  dominion  of  Canada,  and 
the  4Sth  section  provided  that  when  such 
Supreme  Court  should  be  constituted, 
any  party  to  an  election  petition  under 
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37  Vict,  who  might  be  dissatisfied  with 
the  judgment  of  the  Court  of  the  pro- 
vinces might  appeal  to  such  Supreme 
Court. 

Mr,  Benjamin  and  Mr,  Bnice,  for  the 
petitioner. — The  Parliament  of  Canada 
owes  all  its  authority  to  the  Act  of  1867. 
That  statute  expressly  excludes  the  juris- 
diction of  the  Dominion  Parliament  in 
matters  relating  to  the  administration  of 
justice.  The  trial  of  an  election  petition 
must  be  a  matter  relating  to  the  adminis- 
tration of  justice.  The  power  giv.en  by 
the  Act  to  the  Supreme  Court  of  the  pro- 
vinces to  try  election  petitions  was  ultra 
vires,  and  can  have  no  validity.  The 
Superior  Court  had  no  jurisdiction  to  try 
the  petition. 

The  respondent  did  not  appear. 

Lord  Selborne  delivered  the  judgment 
of  their  Lordships  (1). 

Their  Lordships  have  carefully  con- 
sidered the  able  argument  which  they 
have  heard  from  Mr.  Benjamin,  and  they 
feel  glad  that  so  full  an  argument  has 
been  offered  to  them,  because  there  can 
be  no  doubt  that  the  matter  is  one  of 
great  importance.  The  petition  is  to 
obtain  leave  to  appeal  from  two  con- 
current judgments  of  the  Court  of  First 
Instance  and  of  the  Court  of  Appeal 
affirming  the  competency  and  validity  of 
an  Act  of  the  Dominion  Legislature  of 
Canada.  Nothing  can  be  of  more  im- 
portance, certainly,  than  a  question  of 
that  nature,  and  the  subject-matter  also, 
being  the  mode  of  determining  election 
petitions  in  cases  of  controverted  elections 
to  seats  in  the  Parliament  of  Canada,  is 
beyond  all  doubt  of  the  greatest  general 
importance.  It  therefore  would  have 
been  very  nnBatisfactorv  to  their  Lord- 
ships to  be  obliged  to  dispose  of  such  an 
application  without  at  least  having  had 
the  grounds  of  it  very  fully  presented  to 
them.  That  has  been  done,  and  I  think 
I  may  venture  to  say  for  their  Lordships 
generally  that  they  very  much  doubt 
whether,  if  there  had  been  an  appeal  and 
counsel  present  on  both  sides,  the  grounds 

(1)  Lord  Selborne;  Sir  Jamea  W.  Oolvile;  Sir 
Barnes  Peacock;  Sir  Montague  E.  Smith;  and  Sir 
Bobert  P.  Collier. 


on  which  an  appeal  would  have  been 
supported,  or  might  have  been  supported, 
could  have  been  better  presented  to  their 
Lordships  than  they  have  been  upon  the 
present  oocasion  by  Mr.  Benjamin. 

In  that  state  of  the  case  their  Lordships 
must  remember  on  what  principles  an 
application  of  this  sort  should  be  granted  or 
refused.  It  has  been  rendered  necessary,  by 
the  legislation  which  has  taken  place  in 
the  colony,  to  make  a  special  application  to 
the  Crown  in  such  a  case  for  leave  to 
appeal ;  and  their  Lordships  have  decided 
on  a  former  occasion  that  a  special  appli- 
cation of  that  kind  should  not  be  lightly 
or  very  easily  granted ;  that  it  is  neces- 
sary to  shew  both  that  the  matter  is  one 
of  importance,  and  also  that  there  is 
really  a  substantial  question  to  be  deter- 
mined. It  has  been  already  said  that 
their  Lordships  have  no  doubt  about  the 
importance  of  this  question,  but  the  con- 
sideration of  its  importance  and  the  nature 
of  the  question  tell  both  ways.  On  the 
one  hand  those  considerations  would  un- 
doubtedly make  it  right  to  permit  an 
appeal,  if  it  were  shewn  to  their  Lord- 
ships, prima  facie  at  all  events,  that  there 
was  a  serious  and  a  substantial  question 
requiring  to  be  determined.  On  the 
other  hand,  the  same  considerations  make 
it  unfit  and  inexpedient  to  throw  doubt 
upon  a  great  question  of  oonstitutional 
law  in  Canada,  and  upon  a  decision  of  the 
Court  of  Appeal  there,  unless  their  Lord- 
ships are  satisfied  that  there  is,  prima 
faciey  a  serious  and  a  substantial  question 
requiring  to  be  determined.  Their  Lord- 
ships are  not  satisfied  in  this  case  that 
there  is  any  such  question,  inasmuch  as 
they  entertain  no  doubt  that  the  decisions 
of  the  Lower  Courte  were  correct.  It  is 
not  to  be  presumed  that  the  Legislature 
of  the  Dominion  has  exceeded  its  powers, 
unless  upon  grounds  really  of  a  serious 
character.  In  the  present  case  their 
Lordships  find  that  the  subject-matter  of 
this  controversy,  that  is,  the  determination 
of  the  way  in  which  questions  of  this 
nature  are  to  be  decided,  as  to  the  validity 
of  the  returns  of  members  to  the  Canadian 
Parliament,  is,  beyond  all  doubt,  placed 
within  the  authority  and  the  legislative 
power  of  the  Dominion  Parliament  by  the 
41st  section  of  the  Act  of  1863,  to  which 
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reference  lias    been    made ;    upon  that 
point  no  controversy  is  raised.     The  con* 
troversy   is    solely  whether    the  power 
which    that    Parliament    possesses     of 
making  provision  for  the  mode  of  deter- 
mining such   questions  has  been  com- 
petently or  incompetently  exercised.  The 
only  ground  on  which  it  is  alleged  to 
have    been    incompetently    exercised   is 
that  by  the  91st  and  92na  clauses  of  the 
Act  of  1867,  which  distribute  legislative 
powers  between  the  provincial  and  the 
Dominion  legislatures,  the  Dominion  Par- 
liament is  excluded  from  the  power  of 
legislating  on  any  matters  coming  within 
those  classes  of  subjects  which  are  as- 
Bigned  exclusively  to  the  Legislatures  of 
the  provinces.     One  of  those  classes  of 
subjects  is  defined  in  these  words  by  the 
14th   sub-section   of   the    92nd  clause  : 
"The  administration  of  justice   in  the 
province,     including     the    constitution, 
maintenance    and  organisation    of  pro- 
vincial Courts  both  of  civil  and  of  crimi- 
nal jurisdiction,  and  including  procedure 
in  civil  matters  in  those  Courts."     The 
argument,  and  the  sole  argument,  which 
has  been  offered  to  their  Lordships  to 
induce  them  to  come  to  the  conclusion 
that  there  is  here  a  serious  question  to  be 
determined,  is  that  the  Act  of  1874,  the 
validity  of   which  is    challenged,    con- 
travenes that  particular  provision  of  the 
92nd  section,  which  exclusively  assigns 
to  the  provincial  legislatures  the  power  of 
legislating  for  the  administration  of  justice 
in   the  provinces,  including  the  consti- 
tution, maintenance  and  organisation  of 
provincial  Courts  of  civil  and  criminal 
jurisdiction,  and  including  procedure  in 
civil  (not  in  criminal)  matters  in  those 
Courts.     Now  if  their  Lordships  had  for 
the  first  time,  and  without  any  assistance 
from  anything  which  has  taken  place  in 
the  colony,  to  apply  their  minds  to  that 
matter,  and  even  if  the  41st  section  were 
not  in  the  Act,  it  would  not  be  quite  plain 
to  them  that  the  transfer  of  the  juris- 
diction  to  determine  upon  the  right  to 
seftts    in    the    Canadian    Legislature — a 
thing  which  had  been  always  done,  not 
by    Courts  of  justice,   but  otherwise — 
would  come  within  the  natural  import  of 
those  general  words:  **The  administration 
of  justice  in  the  province,  and  the  consti* 
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tution,  maintenance  and  organisation  of 
provincial  Courts,  and  procedure  in  civil 
matters  in  those  Courts.''     But  one  thing 
at  least  is  clear,  that  those  words  do  not 
point  expressly  or  by  any  necessary  im- 
plication to    the    particular    subject  of 
election  petitions ;  and  when  we  find  in 
the  same  Act  another  clause  which  deals 
expressly  with  those  petitions  there  is  not 
the  smallest  difficulty  in  taking  the  two 
clauses    together    and  in  placing  upon 
them    both    a    consistent    construction. 
That  other  clause,   the  41st,   expressly 
says  that  the  old  mode  of  determining 
this  class  of  questions  was  to  continue 
until  the  Parliament  of   Canada  should 
otherwise  provide.     It  was  therefore  the 
Parliament  of  Canada  which  was  other, 
wise  to  provide.  It  did  otherwise  provide 
by  the  Act  of  1873,  which  Act  it  after- 
wards altered,  and  then  passed  the  Act 
now  in  question.     So  far  it  would  appear 
to  their  Lordships  very  difficult  to  suggest 
any  ground  upon  which  the  competency 
of    the    Parliament    of   Canada    so    to 
legislate  could    be  called    in    question. 
But  the  g^und  which   is   suggested  is 
this,  that  it  has  seemed  fit  to  the  Parlia- 
ment of  Canada  to  confer  the  jurisdiction 
necessary  for  the  trial  of  election  petitions 
upon  Courts  of  ordinary  jurisdiction  in 
the  provinces,  and  it  is  said  that  although 
the   Parliament  of  Canada  might  have 
provided  in  any  other  manner  for  those 
trials,  and  might  have  created  any  new 
Courts  for  this  purpose,  it  could  not  com- 
mit the  exercise  of  such  a  new  jurisdic- 
tion   to  any  existing  Provincial   Court. 
After    all   their  Lordships   have    heard 
from  Mr.  Benjamin,  they  are  at  a  loss  to 
follow   that   argument,   even    supposing 
that  this  were  not  in  truth  and  in  sub- 
stance the  creation  of  a  new  Court.     If 
the  subject-matter  is  within  the  jurisdic- 
tion of  the  Dominion  Parliament,  it  is 
not  within  the  jurisdiction  of  the  Provin- 
cial Parliament,  and  that  which  is  ex- 
cluded by  the  91st  section  from  the  juris- 
diction of  the  Dominion  Parliament  is  not 
anything  else  than  matters  coming  within 
the  classes  of  subjects  assigned  exclusively 
to  the  Legislatures  of  the  provinces.   The 
only  material  class  of  subjects  relates  to 
the  administration  of  justice  in  the  pro- 
vinces, whicTi,  read  with  the  41st  sec- 
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iioTi,  cannot  be  reasonably  taken  to  have 
anything  to  do  with  election  petitions. 
There  is  therefore  nothing  here  to  raise  a 
doubt  about  the  power  of  the  Dominion 
Parliament  to  impose  new  duties  upon 
the  existing  Provincial  Courts,  to  give 
them  new  powers,  as  to  matters  which 
do  not  come  within  the  classes  of  sub- 
jects assigned  exclusively  to  the  Legis- 
latures of  the  provinces.  But  in  addi- 
tion to  that,  it  appears  that  by  the  Act 
of  1873  which,  even  by  those  Judges 
who  are  said  to  have  disputed  the  com- 
petency of  the  Act  of  1874,  is  admitted 
to  have  been  competent  to  the  Dominion 
Parliament,  what  appears  to  their  Lord- 
ships to  be  exactly  the  same  thing  in 
sabstance,  and  not  so  very  different  even 
in  form,  was  done.  It  was  intended  that 
when  a  Court  of  Appeal  should  be  con- 
stituted for  the  Dominion,  a  Judge  of  that 
Court  of  Appeal  should  be  the  Judge  in 
the  first  instance  of  election  petitions, 
and  three  Judges  of  the  same  Court 
should  have  power  to  sit  in  appeal  (rom 
any  judgment  of  a  single  Judge.  But  it 
was  necessary  also  to  provide  for  the  in- 
terval between  the  passing  of  the  Act  and 
the  constitution  of  sach  a  Court  of  Ap- 
peal ;  and  that  Act  of  1873  provided  that 
m  the  mean  time  the  Judges  of  the  exist- 
ing  Provincial  Courts  should  exercise, 
under  regulations  contained  in  it,  the  same 
jurisdiction.  It  did  not  indeed  say  the 
Courts ;  it  said  the  Judges  of  the  Courts ; 
and  that  is  really  in  their  Lordships'  view 
the  sole  difference,  for  this  purpose,  be- 
tween the  Act  of  1873  and  the  Act  of 
1 874.  The  Act  of  1874  in  sabstance  does 
the  same  thing,  except  that  in  the  defi- 
nition clause  it  uses  this  language :  **  The 
expression  '  the  Court,'  as  respects  elec- 
tions in  the  several  provinces  hereinafter 
mentioned  respectively,  shall  mean  the 
Courts  hereinafter  mentioned  or  any 
Judges  thereof ; "  and  then  it  mentions  by 
their  known  names  the  existing  Courts  of 
the  different  provinces.  When  their 
Lordships  go  on  to  look  at  the  provisions 
which  follow  in  the  Act,  it  is  clear  not 
only  that  a  new  jurisdiction  is  conferred 
upon  those  Courts,  but  that  everything 
necessary  for  the  exercise  of  that  new 
jurisdiction  is  provided  for,  even  the 
power  to  take  evidence ;  it  is  said  that  a 


single  Judge  in  rotation,  and  not  the 
entire  Court,  is  to  exercise  that  jurisdic- 
diction ;  and,  in  the  48th  section, — "  That 
on  the  trial  of  an  election  petition,  and 
in  other  proceedings  under  this  Act,  the 
Judge  shall,  subject  to  the  provisions  of 
this  Act,  have  the  same  powers  of  juris- 
diction and  authority  as  a  Judge  of  one 
of  the  Superior  Courts  of  Law  or  Equity 
for  the  province  in  which  such  election  is 
held  sitting  in  term  or  proceeding  at  the 
trial  of  an  ordinary  civil  suit,  and  the 
Court  held  by  him  in  such  trial  shall  be  a 
Court  of  Record."  Words  could  not  be 
more  plain  than  those  to  create  this  as  a 
new  Court  of  Record,  and  not  the  old 
Court  with  some  superadded  jurisdiction 
to  be  exercised  as  if  it  had  been  part  of 
its  old  jurisdiction.  And  all  that  is  said 
as  to  the  employment  of  the  same  officers, 
or  of  any  other  machinery  of  the  Court 
for  certain  purposes  defined  by  reference 
to  the  existing  procedure  of  the  Courts, 
shews  that  the  Dominion  Legislature  was 
throughout  dealing  with  this  as  a  new 
jurisdiction  created  by  itself;  although  in 
many  respects  adopting,  as  it  was  con- 
venient that  it  should  adopt,  existing 
machinery.  Therefore  their  Lordships 
see  nothing  but  a  nominal,  a  verbal  and 
an  unsubstantial  distinction  between  this 
latter  Act,  as  to  its  principle,  and  those 
provisions  of  the  former  Act  which  all 
the  Judges  of  all  the  Courts  in  Canada, 
apparently  without  difficulty,  held  to  be 
lawful  and  constitational. 

Then  their  Lordships  are  told  that 
some  of  the  Judges  of  the  Courts  of 
First  Instance  have  thought  there  was 
more  of  sabstance  in  the  distinction  than 
there  appears  to  their  Lordships  to  be, 
and  have  declined  to  exercise  this  juris- 
diction. It  has  been  said  that  five  Judges 
have  been  of  that  opinion.  On  the  other 
hand,  two  Judges  of  First  Instance — I 
think  both  in  the  province  of  Quebec,  the 
Chief  Justice,  in  the  present  case,  and  in 
another  case,  Mr.  Justice  Caron,  a  Judge, 
whose  experience  on  the  Canadian  Bench 
has  been  long,  and  whose  repatation  is 
high,  have  been  of  opinion  that  this  law 
was  perfectly  within  the  competency  of 
the  Dominion  Legislature,  and  they  could 
see  nothing  in  the  distinction  taken  be* 
tween  the  present  law,  as  to  its  principle, 
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and  the  former.  And  now  the  question 
has  gone  to  the  Court  of  Appeal,  the 
Supreme  Court  of  Canada,  who,  con- 
Btikited  as  a  full  Court  of  four  Judges, 
hsTO  unanimouslj  been  of  that  opinion ; 
and  nothing  has  been  stated  to  their 
Lordships,  even  from  those  sources  of 
information  with  which  Mr.  Benjamin  has 
been  supplied,  and  which  he  has  very 
properly  oommunioated  to  their  Lord- 
ahips;  nothing  has  been  stated  to  lead 
their  Lordships  at  all  to  apprehend  that 
there  is  any  real  probabiliiy  that  any 
Judge  of  the  inferior  Courts  will  here- 
after dispute  their  obligation  to  follow 
the  ruling  of  the  Supreme  Court,  unless 
and  untu  it  shall  be  reversed  by  Her 
Majesty  in  Council;  nothing  has  been 
said  from  which  their  Lordships  can  infer 
that  any  provincial  Legislature  is  likely 
to  offer  any  opposition  to  such  a  ruling 
on  this  question  as  has  taken  place  by 
the  Court  of  Appeal,  unless,  as  has  been 
said)  it  should  at  any  future  time  be  re- 
versed by  Her  Majesty  in  Council. 

Under  these  circumstances  their  Lord- 
ships are  not  persuaded  that  there  is  any 
reason  to  apprehend  difficulty  or  disturb- 
ance from  leaving  untouched  the  decision 
of  the  Court  of  Appeal.  Their  Lord- 
ships are  not  convinced  that  there  is  any 
reason  to  expect  that  any  of  the  Judges 
of  the  Court  below  will  act  otherwise 
than  in  due  subordination  to  the  appellate 
jurisdiction,  or  refuse  to  follow  the  law  as 
laid  down  bv  it.  If  indeed  the  able  ar- 
guments which  have  been  offered  had 
K>duoed  in  the  minds  of  any  of  their 
rdships  any  doubt  of  the  soundness  of 
the  decision  of  the  Court  of  Appeal,  their 
Lordships  would  have  felt  it  their  duty 
to  advise  Her  Majes^  to  grant  the  leave 
which  18  now  asked  lor ;  but,  on  the  con- 
trary, the  result  of  the  whole  argument 
has  been  to  leave  their  Lordships  under 
the  impression  that  there  is  here  no  sub- 
stantial question  at  all  to  be  determined, 
«nd  that  it  would  be  much  more  likely 
to  unsettle  the  minds  of  Her  Majesty's 
subjects  in  the  Dominion,  and  to  disturb 
in  an  inconvenient  manner  the  legislative 
and  other  proceedings  there,  if  they  were 
to  grant  the  prayer  of  this  petition,  and  so 
throw  a  douot  on  the  validity  of  the  de- 
cision  of  the  Court  of  Appeal  beloW|  than 
Vol.  i9r-FBiv.  Goim. 
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if  they  were  to  advise  Her  Majesty  to 
refuse  it. 

Under  these  circumstances  their  Lord- 
ships feel  it  their  duty  humbly  to  advise 
Her  Majesty  that  this  leave  to  appeal 
should  not  be  granted,  and  that  the  peti- 
tion should  be  dismissed. 


SolicitozB — Flux  &  Co.,  for  Appellants. 


1880.   1  THI  QUEBK  V.    MANOBL  DOS 

May  6.     j    SAinx)8  casaoa  and  others. 

Sierra  Leone — Slave  Trade — Treaty 
with  Portiigal — Bight  of  Search — High 
Seas, 

By  treaty  between  England  and  Portugal 
for  euppresiing  the  slave  trade  the  con- 
tracting parties  agreed  thai  the  ships  of 
each  naiion  should  have  the  right  to  search 
a/nd  detain  vessels  of  the  other  nation  during 
the  voyage^  and  that  certain  articles  found 
on  board  should  be  prima  facte  evidence 
thai  a  vessel  wa^s  engaged  in  the  slave  trade^ 
and  that  if  any  such  articles  were  found 
in  any  vessel  detained  no  compenscUion 
'should  be  granted  for  such  detention: — 
Held,  that  this  provision  relates  only  to 
vessels  upon  the  high  seas^  and  does  not  em- 
tend  to  vessels  in  a  foreign  port  or  in  foreign 
territorial  waters. 

This  was  an  appeal  from  the  Vice 
Admiralty  Court  of  Sierra  Leone,  award- 
ing damages,  expenses  and  costs  to  the 
respondents  against  the  appellants. 

The  decree  was  made  in  a  cause  brought 
by  the  appellants  against  the  Portuguese 
brig  or  vessel  called  the  Ovarense^  whereof 
the  respondent  Manoel  dos  Santos  Casaca 
was  master,  and  the  other  respondents 
were  the  owners,  and  against  her  tackle, 
and  the  goods  on  board  the  same,  and 
against  three  alleged  male  slaves,  Grando, 
Panik  and  YorobEt,  seized  by  one  James 
Craig  Logg^e  as  liable  to  forfeiture 
under  the  provisions  of  the  statutes  5 
GFeorge  4.  c.  113,  and  the  Slave  Trade 
Act,  36  and  87  Vict.  c.  88. 

The  Ovarense  was  seised  on  the  5th 
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6b^  of  December,  1876,  whilst  lying  at 
anchor  in  tho  harbour  and  port  of  Free- 
town,  in  Sierra  Leone. 

On  the  11th  day  of  December,  1876,  a 
monition  issned  to  Manoel  dos  Santos 
Casaca,  and  to  all  persons,  to  appear,  and 
shew  cause  why  the  Ovarense  should  not 
be  forfeited.  The  respondent  Manoel  dos 
Santos  Casaca  filed  a  claim  on  behalf  of 
himself  and  the  other  respondents  the 
owners  as  aforesaid  of  the  brig  for  the 
ship,  her  tackle,  apparel  and  furniture, 
and  also  on  behalf  of  the  charterer  of 
the  ship  at  the  time  of  the  seizure,  and 
for  the  goods,  wares  and  merchandise, 
and  moneys,  and  for  three  boys  called 
slaves  on  board  the  ship  at  the  time  of 
seizure,  and  for  all  such  costs,  charges, 
demurrage  and  expenses  which  had 
arisen  from  the  seizure. 

The  appellants  brought  in  their  libel, 
which  alleged  that  the  brig  Ovarense, 
being  in  the  harbour  of  Freetown,  in 
British  waters,  was  engaged  in  and  fitted 
out  for  the  slave  trade,  having  on  board 
three  slaves  and  a  larger  quantity  of  water 
than  was  requisite  for  the  consumption 
of  the  crew  of  the  ship  as  a  merchant 
vessel,  and  an  extraordinary  number  of 
empty  casks  for  which  no  certificate  was 
produced,  that  security  had  been  given 
that  these  casks  were  for  lawful  traffic ; 
and  also  seventy-three  bags  of  rice  and 
thirty-two  mats,  such  rice  and  mats 
being  as  alleged  more  than  necessary 
for  the  use  of  the  crew ;  that  the  ship 
had  shackles  concealed  on  board  on  her 
arrival ;  that  the  ship  was  engaged  in  the 
slave  trade ;  that  the  aforesaid  three 
slaves  were  carried  away  by  Francisco 
Ferreira  de  Moraes  from  (Jape  Palmas,  to 
be  dealt  with  as  slaves ;  and  that  the 
said  ship  and  slaves  should  be  forfeited, 
and  the  said  Manoel  dos  Santos  Casaca 
condemned  in  costs. 

On  the  24th  day  of  January,  1877,  the 
respondents  filed  their  plea,  alleging 
that  the  ship  was  not  engaged  in  or 
fitted  out  for  the  slave  trade,  but  was  an 
emigrant  vessel,  duly  licensed  as  such, 
and  that  the  three  persons  on  board  were 
not  slaves,  but  free  immigrants,  destined 
for  the  Poiiuguese  island  of  St.  Thomas, 
where  slavery  did  not  exist ;  that  the 
rice  was  in  the  brig's  manifest ;  that  the 


thirty-two  mats  were  old  mats,  which 
had  been  left  in  the  said  brig  £rom  the 
last  voyage,  having  been  used  to  line  the 
said  brig  when  laden  with  coffee,  as  is 
usual ;  that  of  the  water  two  tanks  and 
nine  puncheons  were  in  the  manifest,  and 
the  remainder  had  been  taken  on  board 
in  the  harbour  of  Freetown  after  the 
arrival  of  the  said  brig ;  and  that  of  the 
empty  casks  some  had  contained  storeSy 
and  the  remainder  had  been  taken  on 
board  in  the  said  harbour  of  Freetown 
after  the  arrival  of  the  said  brig,  and 
that  therefore  the  certificate  mentioned 
in  the  libel  was  not  required  by  law  until 
the  said  brig  cleared  out  of  the  said  har- 
bour, and  that  there  never  were  any 
shackles  on  board;  and  the  plea  prayed 
that  the  suit  should  be  dismiased,  and 
the  brig,  tackle  and  goods  and  the  three 
alleged  slaves  should  be  restored  and  the 
seizor  condemned  in  costs,  losses,  damages, 
demurrage  and  expenses. 

The  learned  Judge  decreed  the  restora- 
tion of  the  brig  Ovarense,  her  tackle  and 
apparel,  and  the  goods  and  effects  on 
board,  and  of  the  two  surviving  kroo- 
boys  alleged  to  be  slaves,  one  of  the  three 
having  died,  with  damages  and  expenses 
against  the  seizor,  to  be  paid  by  lum  to 
the  owners  and  also  to  the  charterers  of 
the  vessel,  with  full  costs  of  suit. 

From  this  decree  the  appeal  was 
brought. 

The  AUomey-Oeneral  (Sir  J,  Holker) 
and  Mr.  Dicey,  for  the  appellant. — The 
vessel  contained  articles  declared  by  treaty 
to  be  prima  facie  evidence  of  a  vessel 
being  engaged  in  the  slave  trade.  Under 
these  circumstances  the  detention  is  law- 
ful and  no  compensation  can  be  claimed 
in  respect  of  detention.  Under  all  the 
circumstances  it  was  the  duty  of  the 
Vice- Admiralty  Court  to  have  issued  a 
certificate  under  the  Customs  Consolida- 
tion Act,  1876,  that  there  was  reasonable 
and  probable  cause  for  the  seizure  of  the 
brig.  They  referred  to  The  Bicardo 
Schmidt  (1);  Widge  v.  Berkeley  (2); 
36  &  37  Vict.  c.  88. 

Mr.  Butt,  Mr.  Olarkson  and  Mr.  E. 

(1)  4  Moo.  P.O.  N.8.  121 ;  36  Law  J.  Bep. 
P.O.  3. 

(2)  6  Ad.  &  E.  648. 
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LaiWf  for  ihe  respondents. — ^The  ship 
in  qnestion  was  not  liable  to  search  unless 
by  treaty.  The  Act  of  Parliament  ex- 
pressly exempts  yessels  of  a  foreign  state 
from  the  operation  of  the  slave  trade 
Aot  unless  sach  right  of  search  and  de- 
tention is  given  by  treaty.  The  treaty 
between  England  and  Portugal  only  con- 
fers the  right  of  search  and  detention  on 
the  high  seas. 

Sib  Bobibt  J.  Philumobi  deUvered 
the  judgment  of  their  Lordships  (8). 

This  is  an  appeal  from  so  much  of  a 
decree  of  the  learned  Judge  of  the  Vice- 
Admiralty  Goort  of  Sierra  Leone  as 
awarded  damages,  expenses  and  costs  to 
the  respondents  against  the  appellants. 
The  decree  was  made  in  a  cause  brought 
by  the  appellants  against  the  Portuguese 
vessel  called  the  Ovarense^  of  which  tiie 
respondent  Manoel  dos  Santos  Gasaca 
was  master,  and  the  respondents  Manoel 
Roderigues  Formigal  and  Fernando  Oli- 
veira  de  Bello,  of  Lisbon,  merchants,  were 
the  sole  owners,  and  against  her  tackle, 
apparel  and  furniture,  and  the  goods, 
wares,  merchandise  and  moneys  on  ooord 
the  same,  and  a^inst  three  alleged  male 
slaves,  Gbando,  Fanik  and  Yoroba,  seized 
by  James  Craig  Loggie  as  liable  to  for- 
feiture under  the  provisions  of  the  sti^ 
tntes  5  George  4.  c.  113,  and  36  and 
37  Vict  c.  88  (The  Slave  Trade  Act, 
1873). 

The  Ovarense  was  seized  by  James 
Craig  Lo^^gie  on  the  5th  day  of  December, 
1876,  whilst  lying  at  anchor  in  the  har- 
bonr  and  port  of  Freetown,  in  Sierra 
Leone. 

Mr.  Loggie  was  duly  authorised  by  the 
Governor  of  Sierra  Leone  to  seize,  de- 
tain and  arrest  all  vessels  which  should 
or  might  be  liable  to  be  forfeited  for  any 
offence  committed  against  the  provisions 
of  the  said  Acts  of  Parliament. 

The  appellants  proceeded  by  libel,  and 
alleged  tnat  the  brig  OvarenBe,  being  in 
the  harboar  of  Freetown,  in  British 
waters,  was  engaged  in  and  fitted  out 
for  the  slave  trMC,  having  on  board  three 
slaves  and  a  larger  quantity  of  water 

(8)  Sir  Jamei  W.  Colvile ;  Sir  Robert  J. 
Fhillimcm ;  Sir  BaniM  Peacock;  and  Sir  Hon- 
ta^M  S.  Smith. 


than  was  requisite  for  the  consumption 
of  the  crew  of  the  brig  as  a  merchant 
vessel,  and  an  extraordinary  number  of 
empty  casks  for  which  no  certificate  was 
produced  that  security  had  been  given 
that  these  casks  were  for  lawful  tmffic ; 
and  also  seventy-three  bags  of  rice  and 
thirty-two  mats,  such  rice  and  mats  being 
as  alleged  more  than  necessary  for  the  use 
of  the  crew;  and  that  the  brig  had 
shackles  concealed  on  board  on  her 
arrival,  which  were  afterwards  removed ; 
that  Manoel  dos  Santos  Gasaca  and 
Francisco  Ferreira  de  Moraes  were  not 
engaged  in  emigration  according  to  law, 
but  were  engaged  in  the  slave  trade ;  that 
the  aforesaid  three  slaves  were  carried 
away  by  Francisco  Ferreira  de  Moraes 
from  Cape  Palmas,  to  be  dealt  with  as 
slaves ;  and  they  prayed  that  the  said 
ship  and  slaves  shoold  be  forfeited,  and 
Manoel  dos  Santos  Gasaca  condemned  in 
costs.  • 

In  reply,  the  respondents  filed  their 
plea,  allegmg  that  the  said  brig  was  not 
engaged  in  or  fitted  out  for  the  slave  tradci 
bat  was  an  emigrant  vessel,  duly  licensed 
as  such,  and  that  the  three  persons  on 
board  were  not  slaves,  but  nee  immi- 
grants, destined  for  the  Portuguese  island 
of  St.  Thomas,  where  slavery  did  not 
exist;  that  the  rice  was  in  the  brig's 
manifest ;  that  the  thirty-two  mats  were 
old  mats  which  had  been  left  in  the  said 
brig  from  the  last  voyage,  having  been 
us^  to  line  the  said  brig  when  laden  with 
coffee,  as  is  usual ;  that  of  the  water  two 
tanks  and  nine  puncheons  were  in  the 
manifest,  and  the  remainder  had  been 
taken  on  board  in  the  harbour  of  Free- 
town after  the  arrival  of  the  said  brig ; 
that  of  the  empty  casks  some  had  con- 
tained stores,  and  the  remainder  had 
been  taken  on  board  in  the  said  harbour 
of  Freetown  after  the  arrival  of  the  said 
^  brig,  and  that  therefore  the  certificate 
*  mentioned  in  the  libel  was  not  required  by 
law  until  the  said  brig  cleared  out  of  the 
said  harbour ;  and  that  there  never  were 
any  shackles  on  board;  and  the  plea 
prayed  that  the  suit  should  be  dismissed, 
and  the  brig,  tackle  and  goods  and  the 
three  alleged  slaves  should  be  restored, 
and  the  seizor  condemned  in  costs,  losses, 
damages,  demurrage  and  expenses. 
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It  may  be  as  well  to  dispose  at  once  of 
a  point  which  was  raised  on  the  argument 
that  the  Judge  had  not  certified  under 
the  Customs  Consolidation  Act,  1876,  5 
&  6  Will.  4.  0.  60.  s.  267,  that  there  was 
reasonable  cause  for  the  seizure  of  the 
brig.  Their  Lordships  are  clearly  of 
opinion  that  the  provisions  of  the  Act 
in  question  do  not  in  any  way  affect  the 
present  case. 

A  great  many  witnesses  were  examined 
both  on  behalf  of  the  seizor  and  of  the 
claimant.  The  evidence  was  generally 
of  an  unsatis&ctory  kind,  and  resulted 
in  a  great  conflict  of  testimony. 

But  after  taking  some  time  to  consider 
the  written  depositions  and  documentary 
evidence,  the  learned  Judge  of  the  Vice- 
Admiralty  Court,  on  the  9th  of  Novem- 
ber, 1877,  pronounced  judgment  in  favour 
of  the  respondents  (the  wen  claimants), 
and  '*  decided  the  said  brig,  goods,  wares, 
merchandise  and  two  of  the  said  three 
boys,  Grando  and  Yoroba,  called  slaves, 
surviving  at  the  time  of  the  passing  of 
the  said  sentence,  to  be  restored  to  the 
claimant,  on  behalf  of  himself  and  of 
IMianoel  Bodrigues  Formigal  and  Fer- 
nando Oliveira  de  Bello  for  the  brig,  her 
tackle,  apparel  and  furniture,  and  on 
behalf  of  the  said  Francisco  Ferreira  de 
Moraes  for  the  goods,  wares,  merchandise 
and  moneys,  and  for  two  of  the  said  three 
boys  called  slaves,  Grando  and  Yoroba, 
surviving  at  the  tune  of  the  passing  of 
the  said  sentence,  and  condemned  the 
said  seizor  in  costs  and  damages." 

From  this  condemnation  in  costs  and 
damages,  though  not  fiwm  the  release  of 
the  ship  herself,  the  seizor  has  appealed. 
In  argnmg  the  case  before  the  Court,  his 
counsel  have  maintained  that  there  was 
evidence  which  would  have  justified  the 
condemnation  of  the  ship,  though  in  the 
absence  of  proof  of  the  guilty  kaowledge 
of  the  owners  such  a  condemnation  ac- 
cording to  the  law  laid  down  upon  the 
subject  could  not  be  enforced.  They 
have,  nevertheless,  used  the  evidence 
which,  as  it  was  alleged,  ought  to  have 
enured  to  the  condemnation  of  the  ship, 
in  support  of  his  claim  to  be  relieved  from 
that  partof  the  sentence  which  condemned 
him  in  costs  and  dami^fes.  » ^^  •  j.  n  ^j 

Therp  are  two  questions  of  mixed  law 


and  &ct  which  their  Lordships  axe  catted 
upon  to  decide.  In  order  to  arrive  at 
this  decision  it  becomes  necessary  to  con- 
sider and  construe  some  of  the  statutes 
relating  to  the  slave  trade,  and  the  ttetAj 
as  to  this  subject  between  England  and 
Portugal.  And  first  with  regard  to  the 
statutes : — 

The  learned  Judge  of  the  Court  below 
rightly  observed  that — 

"  Before  the  passing  of  the  Act  36  &  37 
Vict.  c.  88,  the  Statute  5  Geo.  4.  o.  113 
was  the  law  by  which  we  were  to  be 
guided  in  cases  of  slave  dealing  within 
British  waters  and  jurisdiction,  and  under 
that  law,  and  in  accordance  with  decisions 
pronounced  in  cases  coming  under  it^  the 
captors  were  bound  to  prove,  in  order  to 
condemn  the  vessel,  not  only  that  she 
was  actually  engaged  in  the  slave  trade 
or  fitted  out  for  the  purposes  of  the  slave 
trade,  but  that  the  owners  of  the  ship 
were  cognisant  of  the  fikst  or  had  a  guilty 
knowledge  thereof,  and  that  the  owners 
of  the  cargo  on  board  had  also  a  goiHy 
knowledge  of  the  fact  to  justify  a  for- 
feiture of  their  goods,  but  that  if  there 
was  probable  cause  for  the  seizure,  that 
is,  if  from  all  the  surrounding  circum- 
stances there  was,  to  a  reasonable  mind,  a 
fair  and  reasonable  suspicion  that  the 
vessel  was  engaged  in  or  fitted  out  for 
the  purpose  of  the  slave  trade,  then 
although  the  vessel  were  restored  no 
damages  could  be  awarded  against  the 
seizor." 

The  next  statute  which  has  to  be  con- 
sidered is  the  6th  and  7th  Vict.  c.  53, 
which  came  into  operation  August^  1843. 
That  statute  carried  into  effect  a -treaty 
between  England  and  Portugal  for  tl» 
suppression  of  the  traffic  in  slaves,  which 
had  been  concluded  on  the  3rd  of  July, 
1842. 

The  first  and  second  articles  of  the 
treaty,  which  is  set  forth  in  the  schedule 
to  the  Act,  are  as  follows : — 

''L  The  two  high  contracting  parties 
mutually  declare  to  each  other  that  the 
infamous  and  piratical  practice  of  trans- 
porting the  natives  of  Africa  by  sea  for 
the  purpose  of  consigning  them  to  slavery 
is  and  shall  for  ever  continue  to  be  a 
strictly  prohibited  and  highly  penal  crime 
in  ever^  part  of  their  respective  jominiooSy 


yOL.  49.] 


MIOHAELHAS  1879  to  MIOHAKTiMAfl  1880. 


49 


1%B  QMm  T.  Mtmod  dcB  8aiUo§  (kuaca. 

ftnd  for  all  thesulgeoiiB  of  their  respeotive 
Crowns. 

"  II.  The  two  high  oontraoting  parties 
mntaally  oonsent  that  those  ships  of 
their  royal  nayies  respeotiyely  which 
■hall  be  provided  with  special  iiuitraotions, 
aa  hereinafter  mentioned,  may  yisit  and 
search  snoh  vessels  of  the  two  nations  as 
may  npon  reasonable  groandB  be  sns- 
peoted  of  being  engaged  in  transporting 
negroes  for  the  purpose  of  consigning 
than  to  slavery,  or  of  having  been  fitted 
ont  for  that  purpose,  or  of  having  been 
so  employed  durinflr  the  voyage  in  which 
they  are  met  by  tne  said  cmisers ;  and 
the  said  high  contracting  parties  also 
consent  that  such  cruisers  may  detain, 
and  send,  and  carry  away  such  vessels  in 
order  that  they  may  be  brought  to  trial 
in  the  manner  hereinafter  agreed  upon ; 
and  in  order  to  fix  the  reciprocal  right 
of  search  in  such  a  manner  as  shall  be 
adapted  to  the  attainment  of  the  objects 
of  tiiis  Treabr,  and  shall  at  the  same  time 
prevent  doubts,  disputes  and  complaints, 
it  is  agreed  that  the  said  right  of  search 
ahall  be  exercised  in  the  manner  and 
according  to  the  rules  following." 

Certain  articles  are  then  described, 
which,  if  found  on  board  of  or  in  the 
equipment  of  any  vessel  visited  in  pur* 
aoanoe  of  the  treaty,  are  declared  to  be 
prima  fade  evidence  that  the  vessel  was 
actually  engaged  in  the  slave  trade,  and 
by  Arncle  X.  it  is  declared  that — 

*'  If  any  of  the  things  specified  in  the 
preceding  article  shall  be  found  in  any 
vessel  which  is  detained  under  the  stipu- 
lations of  this  treaty,  or  shall  be  proved 
to  be  on  board  the  vessel  during  the 
▼qjrage  on  which  the  vessel  was  proceed- 
ing when  captured,  no  compensation  for 
looBOB,  damages  or  expenses  consequent 
npon  the  detention  of  such  vessel  shall  in 
any  case  be  g^ranted  either  to  her  master, 
or  to  her  owner,  or  to  any  other  person 
interested  in  her  equipment  or  lading, 
even  though  the  mixed  commission  should 
not  pronounce  any  sentence  of  condem- 
nation  in  consequence  of  her  detention." 

Among  these  articles  are  mentioned 
ehackles,  bolts  or  handcuffs,  an  extra- 
ordinary number  of  empty  casks,  an 
extraordinary  quantity  of  rice  and  mats. 
These  are  the  articles  specified  in  the  libel. 


They  are  also  mentioned  in  the  first 
schedule  of  36  and  87  Vict.  c.  88,  as 
among  the  equipments  which  are  prima 
facie  evidence  of  a  vessel  being  engaged 
in  the  slave  trade. 

This  statute,  entitied  **  An  Act  for  con. 
Bolidating  with  amendments  the  Acts  for 
carrying  into  effect  treaties  for  the  more 
effectuiJ  suppression  of  the  slave  trade, 
and  for  other  purposes  connected  with 
the  slave  trade,"  was  passed  on  the  5th 
of  August,  1878. 

It  is  a  statute  which  is  by  no  means  per« 
spicuously  worded,  and  which  has  not  aa 
yet  undergone  any  judicial  construction. 

The  8rd  section  enacts  that  "  where  a 
vessel  is  on  reasonable  grounds  suspected 
of  being  eng^aged  in  or  fitted  out  for  the 
slave  lorade,  it  shall,"  subject  to  certain 
restrictions,  '*be  lawful"  for  certain 
authorised  persons,  amonff  whom  is,  as  in 
this  case,  the  governor  of  a  British  pos- 
session, ''to  visit  and  seize  and  detain 
such  vessel  and  to  seize  and  detain  any 
person  found  detained  or  reasonably  sus- 
pected of  having  been  detained  as  a  slave, 
for  the  purpose  of  the  slave  trade,  on 
board  any  such  vessel,"  &o. 

The  first  and  principal  question  is 
whether  the  Ovarerue  was  seized  on  rea- 
sonable grounds  of  suspicion  of  her  being 
engaged  in  the  slave  txade. 

What  were  the  facts  relating  to  this 
vessel  at  the  time  when  she  was  seized  P 
The  first  and  not  the  least  important  fact 
is  that  she  was  seized  in  harbour  and  not 
upon  the  open  seas.  And  here  it  luaj  be 
well  to  cite  the  language  of  Lord  West- 
bury  delivering  the  judgment  of  the 
Privy  Council  in  a  similar  oaoo  The 
Bieardo  Schmidt  (I). 

The  law  at  that  time  stood,  it  is  true, 
under  5  (3eo.  4.  c.  118,  but  the  reason- 
ing is  not  inapplicable  to  the  present 
case. 

''We  have,  therefore,"  his  Lordship 
says,  "  no  circumstances  here  to  which 
any  particular  weight  or  force  is  to  be 
griven  by  law,  as  under  the  5th  and  6th 
Will.  4.  c.  60  would  be  the  case,  but 
we  have  a  case,  to  be  judged  of  under  all 
the  circumstances,  whether  any  person 
going  on  board  a  ship  lying  in  the  har- 
bour of  Sierra  Leone  and  oTamining  her 
— going  over  hei^--oould  from  the  mere 
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circamstance  of  the  number  of  water 
casks  be  warranted  in  arriving  at  the 
conclusion  that  this  ship  was  intended  to 
be  engaged  in  the  slave  trade.  I  need 
not  point  out,  what  was  very  well  com* 
mented  upon  by  one  of  the  counsel  for 
the  appellant,  that  there  may  be  great 
necessity  for  laying  down  clear  and  defi- 
nite rules,  as  they  are  laid  down  in  the 
Statute  5  and  6  Will.  4.  c.  60,  for  the 
purpose  of  guiding  captors  at  sea,  for 
there  the  transaction  is  of  necessity  a 
hurried  one,  admitting  of  no  very  minute 
examination ;  and  the  Legislature,  there- 
fore, defines  certain  things  in  that  statute, 
which,  if  they  are  not  plainly  accounted 
for,  shall  constitute  an  amount  of  proba^ 
hUis  causa  sufficient  to  exempt  the  captor 
from  consequences  even  if  the  vessel  be 
not  condemned.  But  when  you  come  to 
the  case  of  a  ship  quietly  lying  at  anchor 
in  a  British  harbour,  and  having  been 
there  for  some  time,  not  manifesting  the 
smallest  indication  of  anxiety  to  quit 
the  harbour,  but  actually  and  plainly 
engaged  in  bona  fide  trade  within  the 
harbour,  the  obligation  on  a  seizor  to 
justify  what  he  has  done  is  a  very  strict 
obligation,  and  one  that  cannot  be  dis- 
charged by  a  reference  to  circumstances 
which,  per  se,  have  not  an  overpowering 
weight  on  the  mind  at  the  time  when  the 
seizure  was  made." 

The  Ovarense  arrived  in  the  port  of 
Freetown  without  any  apparent  circum- 
stance of  guilt  attaching  to  her  conduct. 
She  remained  there  quietly.  There  was 
no  restraint  as  to  persons  leaving  or  com- 
ing on  board  her.  She  seemed  to  have 
been  in  no  hurry  to  get  away.  It  cer- 
tainly was,  on  the  face  of  it,  a  strange 
thing  to  select  a  British  port  for  the  visit 
of  a  slave-trading  vessel,  in  order,  amongst 
other  things,  to  take  in  an  excessive 
quantity  of  water,  and,  as  alleged,  with 
some  slaves  actually  on  board. 

The  general  defence  on  the  part  of  the 
owners  of  the  Ovarense  is  that  she  was 
equipped  with  the  object  of  facilitating 
the  immigration  of  free  labourers  from 
the  West  Coast  of  Africa  into  the  Portu- 
guese island  of  St.  Thomas,  and  it  must 
be  borne  in  mind  that  many  of  the  arti- 
cles are  OMcipUis  U8U9 — ^that  is,  are  equally 
necessary  ror  the  carrying   on   of  the 


guilty  slave  trade,  and  for  the  purpose  of 
innocent  immigration. 

Slavery  (even  in  the  modified  form 
established  by  a  decree  having  the  force 
of  law  of  the  25th  of  February,  1869) 
had  been  abolished  in  St.  Thomas  by  a 
law  passed  on  the  29th  of  April,  1875,  to 
come  into  operation  a  year  after  paUioa- 
tion. 

An  immigration  ship  would,  of  oonzse, 
require  a  greater  number  of  empty  casks 
and  a  greater  quantity  of  wf^r  than 
would  be  necessary  for  the  orew,  and 
the  presence  of  some  shackles  on  board 
would  be  no  neoessary  indication  of  slave 
trading. 

It  appears  that  the  Ovarense,  a  brig  of 
309  tons,  was  chartered  in  September, 
1876,  by  one  De  Moraes  for  the  purpose 
of  taking  immigrants  to  St.  Thomas,  and, 
on  the  26th  of  December,  cleared  out  for 
the  port  of  Liberia  and  Sierra  Leone. 
The  Governor  of  St.  Thomas  gave  the 
captain  a  letter,  addressed  to  the  Portu- 
guese Consul  at  Sierra  Leone,  informing 
him  that  the  Ovarense  was  licensed  to 
carry  368  freemen,  or  400  men  if  a  small 
half  deck  could  be  added  to  take  water 
at  Sierra  Leone  for  that  number.  She 
sailed  from  St.  Thomas,  with  a  list  of 
passengers  signed  by  the  proper  Portu- 
guese authority.  On  the  2nd  of  December, 
1876,  she  arrived  in  the  harbour  of  Free- 
town.  Sierra  Leone.  She  had  taken  in 
six  Kroomen  at  Cape  Palmas,  three  of 
whom  were  alleged  to  be  slaves.  On  the 
4th  of  December  the  captain  entered  his 
vessel  at  the  Customs,  and  left  with  the 
acting  Portuguese  Consul  the  ship's 
papers.  Early  on  the  5th  of  December 
Mr.  Loggie  came  on  board  the  Ovarense, 
He  paid  three  visits  to  the  vessel  on  that 
day,  and  at  the  last  visit  seized  the  vessel, 
and  brought  the  three  Kroomen  on  shore. 

The  Portuguese  Consul  sweara  that  he 
received  all  the  ship's  papers  soon  after 
the  arrival  of  the  vessel  in  harbour.  His 
evidence  is  as  follows : — 

'*  The  captain  came  to  me  first  on  the 
3rd  of  December,  in  the  morning.  I 
never  went  on  board  the  Ovarense.  1 
heard  on  the  5th  of  December  she  bad 
been  seized.  On  hearing  this  I  went  to 
the  Custom  House,  and  from  thence  to 
the  Governor.    I  saw  the  oolleoto  before 
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I  went  to  the  Governor.     I  went  alone 
to  the  Gt>yemor  officially  as  Gonsnl  for 
Portagal;   it  was    Governor  Kortright. 
I  saw  him.     I  had  some  official  conversa- 
tion with  the  Governor  as  to  the  Ovarense, 
I  had  seen  the  Governor  officiallj  before 
this  on  the  30th  of  November  and  3rd  of 
December,  1876,  respecting  the  Ovarense. 
After  this  I  left  his  Excellency.     On  the 
6th  of  December  I  wrote  a  letter  to  his 
Bxcellency  on  the  subject  of  the  Ovarense^ 
and  to  that  letter  I  received  an  answer. 
On  the  same  day  I  wrote  a  second  letter 
to  his  Excellency,  to  which  I  received  no 
answer.    Log^ie  came  to  me  abont  the 
Ovarense  first  on  the  7th  or  8th  of  Decem- 
ber, bat  I  am  not  certain  on  which  day. 
He  came  alone.     He  applied  to  me  for 
the  papers  of  the  Ovarense,    He  said  he 
had  come  to  the  Portuguese  Consul,  not 
to  his  friend  Becaise,  and  wished  to  have 
the  papers  of  the  Ovarense  shewn  to  him. 
I  told  him  I  could  not  shew  them,  because 
he  brought  no  authority.     I  told  him  the 
best  thing  he  could  do  would  be  to  apply 
to    the  Governor,  and  on  the   Governor 
saying  he  (Loggie)  might  see  the  papers, 
I  would  lumd  the  papers  to  the  Governor. 
Nothing  more  passed,  and  Loggie  went 
away.     I  never  told  Loggie,  on  that  or 
any  other  occasion,  'that  there  was  no 
certificate  as  aforesaid  from  the  Custom 
House  at  the  place  from  which  the  said 
master  cleared  outwards,  stating  that  a 
sufficient  or  any  security  had  been  given 
by  the  owners  of  such  vessel,  that  such 
extra  quantiiy  of  casks  and  other  vessels 
for  holding  liquid  should  only  be  used  for 
the  reception   of  palm  oil  or  for  other 
purposes  of  lawful  commerce.'     I  never 
told  him  a  word  about  this.     I  had  no 
conversation  with  him  about  a  certificate. 
Loggie   came    to  me  again    about   the 
Ovarense;  this  was  about  four  or    five 
days  after  the  seizure,  but  I  can't  recol- 
lect the  exact  day.     On  this  occasion  he 
asked  me  to  give  him  the  ship's  papers, 
because  his  proctor  wanted  to  see  them ; 
and  that  he  (Loggie)  would  give  a  receipt 
for  them.     This  is  what  he  told  me  at 
first.      I  refused    to    give  the    papers. 
Loggie  then  said   that   Mr.   Lewis,  his 
proctor,  would  give  the  receipt,  and  that 
i  need  not  be  afraid.     I  told  him  I  was 
very  sony,  but  that  all  the  papers  he 
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required  were  in  the  Governor's  hands ; 
that  I  had  handed  them  to  the  Governor, 
and  that  even  if  I  had  them  I  could  not 
hand  them  either  to  himself  or  his  proctor. 
Loggie  did  not  come  to  me  again  about 
the  Ovarense.  I  am  sure  he  never  came 
to  me  before  the  7th  of  December  to  ask 
any  information  about  the  Ovaa-ense.  I 
might  have  seen  Loggie  on  the  3rd  of 
December,  but  not  to  speak  to.  I  did 
not  see  him  on  the  4th  of  December,  and 
I  had  no  conversation  with  him  before 
the  7th  of  December." 

The  papers  lodged  at  the  Consulate  as 
before  mentioned,  and  produced  in  evi- 
dence, were — 

1.  A  royal  passport,  dated  Lisbon,  the 
9th  of  June,  1870,. with  twenty- two  vtsis 
thereon,  shewing  a  trading  of  the  Ovarense 
between  the  ports  of  Lisbon  and  Bio  de 
Janeiro,  Pemambuco,  Bahia,  and  the 
Portuguese  island  of  St.  Thome,  the  last . 
vise  y^ng  St.  Thom6,  the  25  th  of  Sep- 
tember,  1876,  for  a  voyage  to  the  ports  of 
Liberia  and  Sierra  Leone. 

2.  The  brig's  articles. 

3.  The  charter-party  between  the 
owners  and  Moraes  to  l^e  labourers  to 
St.  Thomas  from  the  ports  of  Liberia  and 
Sierra  Leone,  Moraes,  the  charterer,  bind- 
ing himself  to  furnish  water  casks  and 
water,  to  make  a  half  deck  for  an  addi- 
tional number  of  labourers  to  make  up 
400,  the  Ovarense  being  computed  to 
carry  without  such  additional  half  deck 
368  persons,  also  to  provide  a  person  to 
take  charge  of  these  free  labourers,  and  a 
doctor  and  medicine,  and  to  pay  monthly 
to  the  owners  as  freight  one  conto  of  reis, 
equal  to  2222.  48.  6d, 

4.  5.  The  licenses  to  Moraes  and  the 
captain  to  import  free  labourers  into  St. 
Thomas  already  referred  to. 

6.  The  letter  from  the  Governor  of  St. 
Thomas  to  the  Portuguese  Consul,  here 
also  already  referred  to. 

If  Mr.  Loggie,  before  resorting  to  the 
serious  step  of  seizing  the  ship,  had  taken 
the  ordinary  precaution  of  consulting  the 
ship's  papers  and  communicating  with 
reference  to  them  with  the  Consul  and 
the  captain,  he  could  not  have  fiuled  to 
see  that  she  was  licensed  to  import  free 
labourers,  which  would  account  for  the 
articles  found  in  her,  and  that  he  would 
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not  be  jjostified  simply  from  the  fact  that 
sach  articles  were  on  board  her  in  seizing 
this  foreign  vessel  '*  as  being  engaged  in 
or  fitted  oat  for  the  slave  trade  within 
British  jurisdiction."  With  regard  to 
the  allegation  that  the  brig  herself  was 
constructed  and  fomished  or  fitted  oat  to 
carry  slaves,  the  ship's  papers  and  the 
charter-party  would  have  shewn,  and 
there  seems  to  have  been  no  reasonable 
ground  for  disbelieving  them,  that  she 
was  chartered  and  intended  to  carry  im- 
migrants, and  was  not  engaged  in  the 
slave  trade.  And,  even  if  the  original 
seizure  could  be  justified,  the  subsequent 
detention  of  the  vessel  was  wholly  inex- 
cusable. 

Much  stress  was  laid  upon  the  presence 
on  board  the  vessel  of  the  three  Kroomen 
alleged  to  be  slaves,  and  the  information 
ooncemixu^  them  which  had  been  given 
to  the  seizor,  as  constituting  reasonable 
grounds  for  the  suspicion  that  she  was  a 
slaver.    Their  Lordships  are  of  opinion 
that  the  appeal  cannot  be  maintained  on 
this  ground.    They  have  already  observed 
that  the  seizor  had  the  means,  which  he 
neglected,  of  informing  himself  of  the 
true  character  of  the  vessel,  and  of  the 
true  condition  of  those  Kroomen.     Had 
he  done  so,  and  had  even  all  the  evidence 
which  was  afterwards  given  on  his  part 
touching  those  Kroomen  been  present  to 
his  mind  (which  it  was  not),  all  that  he 
could    reasonably    have    inferred    was 
that  the  men  in  question  had  been,  in 
some  sort,  kidnapped  on  board,  with  the 
object  of  carrying  them  to  St.  Thomas 
(an  island  where  slavery  had  ceased  to 
exist)  as  free  labourers  imported  under 
the  immigration  law  then  prevailing.  But 
such  an  inference,  or  belief  would  not 
have  justified  the  seizure  or  detention 
of  the  vessel  under  the  treaty,  or  The 
Slave  Trade  Act,  1873,  such  supposed 
kidnapping,  however  reprehensible,  being 
for  a  purpose  other  than  that  ''  of  con- 
signing the  men  to  slavery.*'    It  may  be 
that  the  immigration  law  of  St.  Thomas 
may  not  be  sufficiently  stringent,  or  that 
its  provisions  may  not  be  duly  observed ; 
but  defects  in  the  law,  or  breaches  of  its 
provisions  by  Portuguese  subjects,  how- 
ever deplorable,  though  they  might  be 
properly  made  the  subject  of  diplomatic 


remonstrance  to  the  Portuguese  Ghivem- 
ment,  are  not  grounds  for  seizing  a  vessel 
under  the  Portuguese  flag  as  a  slaver 
within  the  meaning  of  the  treaty  and  the 
statute.  In  saying  this,  their  Iiordahips 
are  assuming  that  on  thiis  part  of  the  case 
the  evidence  given  for  the  seizor  was  more 
credible  than  that  opposed  to  it.  That^ 
however,  was  not  the  conclusion  of  tiie 
Judge  below,  and  their  Lordahips  are 
not  prepared  to  say  that  he  was  wrong. 
The  evidence,  taken  altogether,  certainly 
afibrds  grounds  for  the  oondusion  that 
the  story  of  the  kidnapping  was  a  mali- 
cious fiction,  got  up  bv  one  of  the  other 
Kroomen  who  had  been  charged  by 
Moraes  with  theft,  and  put  under  con- 
finement. 

There  remains  for  consideration  the 
4th  section  of  the  36  A  37  Vict.  o.  88. 
That  section  is  as  follows  :— 

"  Where  any  of  the  particulars  men- 
tioned in  the  first  sohedide  to  this  Act  are 
found  in  the  equipment  or  on  board  of 
any  vessel  visited,  seized  or  detained  in 
pursuance  of  this  Act,  such  vessel  shall, 
unless  the  contrary  be  proved,  be  deemed 
to  be  fitted  out  for  the  purposes  of  and 
engaged  in  the  slave  trade,  and  in  such 
case,  even  though  the  vessel  is  restored, 
no  damages  shaS  be  awarded  against  the 
seizor  under  this  Act  in  respect  of  sodi 
visitation,  seizure  or  detention,  or  other- 
wise upon  such  restoration." 

Much  argument  was  addressed  to  their 
Lordships  as  to  the  effect  and  meaning  of 
the  terms  contained  in  this  section,  and 
the  case  for  the  appellants  was  mainly, 
though  by  no  means  entirelv,  rested  upon 
it,  it  being  contended  that  the  words  "no 
damages  shall  be  awarded  "  contained  an 
enactment  of  positive  law,  which,  whether 
harsh  or  not,  left  no  option  to  the  Court 
upon  the  matter,  unless  indeed  the  pro- 
viso at  the  close  of  the  section  rendered 
the  enactment  inapplicable  to  this  foreign 
vessel.  The  words  of  that  proviso  have 
been  most  carefully  considered  by  their 
Lordships.    They  are  as  follows : — 

"  Provided  that  this  section  shaU  not 
extend  to  the  vessel  of  any  foreign  state, 
except  so  far  as  mi^  be  consist^t  with 
the  treaty  made  with  such  state." 

This  provision  contains  a  plain  propo- 
sition of  international  law,  with  respect 
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to  the  general  effect  of  the  law  of  one 
foreign  state  npon  the  vessel  of  another. 

It  has  been  contended,  however,  that 
Portugal  has,  bj  treaty  with  England, 
consented  that  the  particular  articles  men- 
tioned in  the  first  schedule  of  this  statute, 
when  found  on  board  a  Portuguese  vessel 
in  port,  shall  be  considered  as  prima  facie 
evidence  of  her  being  engaged  in  the 
slave  trade.  But  upon  a  careful  exami- 
nation of  the  Portaguese  treaties,  their 
Lordships  are  of  opinion  that  this  consent 
on  the  part  of  Portugal  relates  only  to 
vessels  upon  the  hieh  seas,  and  does  not 
extend  to  vessels  in  a  foreign  port  or 
foreign  territorial  waters.  All  the  provi- 
sions in  the  treaties  point  to  this  conclu- 
sion. The  visitation  is  to  be  conducted 
bj  a  naval  officer  whose  rank  is  carefully 
specified,  and  with  a  view  formerly  of 
bringing  in  the  vessel  for  adjudication 
before  a  Court  of  Mixed  Commission,  and 
now  of  sending  her  to  the  nearest  or  most 
accessible  Portuguese  colony,  or  handing 
her  over  to  a  Portuguese  cruiser,  if  one 
be  available  in  the  neighbourhood  of  the 
capture.  Their  Lordships  are  of  opinion, 
therefore,  that  this  4th  section  cannot  be 
extended  to  a  Portuguese  vessel  lying  in 
British  waters,  inasmuch  as  it  is  not  con- 
sistent with  the  treaty  made  with  that 
state. 

Upon  the  whole,  it  appears  to  their 
Lordships  that  the  learned  Judge  of  the 
Court  below  came  to  a  right  conclusion, 
both  as  to  the  facts  and  the  law  applicable 
to  them,  and  they  will  humbly  advise  Her 
Majesty  that  the  appeal  be  dismissed  with 
costs. 


Solicitow — Th«  Solidtop  for  the  Tpeaauiy,  for 
appellant;  Gregory,  Bowcliffes  &  Co.,  for  re- 
spondents. 
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1879.     1  JOSEPH  TBiMBLi    (oppeUatU) 
Dec.  16.  J    V.  QEOBGE  HILL  (respondent). 

New  South  Wales — Wager  Contract^ 
Validity  of—U  Vict.  No.  9. 

The  14  Vict.  No.  9  provides  that  aU  con* 
tracts  hy  way  of  wagering  shall  he  void^ 
and  that  no  suit  shall  he  hronght  to  recover 
money  deposited  to  ahide  the  event  of  a 
wager: — Held,  tluit  a  contract  to  run  one 
horse  against  another  is  a  wagering  con^ 
tract  within  the  statute^  hut  that  a  party 
who  revokes  the  authority  of  a  stakeholder 
before  the  event  may  recover  the  deposit. 

Where  the  provisions  of  a  GoIohmI 
staivie  are  identical  with  those  of  an  Im' 
perial  staiute  the  Colonial  Courts  should 
follow  the  decisions  of  Courts  of  Appeal  on 
the  Imperial  statute. 

This  was  an  appeal  from  a  judgment  of 
the  Supreme  Court  of  New  South  Wales. 

The  action  was  commenced  by  the 
appellant  against  the  respondent  m  the 
District  Court,  to  recover  the  sum  of 
200Z.  deposited  by  the  appellant  with  the 
respondent  to  abide  the  event  of  a  race 
between  two  horses.  Before  the  time 
fixed  for  the  race  the  appellant  gave  the 
respondent  notice  that  the  match  was  off, 
and  required  the  respondent  to  return  to 
him  the  amount  of  the  said  deposit. 
The  respondent  refused  to  pay  back  the 
money. 

The  cause  was  heard  on  the  80th  of 
May,  1877,  before  the  District  Judge, 
and  the  appellant  was  non-suited,  on  the 
ground  that  the  money  sought  to  be 
recovered  had  been  deposited  to  be  paid 
to  the  winner  of  a  wager  within  the 
meaning  of  the  Colonial  Act,  14  Vict. 
No.  9,  s.  8  (which  is  identical  with  the 
Imperial  Act,  8  &  9  Vict.  c.  109.  s.  18), 
and  that  the  action  would  not  lie. 

The  appellant  appealed  to  the  Supreme 
Court  of  New  South  Wales,  but  the  ap- 
peal was  dismissed. 

The  appellant  obtained  special  leave  to 
appeal  from  the  judgment  of  the  Supreme 
Court. 

Mr,  J.  0,  Maihew  and  Mr.  Barnes,  for 
the  appellant. — The  money  sought  to  be 
recovered  had  been  deposited  under  a 
contract  which  was  not  enforceable.     The 
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appellant  was  therefore  under  the  oir- 
cumstanoes  entitled  to  recover  it  back. 
Upon  the  revocation  of  the  respondent's 
anthoritj  fco  retain  the  money,  the  re- 
spondent oaght  to  have  paid  it  back. 
The  jadgment  of  the  Supreme  Courb  was 
at  variance  with  that  of  the  Court  of 
Appeal  in  Biggie  v.  Higgs  (1).  They 
also  referred  to  Hampden  v.  Walsh  (2) 
and  to  Batty  v.  Marriott  (3). 
The  respondent  did  not  appear. 

Sib  Montague  E.  Smith  delivered  the 
judgment  of  their  Lordships  (4). — This 
appeal  arises  in  an  action  brought  by  the 
appellant,  Mr.  Trimble,  to  recover  from 
the  defendant  a  sum  of  200Z.  deposited 
with  him  to  abide  the  event  of  a  match 
between  a  horse  of  the  plaintiff  and 
another  horse  belonging  to  Mr.  Glenister. 
The  agreement  under  which  the  deposit 
was  made,  or  so  much  of  it  as  is  material, 
is  in  these  terms:  "4th  April,  1877. 
Mr.  Glenister  agrees  to  run  Gaffer  Grey 
against  Mr.  Trimble's  Beacon  for  the  sum 
of  500Z.  a  side,  200Z.  of  which  is  deposited 
in  the  hands  of  George  Hill,  which  said 
deposit  money  will  be  forfeited  unless  the 
whole  of  the  stake  is  made  good  on  Mon- 
day evening,  the  10th  day  of  April,  be- 
tween the  hours  of  8  and  10  p.m."  Before 
the  day  fixed  for  the  race,  the  plaintiff 
gave  notice  to  the  defendant  that  he 
revoked  the  authority  to  pay  over  the 
money,  and  demanded  the  return  of  it. 
The  question  upon  these  short  facts  arises 
on  the  8th  section  of  the  Colonial  Act, 
14  Yiot.  No.  9,  which  is  in  the  same 
terms  as  the  18th  section  of  the  Imperial 
Act,  8  4  9  Vict.  0.  109.  The  enactment 
is  :  "  And  be  it  enacted  that  all  contracts 
or  agreements,  whether  by  parole  or  in 
writing,  by  way  of  gaming  or  wagering, 
shall  be  null  and  void,  and  that  no  suit 
shall  be  brought  or  maintained  in  any 
Court  of  Law  or  Equity  for  recovering 
any  sum    of  money  or  valuable    thing 

(1)  46  Law  J.  Rep.  Exch.  721 ;  Law  Rep.  2 
Ex.  D.  422. 

(2)  45  Law  J.  Rep.  Q.B.  238;  Law  Rep.  1 
Q.B.  D.  190. 

(3)  6  Com.  B.  Rep.  818  ;  17  Law  J.  Rep.  C.P. 
215. 

(4)  Sir  Jamea  W.  Colvile ;  Sip  Barnes  Pea- 
cock; Sir  Montague  E.  Smith;  and  Sir  Robert 
P.  Collier. 


alleged  to  be  won   upon  any  wager,  or 
which  shall  have  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  in 
which  any  wager  shall  have  been  made : 
Provided   always,    that    this    enactment 
shall  not  be  deemed  to  apply  to  any  sub- 
scription or  contribution  or  agreement  to 
subscribe  or  contribute  for  or  towards 
any  plate,  prize  or  sum  of  money  to  be 
awarded   to   the    winner  or  winners  of 
any    lawful     game,    sport,    pastime    or 
exercise."      This    enactment   annuls   all 
contracts  by  way  of  gaming  or  wagering  ; 
thus  abolishing  the  distinction  between 
legal  and  illegal  wagers  which  had  fre- 
queutly  raised  vexed  questions  for  the 
consideration  of  the  Courts.     All  wagers, 
so  &r  as  actions  to  enforce  them  are  con- 
cerned, are  declared  by  it  to  be  null  and 
void.     There  can  be  no  doubt  that  the 
contract  in  question  is  a  contract  by  way 
of  wagering ;  it  is  in  fact  a  wager,  as 
stated  by  the  Chief  Justice  below,  on  one 
horse  against  the  other.     The  only  ques- 
tion is  whether  it  is  taken  out  of  the 
operation  of  the  general  enactment  by  the 
proviso.      The  meaning  of  this  proviso 
has  been  considered  in  several  cases  in 
the  English  Courts.     Li  the  case  of  Baity 
V.   Marriott   (3),   where    an    agp^eement 
analogous  to  the  present  was  made  and 
money  deposited  to  abide  the  event  of  a 
foot-race,  it  was  held  that  a  foot-race 
being  a  legal  pastime,  the  agreement  was 
within  the  proviso.      This  decision  did 
not  meet  with  entire  acquiescence  when 
it  was  brought  before  the  Courts  in  sub- 
sequent cases.     It  is  unnecessary  to  refer 
to  these  cases,  because  the  decision  itself 
has    been    distinctly  overruled    by   the 
Court  of  Appeal  in  the  recent  case  of 
Biggie  v.   Higgs   (1).     In  that  case  the 
agreement  related   to  a  walking  match, 
and  was  to  the  same  effect  as  that  in  the 
present  action.     It  was  decided  that  an 
agreement  of  this  kind,  being  a  contract 
of  wager,  was  not  an  agreement  to  sub- 
scribe or  con  tribute  for  or  towards  any 
prize  or  sum  of  money  within  the  true 
meaning  of  the  proviso,   which,  it  was 
held,  applied  to  subscriptions  and  con- 
tributions other  than  wufers.     It  is  not 
disputed    by   the   two   tuidges  forming 
the  majority  in  the  Court  below  that  this 
decision  was  directly  in  point,  but  ^their 
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own  opinionB  not  agreeing  with  it  they 
declined  to  follow  its  anthorilr^. 

Their  Lordships  think  the  Uonrt  in  the 
colony  might  well  have  taken  this  decision 
as  an  anthoritatiye  constraction  of  the 
statate.  It  is  the  judgment  of  the  Court 
of  Appeal  by  which  all  the  Courts  in 
England  are  bound,  until  a  contrary  de- 
termination has  been  arrived  at  by  the 
House  of  Lords.  Their  Lordships  think 
that  in  colonies  where  a  like  enactment 
has  been  passed  by  the  Legislature  the 
colonial  Courts  should  also  govern  them- 
selves by  it.  The  Judges  of  the  Supreme 
Court,  who  differed  from  the  Chief 
Justice,  were  evidently  reluctant  to  de- 
part from  their  own  previous  decision 
in  a  case  of  Hogcm  v.  Owrtia^  but  they 
miffht  well  have  yielded  to  the  high 
anSiority  of  the  Court  of  Appeal  which 
decided  the  case  of  Biggie  v.  Higgs  (1), 
as  the  English  Court  which  decided 
Batty  V.  Marriott  (8)  would  have  felt 
bound  to  do  if  a  similar  case  had  again 
come  before  it. 

Their  Lordships  would  not  have  felt 
themselves  justified  in  advising  Her 
Majesty  to  depart  from  the  decision  in 
Diggle  v.  Higgs  (1)  unless  they  enter- 
tamed  a  dear  opinion  that  the  construc- 
tion it  has  given  to  the  proviso  in  ques- 
tion was  wrong,  and  had  not  settled  the 
law ;  since  in  their  view  it  is  of  the 
utmost  importance  that  in  all  parts  of 
the  empire  where  English  law  prevails, 
the  interpretation  of  that  law  by  the 
Courts  should  be  as  nearly  as  possible  the 
same.  Their  Lordships,  however,  do  not 
dissent  from,  nor  do  they  desire  to  express 
any  doubt  as  to  the  correctness  of,  that 
decision,  which,  it  may  be  assumed,  has 
settled  the  vexed  question  of  the  con* 
Btmction  of  a  not  very  intelligible  enact- 
ment. 

The  case  of  Diggle  v.  Higgs  (1)  also 
decided  that  the  statute  does  not  pre- 
clude the  party  who  has  revoked  the 
authority  given  to  the  stakeholder  from 
recovering  the  money  he  had  deposited ; 
the  Court  of  Appeal  agreeing  with  a  pre- 
Tious  decision  to  the  same  effect  of  the 
Court  of  Queen's  Bench  in  Hampden  v. 
WdUh(2). 

Their  Lordships  find  that  by  the  Colo- 
nial Act^  22  Vict.  No.  18,  s.  94,  the 


Supreme  Court  is  empowered,  upon  an 
appeal  from  a  District  Court,  to  order 
judgment  to  be  entered  for  either  party ; 
and  they  are  of  opinion,  the  £acts  being 
undisputed,  that  the  judgment,  for  the 
reasons  above  given,  should  have  been 
entered  for  the  plaintiff. 

Their  Lordships  will  therefore  humbly 
advise  Her  Majesty  to  reverse  the  judg- 
ment of  the  Supreme  Court,  and  to  direct 
that  the  nonsuit  be  set  aside,  and  judg- 
ment entered  for  the  plaintiff  for  the  sum 
of  200Z. 

The  respondent  must  pay  the  costs  of 
this  appeal. 


Soliciton — Young,    Jones,  BobertB  &  Hall,  for 

appellant. 
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Jersey — GuraieUe —  Prodigality — Dole^ 
ance. 

By  the  law  of  Jersey  the  Oowrt  has  tig 
power  to  cmdinue  a  '*  ewratelle  **  in  respect 
of  property  when  stich  "  curatelle**  is  tm- 
necessary  in  respect  of  person. 

This  was  a  petition  for  special  leave  to 
appeal  from  two  orders  of  the  Royal 
Court  of  Jersey,  or  that  such  orders  might 
be  enquired  into  on  the  hearing  of  the 
petition  by  way  of  ^*  doltence." 

The  fisMsts  are  fullv  stated  in  the  judg- 
ment of  their  Lordships. 

Mr.  MilloTf  for  the  petitioner. 

Sir  James  W.  Colyilb  delivered  the 
juogment  of  their  Lordships  (1). 

This  case  comes  before  their  Lordships 
on  the  petition  and  dol^ance  of  Mr. 
Charles  In  icolle  of  St.  Heliers  in  Jersey. 
It  appears  that  in  1867  the  Boyal  Court 
of  Jersey  appointed  a  "  curateur"  of  the 
person  and  property  of  the  petitioner  on 
the  ground  that  he  was  a  person  of  in- 

(1)  Sir  Jamet  W.  Golvile ;  Sir  Barnes  Peacock ; 
Sir  Montague  £.  Smith;  and  Sir  Bobert  P.  Collier. 


52 


PSIVY  COUNCIL  CASES. 


pf.  S. 


In  re  Nteolle, 


temperate  and  prodigal  habits.  It  mnst 
be  assumed  that  all  the  proceedings  in  the 
case  were  duly  had,  and  that  the  order 
was  made  in  accordance  with  the  law  of 
Jersey,  which  will  be  afterwards  con- 
sidered. On  the  9th  of  November,  1878, 
he  presented  a  remonstrance  to  the  in- 
ferior number  of  the  Royal  Court,  stating 
that  the  reasons  for  his  interdiction  had 
ceased  to  exist,  and  that  he  was  then 
perfectly  fit  to  have  the  care  of  his  own 
person  and  the  management  of  his  pro- 
perty, and  praying  that  this  curatenr,  the 
persons  named  as  the  surviving  electors 
of  the  cnratelle,  and  also  a  sufficient 
number  of  the  principal  inhabitants  of 
the  parish  of  St.  Heliers  where  the  peti- 
tioner was  domiciled,  should  be  duly  sum- 
moned,  in  order  that  in  the  presence  of 
the  said  curateur  and  of  the  said  electors, 
and  afler  having  heard  the  said  principal 
inhabitants  (les  dits  principaux),  the 
Court  might  be  pleased  to  annul  the  said 
"  cnratelle,"  to  "  rehabilitate  "  the  remon- 
strant, and  to  restore  him  to  the  enjoy, 
ment  of  his  civil  rights,  and  for  such 
other  relief  as  the  Court  should  consider 
that  the  case  deserved. 

The  Court  proceeded  to  summons  these 
persons,  the  evidence  of  the  principal  in- 
habitants was  taken  in  the  usual  way,  and 
it  certainly  went  to  establish  that  the 
habits  of  the  petitioner  were  reformed, 
and  that  he  was  of  sound  mind ;  but  the 
Court  came  to  the  conclusion  that  although 
a  proper  case  for  releasing  his  person 
from  the  cnratelle  had  been  established, 
there  was  ground  for  maintaining  the 
cnratelle  so  far  as  it  related  to  the  admi* 
nistration  of  his  property.  The  order, 
which  bears  date  the  28th  of  December, 
1878,  is  in  these  words:  "Apres  avoir 
entendu  par  le  moyen  de  son  Avocat,  et 
conf orm6ment  aux  conclusions  dudit  Sieur 
Procnrenr  06n6ral  de  la  Beine,  parais- 
sant  que  la  conduite  dudit  Sieur  Charles 
NicoUe  est  depuis  qnelque  temps  devenue 
telle  qu'il  est  apte  a  avoir  le  libre  soin  de 
sa  propre  personne,  mais  qu'il  n'est  pas 
BufiSsamment  6tabli  qu'il  y  ait  lieu  de  le 
r^int^grer  dans  I'administration  de  son 
bien ;  qu'en  consequence  il  y  a  lieu  de  le 
r6habiliter  en  ce  qui  conceme  la  liberty  de 
sa  propre  personne,  et  de  le  maintenir 
sons  interdiction  quant  a  la  gestion  de  son 


bien.  Partant  la  Conr  a  ordonn6  que  le 
dit  Sieur  Charles  NicoUe  demenre  pr6- 
sentement  sous  la  cnratelle  dudit  Clement 
NicoUe  Ec'  en  ce  qui  conceme  son  bien 
seulement."  From  this  order  the  peti- 
tioner appealed  to  the  Pull  Court,  which, 
after  again  summoning  and  itself  exam- 
ining the  "  curateur,'  **  electeurs  "  and 
"principaux"  on  the  22nd  of  May,  1879, 
passed  the  following  order :  "  Apres  que 
le  dit  curateur,  et  ces  electeurs,  et  les  dits 
principaux  ont  6t6  entendus  par  serment, 
la  Cour,  par  la  plurality  des  opinions,  et 
conformement  aux  conclusions  du  dit 
Procnrenr  Gr6n6ral  de  la  Reine  affirmant 
la  decision  du  Nombre  Inf^rieur,  a  jug6 
qu'il  y  a  lieu  de  maintenir  le  dit  B6mon- 
stant  sous  interdiction  en  ce  qui  conoeme 
I'administration  de  son  bien." 

The  petitioner  being  dissatisfied  with 
these  orders,  and  the  Boyal  Court  of 
Jersey  having  refused  to  give  him  leave 
to  appeal  against  them,  presented  a  peti- 
tion to  Her  Majesty  in  CouncU  praying 
that  he  might  have  special  leave  to  appeal 
against  the  orders  in  question  in  the 
usual  way,  or  else  that  the  merits  of  the 
case  might  be  enquired  into  on  the  hear- 
ing of  the  petition  hj  way  of  dol^uice, 
and  that  the  orders  might  be  reversed  or 
varied,  and  the  petitioner  reinstated  in 
the  management  of  his  property.  When 
this  petition  first  came  before  this  boajrd, 
their  Lordships  conceived  that  a  case  had 
been  made  for  further  enquiry  into  the 
correctness  of  the  orders  impeached ;  but 
thought  that  the  proceeding  by  way  of 
dol6ance  would  afford  the  least  expensive 
and  probably  the  most  convenient  mode 
of  trying  the  question.  This  mode  of 
proceeding,  though  termed  "  odious  "  by 
the  Code  of  1771,  has  been  approved  of 
and  recommended  by  Her  Majesty's  Com- 
missioners on  the  law  of  Jersey ;  and  their 
Lordships  need  hardly  say  that  its  adop- 
tion on  the  present  occasion  implies  no 
disrespect  towards  the  Royal  Court. 

The  learned  Judges  of  that  Court  have 
made  a  return  in  the  ordinary  form,  and 
their  Lordships  have  now  to  consider  how 
far  that  justifies  the  orders  that  have  been 
made,  or  whether  the  petitioner  is  en* 
titled  to  any  and  what  reUef  in  respect  of 
them. 

Their  Lordships  wiU  assoine  that  the 


Vol.  49.] 


MICHAELMAS  1879  to  MICHAELMAS  1880. 


53 


In  ft  Nicolle, 


Coart  was  justified  in  ref  nsing  the  peti- 
tioner leave  to  appeal,  inasmucli  as  ac- 
cording to  the  law  and  practice  of  the 
island  no  appeal  in  sach  cases  lies  as  of 
right  to  Her  Majesty.  That  of  coarse 
does  not  prevent  Her  Majesty  from  grant- 
ing, by  virtue  of  her  prerogative,  either 
special  leave  to  appeal  or  the  relief  now 
sought  by  way  of  dol6ance.  The  sub- 
stance of  what  the  learned  Judges  have 
returned  to  this  board  is  as  follows :  They 
say,  '*  In  the  course  of  the  enquiry  it  ap- 
peared that  Charles  Nicolle  had  not  of  late 
addicted  himself  to  excessive  drinking,  and 
that  his  conduct  at  the  hospital  had  been 
regular  and  unexceptionable.  With  this 
evidence  before  them  the  inferior  number 
of  the  Royal  Court  unanimously,  and  on 
appeal  the  majority  of  the  Jurats  present, 
were  of  opinion  that  while  there  were 
saflScient  grounds  to  relieve  Charles 
Nicolle  from  curateUe  as  regarded  his 
person,  it  was  expedient,  in  the  interest 
of  his  children,  that  it  should  be  main- 
tained as  regards  his  property  for  some 
time  longer.  It  is  obvious  that  the  opi- 
nion of  the  principaux  who  considered 
him  capable  of  having  the  management 
of  his  property  is  founded  on  no  facts 
within  their  ^owledge,  and  it  is  to  be 
remarked  that  of  the  three  whose  affida- 
vits are  annexed  to  the  petition,  one  Dr. 
Le  Crouier  is  careful  not  to  make  any 
statement  on  that  point,  but  confines 
himself  to  testifying  that  Charles  Nicolle 
has  ceased  to  be  a  drunkard,  that  his  con- 
duct has  for  the  last  three  years  been 
exemplary,  and  that  he  is  a  man  of  per- 
fectly sound  mind.  Not  a  single  circum- 
stance was  brought  under  the  notice  of 
the  Court  of  a  character  to  lead  to  the 
belief  that  Charles  Nicolle  could  be  safely 
trusted  with  the  care  of  his  family  and 
the  management  of  his  property.  Not 
only  during  the  last  twelve  years  has 
he  administered  nothing,  but  during  ten 
years  of  that  time  he  has  not  sought 
to  help  himself  or  his  children  in  the 
slight^t  degree,  with  the  exception  of 
six  months,  when  an  attempt  was  made, 
as  has  been  said,  to  find  him  employment 
with  a  fanner,  but  without  success.  He 
has  remained  in  the  hospital  in  voluntary 
idleness,  and  even  since  he  has  found 
employment  in  the  hospital  he  does  not 


appear  to  liave  done  anything  for  his 
children,  to  have  shewn  any  solicitude 
for  their  education,  or  to  have  taken  any 
interest  in  their  welfare.  The  Cour^ 
therefore,  thought  it  was  expedient  to 
delay  restoring  to  him  the  management 
of  his  property  for  a  short  time  longer— 
that  is,  until  his  youngest  children  have 
completed  their  apprenticeship  and  are 
able  to  provide  for  themselves."  Then 
they  state  the  general  law :  '*  It  is  to  be 
observed  that  by  the  law  of  this  island 
recourse  may  be  had  to  a  curateUe,  not 
only  in  oases  of  lunacy  and  mental  in- 
capacity, but  whenever  through  drunken- 
ness, prodigality,  misconduct  or  inca- 
pacity of  any  other  kind  it  may  become 
necessary  or  expedient  to  subject  a  person 
to  control  in  the  management  of  his  pro- 
perty." 

Their  Lordships  conceive  that  this 
statement  as  to  the  law  is  somewhat  too 
wide.  They  have  been  referred  to  the 
report  of  the  Royal  Commission  on  the 
law  of  Jersey,  and  to  the  evidence  taken 
under  it,  and  the  conclusion  to  which  they 
have  come  is  that,  according  to  the  law 
under  which  these  proceedings  have  been 
had,  it  is  necessary,  in  order  to  place 
a  man  under  ''  curateUe,"  in  the  first 
instance,  to  satisfy  the  Court  not  only 
that  he  is  prodigal  or  likely  to  mis- 
manage his  property,  but  that  he  is  so 
by  reason  of  his  habitual  intemperance  in 
the  matter  of  drink.  Mere  prodigality 
without  proof  of  habitual  drunkenness 
wUl  not  suffice  to  support  the  original 
grant  of  an  interdiction ;  and  in  order  to 
establish  the  intemperance  the  Court 
must  have  not  merelv  the  evidence  of 
relatives  (les  electeurs),  but  the  present- 
ment after  examination  of  the  six  prin- 
cipaux. A  similar  prooedure  seems  to 
be  adopted  on  an  application  like  the 
present,  for  the  removal  of  the  interdic- 
tion, and  the  reinstatement  of  the  party 
in  his  civU  rights.  Six  principaux  are 
again  summoned  and  examined.  In  the 
present  case  les  principaux  are  agreed 
that  the  petitioner  has  been  cured  of  his 
intemperance ;  and  the  Court  were  so  far 
satisfied  of  that  that  they  rehabilitated 
him  in  aU  that  concerns  the  liberty  of  liis 
person.  Their  Lordships  fail  to  see  that 
when  there  has  been  such  a  reformation 
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of  the  intemperate  habits  as  jastifies  the 
reversal  of  the  interdiction  in  respect  of 
the  person,  there  exists  any  legal  power 
in  the  Conrt  to  continue  the  curatelle 
as  to  the  property  upon  a  mere  suggestion 
that  it  will  be  better  and  more  expedient 
for  the  family  so  to  do.  The  Royal  Court 
of  Jersey  has  no  doubt  made  the  orders 
under  consideration  from  an  honest  con- 
viction that  it  would  be  better  for  the 
children  that  the  property  should  con« 
tinue  to  be  administered  by  the  curator 
rather  than  by  the  applicant  himself; 
but  their  Lordships  cannot  find  any  law 
which  authorised  the  Court  to  deprive 
the  petitioner,  if  cured  of  his  intem- 
perance, of  the  management  of  his  pro- 
perty upon  any  consideration  of  that 
kind.  If  the  law  had  clearly  given  them 
such  a  discretion,  their  Lordships  would 
have  been  slow  to  int-erfere  with  its  exer- 
cise ;  bat  they  are  bound  to  see  that  in 
the  administration  of  this  exceptional, 
though  possibly  wholesome  law,  the 
Judges  do  not  exceed  the  limits  of  their 
authority. 

Under  these  circumstances  their  Lord- 
ships think  that  a  sufficient  case  has  been 
made  out  upon  this  petition  and  dol6ance 
to  justify  them  in  humbly  recommending 
Her  Majesty  to  reverse  the  orders  of  the 
28th  of  December,  1878,  and  the  22nd 
of  May,  1879,  to  declare  that  the  peti- 
tioner having  been  found  to  be  now  fit  to 
have  the  free  use  of  his  own  person,  and 
to  be  released  from  the  curatelle  as  to 
bis  person,  ought  also  to  be  reinstated  in 
the  management  of  his  property,  and  to 
direct  the  Boyal  Court  to  pass  an  order 
in  the  usual  form  for  the  annulment  of 
the  curatelle,  the  rehabilitation  of  the 
petitioner  and  his  reinstatement  in  the 
enjoyment  of  all  his  civil  rights. 


Solidtorti — Jonea,  Blaxland  &  Sons,  agents  for 
Philip  BaudaiD,  Jersey,  for  the  petitioner. 


{MARIB  ANKE  CLAIBE  STMB8  oni 
her  husband  (appdUmts)  v. 
MABIS  ANQBLIQUB  CUVILLIEB 
and  her  hiuband  (respondents). 

Lower  Oa/nada  —  Ooutumes  de  Paris^ 
Ordinance  1731 — Donation — BevocabiUkf 
— Birth  of  Children. 

By  the  Goutume  de  Paris,  which  wag 
tJie  law  of  Lower  Canada  prior  to  the  CivU 
Code,  donations  are  not  revoked  by  the  birth 
of  children  when  the  property  given  is  not 
of  large  value  in  relation  to  the  entire  estate 
of  the  donor,  and  it  can  be  presumedfrom  the 
circumstances  that  the  gift  would  ha/oe  been 
made  if  the  donor  had  contemplated  (he 
birth  of  children. 

The  Ordinance  of  1731,  Bur  les  Dona^ 
tions,  was  not  a  declaration  of  existing  law. 
It  did  not  take  effect  in  Lower  Canada^  not 
having  been  registered  in  thai  province. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Queen's  Bench  of  the 
Province  of  Quebec,  Canada. 

The  action  was  brought  to  recover  in- 
stalments, forming  portions  of  an  ftTirnin.! 
sum  of  150Z.  which  the  appellant  had 
before  her  marriage  bound  herself  to  pay 
to  her  aunt,  the  respondent,  by  a  notarial 
deed  of  gift,  dated  the  29th  of  May,  1866. 

The  facts  were  as  follows : — 

The  father  and  mother  of  the  appellant 
Marie  died  during  her  minority,  and  at 
her  coming  of  age  she  came  into  the 
possession  of  a  large  amount  of  real 
and  personal  property,  derived  from  both 
parents,  the  larger  peurt  coming  to  her 
from  her  father,  but  a  considerable  por- 
tion had  formed  part  of  her  mother's 
fortune. 

Upon  oondng  into  possession  of  her 
property  the  appellant,  Marie,  degired  that 
a  portion  of  it  should  be  applied  for  the 
benefit  of  her  mother's  family.  A  deed 
was  accordingly  prepared  by  her  legal 
adviser. 

The  deed  made  a  gift  of  an  fi-pn^ml  sum 
of  1502.  to  the  respondent,  Madame  De- 
lisle,  a  sister  of  the  appellant's  mother,  in 
trust  for  her  five  daughters  (cousins  of 
the  appeUant)  in  equal  shares. 

The  deed  provided  that  after  the  death 
of  the  respondent  the  appellant  should 
continue  to  pay  the  annual  sum  to  each 
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of  the  fire  daughters  of  the  respondent 
in  eqnal  shares,  and  that  on  the  death  of 
any  one  of  them  leaving  issne  the  portion 
of  the  oapital  representing  her  share 
shonld  belong  to  her  chil£en,  if  more 
than  one,  in  eqnal  shares,  or  in  the  event 
of  the  decease  of  any  one  of  them  withont 
iflsne  her  share  of  the  income  should  be 
divided  amongst  tbe  surviving  sisters 
equally  for  their  respective  lives,  and  the 
corresponding  share  of  the  capital  should 
be  divided  equally  amongst  the  children 
of  such  surviving  sisters  per  stirpes. 

On  the  26th  of  August,  1872,  the  appel- 
lant  married  the  Marquis  de  Bassano,  and 
prior  to  the  25th  of  February,  1876,  two 
daughters  were  bom  of  the  marriage,  the 
first  on  the  17th  of  November,  1873,  and 
the  second  on  the  27th  of  November, 
1874. 

The  appellants  paid  the  sum  of  150L  up 
to  the  29th  of  November,  1875,  but  they 
refused  to  pay  the  instalments  &Uing  due 
on  the  25th  of  February  and  the  25th  of 
May,  1876,  and  it  was  to  recover  the 
amount  of  these  two  instalments  that  the 
action  was  brought. 

The  appellants  revised  to  pay  the  two 
instalments  on  the  ground  that  by  Cana- 
dian law  the  deed  of  gift  contained  an 
implied  condition  whereby  it  was  revoked 
upon  the  birth  of  children. 

The  declaration  set  out  the  deed  and 
tihe  non-payment  of  two  instalments,  and 
prayed  that  the  appellant  might  be  con- 
demned to  pay  to  the  respondent  the  sum 
of  ,^00  with  interest  and  costs. 

By  her  pica,  the  appellant  admitted 
the  execution  of  the  deed  of  gift,  but 
pleaded  that  it  was  revoked  by  the  birth 
of  her  children.  She  further  alleged  that 
ber  husband  was  a  foreigner,  ignorant  of 
the  law  of  the  province  of  Quebec,  that 
since  her  marriage  she  and  her  husband 
had  been  domiciled  in  Europe,  that  it 
was  not  till  their  arrival  in  Canada  in 
January,  1876,  that  either  of  them  be- 
came aware  that  the  birth  of  children 
could  have  the  effect  of  revoking  the  deed 
of  gift,  and  that  all  moneys  which  had 
been  paid  under  the  deed  since  the  birth 
of  children  had  been  paid  in  ignorance  of 
the  law,  and  without  any  intention  of 
ratifying  or  reaffirming  the  gift. 

By  answer  to  the  plea,  the  respondent 
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denied  that  the  mere  fikot  of  the  birth  of 
children  had  the  effect  of  revoking  the 
gift.  The  answer  further  alleged  that  at 
the  time  of  the  gift  the  appellant  owned 
real  and  personal  property  in  Canada  and 
elsewhere  of  great  value,  and  that  the 
gift  of  a  comparatively  small  sum  for  the 
benefit  of  her  five  cousins  was  not  by 
law  revoked  by  the  subsequent  birth  of 
children. 

The  case  was  heard  in  the  Superior 
Court,  and  judgment  was  delivered  in 
favour  of  the  appellant,  the  learned  Judge 
holding  that  the  deed  of  the  29th  of  May, 
1866,  was  revoked  on  the  gpround  con- 
tended for  by  the  appellant. 

The  respondent  thereupon  appealed 
from  the  judgment  of  the  Superior  Court. 
On  the  22nd  of  June,  1878,  the  Court  of 
Queen's  Bench  gave  judgment  reversing 
the  judgment  of  the  Superior  Court,  and 
ordering  the  appellant  to  pay  to  the  re- 
spondent the  sum  of  ;$!300  with  interest 
and  costs. 

From  this  judgment  the  present  appeal 
was  brought. 

Mr.  A.  WUU  and  Mr.  William  Wills,  for 
the  appellants. — The  deed  of  gift  was  exe- 
cuted before  the  Civil  Code  of  Canada 
became  law.  It  was  subject  to  the  law  of 
revocation  in  force  in  Canada  prior  to 
that  date.  The  case  is  therefore  governed 
by  the  Coutume  de  Paris,  which  was  in 
force  in  Canada  at  the  time.  It  is  a 
general  doctrine  of  that  law  that  all  gifts 
are  revoked  by  the  subsequent  birth  of 
children  to  the  donor.  The  law  of  France 
was  taken  from  the  rule  of  the  Roman 
law  called  "  Si  unquam."  This  was  the 
common  law  of  France.  The  respondents 
can  shew  no  ground  for  exempting  the 
gift  in  question  from  the  operation  of  that 
doctrine.  In  1731  the  Ordinance  of 
Louis  XV.  Sur  les  Donations  was  pro- 
mulgated in  France.  This  Ordinance 
was  declaratory  of  the  existing  law,  and 
enjoined  obedience  "dans  tout  notre 
royaume  terres  et  pays  de  notre  obeis- 
sance."  It  was,  therefore,  applicable  to 
Lower  Canada.  They  referred  to  the 
Code  of  Justinian,  Lib.  VIII.,  66,  s.  10 ; 
Ortolan's  LegishUion  Bomaine,  s.  635; 
Pothier,  vol.  viii.,  p.  408;  Demolombe, 
Code  Napoleon,  vol.  xx. ;  (Ewvres  OompUtee 
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du  OhancelUer  d^AguesseaUy  vol.  xx.,  pp. 
280,  323. 

Mr,  Barnard  (Canadian  Bar)  and  Mr, 
Kenelm  Digby^  for  the  respondents. — The 
principle  contended  for  by  the  appellants 
formed  no  portion  of  the  customary  law 
introduced  from  France  into  Canada.  The 
Ordinance  of  1731,  which  established  the 
principle  as  part  of  the  law  of  France,  was 
never  in  force  in  Canada.  The  principle 
contended  for  by  the  appellants  is  con- 
trary to  the  principles  of  the  free  disposi- 
tion of  property.  By  the  law  of  France 
a  donation  was  not  revoked  by  the  snbse- 
qnent  birth  of  children  unless  the  donation 
was  "  immensa  '*  or  "  immodica."  The 
Roman  law,  "  Si  unqnam,"  was  not  in- 
trodnced  into  France  until  the  Ordinance 
of  1731.  This  ordinance  never  became 
the  law  of  Canada.  They  referred  to 
Gujacius,  Opera  Postuma,  vol.  ix.,  c.  31 ; 
Merlin  Rep.  "  Donation,"  s.  7 ;  Despies- 
ses,  Traits  des  Donations,  pt.  1,  ti.  14,  s.  4 ; 
La  Goutume  de  Paris  de  Ferriere,  vol.  iii., 
ti.  13 ;  Ricard,  T}rait6  des  Donations,  pt.  3, 
c.  5.  s.  4 ;  Fourgole,  Traite  de  Ordinance, 
1731. 

Sir  Montaoue  E.  Smith  delivered  the 
judgment  of  their  Lordships  (1)  : — 

The  action  which  gives  occasion  to  this 
appeal  was  brought  in  the  Superior  Court 
of  Lower  Canada  by  the  respondents, 
Marie  Angelique  Cuvillier,  and  her  hus- 
band, Mr.  Delisle,  against  the  appellants, 
Marie  Anne  Claire  Symes,  and  her  hus- 
band, Le  Marquis  de  Bassano,  to  recover 
two  instalments  of  an  annual  income  of 
150Z.,  representing  a  capital  sum  of  2,500Z., 
in  virtue  of  a  donation  contained  in  a 
notarial  deed  executed  by  La  Marquise 
before  her  marriage.  The  defence  was, 
that  by  the  law  of  Lower  Canada  existing 
at  the  date  of  the  deed  (the  29th  of  May, 
18C6),  the  gift  was  revoked  by  the  sub- 
sequent birth  of  children  of  the  donor. 

The  Court  of  Queen's  Bench  reversed 
the  judgment  of  a  Judge  of  the  Superior 
Court,  dismissing  the  action,  and,  by  a 
majority  of  three  Judges  to  two,  gave 
judgment  for  the  respondents,  against 
which  the  present  appeal  has  been 
brought. 

(1)  Sir  James  W.  Colvile;  Sir  Montagae  E. 
Smith ;  and  Sir  Bobert  P.  Collier. 


Bv  the  deed  in  question,  the  appellaat. 
Mane,  gave  to  each  of  her  two  aunts, 
Mrs.  Delisle  (the  respondent)  and  Miss 
Luce  Cuvillier,  an  annuity  of  150Z.  (cur- 
rency), representing  for  each  a  capitial  of 
2,500Z.  The  gift  to  her  aunt  Luce  was 
for  her  own  use ;  that  to  Mrs.  Delisle  was 
in  trust  for  her  five  daughters,  "pour 
partie  de  leurs  frais  de  toilette,  et  autres 
petits  besoins  personnels."  The  capital 
(2,500Z.)  was  settled  upon  the  daughters 
after  their  mother's  death. 

The  following  are  the  material  &ctB. 
The  appellant,  Marie,  who  was  the  only 
child  of  Mr.  Symes  by  his  wife,  a  sister 
of  the  respondent,  Mrs.  Delisle,  was  bom 
in  1845.  Her  mother  died  in  1861,  and 
her  father  some  time  before  1866;  the 
exact  date  does  not  appear.  Upon  the 
death  of  her  father  she  became  possessed 
of  a  large  fortune— namely,  about  one 
million  doUars.  The  greater  part  of  this 
large  property  she  inherited  from  her 
father,  but  a  part  (the  sum  spoken  of  is 
50,000Z.)  from  her  mother.  From  the 
time  of  her  mother's  death  in  1861,  until 
she  went  to  England  in  1869,  she  lived 
with  her  aunt  Luce  Cuvillier,  and  during 
that  time  constantly  associated  with  her 
cousins  Delisle. 

The  gift  now  in  question  was  made 
soon  after  the  appellant  came  of  age.  She 
at  the  same  time  executed  other  deeds 
containing  donations  of  an  income  of  6001. 
a  year  to  each  of  her  uncles,  Austin  and 
Maurice  Cuvillier,  representing  a  capital 
sum  of  10,000Z.,  to  each.  In  all  Uiese 
treuisactions  the  appellant  consulted  Sir 
George  Cartier,  who  was  her  ordinary 
legal  adviser. 

It  is  suggested  that  one  motive  for 
these  gifts  was  the  wish  expressed  by  the 
appellant's  mother,  that  if  her  hnsoand 
did  not  marry  again,  and  the  appellant 
succeeded  to  the  whole  of  his  large  fortune, 
her  (the  mother's)  property  should  go  to 
her  own  relatives.  It  appears  from  the 
appellant's  evidence  that,  though  she  had 
not  herself  heard  her  mother  mention  this 
wish,  her  aunts  h^  told  her,  and  no 
doubt  correctly,  that  she  had  expressed 
it.  There  is  no  evidence  whatever  that 
the  appellant  was  in  any  way  imposed 
upon  in  making  the  gifts. 

In  August^  1872,  the  appellant]  Marie, 
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whilst  resident  in  England,  married  Le 
Marqais  de  Bassano,  a  Frenoli  snbjeot. 
After  their  marriage  the  appellants  re- 
sided either  in  France  or  England.  A 
child  of  this  marriage  was  bom  in 
NoYomber,  1878,  and  a  second  in  No- 
vember, 1874. 

In  letters  written  by  La  Marqnise, 
whilst  resident  in  Europe,  to  her  uncle, 
Manrice  Cnvillier,  before  and  after  her 
marriage,  one  being  after  the  birth  of  her 
first  child,  she  spoke  of  and  recognised 
the  donations.  In  a  letter  of  the  9th  of 
November,  1871,  she  says : — 

"  I  also  want  to  arrange  so  that  the 
capital  of  the  donations  inade  by  me  at 
my  coming  of  age  to  yotk,  nnole  Austin, 
aunt  Luce  and  aunt  Delisle,  should  be  paid 
down  and  given  to  each  of  you  respec- 
tively, so  that  if  I  marry  my  huslMind 
cannot  interfere,  or  know  any tning  about 
it." 

The  instalments  of  the  income  of  the 
donation  in  question  in  this  action  were 
duly  paid  down  to  November,  1875. 

In  January,  1876,  the  appellants  went 
to  Canada,  and  La  Marquise,  as  she 
states,  and  no  doubt  truthfully,  then 
learned  for  the  first  time  that,  according 
to  the  law  of  Canada  (as  she  was  advised), 
her  donations  were  revoked  by  the  birth 
of  her  children.  She  thereupon  resolved 
to  repudiate  them,  and  made  no  further 
payments. 

It  appears  that  on  an  investigation  of 
accounts  it  was  found  that  Mr.  Maurice 
Cnvillier,  the  guardian  of  the  appellant 
Marie  during  her  minority,  and  who  had 
managed  her  property  after  she  came  of 
age,  had  mismanaged  it,  by  which  some 
losses  were  incurrea. 

The  two  uncles  of  the  appellant  and 
her  aunt  Luce  have  renounced  the  g^fts 
made  in  their  favour,  thus  leaving  as 
alone  in  question  the  donation  to  Mrs. 
Delisle,  in  tmst  for  her  five  daughters. 

To  ascertain  the  law  of  Canada  on 
this  subject  at  the  time  the  donation  was 
made,  it  has  been  necessary  to  enqnire 
into  the  law  as  it  existed  prior  to  the 
coming  into  %rce  of  the  Civil  Code  of 
Lower  Canada^  which  contains  the  fol- 
lowing article : — 

I*  812.  In  gifts,  the  subsequent  birth  of 
children  to  the  donor  does  not  constitute 
Vol.  49.— Pbit.  Coiiy. 
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a  resolutive  condition,  unless   it  is  so 
stipulated." 

If  the  Code  governed  the  question, 
this  article  would  be  decisive  in  favour 
of  the  respondents ;  but  the  Code  did  not 
come  into  force  until  the  1st  of  Angust, 
1866,  about  two  months  after  the  date  of 
the  donation.  It  was,  indeed,  contended 
by  the  counsel  for  the  respondents  that 
its  provisions  on  this  subject  became  the 
law  of  the  province  upon  the  passing  of 
the  Act  29  Vict.  c.  41,  which  sanctioned 
them ;  but  their  Lordships  are  clearly  of 
opinion,  for  the  reasons  given  by  them 
during  the  argument,  that  this  is  not  so, 
and  &at  these  provisions  had  not  the 
foixse  of  law  until  the  time  fixed  for  the 
coming  into  operation  of  the  Code. 

The  discussion  at  the  bar,  which  took 
a  wide  range,  and  was  ably  conducted  on 
both  sides,  was'directed,  in  the  first  place, 
to  the  consideration  of  the  law  of  France. 
It  appears  that  the  question  of  the  revo- 
cation of  gifts  by  the  birth  of  children 
was  for  several  centuries  a  fertile  subject 
of  discussion  and  controversy  amongst 
French  jurists.  This  controversy  was 
complicated  by  the  vaiying  jurisprudence 
of  different  Parliaments.  The  law  which 
is  to  be  principally  regarded  in  deciding 
this  case  is  that  of  the  Parliament  of 
Paris ;  the  Edict  of  Louis  XIV.  (1663), 
which  created  the  "  Conseil  Sup6rieur," 
and  established  Courts  of  justice  for  Lower 
Canada,  having  directed  that  the  *'  Cou- 
tumes  de  Paris  "  should  be  the  general 
law  of  the  Province. 

The  law  of  France  was  drawn  from  a 
rule  in  the  Justinian  Code,  usually  cited 
as  the  law  "  Si  unquam,"  which  is  in  the 
following  terms : — 

'*  Si  unquam  libertis  patronus  filios  non 
habens  bona  omnia  vel  partem  aliquam 
facultatum  fuerit  donatione  largitus  et 
postea  susceperit  liberos,  totum  quidquid 
largitus  faerit  revertatur  in  ejusdem 
donatoris  arbitrio  ac  ditione  mansurum." 

The  first  question  is  to  what  extent, 
and  under  what  modifications,  this  law 
was  adopted  and  prevailed  in  France.  It 
was  plainly  enlarged  as  to  the  persons  to 
be  affected  by  it,  and  was  not  confined  to 
the  case  of  patron  and  freedman,  or  of 
persons  in  an  analogous  relation ;  whilst^ 
on  the  other  hand,  it  is  evident  thati  i^t 
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least  in  some  parts  of  France,  it  was 
limited  and  modified  as  to  the  things 
given,  in  the  direction  of  excluding  from 
the  operation  of  the  rale  snch  donations 
as  were  not  of  large  value  relatively  to 
the  estate  of  the  donor.  What  this  pro- 
portion was,  how  it  was  to  bo  measured, 
and  under  what  circumstances  generally 
the  rule  was  excluded,  has  been  the  sub- 
ject of  much  diversity  of  opinion  amongst 
French  lawyers,  and  the  jurisprudence  of 
the  Parliaments  has  undoubtedly  not  been 
uniform. 

It  was  argued  by  the  learned  counsel 
for  the  appellants  that  the  text  of  the 
Roman  law  must  be  taken  to  have  been 
the  common  law  of  France,  where  cus- 
tom did  not  conflict  with  it.  This  may 
have  been  so  in  those  parts  of  the  south  of 
France  where  the  Roman  law  was  held  to 
govern  as  "  loi  ecrite,"  but  in  other  parts 
of  the  kingdom  this  would  not  seem  to 
have  been  so,  and,  though  in  them  the 
Roman  law  was  resorted  to  by  the  Courts, 
and  its  principles  were  largely  borrowed, 
yet  these  principles  were  not  reg^arded  as 
binding  written  law,  and  were  capable  of 
being,  and  in  many  cases  were,  modified 
by  les  Coutumes  as  expounded  by  the 
jurisprudence  of  the  Parliaments. 

Numerous  French  jurists  have  dis- 
cussed with  much  ingenuity  the  question, 
What  part  of  a  man's  estate  might  be 
given  without  being  subject  to  the  con- 
dition of  revocation  on  the  birth  of  chil- 
dren. Some  early  writers  argued  that 
the  words  "  partem  aliquam  "  should  be 
construed  to  mean  an  aliquot  part.  Traces 
of  this  fanciful  rendering  are  found  in 
subsequent  writers,  becoming,  however, 
very  fiiint  in  later  times.  Indeed,  this 
construction  does  not  seem  to  have  been 
persisted  in,  though  it  may  have  had 
some  influence  in  moulding  the  law  as  it 
ultimately  prevailed  in  the  northern  Par- 
liaments of  France  before  the  Ordinance 
of  Louis  XV.  in  1731. 

It  is  to  be  collected  from  the  passages 
cited  from  Cujas,  an  author  of  great  au- 
thority, who  wrote  in  the  sixteenth  cen- 
tury, that  a  donation  was  not  revoked  by 
the  law  of  France  unless  it  were  "  im- 
mensa ''  or  '*  immodica."  He  pute  the 
case  of  a  man  who,  when  childless,  gave 
a  sixth  of  bis  property  to  his  brother^ 


and  afterwards  had  a  son,  and  then  in 
answer  to  the  proposition  that  by  the  law 
"  Si  unquam  "  the  son  could  revoke  the 
gift,  says : — 

"  Fallacia  est  in  propositione ;  nee  enim 
est  absolute  hoc  verum  donationem  filium 
postea  susceptum  revocare ;  sed  ita  dis- 
tinguendum  est;  aut  immensa  est  donatio, 
ant  non,  et  aut  mera  est  donatio,  aut  non ; 
immensam  donationem  liberi  postea  sns- 
cepti  revocant ;  hio  non  fuit  immensa, 
sed  sextantem  tantum  donavit." — Cu- 
jacius.  Opera  Postuma,  vol.  9,  816  (cited 
at  the  bar  from  an  edition  published  in 
Naples,  1758). 

Gujas,  therefore,  was  of  opinion  that 
the  gift  of  a  sixth  part  of  the  donor's 
property  would  not  be  "  immensa."  It 
was  argued  that  the  authority  of  Cujas 
is  weakened  because  he  confused  the  law 
"  Si  unquam "  with  the  Lex  Falcidia. 
It  is  true  that  he  refers  to  the  Lex  Fal- 
cidia in  other  passages,  as  bearing  on  his 
view  of  the  law  ^'  Si  unquam,"  but  it  is 
not  at  all  likely  that  so  great  a  lawyer 
would  have  been  in  any  confusion  of  mind 
with  regard  to  these  laws. 

In  Merlin  Rep.  vo.  Donation,  section  7, 
the  state  of  the  old  law  is  adverted  to  as 
follows : — 

"  Avant  la  promulgation  de  I'ordon- 
nance  de  1731,  on  disputait  beauoonp  sur 
la  question  de  savoir  jusqu'o^  devait 
s'^tendre  une  donation  pour  qu'elle  fut 
Bujette  k  etre  r6voqu^  par  survenance 
d'enfante.  Les  uns  voulaient  qu'elle  f(it 
au  moins  de  la  moiti^  des  biens  du  dona- 
teur,  les  autres  soutenaient  qu'il  suffi- 
sait  qu'elle  fut  de  quelque  partie  m^me 
audessous  de  la  moitie.  La  jurispru- 
dence n'^tait  pas  moins  incertalne  k  oet 
6gard." 

Despiesses,  whose  work  was  first  pub- 
lished in  1658,  in  treating  of  Donations 
(Part  i.,  ti.  14,  s.  4,  sub-s.  11,  edit.  1750), 
has  a  passage  to  the  same  effect : — 

"  Nono.  Cette  revocation  a  lieu  non 
seulement  lorsqu'il  s'affit  d'une  donation 
de  tons  les  biens  du  donatenr,  ou  de  la 
plus  grande  partie,  mais  m6me  d'une  partie 
des  biens  beaucoup  moindre  que  la 
moiti^." — (Referring  to  Tiraqueau,  Papon 
and  other  authorities.) 

In  the  ''  Arr^te  de  Papon,"  a  ooUec- 
tion  of  arrets  published  at>o^t  1559.   Ti, 
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DoDAtions,  liv.  XI.,  article  XIX.,  it  is 
said: — 

^  La  disposition  de  la  loi  *  Si  nnqaam ' 
est  anjourd'hni  en  France,  a  sfavoir,  que 
donations  &ites  de  tons  biens,  on  de 
moitie,  qnart,  on  tiers,  en  f  avenr  de  mar- 
riage on  antrement  (si  la  constdme  locale 
n'y  repngne)  sont  revoqnees  de  loi  sans 
antre  myst^re,"  by  the  birth  of  children. 

He  adds  that  it  has  been  so  determined 
by-  many  *'  Arrets  de  Paris "  during  the 
last  twenty-five  years.  In  a  note  by  the 
editor,  Chenn,  a  commentary  on  the  law 
by  Dn  Moulin  is  referred  to,  in  which  it 
is  maintained  that  revocation  would  not 
take  place  unless  the  donation  was  **  de 
majore  parte  bonorum,"  and  an  arret 
pronounced  *'  en  robes  rouges "  by  the 
Parliament  of  Bordeaux,  in  1602,  is  cited 
in  support  of  this  opinion. 

The  question  was  often  raised,  and  the 
controversy  regarding  it  is  referred  to  in 
a  book  by  Damours,  intituled  "  Confe- 
rence de  I'Ordonnance  ooncemant  les 
donations  aveo  le  Droit  Remain,  &c."  (p. 
324)  ;  whether  ^'  donations  particulieres" 
were  revoked,  or  only  those  '*  d'une  quo- 
tite,  oomme  d'un  tiers,  d'un  quart,  d'un 
sixieme,  dans  runiversalit^  des  biens." 
It  appears  firom  Damours  that  the  Par- 
liament of  Toulouse  had  decided  that 
^'  donations  particulieres  "  were  revoked, 
but  that  the  Parliament  of  Paris  had  de- 
cided the  contrary.  An  arret  of  the  latter 
Parliament  (1656),  reported  by  Saafve, 
tom.  2,  c.  18,  is  cited.  From  this  report 
it  appears  that  the  gift  was  of  a  house 
and  some  land,  and  was  not  large  in  pro- 
portion to  the  property  of  the  donor. 

It  would  not  be  useful  to  refer  further 
to  arrets  upon  the  question  of  what  should 
be  the  value  of  a  gift  in  relation  to  the 
donor's  property  to  prevent  the  operation 
of  the  law  of  revocation.  Salle,  writing 
on  the  Ordinance  of  1731,  thus  refers  to 
the  old  arrets  on  the  subject : — 

'*  En  oonsiderant  la  jurisprudence  des 
arrets,  on  ne  trouve  point  non  plus  sta- 
bilite,  ni  d'uuiformite.  Dans  ceux  qui  ont 
prononce  la  revocation  des  donations  pour 
snrvenanoe  d'enfans,  il  y  a  dos  donations 
qui  etaient  de  la  moitie,  d'un  tiers,  et 
d'autres,  d'une  chose  particuliere." 

Whenever  relative  value  has  been  dis- 
cussed, it  has    not  been  shewn  that  a 


donation  of  less  than  the  sixth  part,  men- 
tioned by    Cajas,  was  ever  regarded  as 


^*  immensa." 


The  difficulty  of  defining,  as  a  rule  for 
all  cases,  the  precise  proportion  the  gift 
should  bear  to  the  whole  property  of  the 
donor,  shewn  in  the  diversity  of  opinions 
and  decisions  upon  the  subject,  no  doubt 
led  to  the  growth  of  the  law  which  left 
the  revocability  of  the  gift  to  depend 
upon  the  circumstances  of  each  case,  and 
especially  upon  consideration  of  the  ques- 
tion whether  it  would  have  been  made  if 
the  donor,  at  the  time  of  making  it,  had 
contemplated  the  birth  of  children. 

The  ground  of  decision  just  adverted  to 
is  found  in  an  arrSt  of  the  Parliament  of 
Bordeaux,  of  the  2nd  of  June,  1570,  cited 
by  Despiesses,  holding  that  a  gift  &om  a 
lady  of  10,000  livres  was  revocable 
**  moyennant  qu'y  ait  apparence  que  le 
donateur  n'eut  pas  ibit  telle  donation  s'il 
eut  pense  avoir  des  enfans  "  (ubi  ante). 

The  principle  of  this  arret  appears  to 
have  been  sanctioned  by  jurists,  and 
adopted  by  the  Courts.  Writers,  who  are 
acknowledged  to  be  of  high  authority, 
seem  to  be  agreed  that  it  supplied  the 
true  rule  on  the  subject. 

De  Perriere,  in  his  work  on  La  Cou- 
tume  de  Paris,  treating  of  revocation 
says:— 

'*  Cette  question,  k  mon  avis,  ne  se  pent 
decider  que  sur  les  circonstances  qui  se 
tirent  des  biens  du  donateur,  des  choscs 
douuees,  et  de  leur  valeur,  et  de  la  per- 
sonno  du  donataire ;  il  faut  examiner  si 
le  donateur  n'auroit  pas  donnee,  s'il  avoit 
S9a  avoir  des  enfans." 

Bicard,  Traite  des  Donations,  part  3, 
c.  5,  s.  4,  after  discussing  the  diversity 
of  opinion  which  had  existed,  lays  down 
the  same  rule  as  Do  Ferriere,  but  with 
greater  fulness : — 

"Je  dis  done  qu'il  ne  faut  pas  con* 
siderer  si  la  donation  est  de  la  moitie,  du 
tiers,  du  quart,  on  de  la  sixieme  partie  de 
tons  les  biens  da  donateur,  on  meme 
d'une  chose  siuguiiere,  mais  que  le  point 
decisif  cousiste  dans  cette  discussion  qui 
s'empiainie  des  particularites  des  especes 
qui  sont  a  juger  (cette  matiere  etant 
enticremont  dsuis  les  presomptions)  de 
voir  et  examiner  si  vraisemblablement  le 
donateur  eut  fait  la  donation,  B*il  eut  eu 
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des  enfants  an  temps  qu'elle  a  etc  pass6e ; 
si  elle  est   considerable  pour  les   biens 
qa'il  possedoit,  et  si  regardant  le  donatear 
comme  une  personno  pradente,  on  doit 
juger  qa'il  ait  du  raisonnablement  faire 
la  donation  dont  il  s'agit,  en  examinant 
dans   le  particulier  si  c'etoit  nn  proche 
parent  on  nn  domestiqne,  dont  la  con- 
sideration ait  pa  porter  le  donatenr  k 
exercer  cetto   liberalit<^ ;    on  bien  si  la 
chose  donnee  est  de  petite  consideration, 
en  6gard  k  ses  biens  ct  a  sos  facnltcs,  ponr 
discerner  s'il  y  a  apparence  qn*il  eut  fait 
cette  donation  snppose  qu'il  se  fut  vn 
charge  d'enfants,  ponr  determiner  en  ce 
cas  qa'elle  n^est  pas  revocable,  on  bien 
que  la  loi  7  doit  avoir  lien,  si  la  pre- 
somption  se  tronve  an  contraire.     Et  de 
fait  dans  les  arrets  qui  ont  ete  rapportes 
ci-dessus,  et  par  lesquels   les  donations 
ont    ete    declarces   revoquees   par  sur- 
venance  d'enfants  les  nnes  etoicnt  de  la 
moitic,  les  autres  du  tiers,  et  les  autres 
d^une  chose  particuliere." 

Fourgole,  in  his  treatise  on  the  Ordi- 
nance of  1731,  in  discussing  the  law  as  it 
stood  before  that  Ordinance,  considers 
that  the  soundest  view  of  it  was  taken 
by  Papon,  Ricard,  Do  Ferriere,  and  the 
other  writers  who  maintained  the  prin- 
ciple of  decision  found  in  the  passages 
last  above  cited;  and  after  giving  the 
effect  of  the  passage  just  cited  from 
Bicard,  he  adds : — 

"  C'etait  a  notre  avis  la  meilleure  regie 
qu'on  put  suivre  dans  cette  matiere,  qui 
n'etant  pas  fondee  sur  la  disposition  ex- 
presso  de  la  loi,  mais  seulement  sur 
I'equite  appuyee  sur  son  esprit,  etoit 
purement  conjecturale ;  cependant  elle 
avoit  cet  inconvenient,  qu'elle  rendoit  la 
decision  arbitrairc,  mais  pour  fairo  cesser 
cet  inconvenient  M.  Ic  President  de  La- 
moignon,  dans  ses  arretes  an  titre  des 
donations,  article  50,  avoit  cm  que  la 
donation  d'une  quote  on  d'une  chose  par- 
ticuliere  dont  la  valeur  n'alloit  pas  au 
quart  des  biens  du  donateur  au  temps  de 
la  donation,  ne  devoit  pas  ^tre  revoquee." 
It  is  to  be  remarked  that  Fourgole  in 
this  passage  states  distinctly  that  the  rule 
in  France  was  not  founded  on  the  express 
disposition  of  the  law,  but  on  an  equity 
resting  upon  its  spirit,  and  their  Lord- 
ships consider  this  to  be  the  correct  view. 


The  arrets  (article  50)  of  President 
Lamoignon  referred  to  by  Fourgole,  is 
in  these  terms : — 

"  Donation  de  chose  singuUere  oa  par 
quotite  au-dessous  de  quart  des  biens 
qu'avait  le  donateur  au  jour  de  la  dona- 
tion, n'est'  point  revoqu^e  par  survenanoe 
des  enfants,  mais  si  elle  est  du  quart  oa 
au-dessus,  on  d'une  chose  singnliere  va- 
lant  le  quart  des  biens  ou  au-dessos,  elle 
sera  revoquee  pour  le  tout." 

Great  reliance  was  placed  by  the 
learned  counsel  for  the  respondents  on 
this  arrete,  as  a  declaration  of  the  law 
settled  by  the  jurisprudence  of  the  Par- 
liament of  Paris.  The  great  authoriW  of 
De  Lamoignon,  who  was  first  President 
of  that  Parliament,  was  fully  acknow- 
ledged, but  it  was  denied  that  the  arretes 
were  statements  of  the  actual  law ;  they 
were  said  to  be  determinations  of  what 
the  law  should  be.  Assuming  this  to  be 
so,  there  is  some  reason  to  suppose,  from 
Lamoignon's  preliminary  enquiries  and 
proceedings  before  publishing  his  arretes, 
that  he  evolved  the  principle  of  Arrete  50 
from  decisions  of  the  Parliament  of  Paris. 
The  jurisprudence  having  taken  a  direc- 
tion which  left  the  question  to  be  deter- 
mined in  each  case  by  the  Court  on  the 
view  of  its  circumstances,  had  prodnoed 
uncertainty,  and  this  inconvenience  be 
wished  to  prevent  by  a  definite  rule. 

Whatever  may  have  been  the  diversity 
of  opinions  and  decisions  on  the  snbject, 
the  general  efiect  of  them  points  irre- 
sistibly to  the  conclusion  that  before  the 
Ordinance  of  1731,  the  Roman  law  "  Si 
unquam  "  had  not  been  introduced  in  all 
its  fulness  into  France,  at  least  into  that 
part  of  it  within  the  jurisdiction  of  the 
Parliament  of  Paris.  It  seems  to  their 
Lordships  that,  before  that  Ordinance, 
the  law  had,  in  efiect,  become  this,  that 
donations  were  not  revoked  by  the  birth 
of  children,  when  the  property  given  was 
not  of  large  value  in  relation  to  the  entire 
estate  of  the  donor,  and  it  oonld  be  pre- 
sumed, from  the  circumstances  of  the 
particular  case,  that  the  gift  would  have 
been  made  if  the  donor  had  contemplated 
the  birth  of  children.  These  questions  in 
case  of  dispute  would,  necessarily,  be  de- 
cided by  the  Courts. 

It  was  urged  that  a  rule  which  re* 
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quired  the  decisioii  of  a  Court  on  those 
questions  conld  not  be  the  true  one,  aa 
being  inoonsiBtent  with  the  principle 
which  implies  the  ezistence  of  a  resolu- 
tive condition  in  the  gift  itself ;  but  this 
is  really  not  so,  for  if  the  role  be  as  above 
supposed,  the  legal  effect  of  it  would  be, 
that  in  a  given  state  of  facts  the  law  did 
not  attach  the  resolutive  condition  to  the 
gift,  but  when  that  state  of  facts  did  not 
exist  it  did  attach  it.  The  determination 
bj  the  Courts  of  the  question  of  &ct  in 
no  waj  changes  the  legal  nature  of  the 
condition  (if  there  be  one)  as  a  resolutive 
condition.  When  the  facts  are  found  in 
one  way,  the  law  implies  that  the  gift 
was  always  unconditional,  whilst,  if  foimd 
in  the  other,  it  implies  that  the  condition 
was  always  inherent  in  the  gift. 

In  1731,  the  Ordinance  of  Louis  XY., 
entitled  "  Ordonnance  sur  les  donations,*' 
which  adopted  to  its  fall  extent  the  law 
*'  Si  Qnquam,"  settled  the  law  of  France 
upon  the  subject.  By  article  39  it  was  en- 
acted that  aU  gifts  made  by  persons  who 
had  not  children  at  the  time  of  the  dona- 
tion, ^*  de  quelque  valeur  qae  les  dites  do- 
nations puissent  etre,  et  a  quelque  titre 
qu'elles  aient  6te  faites,  .  .  .  demeure- 
ront  revoqu^es  de  plein  droit  par  la  sur- 
venance  d'un  enfant  legitime  du  dona- 
teur." 

This  Ordinance,  which  was  framed  after 
careful  inquiry  into  the  existing  jurispru- 
dence of  France  by, Chancellor  D'Agues- 
seau,  contains  a  complete  code  on  the 
subject  of  donations,  and  it  was  contended, 
on  the  part  of  the  appellants,  that  it 
ought  to  be  regarded  as  declaratory  of 
the  existing  law.  It  appears  that  D'Agues- 
seau  formulated  certain  questions,  and 
sent  them,  with  explanatoiy  letters,  to  all 
the  Parliaments.  Extracts  were  read 
from,  these  letters  to  shew  that  the  Chan- 
cellor's object  was  to  reform  the  discor- 
dant jurisprudence  of  the  Courts,  so  that 
the  law  throughout  France  should  be 
uniform.  But  the  jurisprudence  of  each 
Parliament  had  ttJcen  root  within  its 
limits,  forming  the  law  administered 
there,  and  their  Lordships  do  not  gather 
from  these  letters  that  the  Chancellor 
supposed  that  the  contemplated  Ordinance 
could  be  a  mere  declaration  of  existing 
law.    He  selected  from  the  jurisprudence 


of  each  Parliament  what  he  considered  to 
be  good,  and  fit  to  be  incorporated  into 
the  general  law  he  proposed  to  frame. 

It  appears  that  the  Chancellor  contem- 
plated the  formation  of  a  general  code  of 
law,  and  commenced  with  the  subject  of 
donations  as  being,  in  his  view,  one  of  the 
most  simple,  and  the  least  difficult.  (See 
his  letter  of  the  3rd  of  May,  1730,  to  M. 
de  Machault,  Conseiller  d'Etat,  who  was 
charged  with  making  a  resume  of  the 
observations  of  the  Parliaments  and  others 
upon  the  questions  which  had  been  put 
to  them.)  In  this  letter  the  Chancellor, 
after  stating  that  all  the  Parliaments  and 
'*  Conseils  Superieurs  "  had  sent  answers 
to  his  questions,  says,  ''  II  s'agit  a  present 
de  se  servir  de  taut  de  bons  mat^riaux 
pour  en  former  une  loi,"  which  should  be 
of  a  nature  to  stimulate  further  exertion 
in  the  same  direction ;  and  in  the  same 
letter  he  says  the  object  was  ^^  a  6tablir 
des  regies  certaines  et  uniformes  sur  ce 
qui  fait  le  sujet  d'une  diversite  de  juris- 
prudence." 

But,  whatever  may  be  the  inference  to 
be  derived  from  these  letters,  the  Ordi- 
nance contains  within  itself  abundant 
evidence  that  it  was  not  intended  to  be  a 
mere  declaration  of  existing  law.  It  con- 
tains  some  provisions  which  are  undoubt- 
edly new.  Thus  article  45  enacts  that 
the  period  of  prescription  shall  be  thirty 
years  after  the  day  of  the  birth  of  the  last 
child  of  the  donor.  And  article  39  itself 
is  more  stringent  in  its  details  than  the 
law  "  Si  unquam."  But  article  47  is  de- 
cisive on  this  question.  It  repeals  "  toutes 
ordonnances,  lois,  coutumesy  statuts,  et 
usages  "  contrary  to  the  provisions  con- 
tained in  the  Ordinance,  and  provides 
that  donations  made  before  its  publication 
were  not  to  be  attacked  under  pretext 
that  they  were  not  in  conformity  with  its 
rules;  "notre  intention  etant  qu'elles 
soient  ex6cutees  ainsi  qu'elles  auroient  pu 
et  dii  I'etre  auparavant,  et  que  les  contes- 
tations nees  et  a  nutre  sur  leur  execution 
soient  d^cid^es  suivant  lee  lots  et  la  ju/ris- 
prudence  qui  ont  eu  lieu  jusqu'a  present 
dans  nos  cours  a  cet  6gard." 

Considering,  then,  wat  this  Ordinance 
enacts  a  new  law  on  the  point  in  question, 
it  would  not  be  of  force  in  Canadlft  unless 
it  had  been  registered  there.    The  appel* 


62 


PRIVY  COUNCIL  CASES. 


[N.S. 


Sy7M8  V.  Cuvillier, 

lants'  counsel  relied  on  the  injanction  of 
the  Ordinance  requiring  it  to  be  obeyed 
"  dans  tout  notre  royaumo,  terres  et  pays 
de  notre  obeissance ; "  but  a  royal  Ordi- 
nance, published  after  the  establishment 
of  "  lie  Conseil  Superieur  "  in  Canada  by 
the  Edict  of  1668,  did  uot  take  effect  in 
that  province,  proprlo  vigore,  until  it  waa 
registered — Hutchinsoio  v.  Gillespie  (2)  ; 
Les  Soewrs  Uospitalieres  de  St,  Joseph  v. 
Middlemiss  (3). 

This  Ordinance  not  having  been  regis- 
tered, it  was  incumbent  upon  the  appel- 
lants to  shew  that  the  French  law  intro- 
duced into  Canada  in  1663,  and  which 
presumably  continued  to  be  the  law  there, 
became  altered  and  modified  in  conse- 
quence of  the  jurisprudence  of  the  pro- 
vince having  adopted  the  rules  contained 
in  it.  The  learned  counsel  for  the  appel- 
lants was  unable,  after  great  research,  to 
produce  any  evidence  that  the  law  had 
been  thus  changed  or  modified,  and,  in  its 
absence,  their  Lordships  think  that  such 
a  change  cannot  be  presumed. 

The  only  authority  which  the  learned 
counsel  could  invoke  is  that  of  the  Com- 
missioners charged  with  the  preparation 
of  the  Canadian  Civil  Code,  who  in  their 
report  (vol  2,  p.  333)  state  the  law  very 
nearly  in  the  terms  of  the  Ordinance  of 
1731,  to  which,  indeed,  they  refer.  This 
authority  is  no  doubt  entitled  to  respect ; 
but  the  opinion  of  the  Commissioners  has 
not  the  weight  of  a  judicial  opinion,  pro- 
nounced after  discussion  and  argument ; 
and  it  is  to  be  observed  that  the  Commis- 
sioners, having  decided  to  introduce  a  new 
law  (opposed  to  the  law  "  Si  unquam  "), 
and  not  the  old,  whatever  it  was,  into  the 
Code,  were  the  less  coucemed  to  ascertain 
with  precision  what  the  old  law  was. 
Whatever  respect,  therefore,  may  be  due 
to  the  opinion  of  the  Commissioneis,  their 
Lordships  think,  for  the  reasons  already 
given,  that  it  cannot  of  itself  be  regarded 
as  sufficient  evidence  that  the  law  of  the 
Ordinance  of  1731  had  found  its  way  into 
the  jurisprudence  of  Canada. 

Regarding,  then,  the  law  of  Canada  to 
be  that  which  existed  in  the  jurisprudence 
of  the  Parliament  of  Paris  before  the  Or- 
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dinance,  the  question  remains  whether 
the  gift  in  question  was  revocable  upon 
the  birth  of  children.  In  deciding  it,  two 
matters  of  fact  require  to  be  oonsideied — 
one,  the  largeness  of  the  gift^  the  other, 
whether  the  donor  would  have  made  it  if 
she  had  contemplated  children.  On  the 
first  point,  their  Lordships  have  no  difii- 
culty  in  coming  to  the  conclusion  that  the 
gift  was  not  excessive  in  relation  to  the 
property  of  the  donor.  It  was  about  the 
hundredth  part  of  it.  Wherever  a  gift  of 
a  part  of  a  donor's  property  has  been  dis- 
cussed and  tested  with  reference  to  its 
amount,  a  proportion  so  small  as  this  has 
never  been  regarded  as  excessive.  It  was 
contended  that,  in  considering  this  ques- 
tion, the  value  of  the  gifts  made  to  the 
other  relations  should  be  estimated ;  but, 
though  the  fact  of  these  other  gifts  can- 
not be  excluded,  and  for  some  purposes  it 
might  be  very  material  to  consider  them, 
each  gift,  in  the  end,  must  be  decided  on 
its  own  merits.  All  these  gifts,  however, 
if  taken  together,  amount  only  to  about 
one  tenth  of  the  donor*s  wealth,  a  propor- 
tion less  than  any  share  which  French 
writers  have  regarded  as  excessive.  As 
already  stated,  one  sixth  is  the  lowest 
mentioned  by  them.  Mr.  Justice  Bam- 
say,  in  his  judgment,  says  that  he  had 
found  no  case,  where  the  amount  was  in 
question,  in  which  a  donation  of  less  than 
one  sixth  was  set  aside. 

Then  it  is  to  be  considered  whether 
this  donation  would  have  been  made  if 
the  donor  had  contemplated  the  birth  of 
children.  This  question  naturally  opens 
an  inquiiy  into  the  circumstances  attend- 
ing the  gift.  Bicard,  in  the  passage  cited 
above,  alludes  to  those  deemed  to  be 
material.  The  value  is  of  course  material ; 
BO  also  are  the  motives  of  the  gift,  and 
the  relation  of  the  donees  to  the  donor. 
The  circumstances  in  this  case  are,  that 
for  many  years  after  her  mother's  death 
La  Marquise  lived  with  her  aunt  Luoe, 
and  in  the  society  of  her  cousins.  It  was 
natural  that  she  should  have  become  at- 
tached  to  them,  and,  when  on  her  Other's 
death  she  succeeded  to  his  large  wealth, 
and  to  her  mother's  not  inconsiderable 
property,  that  she  should  desire  to  make 
some  present  to  them.  Her  gift  is  for 
personal  objects,  being  described  to  be 
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"  pour  partie  de  lenrs  frais  de  toOette  et 
aatres  petits  besoins  personnels,"  and 
tberefore  is  of  a  kind  which  might  well 
spring  from  her  own  wish  to  gratify  her 
oonsins.  It  is  evident  that  she  believed 
that  her  mother  had  expressed  a  desire 
that  some  part,  at  least,  of  her  property 
should  go  to  her  own  relatives.  Respect 
for  her  mother's  wishes  and  her  own 
affection  for  her  consins  snpply  ample 
motives  for  the  gifb  in  question.  Con- 
sidering then  the  value  and  nature  of  the 
gift,  the  relationship  of  the  parties,  and 
the  motives  which  might  naturally  have 
actuated  the  donor,  there  seems  to  be 
good  reason  for  presuming  that  if  she  had 
contemplated  children  she  would  still 
have  made  it.  Her  letters  to  her  uncle, 
directing  the  arrangements  to  be  made  pre- 
paratory to  her  marriage,  stronglv  support 
this  presumption.  But  it  is  said  she  did  not 
in  £ayct  contemplate  having  children  when 
she  made  the  gift.  The  true  question, 
however,  would  seem  to  be,  not  whether 
she  thought  of  having  children,  but 
whether  it  can  be  presumed  that  if  she 
had  thought  of  them  she  would  still  have 
made  the  gift.  Even  if  this  be  not  so,  it 
is  difficult  to  suppose  that  this  lady,  pos- 
sessed of  great  attractions,  and  of  great 
wealth,  and  whose  letters  display  much 
intolh'gence  and  forethought,  did  not 
contemplate  the  probability  of  marriage. 
Questions  of  this  kind  can  only  be  decided 
apon  presumptions,  and  their  Lordships 
agree  with  those  which  have  been  arrived 
at  by  the  majority  of  the  Judges  in  the 
Court  below  on  this  point. 

Their  Lordships  wiU,  for  the  reasons 
they  have  given,  humbly  advise  Her 
Majesty  to  affirm  the  judgment  appealed 
from,  and  with  costs. 


Solicitors — ^Barton,  Yeatos  &  Hart,  for  appollantii ; 
Freoman  &  Bothamley,  for  respondeDts. 


1880.  1  GHABLEs  ousHTNO  (o/ppelUmt) 
April  25.  J   V.  louis  duput  (respondent), 

Oanada — Domini&ii  Parliament — Powers 
of — Insolvency — Appeid, 

The  British  North  AfnerieanAct,lS67,  by 
section  91  provider  that  the  Parliament  of 
Canada  shall  have  exclusive  authority  to 
make  laws  in  respect  of  hanhmptcy  and 
insolvency. 

Section  92  provides  that  the  Legislature 
of  the  provinces  shall  have  exclusive  autho' 
rity  to  make  loAvs  in  respect  to  "  property  " 
and  "  the  administraiion  of  justice  "  in  the 
province,  including  civil  proceeding. 

By  section  128  of  The  Quebec  Insolvency 
Act,  decisions  of  a  Judge  in  Ohambers  are 
to  be  considered  judgments  of  the  Superior 
Court,  and  m^ay  be  appealed  from  in  like 
manner  as  such  judgments  may  be. 

An  Act  of  ^  Parliament  of  Canada^  40 
Vict.  c.  41,  by  section  28  provides  **that  the 
judgment  of  the  Court  under  this  section 
shall  be  final  *' : — 

'H.eld,  first,  that  this  provision  did  not 
infringe  the  rights  of  the  provincial  Le^ 
gislature ;  secondly,  that  the  stahUe  in- 
tended  to  aholish  the  right  of  appeal  to  the 
Queen ;  thirdly,  thai  the  sialvie  in  no  way 
affected  the  royal  prerogative  to  grant  spe^ 
cial  leave  to  appeal. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Queen's  Bench  for  the 
province  of  Quebec,  Canada. 

The  appellant's  petition  in  the  Supe- 
rior Court  alleged  that  a  writ  of  attech- 
ment  in  insolvency  had  issued  against 
the  firm  of  M'Leod,  M'Naughton  a  L^- 
veille,  and  that,  under  it,  the  respondent 
had  seized  effects  which  the  firm  had,  by 
deed  of  sale,  sold  to  the  appellant,  who 
subsequently  leased  them  by  deed  to  the 
firm;  that  the  appellant  had  demanded 
deliveiy  and  possession  of  the  effecte, 
but  the  respondent  refused  to  give  up 
the  same. 

The  respondent  pleaded  that  the  al- 
leged deed  of  sale  constituted  not  a  sale, 
but  an  arrangement  for  securing  to  the 
appellant  advances  made  and  to  be  made 
to  the  insolvente ;  that  the  effects  had 
never  been  removed  into  the  actual 
possession  of   the  appellant;    that    the 
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alleged  sale  of  effects  was  known  only 
to  the  contracting  parties ;  that  the  as- 
signee had  seized  for  the  creditors  and 
bj  virtue  of  a  writ  of  attachment ;  that 
at  the  date  of  the  deeds  of  sale  and  of 
lease,  the  vendors  were  insolvent,  to  the 
knowledge  of  the  appellant;  that  the 
deeds  were  made  in  contemplation  of 
bankruptcy  and  with  a  view  to  defraud 
the  creditors  of  the  bankrupts. 

On  the  hearing,  the  Superior  Court 
gave  judgment  for  the  appellant  on  his 
claim  to  be  declared  the  rightful  owner 
of  the  effects,  as  against  the  respondent. 

The  respondent  appealed  to  the  Court 
of  Queen's  Bench  for  the  province  of 
Quebec.  The  appeal  was  heard  on  the 
22nd  of  March,  1878.  The  Court  re- 
versed the  judgment  of  the  Superior 
Court,  and  dismissed  the  petition  with 
costs. 

A  ibotion  was  made  to  the  Court  of 
Queen's  Bench  by  the  appellant  for  leave 
to  appeal  from  the  above  decision  to 
Her  Majesty  in  Council,  but  the  rule 
was  discharged  with  costs,  on  the  gp'ound 
that  no  appeal  lay  from  the  Court  of 
Queen's  Bench  of  the  province. 

The  appellant  then  presented  a  peti- 
tion to  Her  Majesiy  for  special  leave  to 
appeal,  which  was  granted,  reserving  to 
the  respondent  the  right  to  raise  the 
question  of  jurisdiction  at  the  hearing. 

Mr,  Kenelm  Dighy^  for  the  respondent, 
accordingly  objected  to  the  hearing  of 
the  appeal. — The  right  of  appeal  to  Her 
Majesty  is  abolished  by  the  provision  con- 
tained in  section  28  of  the  Act  of  the 
Parliament  of  Canada,  40  Vict.  c.  41. 
The  Parliament  of  Canada  has  express 
authority  under  the  British  North  Ame- 
rican Act,  1867,  to  legislate  in  all  mat- 
ters concerning  bankruptcy  and  insol- 
vency. The  intention  of  the  Act  40 
Vict.  c.  41  was  that  the  judgment  of  the 
Court  of  Queen's  Bench  should  be  final. 
It  is  submitted  that  the  royal  preroga- 
tive will  not  be  exercised  to  controvert 
the  intention  of  the  provisions  .of  the 
statute.  They  referred  to  OvmlUer  v. 
Aylmn  (1),  In  re  Marois  (2),  The  Queen 
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V.  Stephens  (8),  JMberge  v.  Landry  (4), 
Johnston  v.  The  Minisfter  and  Trustees  of 
8t.  Andrew's  Church  (6). 

Mr.  Davidson  (Canadian  Bar).  —  The 
appellant  is  entitled,  as  a  matter  of  righi, 
to  appeal  under  article  1178  of  the  Code 
of  Civil  Procedure  of  the  province  of 
Quebec.  K  the  provisions  of  sectioii 
128  of  the  Insolvent  Act  of  1875,  and  the 
Amending  Act  of  the  dominion,  can  be 
interpreted  as  limiting  the  article,  the 
Insolvent  Act  is  uUra  vires  of  the  domi- 
nion Parliament.  If  the  prerogative  of 
the  Crown  to  admit  such  appeals  pur- 
ports to  be  taken  away  by  the  Act  of  the 
dominion  Parliament,  such  Act  is  pro 
tanto,  ultra  viresy  and  of  no  effect.  The 
word  "final"  in  the  Canadian  statute 
can  only  be  construed  to  apply  to  the 
Court  of  Queen's  Bench  of  Quebec. 

Sib  Montagus  R  Smith  delivered  the 
judgment  of  their  Lordships  (6). 

This  appeal  is  from  a  judgment  of  the 
Court  of  Queen's  Bench  of  the  province 
of  Quebec,  reversing  the  judgment  of  a 
Judge  of  the  Superior  Court,  which  had 
been  given  in  the  appellant's  favour,  in 
certain  proceedings  in  insolvency  insti- 
tuted under  an  Act  of  Parliament  of  the 
dominion  of  Canada,  intituled  "  An  Act 
respecting  Insolvency  "  (38  Vict.  c.  16). 

These  proceedings  were  oommenced 
by  a  petition  of  Mr.  Cashing,  the  appel- 
lant, to  the  Superior  Court,  praying  that 
Mr.  Dupuy,  the  official  assignee  of  the 
estate  of  the  insolvent  firm  of  M'Leod, 
M'Naughton  &  L6veill6,  might  be  ordered 
to  deliver  up  certain  property  seized  by 
him,  as  such  assignee,  under  a  writ  of 
attachment,  on  the  ffround  that  it  had 
been  sold  to  the  petitioner  by  the  insol- 
vents before  their  insolvency. 

An  application  to  the  Court  of  Queen's 
Bench  for  leave  to  appeal  to  Her  Majesty 
in  Council  was  refused,  on  the  ground 
that,  under  the  Insolvency  Act,  its  judg- 
ment was  final.  The  appellant  then 
presented  a  petition  to  Her  Majesty 
for  special  leave  to  appeal,  which  Her 

( 3)  6  Moo.  F.G.  296. 

(4)  46  Law  J.  Bep.  P.O.  1 ;  Law  Bep.  2  App. 
Cas.  102. 

(5)  Law  Rep.  8  App.  Gas.  159. 

(6)  Sir  James  W.  Colvile ;  Sir  Barnes  Floacock; 
Sir  Montague  £.  Smith ;  and  Sir  Bobert  P.  GoUicf; 
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Majesty  was  advised  by  their  LordBhips  to 
grant,  reserving  to  the  respondent  power 
to  raise  at  the  hearing  the  question  of 
her  jurisdiction  to  entertain  the  appeal. 

That  question,  which  has  been  fully 
argued  at  the  bar,  raises  two  points: 
fiivt,  whether  the  Court  of  Queen's 
Bench  was  right  in  holding  that  the 
appeal  to  Her  Majesty  in  Council,  g^yen 
(fo  jure  by  article  11/8  of  the  Code  of 
Civil  Procedure,  from  final  judgments 
rendered  on  appeal  by  that  Court,  be 
taken  away  by  the  Insolvency  Act ;  and, 
secondly,  if  that  be  so,  whether  the 
power  of  the  Crown,  by  virtue  of  its  pre- 
rogative to  admit  the  appeal,  is  affected 
by  that  Act. 

The  128th  section  of  the  Insolvency 
Act  enacts  as  follows : — 

*'  In  the  province  of  Quebec  all  deci- 
sions by  a  Judge  in  Chambers  in  matters 
of  insolvency  shall  be  considered  as  judg* 
ments  of  the  Superior  Court;  and  any 
final  order  or  judgment  rendered  by  such 
Judge  or  Court  may  be  inscribed  for  re- 
vision, or  may  be  appealed  from  by  the 
parties  aggrieved,  in  the  same  cases  and 
in  the  same  manner  as  they  might  in- 
scribe for  revision  or  appeal  from  a  final 
judgment  of  the  Superior  Court  in  ordi- 
nary cases  under  the  laws  in  force  when 
such  decision  shall  be  rendered.*' 

By  the  28th  section  of  a  subsequent 
Act  of  the  Parliament  of  Canada,  40 
Vict.  c.  41,  it  is  enacted  that  the  128th 
section  of  the  former  Act  shall  be  amended 
by  adding  thereto  the  following  words : — 

"  The  judgment  of  the  Court  to  which, 
under  this  section,  the  appeal  can  be 
made,  shall  be  final." 

This  Court,  in  the  province  of  Quebec, 
is  the  Court  of  Queen's  Bench. 

The  whole  question  turns  on  these 
added  words;  and  in  considering  their 
effect  on  the  right  of  appeal  to  the  Crown 
given  de  jure  by  the  Code,  two  things 
are  to  be  regarded :  first,  the  power  of 
the  dominion  Parliament  to  abrogate 
this  right ;  and,  secondly,  if  it  had  the 
power,  whether  it  intended  to  exercise  it. 

The  first  of  these  questions  depends 
upon  the  construction  of  the  British 
North  American  Act,  1867,  which  con- 
fers and  distributes  legislative  powers. 
By  section  91  of  that  Act,  exclusive  legis- 
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lative  authority  in  certain  matters  is 
conferred  upon  the  Parliament  of  Canada, 
and  by  section  92  exclusive  authority  in 
certain  others  upon  the  Provincial  Legis- 
latures. 

Section  91  is  as  follows : — 

"  It  shall  be  lawful  for  the  Queen,  by 
and  with  the  advice  and  consent  of  the 
Senate  and  House  of  Commons,  to  make 
laws  for  the  peace,  order  and  good  go- 
vemment  of  Canada,  in  relation  to  all 
matters  not  coming  within  the  classes  of 
subjects  by  this  Act  assigned  exclusively 
to  the  Le^^atures  of  the  provinces ;  and, 
for  greater  certaintv,  but  not  so  as  to 
restrict  the  generality  of  the  forcTOing 
terms  of  this  section,  it  is  hereby  declared 
that  (notwithstanding  anything  in  this 
Act)  the  exclusive  legislative  authority 
of  the  Parliament  of  Canada  extends  to 
all  matters  coming  within  the  classes  of 
subjects  next  hereinafter  enumerated; 
that  is  to  say, — 

**  21.  Bankruptcy  and  insolvency." 

Section  92  enacts  : — 

"  In  each  province  the  Legislature  may 
exclusively  make  laws  in  relation  to 
matters  coming  within  the  classes  of  sub- 
jects next  hereinafter  enumerated  ;  that 
is  to  say, — 

"  13.  Property  and  civil  rights. 

"  14.  The  admmistration  of  justice  in  the 
province,  including  the  constitution,  main- 
tenance and  organisation  of  provincial 
Courts,  both  of  civil  and  of  criminal 
jurisdiction,  and  including  procedure  in 
civil  matters  in  those  Courts." 

It  was  contended  for  the  appellant  that 
the  provisions  *of  the  Insolvency  Act  in- 
terfered with  property  and  civil  rights, 
and  was,  therefore,  ultra  vires.  This  ob- 
jection was  very  faintly  urged,  but  it  was 
strongly  contended  that  tibe  Parliament 
of  Canada  could  not  take  away  the  right 
of  appeal  to  the  Queen  from  final  judg- 
ments of  the  Court  of  Queen's  Bench, 
which,  it  was  said,  was  part  of  the  pro- 
cedure in  civil  matters  exclusively  as- 
signed to  the  Legislature  of  the  province. 

The  answer  to  these  objections  is  ob- 
vious. It  would  be  impossiole  to  advance 
a  step  in  the  construction  of  a  scheme 
for  the  administration  of  insolvent  estates 
without  interfering  with  and  modifying 
some  of  the  ordinary  rights  of  property, 

K 


66 


FBIVY  COUNCIL  CASEa 


[N.S. 


Gushing  v.  Dupuy, 

and  other  civil  rights,  nor  without  pro- 
viding some  mode  of  special  procedure 
for  the  vesting,  realisation  and  distribu- 
tion of  the  estate,  and  the  settlement  of 
the  liabilities  of  the  insolvent.  Proce- 
dure must  necessarily  form  an  essential 
part  of  any  law  dealing  with  insolvency, 
it  is,  therefore,  to  be  presumed — indeed 
it  is  a  necessary  implication — that  the 
Imperial  statute,  in  assigning  to  the  domi- 
nion Parliament  the  subjects  of  bank- 
ruptcy and  insolvency,  intended  to  confer 
on  it  legislative  power  to  interfere  with 
property,  civil  rights  and  procedure  within 
the  provinces,  so  far  as  a  general  law 
relating  to  those  subjects  might  affect 
them.  Their  Lordships  therefore  think 
that  the  Parliament  of  Canada  would  not 
infringe  the  exclusive  powers  given  to  the 
provincial  Legislatures,  by  enacting  that 
the  judgment  of  the  Court  of  Queen's 
Bench  in  matters  of  insolvency  should  be 
final,  and  not  subject  to  the  appeal  as  of 
right  to  Her  Majesty  in  Council  allowed 
by  article  1178  of  the  Code  of  Civil  Pro- 
cedure. Nor,  in  their  Lordships'  opinion, 
would  such  an  enactment  infringe  the 
Queen's  prerogative,  since  it  only  pro- 
vides that  the  appeal  to  Her  Majesty 
given  by  the  code  framed  under  the 
authority  of  the  provincial  Legislature, 
as  part  of  the  civil  procedure  of  the  pro- 
vince, shall  not  be  applicable  to  judg- 
ments in  the  new  proceedings  in  insol- 
vency which  the  dominion  Act  creates. 
Such  a  provision  in  no  way  trenches  on 
the  royal  prerogative. 

Then  it  was  contended  that  if  the  Par- 
liament of  Canada  had  the  power,  it  did 
not  intend  to  abolish  the  right  of  appeal 
to  the  Crown.  It  was  said  that  the  word 
'*  final "  would  be  satisfied  by  holding 
that  it  prohibited  an  appeal  to  the  Su- 
preme Court  of  Canada,  established  by 
the  dominion  Act  of  the  38th  Vict.  c.  11. 
Their  Lordships  think  the  effect  of  the 
word  cannot  be  so  confined.  It  is  not 
reasonable  to  suppose  that  the  Parliament 
of  Canada  intended  to  prohibit  an  appeal 
to  the  Supreme  Court  of  Appeal  recently 
established  by  its  own  legislation,  and  to 
allow  the  right  of  immediate  appeal  from 
the  Court  of  Queen's  Bench  to  the  Queen 
to  remain.  Besides  the  word  '*  final " 
has  been  before  used  in  colonial  legisla- 


tion as  an  apt  word  to  exclude  in  certaiii 
cases  appeals  as  of  right  to  Her  Majesty. 
(See  the  Lower  Canada  Statute,  34  Greo. 
3.  c.  30.)  Such  an  effect  may,  no  doabt, 
be  excluded  by  the  context^  but  there  is 
none  in  the  enactment  in  question  to  limit 
the  meaning  of  the  word.  For  these  rea- 
sons their  Lordships  think  that  the 
Judges  below  were  right  in  holding  that 
they  had  no  power  to  grant  leave  to  appeal. 

The  question  of  the  power  of  the  Queen 
to  admit  the  appeal,  as  an  act  of  grace, 
gives  rise  to  different  considerations.  It 
is  in  their  Lordships'  view  unnecessaiy  to 
consider  what  powers  may  be  posaened 
by  the  Parliament  of  Canada  to  interfere 
with  the  royal  prerogative,  since  the 
28th  section  of  the  Insolvency  Act  does 
not  profess  to  touch  it ;  and  they  think, 
upon  the  general  principle  that  the  rights 
of  the  Crown  can  only  be  taken  away  by 
express  words,  that  the  power  of  the 
Queen  to  allow  this  appeal  is  not  affected 
by  that  enactment.  In  conseqnenoe, 
however,  of  the  decision  in  OuvUUer  ▼. 
Aylivin  (1),  which  has  been  relied  on  as 
an  authority  opposed  to  this  view,  it  be- 
comes necessary  to  review  that  case  in 
connection  with  the  subsequent  decisions 
on  the  subject. 

The  question  in  OwnlUer  y.  Aylwin  (1) 
arose  upon  the  Lower  Canada  Colonial 
Act,  34  Geo.  3.  c.  6,  which  enacted  that 
the  judgment  of  the  Court  of  Appeals 
should  be  final  in  all  cases  under  the 
value  of  5002.,  and  an  application  for 
special  leave  to  appeal  in  a  case  under 
that  value  was  refused  by  a  Committee  of 
the  Privy  Council.  The  remarks  attri- 
buted to  the  Master  of  the  Bolls  in  bis 
judgment  rejecting  the  petition  are  di- 
rected  to  one  aspect  only  of  the  question 
— ^namely,  the  power  of  the  Crown  with 
the  other  branches  of  the  Leg^latnre  to 
deprive  the  subject  of  one  of  his  rights. 
No  allusion  was  made  to  the  principle 
that  express  words  are  necessary  to  iake 
away  the  prerogative  rights  of  the  Crown, 
nor  to  the  provision  contained  in  the 
statute  itself,  that  nothing  therein  con- 
tained should  derogate  frx)m  any  right  or 
prerogative  of  the  Crown.  This  case^ 
moreover,  if  not  expressly  overruled,  has 
not  been  followed,  and  later  decisions  are 
opposed  to  it. 
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In  re  Lows  Maroia  (2),  upon  an  appli- 
cation for  leare  to  appeal  from  a  jadg- 
ment  of  the  Court  of  Queen's  Bench  for 
Lower  Canada,  Lord  Chelmsford,  in  giving 
the  judgment  of  this  Committee,  after 
stating  that  in  GuviUier  y.  Aylwvn  (1) 
the  very  point  was  decided  against  the 
petitioner,  said : — 

"  If  the  question  is  to  be  concluded  by 
that  decision,  this  petition  must  be  at 
once  dismissed,  but  upon  turning  to  the 
report  of  the  case,  their  Lordships  are  not 
satisfied  that  the  subject  received  that 
inll  and  deliberate  consideration  which 
the  great  importance  of  it  demanded. 
The  report  of  the  judgment  of  the  M&ster 
of  the  Bolls  is  contained  in  a  few  lines ; 
and  he  does  not  appear  to  have  directly 
adverted  to  the  effect  of  the  proviso  con- 
tained in  the  43rd  section  of  the  Act  on 
the  prerogative  of  the  Crown.'* 

Leave  to  appeal  was  granted  in  that 
case,  subject  to  the  risk  of  a  petition 
being  presented  to  dismiss  the  appeal  as 
incompetent.  Although  their  Lordships, 
in  granting  this  leave,  said  that  they  de- 
sired to  intimate  no  opinion  whether  the 
decision  in  GuviUder  v.  Ayltvin  (1)  could 
be  sustained  or  not,  it  is  obvious  that,  at 
the  least)  they  regarded  it  as  being  open 
to  review. 

In  Johfutone  v.  Ths  Minister  and  2Vim- 
tees  of  St.  Andrew*8  Church  (5),  upon  an 
application  for  special  leave  to  appeal 
against  a  judgment  of  the  Supreme  Court 
of  Canada,  the  effect  of  the  47th  section 
of  the  Act,  establishing  that  Court,  which 
enacted  that  its  judgments  should  be  final 
and  conclusive,  saving  any  right  which 
Her  Majesty  may  be  graciously  pleased  to 
exercise  by  virtue  of  her  royal  prerog^ 
tive,  came  in  question,  and  the  Lord 
Chancellor,  in  giving  the  judgment  of  this 
Committee,  said : — 

'^  Their  Lordships  have  no  doubt  what- 
ever that  assuming,  as  the  petitioners  do 
assume,  that  their  power  of  appeal  as  a 
matter  of  right  is  not  continued,  still  that 
Her  Majesty's  prerogative  to  allow  an 
appeal,  if  so  advised,  is  left  entirely  un- 
touched and  preserved  by  this  section." 

Although  leave  to  appeal  was  in  this 
instance  refused,  on  the  ground  that  the 
case  was  not  a  proper  one  for  the  exercise 
of  the  prerogative,  the  opinion  cited  above 
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is  virtually  opposed  to  the  decision  in 
Cwvillier  v.  Aylwim,  (1),  where,  it  is  to  be 
remembered,  the  Act  in  question  likewise 
contained  a  saving  of  the  prerogative  of 
the  Crown. 

Another  case,  lately  before  this  Com- 
mittee, requires  consideration,  Theberge 
and  another  v.  Landry  (4).  It  was  an 
application  for  special  leave  to  appeal 
against  a  judgment  of  the  Superior  Court 
of  Quebec  upon  an  election  petition,  by 
which  the  applicant  had  been  unseated 
for  corrapt  practices.  By  the  Qaebec 
Controverted  Elections  Act,  1875,  the 
decision  of  controverted  elections,  which 
formerly  belonged  to  the  Legislative  As- 
sembly itself,  was  conferred  upon  the 
Superior  Court,  and  by  section  90  of  the 
Act  it  was  enacted  that  the  judgment  of 
that  Coart  sitting  in  review  should  not 
be  susceptible  of  appeal.  It  was  held  by 
this  Committee  that  there  was  no  prero- 
gative right  in  the  Crown  to  review  the 
judgment  of  the  Superior  Court  upon  an 
election  petition,  and  the  application  was 
refused.  This  decision  turned  on  the 
peculiar  nature  of  the  jurisdiction  dele- 
gated to  the  Superior  Court,  and  not 
merely  on  the  prohibitory  words  of  the 
statute.  It  was  distinctly  and  carefully 
rested  on  the  ground  of  the  peculiarity  of 
the  subject-matter,  which  concerned  not 
merely  ordinary  civU  rights,  but  rights 
and  privileges  always  regarded  as  pertain- 
ing to  the  Legislative  Assembly,  in  com- 
plete independence  of  the  Crown,  so  far 
as  they  properly  existed ;  and  consequently 
it  was  held  that,  in  transferring  the  deci- 
sion of  these  rights  from  the  Assembly  to 
the  Superior  Uourt,  it  could  not  have 
been  intended  that  the  determination  in 
the  last  resort  should  belong  to  the  Queen 
in  Council.  But,  whilst  coming  to  this  de- 
cision, the  Lord  Chancellor,  in  giving  the 
judgment  of  the  Committee,  affirmed  the 
general  principle  as  to  the  prerogative  of 
the  Crown : — 

"  Their  Lordships  wish  to  state  dis- 
tinctly that  they  do  not  desire  to  imply 
any  doubt  whatever  as  to  the  general 
principle,  that  the  prerogative  of  the 
Grown  cannot  be  taken  away,  except  by 
express  words ;  and  they  would  be  pre- 
pared to  hold,  as  often  has  been  held 
before,  that  in  any  case  where  the  prero« 
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gative  of  the  Grown  has  existed,  precise 
words  must  be  shewn  to  take  away  that 
prerogative." 

It  was  not  suggested  that  an  appeal 
would  not  have  lain  to  the  Qaeen  in 
Council  under  the  Insolvencj  Act  of 
1875 ;  and  it  was  not  until  two  years 
afterwards  that  the  Amending  Act  of 
1877,  which  is  said  to  have  taken  it  away, 
was  passed. 

The  learned  counsel  for  the  appellant 
drew  attention  to  the  Act  of  the  Parlia- 
ment of  Canada,  31  Vict  c.  1,  which 
enacts  rules  of  interpretation  to  be  applied 
to  all  future  legislation,  when  not  incon- 
sistent with  the  intent  of  the  Act  or  the 
context. 

Sub-section  33  of  section  7  of  that  Act 
is  as  follows : — 

"  No  provision  or  enactment  in  any  Act 
shall  affect  in  any  manner  or  way  what- 
soever the  rights  of  Her  Majesty,  her 
heirs  or  successors,  unless  it  is  expressly 
stated  that  Her  Majesty  shall  be  bound 
thereby." 

The  Insolvent  Acts  are  to  be  construed 
with  reference  to  this  provision,  which  is 
substantially  an  afi&rmance  of  the  general 
principle  of  law  ahready  adverted  to. 

Applying  that  principle  to  the  enact- 
ment in  question,  their  Lordships  are  of 
opinion  that,  as  it  contains  no  words 
which  purport  to  derogate  from  the  pre- 
rogative of  the  Queen  to  allow,  as  an  act 
of  grace,  appeals  from  the  Court  of 
Queen's  Bench  in  matters  of  insolvency, 
her  authority  in  that  respect  is  unaffected 
by  it. 

The  order  for  leave  to  appeal  granted 
in  the  present  case  will  consequently 
stand. 


Solicitors — Simpson,  Hammond  &  Co.,  for  appel* 
lant;  Freeman  &  Bothamlej,  for  respondent. 


1880. 
Feb.  14, 26. 
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(appeUants)  v.   la  oom- 

PAQNIE  DU  CHEIOH  DB  FIS 
D£  MONTREAL,  OITAWA  ET 
OCCIDENTAL,  AND  THE 
ATTOBNET-OEN£RAL  OF  QUE- 

BEC  {respondent), 

Canada — Quebec — BaUway  Oompany-^ 
Award — Periodical  Payment — Transfer  of 
Railway — Validity  of. 

An  award  tmder  the  Bailway  Aet^ 
1868,  directed  a  monthly  payment  to  he 
made  by  a  railway  company  to  the  lessee  of 
land  until  a  watercourse  should  he  set  free 
and  a  culvert  constructed  by  the  Company 
to  protect  the  watercourse : — Held,  that  such 
award  was  had,  first  on  the  ground  that  ike 
a^rbitrator  had  no  power  either  to  order  a 
periodical  payment  or  the  construction  of  a 
culvert ;  secondly,  thai  as  the  payment  was 
to  cease  on  completion  of  the  culvert,  the 
award  was  bad  for  uncertainty. 

The  Bailway  Act,  1868,  by  sub^secUon 
7,  gives  power  to  a  railway  company  to 
" alienate,  sell  or  dispose  of  its  land" 

A  railway  company,  incorporated  by  an 
Act  of  the  Province  of  Quebec,  was  by  an 
Act  of  the  Parliament  of  Canada  declared 
to  be  a  federal  enterprise.  By  deed  con- 
firmed by  an  Act  of  the  Province,  the 
Company  transferred  "  aU  their  property, 
liaMlities,  rights,  and  powers**  to  ^ 
government  of  the  province: — ^Held,  firsts 
thai  stuih  deed  and  act  were  of  no  force  or 
validity  unless  ratified  by  the  ParUameni 
of  Canada;  secondly,  that  the  land  of  the 
Company  could  not  be  severed  from  other 
property  of  the  Company  comprised  in  the 
deed,  cmd  thai  in  respect  of  the  land  the 
deed  was  inoperative. 

These  appeals  arose  out  of  four  aoidons 
in  the  Court  of  Queen's  Bench  for  Lower 
Canada,  which  were  consolidated,  fiir  the 
purposes  of  the  appeal. 

The  first  action  was  brought  in  the 
Superior  Court  of  Montreal,  by  La  Com- 
pagnie  du  Chemin  de  Fer  de  MontrM, 
Ottawa  et  Occidental,  against  the  appel- 
lants* 

The  second  action  was  broiu^t  in  the 
Superior  Court  of  the  same  disfxiotby 
the  appellants,  agarost  the  Comnany. 

The  third  action  arose  out  of  uie  seooiid 
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action,  and  was  an  appeal  from  the  deci- 
sion of  the  said  Court,  brought  by  Her 
Majesty's  Attorney- General  for  Ganadai 
intervening  in  the  second  action.  The 
Attorney-General  appealed  firom  the  de- 
cision of  t)ie  Superior  Court,  but  severed 
his  appeal  &om  the  appeal  of  the  Com- 
pany. 

The  fourth  action  was  an  opposition 
(ifin  de  disiraire^  lodged  by  the  Attorney- 
General  against  an  execution  under  a 
writ  of  fieri  faciaa^  issued  at  the  suit  of 
the  appellants,  to  recover  costs. 

The  Company  waa  originally  inoor- 
porated  as  a  provincial  railway  company 
by  the  32  Vict.  c.  55,  of  the  Quebec  Le- 
gislature, under  the  name  of  "  La  Com- 
pagnie  du  Chemin  a  Lisses  de  Colonisa- 
tion du  Nord  de  Montreal ; "  and  after- 
wards, by  virtue  of  the  provisions  of  an 
Act,  36  Vict.  c.  82,  of  the  Parliament  of 
the  dominion  of  Canada,  became  a  federal 
Company  authorised  to  construct  a  rail- 
way uniting  two  provinces  and  passing 
from  the  province  of  Quebec  into  the 
province  of  Ontario.  By  virtue  of  the 
provisions  of  the  38  Vict.  c.  68,  the 
name  of  the  Company  was  changed  to  its 
present  name, "  La  Compagnie  du  Chemin 
de  Fer  de  Montreal,  Ottawa  et  Occiden- 
tal." 

The  Company,  being  unable  to  complete 
its  authorised  works,  executed  a  deed, 
dated  the  16th  of  November,  1875,  which 
was  afterwards  ratified  by  an  Act  of  the 
Quebec  Legislature,  39  Vict.  c.  2.  s.  8, 
whereby,  a^r  it  had  been  declared  that 
the  Company  was  unable  duly  to  execute 
the  works,  the  works  were  abandoned  by 
the  Company,  and  the  Company,  for  the 
considerations  therein  mentioned,  con- 
veyed all  its  rights  in  the  works  thereto- 
&re  executed,  and  in  the  lands  acquired 
or  in  course  of  acquisition  for  the  said 
railroad,  to  the  Quebec  Gk>vemment.  The 
Quebec  Government  then  took  upon 
itself  the  construction  of  the  railway. 

On  the  9th  day  of  October,  1873,  pro- 
ceedings of  expropriation  were  commenced 
by  the  Company  for  the  expropriation  of 
p«rt  of  a  certain  stone  quarry  situated  in 
the  povince  of  Quebec. 

The  fireehold  of  the  quarry  was  vested 
in  the  widow  of  one  Smith,  and  had  been 
leased  to  the  appellants  by  a  lease,  for 
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five  years,  with  a  preferential  right  to 
the  lessees,  at  the  expiration  of  the  term, 
to  continue  their  lease  for  an  indefinite 
period. 

On  the  14th  of  November,  1874,  the 
lands  in  question  became  vested  in  the 
Company  as  proprietors  thereof,  subject 
to  the  said  lease. 

On  the  22nd  of  February,  1875,  pro- 
ceedings of  expropriation  were  commenced 
by  the  Company  with  the  said  appellants. 
Arbitrators  were  appointed,  and  a  third 
arbitrator  was  nominated  by  the  two 
others  to  determine  the  compensation  to 
be  paid  by  the  Company  for  the  lands  in 
question  and  for  all  damages  arising  from 
tiie  taking  of  the  same,  and  for  settling 
all  questions  arising  between  the  Com- 
pany and  the  appelkmts. 

The  proceedmgs  in  the  arbitration 
were  governed  by  the  provisions  of  the 
Bailway  Act,  1868,  of  the  dominion  of 
Canada. 

On  the  28th  day  of  July,  1876,  the 
arbitrators  made  their  award,  and  after 
reciting  the  submission,  and  that  they 
had  viewed  the  land  in  question  and  fully 
considered  all  the  matters  brought  to 
their  knowledge,  they  awarded  for  the 
piece  of  land  described,  and  for  all  the 
damages  resulting  from  the  taking  pos- 
session of  the  same,  the  sum  of  ^35,013, 
plus  J^lOO  per  month  &om  that  date,  pay- 
able on  the  first  day  of  each  month,  until 
the  said  Company  should  have  set  free 
the  waterstream  draining  the  quarries 
adjacent  to  the  land  expropriated,  and 
should  have  constructed  a  culvert  to  pro- 
tect the  said  waterstream,  as  the  amount 
of  compensation  to  be  paid  by  the  said 
Montreal  Northern  Colonisation  Bailwav 
Company,  now  called  the  ''Montreal, 
Ottawa  and  Western  Bailway  Company," 
to  the  said  "  Bourgoin  et  Fils  and 
"  Bourgoin  and  La  Montague,"  for  the 
said  piece  of  land  and  for  all  the  damages 
resulting  from  the  possession  of  the  same. 

On  the  15th  of  August,  1876,  the  Com- 
pany brought  their  action  No.  693,  and 
prayed  that  the  award  might  be  declared 
null  and  void,  and  that  the  Company 
might  be  discharged  firom  all  obligations 
to  pay  the  amount  of  the  award,  principal| 
interest  or  costs. 

The  appellaQt  pleaded  that  the  award 
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in  question  had  been  rendered  legally  and 
in  accordance  with  law. 

The  Superior  Court  of  Montreal  gave 
judgment,  dismissing  the  action  with 
costs. 

The  Companj  appealed  from  this  judg- 
ment to  the  Court  of  Queen's  Bench  for 
Lower  Canada,  and  on  the  14th  of  Decem- 
ber, 1878,  that  Court  gave  judgment  in 
favour  of  the  Company,  on  the  grounds 
that  the  arbitrators  had  no  right  to  im- 
pose on  the  Company  the  obligation  of 
constructing  any  works ;  that  the  arbi- 
trators had  no  authority  to  impose  on  the 
Company  the  payment  of  an  annual  sum, 
as  damages,  for  an  indefinite  period,  and 
until  the  execution  of  works  of  which 
neither  the  nature  nor  the  extent  was 
indicated ;  that  the  appellants  being 
only  tenants,  the  award  could  not  order 
the  payment  to  them  of  a  rent  which 
would  be  perpetual  if  the  works  men- 
tioned could  not  be  performed ;  that  the 
award  was  not  final  in  its  nature  and  did 
not  put  an  end  to  all  chances  of  litigation 
between  the  parties. 

On  the  20th  day  of  December,  1876, 
the  appellants  brought  their  action  No. 
1,213  against  the  Company,  and  prayed 
that  the  Company  might  be  compelled  to 
pay  to  the  appellants  the  amount,  with 
accrued  interest,  alleged  to  be  due  from 
the  Company  to  the  appellants  under  the 
said  award,  including  the  costs  of  the 
arbitration  and  costs. 

The  pleadings  in  this  action  raised 
substantially  the  same  questions  as  to  the 
validity  of  the  award  as  were  raised  in 
the  respondents'  action. 

Whilst  this  action  was  pending,  the 
Attorney-General  for  the  province  of 
Quebec  obtained  leave  to  intervene  in 
the  proceedings,  on  the  ground  that  by 
deed  of  the  16th  of  November,  1875,  the 
Company  had  sold,  granted  and  conveyed 
to  Her  Majesty  all  the  right,  title  and 
interest  of  the  Company  in  the  property 
in  respect  of  which  the  award  had  been 
made. 

The  Superior  Conrt  gave  judgment 
in  this  action  on  the  18th  day  of  April, 
1878,  and  allowed  the  claim  of  the  appel- 
lants and  costs,  and  rejected  the  inter- 
vention of  the  Attorney-General. 

The  Company  and  the  Attomey-Gteneral, 


[N.S. 

Montreal, 

by  appeals  Nos.  144, 117,  appealed  from 
this  judgment  to  the  Court  of  Queen's 
Bench  for  Lower  Canada,  and  on  the 
14th  of  December,  1878,  that  Conrt  re- 
versed the  decision  of  the  Superior  Conrt 
in  both  appeals,  annulled  the  award  of 
the  arbitrators  and  allowed  the  inter- 
vention of  the  Attomey-Oeneral.  The 
reasons  for  this  judgment  as  regards  the 
invalidity  of  the  award  were  the  same  as 
were  given  for  their  decisions  in  the 
former  action. 

On  the  22nd  of  May,  1877,  the  appel- 
lants caused  to  be  issued  out  of  the 
Superior  Court  a  writ  of  fieri  faciaSf 
directed  to  the  sheriff,  commanding  him 
to  levy  upon  the  goods  and  chattels  and 
lands  and  tenements  of  the  Company  the 
amount  of  the  costs  awarded  to  the  ap- 
pellants. The  sheriff  filed  a  return  to 
the  writ,  stating  that  he  had  seized  cer- 
tain immovables,  but  that  an  opposition 
afin  de  distraire,  on  the  part  of  the  At- 
torney-General,  had  been  lodged  in  his 
hands,  by  reason  whereof  he  was  unable 
to  proceed  to  a  sale  under  the  said  writ. 

The  opposition  afin  de  distrcUre  referred 
to  in  the  return  alleged  that  by  virtue  of 
the  purchase  authorised  by  me  Act  of 
the  Legislature  of  Quebec,  39  Yict.  c.  2, 
the  railway  and  all  its  accessories  had 
become  the  property  of  Her  Majesty. 

The  appellants  filed  a  contestation  of 
the  opposition  afin  de  ddstrairey  alleging 
that,  by  the  Act,  36  Vict.  o.  82,  of  the 
Canadian  Parliament,  it  was  declared  and 
enacted  that  the  Company  was  a  work 
for  the  general  advantage  of  Canada,  and 
should  be  held  to  be  incorporated  under 
the  operation  of  the  Railway  Act  of  1868, 
that  it  was  vUra  vires  of  the  Company  to 
enter  into  any  of  the  agreements  or  aiv 
rangements  mentioned  in  the  Act  of  the 
Quebec  Legislature,  39  Vict.  c.  2,  without 
authorisation  from  or  subsequent  confir- 
mation by  the  Canadian  Parliament,  and 
that  no  such  authorisation  or  oonfirma- 
tion  had  been  obtained  for  the  said  con* 
ventions  or  arrangements,  and  that  the 
provisions  of  the  said  Quebec  Act,  39 
Vict.  c.  2,  were  null  and  void. 

The  Superior  Conrt  gave  judgment  on 
the  3lBt  of  May,  1878,  and  allowed  the 
opposition  of  the  Attomey-Gbneral,  with 
costs  against  the  appellants. 
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The  appellants  thereapon  appealed  to 
the  Goart  of  Qaeen's  Bench  against  this 
judgment,  and  on  the  14th  of  December, 
1878,  the  Court  of  Qaeen's  Bench  nnani- 
monsly  affirmed  the  judgment  of  the 
Superior  Court,  with  costs. 

From  these  several  judgments  of  the 
Court  of  Queen's  Bencn  ihis  appeal  was 
brought. 

Mr.  Doutre  (Canadian  Bar)  and  Mr, 
FuUartan,  for  the  appellants. — The  award 
was  good.  It  would  have  operated  un- 
justly if  it  had  directed  the  payment  of  a 
lump  sum  by  the  Company  in  respect  of 
the  interruption  of  the  watercourse.  The 
amount  may  have  been  awarded  on  the 
supposition  that  the  interruption  would 
continue  during  the  whole  term.  But 
the  Company  was  bound  by  section  7  of 
the  Railway  Act,  1868,  to  restore  the 
watercourse  to  its  former  condition. 
They  referred  to  The  Great  Western  BatU 
way  Oompany  v.  Bahy  (1),  Ohemin  de  Fer 
Grand  Cenh'ol  v.  Bebois  (2). 

Mr.  Benjamin  and  Mr.  Jeune,  for  the 
respondents. — The  award  was  bad.  The 
arbitrator  had  no  power  to  direct  a 
periodical  payment  or  to  order  the  Com- 
pany to  construct  a  culvert.  The  award 
was  also  bad  for  uncertainty,  because  the 
payment  is  to  continue  for  an  indefinite 
period.  The  arbitrator  on  a  side  issue 
directed  the  payment  of  a  fixed  sum  by 
way  of  compensation  for  the  loss  of  the 
use  of  the  watercourse.  They  referred  to 
Ware  v.  The  Begent's  Canal  Company  (3) 
Shipworth  V.  Shipworth  (4) ;  Oreat  Laxey 
Mining  Company  v.  Clague  (5). 

Sib  James  W.  Colyile  delivered  the 
judgment  of  their  Lordships  (6). 

The  only  question  which  has  been  fully 
argued  upon  the  four  appeals  consolidated 
in  this  record  is  whether  the  judgment 
of  the  Court  of  Queen's  Bench  rendered 
in  the  first  suit.  No.  G93,  was  right  in 

(1)  12Q.B.  Up.  Can.  Rep.  106. 

(2)  Sirey,  Receuil  Journal,  1858,  p.  831. 

(3)  9  Ezch.  Rep.  395;  23  Law  J.  Rep.  Exch. 
145. 

(4)  9  Beav.  135. 

(5)  4  App.  Cas.  115. 

(6)  Sir  James  W.  Colvile ;  Sir  Barnes  Peacock ; 
Sir  Montague  E.  Snuth ;  and  Sir  Robert  P.  Collier. 
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annulling  and  setting  aside  the  award  of 
the  28th  of  July,  1876,  upon  either  of 
the  grounds  stated  in  it.  As  to  one  of 
those  grounds  which  proceeds  upon  the 
assumption  that  the  lump  sum  of  35,013 
dollars,  awarded  to  the  appellants,  in- 
eluded  the  whole  value  of  the  land,  and 
not  merely  the  value  of  their  interest  as 
lessees,  it  is  not  necessary  to  say  anything, 
because  that  objection  has  not  been 
pressed. 

The  question,  therefore,  is  reduced  to 
this  :  Can  the  judgment  be  supported  on 
the  other  ground   taken  P     Their  Lord- 
ships confined  the  argument,  in  the  first 
instance,  to  that  question,  because  they 
thought  that  if  the  award  was  found  to 
be  invalid  on  the  face  of  it,  that  finding 
would  go  far  to  dispose  of  all  or  most  of 
the  questions  which  have  been  litigated 
between  the  parties.  They  will,  therefore, 
for  the  present,  confine  their  attention  to 
the  first  of  the  suits  and  the  final  judg- 
ment therein,  nor  will  they  go  into  the 
facts  further  than  is  required  in  order  to 
elucidate  the  single  point  to  be  now  de- 
termined.    The  appellants  are  four  per- 
sons holding  a  quarry,  as  lessees,  under  a 
Mrs.   Smith.     They  are  sometimes    de- 
scribed as  working  together  in  two  part- 
nerships of  two  each,  as  "Bonrgoin  et 
Fils  "  and  "  Bourgoin  et  La  Montague," 
but  for  all  practical  purposes  they  may  be 
treated  as  the  four  joint  lessees  of  the 
quarry.     The  respondents,  who  were  the 
plaintifis  in  the  suit,  are  a  railway  com- 
pany, styled  on  the  record  "  The  Montreal, 
Ottawa  and  Western  Railway  Company." 
This  Company  was  incorporated  originally 
under  another  title — namely,  "  The  Mon- 
treal   Northern    Colonisation    Railway 
Company" — by  an  Act  of  the  Legislature 
of  the  province  of  Quebec  (32  Vict.  c.  55), 
and  was  governed  by  that  and  a  sub- 
sequent statute  of  the  same  Legislature 
(34  Vict.  c.  23).   It  was,  therefore,  in  it« 
inception  a  provincial  railway.     In  1873, 
however,  the  Parliament  of  Canada,  by 
Act  36  Vict.  c.  82,  declared  this  railway 
to  be  a  federal  enterprise,  and  by  a  sub- 
sequent statute  (38  Vict.  c.  68)  changed 
the  name  of  the  Company  to  that  which 
it  bears  on  this  record.    Hence,  when 
the  proceedings   which   resulted  in  the 
award  in  question  were  commenced|  the 
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railway  bad  become  a  federal  railway, 
and  tbe  respondent  Company  was  subject 
to  and  governed  by  the  provisions  of  the 
Canadian  statate  known  as  the  Railway 
Act,  1868. 

It  appears  that,  in  one  or  other  of  the 
above  two  states  of  existence,  this  Com- 
pany had  proceeded  in  the  usual  way  to 
ascertain  the  compensation  payable  to 
the  lessor,  Mrs.  Smith,  in  respect  of  her  . 
freehold  interest  in  the  land  to  be  ex- 
propriated. The  appellants  intervened, 
and  sought  to  have  the  sum  payable  to 
them  for  compensation  in  respect  of  their 
interest  as  lessees  ascertained  by  the  same 
proceeding.  The  Company  declined  to 
accede  to  this,  and,  having  settled  the 
amount  of  compensation  payable  to  Mrs. 
Smith,  took  possession  of  the  quarry. 
The  appellants  upon  that  instituted  cer- 
tain proceedings,  in  order  to  compel  the 
Company  to  ascertain  the  compensation 
due  to  them;  those  proceedings  were 
ultimately  successful,  and  thereupon  the 
Company  gave  the  notice  of  the  22nd  of 
February,  1875,  which  was  the  founda- 
tion of  the  proceedings  that  resulted  in 
the  award.  Their  Lordships  think  it 
right  here  to  observe  that,  in  their 
opinion,  there  is  nothing  exceptional  in 
that  notice,  nothing  which  supports  the 
suggestion  that  its  terms  were  varied  by 
reason  of  the  Company  having  previously, 
and  perhaps  wrongfully,  taken  possession 
of  the  quarry.  It  appears  to  them  to  be 
the  usual  notice  contemplated  by  the 
Railway  Act  of  1868.  The  words  which 
have  been  so  much  relied  on  as  autho- 
rising the  arbitrators  to  settle  all  ques- 
tions between  the  parties  have  been  taken 
verbatim  et  literatim  from  the  10th  sub- 
section of  the  9th  section  of  that  statute. 
Afber  the  service  of  the  notice,  arbitrators 
were  appointed  and  the  award  in  question 
was  made  ;  and  the  only  two  documents 
besides  the  notice  which  seem  to  be 
in  any  way  material  for  the  decision 
of  the  question  now  to  be  determined, 
are,  the  award  itself  and  the  claim  of  the 
appellants. 

The  material  passage  in  the  award, 
upon  which  the  whole  question  turns,  is 
that  whereby  the  arbitrators,  after  stating 
that  they  had  proceeded  to  assess  the 
compensation  to  be  paid  by  the  Company 
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to  the  appellants  for  the  piece  of  land 
described,  and  for  all  the  damages  re- 
suiting  from  the  taking  possession  of  the 
same,  and  had  visited  the  said  piece  of 
land,  and  estimated  with  care  and  estab- 
lished the  value  of  it,  and  the  amount  of 
the  said  damages,  proceeded  to  award — 
"  The  sum  of  35,013  dollars,  plus  100 
dollars  per  month  from  this  date,  payable 
on  the  first  of  each  month,  until  the  said 
Company  shall  have  set  free  the  water- 
course serving  to  drain  the  quarries 
adjacent  to  the  expropriated  land,  and 
constructed  a  culvert  to  protect  the  said 
watercourse,  as  being  the  amount  of 
compensation  to  be  paid  by  the  said 
Montreal  Northern  Colonisation  Railway 
Company,  now  called  '  The  Montreal, 
Ottawa  and  Western  Railway  Com- 
pany,' to  the  said  '  Bourgoin  et  Fils '  and 
'Bourgoin  and  La  Montague'  for  the  said 
piece  of  land,  and  for  all  the  damages  re- 
sulting from  the  possession  of  the  same." 
The  objection  taken  to  the  award  is 
now  confined  to  that  portion  of  the  passage 
just  quoted  which  includes  and  follows 
the  word  ''  plus,"  and  relates  to  what  the 
arbitrators  seem  to  have  considered  as 
wholly  or  in  part  the  compensation  due 
to  the  appellants  in  respect  of  that  portion 
of  their  claim  which  was  comprehended 
in  the  words  of  its  fourth  head,  and  which 
claimed  damages  for  the  watercourse 
diverted  by  the  Company,  and  for  pumping 
and  work  to  be  done  at  the  rate  of  600 
dollars  per  annum  for  eight  years  (which 
they  treated  as  the  probable  duration  of 
their  lease),  and  amounting  to  a  gross 
sum  of  4,800  dollars.  Their  Lordships, 
after  full  consideration  of  this  case,  and 
of  the  learned  arguments  upon  it,  have 
come  to  the  conclusion  that,  in  respect  of 
the  passage  in  question,  the  aw«rd  is 
bad  upon  the  face  of  it.  The  case  of  the 
appellants  was  very  ingeniously  put,  par- 
ticularly by  Mr.  Fullarton.  His  argument 
was  to  this  effect.  He  said  that  tbe 
arbitrators  probably  conceived  that,  if 
they  gave  the  full  sum  claimed  on  the 
assumption  that  the  interruption  of  tbe 
drainage  would  last  for  the  whole  dura- 
tion of  lease,  fixed  at  eight  years,  they 
might  be  doing  great  injustice  to  the 
Company;  that  by  virtue  of  the  sixth 
sub-section  of  the  7th  section  of  '*  The 
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Bailwaj  Act,  1868,"  whicli  is  in  these 
words : — 

"  To  constract,  maintain,  and  work 
the  railway  across,  along  or  npon  any 
stream  of  water,  watercourse,  canal, 
highway  or  railway  which  it  intersects 
or  touches ;  but  the  stream,  watercourse, 
highway,  canal  or  railway  so  intersected 
or  touched  shall  be  restored  by  the  Com- 
pany to  its  former  state,  or  to  such  a 
state  as  not  to  impair  its  usefulness.*' 

That  the  Company  was,  to  the  know- 
led^  of  the  arbitrators,  under  a  statutory 
obligation  to  restore  the  watercourse ; 
that  they  assumed  that  the  Company 
would  perform  that  statutory  obligation 
as  soon  as  possible;  and  accordingly 
assessed  the  damages  in  the  manner  com- 
plained of  in  ease  and  for  the  supposed 
benefit  of  the  Company ;  and  further, 
that  it  was  competent  to  them  so  to  do. 

The  motiyes  of  the  arbitrators,  what- 
eyer  they  may  have  been,  cannot  yalidate 
their  act  if  that  were  ultra  vires.  And  the 
first  observation  which  their  Lordships 
haye  to  make  is  that,  as  they  read  the 
statute,  it  was  not  competent  to  the  arbi- 
trators to  impose  the  payment  of  a  rent 
or  periodicid  sum  at  all.  The  word 
"rent,"  no  doubt,  occurs  in  several  of 
the  sub-sections  of  section  9 ;  but  their 
Lordships  think  that  the  use  of  that  word 
is  always  to  be  explained  by  a  reference 
to  the  provisions  contained  in  the  sub- 
sections 3,  4i  and  8,  and  that  in  every 
case,  except  those  in  which  the  parties 
expropriated  fall  within  the  description  of 
**  corporations  or  persons  who  cannot  in 
common  course  of  law  sell  or  alienate  the 
lands  set  out  and  ascertained,"  it  is  the 
duty  of  the  arbitrators  to  fix  as  com- 
pensation, such  a  gross  sum  or  sums  as 
would  be  capable  of  being  paid  or  ten- 
dered at  once  to  the  parties  entitled  to 
the  same  under  the  27th  sub-section,  or 
into  Court  under  the  34th  sub-section,  of 
the  9th  section  of  the  Act,  in  order  to 
entitle  the  Company  to  possession  under 
the  27th,  or  to  a  confirmation  of  title 
under  the  34th  and  35th  sub-sections.  It 
appears,  moreoyer,  to  their  Lordships, 
that  even  if  a  rent-charge  could  be  given 
by  way  of  compensation  in  circumstances 
like  these  to  the  expropriated  parties,  it 
has  not  been  done  in  tlus  case ;  that  the 
Vol*  49,— Pmv.  Covx. 
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monthly  sum  awarded  is  not,  in  any  sense 
of  the  term,  a  rent;  that  it  is  more  in  the 
nature  of  an  assessment  of  damages  pay- 
able infuturo,  and  does  not  in  any  point 
of  yiew  fall  within  the  provisions  of  the 
Act. 

A  further  objection  to  this  part  of  the 
award  is,  that  it  makes  the  monthly  pay- 
ment contingent  on  the  completion  and 
erection  of  certain  works,  and  thus  intro- 
duces an  element  of  uncertainty  which 
would  of  itself  be  a  fatal  objection  to  the 
award.  That  it  is  open  to  the  objection 
of  uncertainty  is  shewn  by  the  observa- 
tions which  haye  been  quoted  from  the 
judgment  of  Mr.  Justice  Tessier,  who  de- 
cided in  favour  of  the  appellants.  The 
learned  Judge  assumed  that  if  the  culyert 
is  not  constructed  the  annual  sum  will 
continue  to  be  payable,  not  only  to  the 
appellants  and  their  assigns,  but  to  the 
reversioner,  Mrs.  Smith.  The  learned 
counsel  for  the  appellants  repudiated 
that  construction ;  but  the  fact  that  it 
was  put  by  the  learned  Judge  upon  the 
document  goes  to  prove  that  there  is 
some  degree  of  uncertainty  in  the  award. 
Again,  the  duration  of  the  appellants' 
interest  is  uncertain,  in  that  they  held 
their  lease  with  the  power  of  renewing  it 
so  long  as  any  stone  remained  to  be 
worked.  They  might  thus  prolong  the 
time  during  which  the  monthly  sum 
would  be  payable,  by  omitting  to  work 
the  stone,  although  no  doubt  the  Com- 
pany would  haye  the  power  to  put  an 
end  to  their  liability  by  doing  the  works 
prescribed. 

Lastly,  there  seems  to  their  Lordships 
to  be  a  fatal  objection  to  the  award  in 
the  direction  to  the  Company  to  restore 
the  watercourse  in  a  particular  manner, 
and  that  by  the  construction  of  a  culvert. 
They  conceive  that  it  was  not  within  the 
functions  of  the  arbitrators  to  prescribe 
how  the  Company  was  to  relieye  itself 
from  the  statutory  obligation  imposed 
upon  it  by  the  6th  sub-section  of  the  7th 
section,  or  to  cast  upon  them  the  con- 
struction of  a  culvert  which  possibly 
might  not  be  necessary. 

It  is  right  now  to  notice  shortly  certain 
authorities  which  have  been  invoked  in 
the  course  of  the  arguments  at  the  bar. 
The  Chief  Justice  referred  to  four  oases 
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reported  in  tbe  12th  Queen's  Bench  Re- 
ports, Upper  Canada,  as  supporting  his 
judgment,  whereas  the  learned  counsel 
for  the  appellants  has  treated  them  as 
authorities  in  his  favour.  If  those  de- 
cisions are  opposed  to  the  decision  of  the 
Court  of  Queen's  Bench  of  Quebec  in 
this  case,  that  would  only  shew  that  there 
is  a  conflict  of  authority  between  the 
highest  Courts  of  the  two  provinces,  and 
that  it  is  for  their  Lordships  to  decide 
between  them.  But  their  Lordships  think 
that  in  truth  there  is  no  conflict  at  all, 
and  that  the  cases  in  question  do  go  to 
support  the  judgment  of  the  Chief  Jus- 
tice in  this  case.  It  is  to  be  observed 
that  in  all  four  cases  the  award  was  set 
aside.  There  is,  therefore,  no  affirmative 
decision  that  a  clause  of  this  kind  in  an 
award  is  good.  The  only  passage  in  the 
judgments  in  question  which  seems  to 
their  Lordships  capable  of  being  treated 
as  in  favour  of  the  appellants  is  that  at 
page  114  of  the  volume,  in  the  case  of  The 
Oreat  Western  Eailway  Gompany  v.  Baby 
(1 ) .  Chief  Justice  Robinson  there  says : — 

'*  The  second  and  third  objections  seem 
also  to  have  been  satisfactorily  answered. 
It  is  not  the  devisees  who  are  moving 
against  the  award,  on  the  ground  that 
some  things  are  directed  in  their  favour 
which  cannot  be  enforced  against  the 
Gompany  ;  it  is  the  Company  who  are 
complaining  of  the  extravagance  of  the 
award.  If  they  choose  to  object  against 
the  making  and  maintaining  the  tank 
spoken  of,  and  to  keeping  open  the  Ferry 
8ti*eet,  and  can  successfully  resist  both 
or  either  of  them,  that  would  only  shew 
that,  so  far  as  the  amount  of  the  award 
can  have  been  influenced  by  assuming 
that  those  things  were  to  be  done,  the 
devisees  may  have  reason  to  complain 
that  they  have  been  deluded  by  promises 
of  advantages  which  cannot  be  secured 
to  them,  and  that  the  sum  awarded  as 
the  value  of  their  property  should  there- 
fore have  been  larger,  as  they  cannot 
reckon  upon  enjoying  these  benefits, 
which  the  arbitrators  may  have  taken 
into  account  as  considerations  in  their 
favour,  tending  to  diminish  the  sum  to 
be  awarded." 

He  goes  on  to  say : — 

**  Besides,  these  are  not  things  which 
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the  arbitrators  have  taken  upon  them- 
selves to  direct.  They  seem  rather  to 
have  inserted  them  as  being  things  un- 
derstood between  the  parties,  and  which 
they  had  therefore  taken  into  considera- 
tion in  estimating  the  damages." 

Then,  at  page  121,  after  saying  that 
the  award  must  be  annuUed  upon  another 
ground,  he  says : — 

"But,  to  avoid  occasion  for  question 
upon  any  future  award,  we  would  suggest 
that  it  should  be  clearly  expressed,  in  the 
first  place,  that  the  sum  awarded  is  given 
for  the  value  of  the  lands  and  tenements 
or  private  privileges  proposed  to  be  pur- 
chased, or  for  the  amount  of  damages 
which  the  claimant  is  entitled  to  receive 
in  consequence  of  the  intended  railroad 
in  and  upon  his  lands  (as  the  case  may 
be),  and  that  the  award  should  either  be 
silent  in  regard  to  any  other  matter  on 
which  the  statute  gives  no  authority  to 
the  arbitrators  to  give  a  direction,  or 
that,  if  the  estimate  has  been  influenced 
by  anything  which  the  Company  has 
engaged  to  do  in  order  to  lessen  the  in- 
convenience, it  should  be  plainly  expressed 
that  the  Company  have  undertaken  to  do 
it,  and  the  particular  thing  should  be  so 
deflned  as  to  leave  no  uncertainty,  and  no 
room  for  future  litigation  as  to  what  is  to 
be  done  or  allowed  by  the  Company,  and 
at  what  particular  part  in  their  work  and 
in  what  manner  it  is  to  be  done." 

Therefore  this  judgment  proceeded 
upon  the  fact  that  the  Company  had 
agreed  and  offered  to  do  certain  things, 
not  that  the  arbitrators  had  imposed  upon 
this  Company  the  obligation  to  do  them ; 
and  it  points  out  that  the  award  would  be 
more  correctly  drawn  if  it  had  taken  no 
notice  at  all  of  the  works  in  question,  or 
had  stated  that  the  Company  had  volun- 
tarily undertaken  to  perform  them.  It 
gives  no  countenance  to  the  doctrine  that 
it  is  competent  to  arbitrators  to  impose 
such  an  obligation  as  of  their  own  au- 
thority. 

Again,  the  case  cited  fiiom  Sirey's  Col- 
lection seems  to  be  distinguishable  from 
the  present  in  the  manner  in  which  Chief 
Justice  Dorion  has  pointed  out.  There  a 
gross  sum  was  awarded,  but  that  gross 
sum  was  made  reducible  if  the  Company 
should  do  something  which|  as  in  tiiat 
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Oanadian  case,  they  had  undertaken  to 
do.  The  case  is  certainly  distinguishable 
from  the  present,  both  because  the  com- 
pensation  awarded  was  one  sum  payable 
at  once,  and  because  the  Company  had 
undertaken  to  do  the  works  in  question. 
Several  other  French  decisions  have  been 
cited  by  Mr.  Justice  Tessier  in  support  of 
his  view  of  this  award,  but  it  appears  to 
their  Lordships  impossible  to  reconcile 
the  broad  principle  which  he  seems  to 
deduce  from  them,  namely,  that  objec- 
tions of  this  kind  can  only  be  taken  by 
the  person  expropriated,  and  not  by  the 
body  that  expropriates,  with  the  Railway 
Act  of  1868  and  its  provisions.  Their 
Lordships  think  that  this  case  ought  to 
be  decided  upon  Canadian  legislation  and 
upon  Canadian  jurisprudence.  For  that 
reason  they  do  not  notice  the  case  from 
the  Isle  of  Man,  which  was  cited  by  Mr. 
Benjamin. 

The  only  remaining  question  to  be  con- 
sidered is  one  which  was  suggested  in 
the  course  of  the  argument,  namely, 
whether  the  objectionable  part  of  tne 
award  is  severable  from  that  which 
awards  to  the  appellant  the  sum  of 
35,013  dollars,  so  that  the  appellants  may 
recover  that,  waiving  their  right  to  the 
rest  of  the  compensation  awanled.  The 
point  was  never  taken  in  the  Canadian 
Courts,  no  offer  of  waiver  was  made 
there,  and  it  may  be  questionable  whether 
that  point  can  now,  for  the  first  time,  be 
raised  here.  Assuming,  however,  that  it 
is  open  to  the  appellants,  their  Lordships 
are  of  opinion  that  the  award  is  not 
severable  in  the  manner  suggested,  the 
compensation  improperly  awarded  being 
combined  as  it  is  with  that  which  was 
properly  awarded,  and  both  declared  to 
be  '*  le  montant  de  la  compensation  k&tre 
payee,  pour  le  dit  morceau  de  terre,  et 
pour  tons  les  dommages  r^ultant  de  la 
possession  de  celui."  And  if  they  were 
severed  a  question  might  arise,  as  Mr. 
Benjamin  has  argued,  whether  the  award 
would  not  be  defective  in  that  it  failed  to 
deal  fully  with  one  of  the  questions  sub- 
mitted to  the  arbitrators,  namely,  the 
amount  of  compensation  due  to  the  ap- 
pellants under  the  fourth  head  of  their 
claim. 

This  bein^  their  Lordships'  view,  they 
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think  that  the  decinon  of  the  Court  of 
Queen's  Bench,  which  annulled  and  set 
aside  the  award  as  invalid  on  the  fiGbce  of 
it,  is  correct.  They  have  come  to  that 
conclusion  with  considerable  regret,  be- 
cause they  feel  that  the  appellants  were 
entitled  to  a  fair  compensation  for  the 
expropriation  of  their  quarry,  and  that 
now,  after  a  vast  amount  of  expensive 
litigation,  they  are  as  far  as  ever  from 
receiving  that  compensation.  Their  Lord* 
ships  do  not  say  that  the  fault  is  wholly 
that  of  the  Company  or  wholly  that  of 
the  appellants ;  but  the  lamentable  result 
remams,  and  they  can  only  express  their 
hope  that  in  some  way  or  another  means 
will  be  found  to  give  the  appellants  a  fair 
compensation  for  the  expropriation  of 
their  quarry,  and  for  the  damages  which 
they  have  sustained  thereW.  Their 
Lordships,  however,  can  but  decide  this 
question  on  its  legal  merit49,  and  th^ 
feel  that  it  is  of  great  importance  that 
arbitrators,  with  the  large  power  given  to 
them  by  the  Bailway  Act,  1868,  should 
be  kept  within  the  limits  of  their  aa* 
thority. 

The  conclusion  to  which  their  Lord* 
ships  have  come  seems  to  dispose  not 
only  of  the  first  appeal,  but  of  most  of 
the  other  questions  raised  on  the  record. 

Mr,  D<mtir6  then  intimated  that^  after 
consultation,  the  counsel  for  the  appel- 
lants had  come  to  the  conclusion  that  even 
if  the  award  were  pronounced  to  be  bad, 
that  could  affect  only  two  of  the  appeals, 
and  that  they  were  desirous  to  argue  the 
two  other  appeals.  After  some  discussion 
their  Lordships  assented  to  the  adoption 
of  this  course.  Those  appeals  were  ac- 
cordingly argued. 

Mr,  Doutre  and  Mr,  FaUarton,  for  the 
appellants.— The  transfer  of  the  pnn>erty 
of  the  Company  was  nUra  vires  and  can 
have  no  effect  as  against  the  appellants. 
They  referred  to  wLrdner  v.  The  London^ 
Ohatham  and  Dover  Baihoa/y  Company  (7). 

Mr,  Befijamin  and  Mr,  Jeiwne^  tor  the 
respondents. — ^The  deed  of  transfer  vested 
the  land  of  the  railway  in  the  Gbvemment 
of  the  province  by  ^nrtue  of  section  7  of 
the  Bailway  Act,  1868.    They  referred  to 

(7)  Law  Bep.  2  Chase.  201. 


76 


PRIVY  COUNCIL  CASES. 


[N.8. 


Bourgoin  v.  La  Compagnie  du  Chemin  de  Fer  de  Mtrntrhl, 

The  Great  Western  Bailway  Company  v. 
The  Birmingham  mid  Oxford  Canal  Com- 
pany (8), 


SiE  J.  W.  CoLViLE  (on  Feb.  20)  deli- 
vered  the  judgment  of  their  Lordships. 

The  judgment  of  their  Lordships,  which 
was  delivered  on  the  14th  instant,  and 
ruled  that  the  award  of  the  28th  of  July, 
1876,  was  bad  on  the  face  of  it,  disposed, 
except  as  to  costs,  of  all  the  appeals  and 
of  all  the  questions  between  the  appel- 
lants  and  the  respondent  Company. 

It  seemed,  moreoyer,  to  leave  to  the 
appellants  no  substantial  interest,  other 
than  costs,  in  the  rest  of  the  litigation. 
Their  counsel,  however,  expressed  a  de- 
sire to  argue  the  remaining  appeals. 
Those  appeals  have  accordingly  been 
heard,  and  their  Lordships  have  now  to 
give  judgment  upon  them.  In  order  to 
see  clearly  what  are  the  questions  raised 
by  them,  it  is  necessary  to  refer  shortly 
to  some  of  the  proceedings  in  the  two 
actions  number^  respectively  in  the 
Superior  Court  693  and  1,213. 

In  the  latter  of  these,  which  was  brought 
by  the  appellants  against  the  Company  in 
December,  1874,  in  order  to  recover  the 
amount  due  on  the  award,  the  respondent, 
the  Attorney-General,  intervened  in  the 
month  of  February,  1878.  The  cause  was 
heard  on  the  18th  of  April,  1878,  by  Mr. 
Justice  Mackay  in  the  Superior  Court 
against  both  the  Company,  the  defendants 
and  the  Attorney-General  as  intervener, 
and  the  judgment  of  that  Court  dismissed 
the  intervention,  and  condemned  the  Com- 
pany to  pay  to  the  appellants  the  amount 
due  on  the  award.  From  this  judgment 
the  Company  and  the  Attorney-General 
appealed  separately.  The  Court  of  Queen's 
Bench  reversed  the  judgment  of  the 
Superior  Court  against  the  Company, 
and  the  appeal  of  the  appellants  against 
80  much  of  their  judgment  has  already 
been  disposed  of.  The  appeal  of  the 
Attorney- General  was  also  allowed,  and 
the  judgment  of  the  Superior  Court  re- 
versed as  against  him,  but  on  the  ground 
that  the  intervention,  though  legally 
competent,    was    unnecessary,    without 
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Again,  the  Superior  Court,  by  its  judg- 
ment in  suit  No.  693,  wherein  the  Com- 
pany sued  to  set  aside  the  award,  dis- 
missed  that  suit  with  costs.  The  Company 
appealed  against  that  judgment,  and  has 
succeeded  both  in  the  Court  of  Queen's 
Bench  and  here  in  getting  it  reversed. 
The  date,  however,  of  the  judgment  of 
the  Superior  Court  was  the  30th  of  April, 
1877;  the  appeal  against  it  was  not 
lodged  until  the  5th  of  October  following, 
and  intermediately,  t.e.,  on  the  22nd  of 
May  in  that  year,  the  appellants  issued  a 
writ  of  execution  for  their  costs,  under 
which  the  sheriff  seized  certain  lands, 
rolling  stock  and  other  property  as  be- 
longing to  the  Company.  On  the  17th  of 
January,  1878,  the  Attorney- General  filed 
an  ''opposition  afin  de  distraire,*'  by 
which  he  claimed  the  whole  of  the  pro- . 
perty  seized  as  the  property  of  the  Queen 
for  the  use  of  the  province  of  Quebec. 
The  appellants  filed  their  contestation, 
and  on  the  31st  of  May,  1878,  Mr.  Justice 
Johnson  pronounced  the  judgment  of  the 
Superior  Court,  which  upheld  the  oppo- 
sition ;  declared  that  all  the  lands  smzed 
were  the  property  of  Her  Majesty  for  the 
use  of  the  province  of  Quebec;  that 
accordingly  the  seizure  of  the  lands,  im- 
movables and  accessories  in  question  was 
null,  void  and  illegal,  and  granted  main 
lev^  thereof  to  the  opposant,  with  costs 
against  the  contestants,  the  present  ap- 
pellants.  That  judgment  was,  on  appeal, 
confirmed  by  the  Court  of  Queen's  Bench. 

The  determination  of  both  these  appeals 
mainly  depends  on  the  effect  to  be  given 
to  the  transaction  between  the  Company 
and  the  Government  of  Quebec  which  is 
embodied  in  the  Notarial  Act  or  Deed  of 
the  16th  of  November,  1875,  and  in  Act 
39  Vict.  c.  2  of  the  Legislature  of  Que- 
bec. The  parties  to  the  deed  are  sts^ 
to  be  Her  Majesty  the  Queen,  represented 
by  the  Secretary  of  the  province  of  Que- 
bec, "  acting  as  well  for  and  on  behalf  of 
Her  Majesty  as  for  and  on  behalf  of  the 
province  of  Quebec,  party  hereto  of  the 
first  part,  hereinafter  called  the '  Govern- 
ment,' and  the  Montreal,  Ottawa  and 
Western  Bailway  Company,  described  as 
a  body  politic  and  corpora^ie,  duljr  incor- 
porated by  statutes  of  the  province  ol 
Quebec  and  of  th^  dominion  of  Oanada^ 
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fto.,  party  hereto  of  the  second  part, 
hereinafter  called  '  the  Company.'  "  The 
deed,  after  reciting  the  natnre  of  the 
enterprise  and  the  commencement  of  the 
work,  and  that  the  Company  was  then 
unable  to  proceed  fhrther  with  the  con- 
Btniotion  of  the  railway  by  reason  of 
certain  bonds  not  being  negotiated ;  and 
that  the  Government  was  willing  to 
assume  and  complete  the  constmction  of 
the  said  railway  npon  such  terms  and 
conditions,  and  in  such  manner  and  with- 
in such  time  as  the  Government  might 
deem  expedient,  and  for  that  purpose  to 
acquire  from  the  said  Company  all  its 
rights  and  assets,  and  to  take  upon  itself 
the  legitimate  liabilities  of  the  Company, 
and  to  repay  the  disbursements  of  the  Com- 
pany in  manner  and  form  and  to  the  extent 
thereinafter  described ;  and  that  in  con- 
sideration thereof  the  Company  had  agreed 
to  transfer  and  convey  such  rights  and 
assets  to  the  Goyemment  also  upon  the 
conditions  thereinafter  expressed, — pro- 
ceeds to  state,  in  different  clauses,  the 
covenants  and  agreements  into  which  the 
parties  had  entered  before  the  notary. 
The  material  claoses  are  the  1st,  2nd,  4th, 
7th,  8th  and  9th. 

By  the  1st  the  Company  granted,  sold 
and  conveyed  to  the  Government  all  its 
right,  title  and  interest  in  the  uncompleted 
railway,  with  all  lands  acquired  or  bonded 
for  right  of  way,  stations  and  other  pur- 
poses, all  bridges,  piers,  abutments,  forms 
and  other  things  expressly  mentioned, 
stating  their  intention  to  be  **  to  divest 
the  Company  of  all  the  property  of  the 
said  corporation,  and  of  all  and  every  part 
and  parcel  of  the  said  incomplete  railway, 
and  of  everything  appertaining  thereto  or 
necessaiy  or  useful  or  acquired  for  the 
construction  thereof^  now  in  the  posses- 
sion of  the  Company,  or  to  which  it  is 
entitled  as  fully  and  completely  to  all 
intents  and  purposes  as  the  same  are  now 
held  by  the  Companv,  and  to^vest  the  same 
in  the  Government.'' 

By  the  2nd  the  Company  transferred  to 
the  Government  all  its  right,  title  and 
interest  in  and  to  the  balance  of  the  sub- 
scription of  stock  in  the  said  Company  by 
the  Corporation  of  the  city  of  Montreal, 
and  the  several  subscriptions  of  stock  in 
tiie  said  Company  of  various  other  corpo- 


HICHAELMAS  1879  to  MICHAELMAS  1880. 


77 


Monirkd. 

rations,  together  with  all  the  rights,  claims 
and  demands  of  the  said  Company  upon 
the  said  city  of  Montreal  for  the  said  ba- 
lance of  subscriptions,  and  upon  the  said 
other  corporations  for  their  said  subscrip- 
tions of  stock  and  bonus. 

By  the  4th,  the  Gt)vemment,  in  con- 
sideration of  the  above  sales  and  transfers, 
agreed  to  pay  to  certain  trustees  for  the 
Company,  upon  the  confirmation  of  the 
deed,  the  sum  of  ;$t5  7,149.95  currency, 
being  the  amount  of  the  then  paid-up 
capital  of  the  Company ;  and  also  to  pay 
immediately  all  such  disbursements  and 
liabilities  as  had  been  adjusted  between 
the  Gt)vernment  and  the  Company ;  and 
it  was  further  agreed  that  if  any  further 
legitimate  liabilities  should  be  established 
to  the  satisfaction  of  the  Government  to 
be  Justly  and  legally  due  by  the  Company, 
the  same  should  also  be  assumed  and  paid 
by  the  Government. 

By  the  7th,  it  was  provided  that,  until 
it  should  please  the  Government  to  re- 
ceive possession  of  the  property  and  pre- 
mises  thereby  transferred,  the  Company 
should  hold  and  administer  the  same  for 
and  on  behalf  of  the  Government,  and 
in  such  manner  as  should  be  directed  by 
it,  and  should,  in  all  respects,  carry  out 
the  instructions  of  the  Government  in 
respect  of  the  said  railway ;  and  in  re- 
spect of  every  matter  and  thing  con- 
nected therewith,  until  the  transfer  and 
delivery  thereof  to  the  Gt^vernment  and 
its  complete  assumption  and  possession 
thereof  had  been  perfected ;  and  that,  so 
soon  as  such  transfer  and  delivery  should 
have  been  so  perfected,  the  Company 
should  dissolve  itself,  and  should  cease 
to  act  in  any  way,  the  Government  there- 
upon indicating  some  person  to  accept 
transfers  of  the  shares  of  the  Company 
held  by  the  individual  shareholders 
therein. 

By  the  8th,  the  Company  undertook  to 
assist  the  Government,  in  any  manner 
that  might  be  required,  in  procuring  the 
passage  of  any  Act  by  the  dominion  or 
the  provincial  Parliament  that  the  Gt>- 
vernment  might  deem  expedient  to  haye 
passed  in  the  interest  of  the  enterprise, 
and  to  furnish  aid  and  assistance  in 
other  matters. 

And,  by  the  9th,  it  was  provided  that 
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the  deed  should  have  no  force  or  effect 
after  the  termlDation  of  the  next  session 
of  the  Legislature  of  the  province  of 
Quebec,  unless  confirmed  by  the  said 
Legislature  at  the  next  session  thereof, 
nor  until  such  confirmation ;  but  that  it 
should  be  submitted  for  such  confirma- 
tion to  the  next  session  of  the  said  Legis- 
lature, and,  immediately  upon  such  con- 
firmation, should  have  full  force  and 
effect,  according  to  its  terms. 

The  confirmation  required  by  this  last 
clause  of  the  deed  was  given  by  Ihe  Act, 
39  Vict.  c.  2,  which  was  passed  by  the 
Legislature  of  Quebec  on  the  24th  of 
December,  1875.  That  statute  not  only, 
by  its  8th  section,  confirmed  in  the  ful- 
lest manner  the  transfer  and  assignment 
of  the  2nd  of  November,  1875,  it  did  a 
great  deal  more :  it  combined  the  enter- 
prise of  the  Montreal,  Ottawa  and  Wes- 
tern Railway  Company  with  that  of  an- 
other  company  called  the  North  Shore 
Railway  Company,  which  had  made  a 
similar  transfer  in  fayour  of  the  Govern- 
ment of  Quebec ;  it  gave  to  the  railway 
to  be  completed  the  new  name  of  "  The 
Quebec,  Montreal,  Ottawa  and  Occiden- 
tal Railway;"  it  declared  that  railway 
to  be  a  public  work  belonging  to  the 
province  of  Quebec,  held  to  and  for  the 
public  uses  of  the  province,  and  pro- 
vided for  the  mode  of  its  construction ; 
it  vested  the  construction  and  manage- 
ment of  that  railway  in  certain  commis- 
sioners with  ample  and  defined  powers  ; 
by  section  11  it  made  the  provisions  of 
the  Qaebec  Railway  Act,  1869,  so  far  as 
they  were  applicable  to  the  undertaking 
and  not  inconsistent  with  the  provisions 
of  that  Act,  applicable  to  the  said  rail- 
way, and  empowered  the  commissioners, 
in  cases  where  proceedings  have  been 
commenced  bv  the  Montreal,  Ottawa  and 
Western  Railway  for  the  expropriation 
and  acquisition  oi  lands  for  the  purposes 
of  that  railway  and  had  not  been  com- 
pleted, to  continue  such  proceedings 
under  the  provisions  of  the  Qnebec  Rail- 
way Act,  but  with  the  consent  of  the 
proprietor  of  such  lands,  or  to  discon- 
tinue such  proceeding^,  and  commence 
proceedings  de  novo  under  the  said  Que- 
bec Railway  Act ;  and,  by  section  24,  it 
lennited  Icoids  which  had  been  granted 
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to  the  Montreal,  Ottawa  and  Western 
Railway  Companv,  to  the  public  lands  of 
the  province.  Sections  43,  44,  45  and 
46  have  even  a  more  direct  bearing  npon 
the  questions  raised  by  the  two  appeak 
now  under  consideration.  Section  43| 
'*  in  order  to  avoid  all  doubte,"  enacta 
that  the  Quebec,  Montreal  and  Oociden- 
tal  Railway  is  thereby  invested  with  ail 
the  rights,  powers,  immunitieB,  fran- 
chises, privileges  or  assets  granted  by 
the  Legislature  of  the  province  of  Que* 
bee  to  the  Montreal  Northern  Coloniaa- 
tion  Railway  Company,  and,  so  &r  as 
that  Legislature  could  do,  with  all  the 
rights,  powers,  immunitiea,  franchises, 
privileges  and  assets  granted  by  the 
Parliament  of  the  dominion  of  Canada 
to  the  Montreal,  Ottawa  and  Western 
Railway  Company.  Section  44  takes 
away  the  power  of  the  last-mentioned 
company  to  appoint  directors,  and  abo- 
lishes the  directorate  contemplated  by 
the  former  statutes.  Section  45  trans- 
fers to  the  commissioners  the  rights  of 
the  individual  shareholders  in  the  Mon- 
treal, Ottawa  and  Western  Railway  Com- 
pany, providing  that  their  paid-up  stock 
shaU  be  refunded  to  them ;  and  section 
46  authorises  the  comnussioners,  with 
the  consent  of  the  Lieutenant-Governor 
in  Council,  to  apply  to  the  Parliament 
of  Canada  for  any  leg^lation  which  may 
be  deemed  necessary  for  the  pui^poaes  of 
the  Act. 

The  combined  effect,  therefore,  of  the 
deed  and  of  this  statute,  if  the  transac- 
tion was  valid,  was  to  transfer  a  federal 
railway,  with  all  its  appurtenances,  and 
all  the  property,  liabilities,  rights  and 
powers  of  the  existing  company,  to  the 
Quebec  Government,  and  through  it  to 
a  company  with  a  new  title  and  a  diffe- 
rent organisation ;  to  dissolve  the  old 
federal  company,  and  to  substitute  for  it 
one  which  was  to  be  governed  by,  and 
subject  to,  provincial  legislation. 

It  is  contended  on  the  part  of  the  ap- 
pellants that  this  transaction  was  in- 
valid, and  altogether  inoperative  to  affect 
the  obligations  of  the  Company.  They 
insist  that,  by  the  general  law  and  bv 
reason  of  the  special  legislation  whicm 
governed  it,  the  Companv  was  incompe- 
tent thus  to  dissolve  itself,  to  ahmdon  its 
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nnddrtaking,  and  to  transfer  that,  and 
its  own  property,  liabilities,  powers  and 
rights  to  another  body,  without  the 
sanction  of  an  Act  of  a  competent  Le- 
gislature ;  and,  farther,  that  the  Legis- 
httare  of  Quebec  was  incompetent  to 
giye  such  sanction.  This  contention  ap- 
pears to  their  Lordships  to  be  well 
foanded. 

That  such  a  transfer,  except  under  the 
authority  of  an  Act  of  Parliament, 
would  in  this  country  be  held  to  be  ultra 
vires  of  a  railway  company,  appears 
fix>m  the  judgment  of  Lord  Cairns  in 
Gardner  y.  The  London,  Chatham  and 
Dover  BaUway  Gompany  (7).  That  it  is 
equally  repugnant  to  the  law  of  the  pro- 
vince of  Quebec,  so  far  as  that  is  to  be 
gathered  &om  the  Civil  Code,  is  shewn 
by  the  d69th  Article  of  that  Code.  But 
ihe  strongest  ground  in  favour  of  the 
appellants'  contention  is  to  be  found  in 
the  special  legislation  touching  this  Bail- 
way  Company.  The  history  of  the  Com- 
pany and  of  its  conversion  from  a  pro- 
vincial into  a  federal  railway  company 
has  been  stated  in  the  judgment  already 
delivered.  By  section  1  of  the  Canadian 
statate,  36  Vict.  c.  82,  which  effected 
that  conversion,  the  railway  was  declared 
to  be  a  work  for  the  general  advantage 
of  Canada.  By  the  5th  section  of  the  same 
statnte  it  was  enacted  that  the  continua- 
tions of  the  line  thereby  authorised  should 
be  deemed  to  be  railways  or  a  railway 
to  be  constructed  under  the  authonty  of 
a  special  Act  passed  by  the  Parliament 
of  Canada,  and  that  the  Company  should 
be  deemed  to  be  a  company  incorporated 
for  the  construction  and  working  of  such 
railways  and  railway,  according  to  the 
tme  intent  and  meaning  of  the  Bail- 
way  Act,  1868  (the  dominion  statute). 
By  the  6th  section,  parts  1st  and  2nd 
of  the  Railway  Act,  1868  (which  com- 
prise all  the  general  and  material  provi- 
fliona  of  that  statute)  were  made  appli- 
cable to  the  whole  line  of  the  railway, 
whether  within  or  beyond  the  enter- 
prise originally  contemplated ;  and  it 
was  enacted  that  no  part  of  the  Que- 
bec Bailway  Act,  1869,  should  apply  to 
the  said  railway,  or  any  part  thereof,  or 
to  the  said  company.  And  by  the  7th 
•eotion  it  was  provided  that  the  two  Acts 
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of  the  Quebec  Legislature  (32  Vict.  c. 
35,  and  34  Vict.  c.  28),  by  which  the 
Company  had  been  incorporated  and  pre- 
viously governed,  should  be  read  and 
construed  and  have  effect  as  if  the 
changes  of  expression  therein  mentioned 
(the  effect  of  which  would  be  to  make 
them  speak  as  Acts  of  the  Canadian  Par- 
liament) had  been  made  in  them ;  that, 
so  read  and  construed  and  taking  effect, 
they  should  be  deemed  to  be  special 
Acts  according  to  the  true  intent  and 
meaning  of  the  Bailway  Act^  1868,  and 
that  no  part  of  the  Quebec  Bailway 
Act,  1869,  should  be  incorporated  with 
the  said  special  Acts,  or  either  of  them,  or 
form  part  thereof,  or  be  construed  there- 
with as  forming  one  Act. 

These  provisions,  taken  in  connection 
with,  and  read  by  the  light  of,  those  of 
the  Imperial  Statute,  the  British  North- 
American  Act,  1867,  which  are  con- 
tained in  section  91,  and  sub-section  lOe 
of  section  92,  establish,  to  their  Lord- 
ships' satisfaction,  that  the  transaction 
between  the  Company  and  the  Gcvem- 
ment  of  Quebec  could  not  be  validated 
to  all  intents  and  purposes  by  an  Act  of 
the  provincial  Legislature,  but  that  an 
Act  of  the  Parliament  of  Canada  was 
essential  in  order  to  give  it  full  force  and 
effect.  This  proposition  was,  finally, 
hardly  disputed  by  the  learned  counsel 
for  the  respondent,  but  they  relied  upon 
the  8th  clause  of  the  deed  and  the  46th 
section  of  the  Quebec  Act,  as  shewing 
that  recourse  to  the  Parliament  of  Canada 
for  its  sanction  was  within  the  contem- 
plation of  the  parties,  and  contended 
that,  before  that  sanction  was  obtained,  the 
transaction  was  valid  for  some  purposes, 
and  gave  certain  inchoate  rights  which 
were  capable  of  being  asserted.  In  sup- 
port of  their  argument  they  cited  The 
Great  Western  Railway  Company  v.  The 
Birmingham  and  Oxford  Jwnction  BaiU 
way  (8),  and  what  was  said  by  Lord  Cot- 
tenham  in  that  case.  It  is  to  be  observed, 
however,  that  Lord  Cottenham,  when 
ruling  that  the  contract,  which  could  not 
be  fully  carried  out  without  Parliamentary 
sanction,  was  not,  in  the  absence  of  such 
sanctiou,  to  be  treated  as  a  nullity,  and 
that  some  of  its  provisions  might  never- 
iheleBB  be  binding,  was  deahng  with  the 
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riglits  of  the  parties  to  the  contract  inter 
86.  Here  the  pnblic  and  the  creditors  of 
the  Company,  in  which  category  the  ap- 
pellants fell  since  the  questions  raised  by 
these  two  appeals  must  be  considered  as 
if  the  award  were  valid,  were  no  parties 
to  the  transaction,  and  could  not  be 
affected  by  it  nntil  it  was  folly  validated 
by  an  Act  of  the  Parliament  of  Canada, 
to  obtain  which  no  attempt  seems  ever 
to  have  been  made.  In  their  Lordships* 
opinion,  therefore,  the  transaction,  con- 
sidered as  a  whole,  was  of  no  force  or 
validity  as  against  the  rights  of  the 
appellants  when  the  decisions  of  the 
Canadian  Courts  upon  the  intervention 
and  the  opposition  were  passed. 

This  being  their  Lordships'  conclusion, 
they  proceed  to  consider  how  it  affects 
the  two  appeals,  and  first  that  which  re- 
lates to  the  Attomey-GreneraVs  interven- 
tion. Now,  if  it  be  admitted,  for  the 
sake  of  argument,  though  their  Lord- 
ships must  not  be  taken  to  affirm  the 
proposition,  that  the  Attomey-Oeneral 
nad  such  an  inchoate  right  under  the 
transaction  as  would  have  justified  his 
intervention,  had  there  been  reason  to 
suppose  that  the  expiring  Company 
would  fail  to  make  a  substantial  defence 
to  the  action  No.  1,213,  it  is  to  be  ob- 
served that  that  was  not  the  actual  state 
of  things.  The  action  itself  was  not 
commenced  until  December,  1876,  and 
the  defences  of  the  Company  were  filed 
on  the  30th  of  that  month.  The  trans- 
action between  the  Company  and  the 
Quebec  Government  was  completed,  so 
fiur  as  it  was  ever  completed,  in  December, 
1875.  It  is,  therefore,  obvious  that,  in 
the  first  instance,  the  Quebec  Govern- 
ment intended  to  defend  the  action,  in 
the  name  of  the  Company,  under  the  pro- 
visions of  the  7th  clause  of  the  deed.  All 
objections  which  the  Company  could 
take  to  the  award,  and  in  particular  the 
one  which  haa  proved  &tal  to  it,  were 
taken  in  their  defences.  The  intervention 
of  the  Attorney-General  was  not  until 
1878,  and  the  reasons  filed  by  him  on  the 
17th  of  September  in  that  year  are 
sufficient  to  shew  that  the  object  of  the 
intervention  was  to  raise  objections  to 
the  validity  of  the  award,  founded  upon 
the  attempted  transfer  of  1875,  which 
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could  not  have  been  taken  in  the  name 
of  the  Company.  Those  reasons,  the  con- 
testation of  them,  and  the  other  plead- 
ings, shew  that  the  new  issues  raised 
between  the  parties  were  the  vaKdity  of 
the  transfer  as  against  the  appellflmts, 
the  right  of  the  Commissioners  under 
the  Quebec  Act  to  continue  or  discontinue 
the  proceedings  in  the  expropriation,  the 
abandonment  of  the  railway,  and  its 
transformation  into  a  new  railway,  to  be 
constructed  under  different  conditions. 
This  intervention  was  only  necessary  for 
the  trial  of  these  firesh  and  additional 
issues  ;  and  was,  as  the  Court  of  Queen's 
Bench  itself  has  found,  wholly  unneces- 
sary for  the  trial  of  the  original  issues. 
Upon  the  trial  of  the  action  in  the 
Supreme  Court,  Mr.  Justice  Mackay  ex- 
pressly found  "  que  les  faits  aI16gu68  dans 
la  dite  intervention,  savoir  le  transport 
des  droits  et  actions  de  la  dite  D6- 
fenderesse  au  Gouvemement  de  la  dite 
province  de  Quebec,  n'a  pas  6t&  prouv^ 
avoir  lieu  16galement " — a  finding  in  ac- 
cordance with  the  conclusion  to  whicdi 
their  Lordships  have  come  touching  the 
transaction  of  1875,  and  one  which 
would  justify  the  dismissal  of  the  inter- 
vention, even  if  the  learned  Judge  had 
taken  a  view  different  from  that  which 
he  did  take  of  the  validity  of  the  award. 
The  Attorney- General  had  failed  to  shew 
any  grounds  for  inflicting  upon  the 
appellants  the  costs  of  unneoessaiy  and 
expensive  proceedings.  In  these  cir- 
cumstances, their  Lordships  are  of  opi- 
nion that  the  Court  of  Queen's  Bench 
ought  to  have  dismissed  the  appeal  of 
the  Attorney-General,  and  to  have  affirmed 
the  judgment  of  the  Superior  Court,  in  so 
far  as  it  related  to  the  intervention,  with 
costs. 

Their  Lordships  have  now  to  consider 
the  appeal  which  arises  out  of  the 
''opposition  afin  de  distraire."  That 
opposition  to  the  execution  could  not  sno* 
ceed  as  to  such  of  the  lands  seised  as  had 
belonged  to  the  Company,  unless  it  were 
estabHsbed  that  the  property  in  those 
lands  had  been  changed  by  the  attempted 
transfer  of  1875 .  Their  Lordships  are  of 
opinion  that  there  was  no  such  change 
of  property.  The  transaction,  viewed  as 
a  whole,  and  as  one   single  oontiaoi^ 
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could  not,  for  the  reasons  above  stated, 
operate  as  a  valid  transfer  of  the  lands  of 
the  Company  to  the  Government  of 
Quebec.  Their  Lordships  feel  bound  to 
dissent  from  two  propositions,  on  one  of 
which  the  judgment  of  llAr.  Justice 
Johnson,  and  on  the  other  of  which  the 
judgment  of  Chief  Justice  Dorion,  in 
part  proceeds.  Mr.  Justice  Johnson 
ruled  that  the  contestants  ought,  if  the j 
questioned  the  validity  of  the  transaction 
of  1875,  to  have  concluded  that  it  should 
be  set  aside  or  declared  null,  and  that,  by 
reason  of  their  failure  to  do  so,  they 
must  be  taken  to  be  bound  by  it.  Chief 
Justice  Dorion  expressed  an  opinion  that 
it  was  only  at  the  instance  of  the  Oovem- 
inent  of  Canada  (the  Dominion),  or  of 
an  individual  who  could  she\^hat  he 
had  a  special  interest  distinct  from  that 
of  the  pubHc,  that  the  transfer  could  be 
set  aside.  These  reasons  are  somewhat 
contradictory,  and  their  Lordships  cannot 
think  that  either  affords  a  good  ground 
for  the  judgment  impeached.  If  the 
transaction,  not  having  the  sanction  of 
the  Parliament  of  Canada,  were  uUra 
vires  of  the  Company  and  the  Qovem- 
ment  and  Legislature  of  Quebec,  it  was 
of  no  legal  force  or  validity  against  the 
appellants,  and  might  be  so  treated  by 
them  whether  it  were  formally  set  aside 
or  not.  The  other  ground  on  which  the 
judgment  proceeds,  and  which  has  been 
chiefly  insisted  upon  here,  is  more 
plausible.  It  is  that  the  Company  had 
power,  under  the  second  sub-section  of 
the  7th  section  of  the  Bailway  Act, 
1868,  to  "alienate,  sell  and  dispose  of 
its  liuids ;  '*  that  the  transaction  of  1875, 
even  if  invalid  as  a  whole,  is  severable, 
and  that  the  Company  must  be  taken  to 
have  sold  by  it  their  land  to  the  Govern- 
ment of  Quebec  in  the  exercise  of  that 
power.  Their  Lordships  cannot  accede 
to  this  argument.  It  appears  to  them 
that  the  contract  is  not  severable  in  the 
manner  suffgested.  It  is  a  contract 
whereby,  mr  the  same  consideration, 
everything  which  it  purported  to  pass 
was  intended  to  pass.  Suppose  what 
was  suggested  by  Chief  Justice  Dorion 
were  rcAlly  to  happen,  that  the  Dominion 
Government  were  to  take  steps  to  set 
aside  the  transaction,  could  the  Govern- 
Vol.  49. — ^Pmr.  Coxtk. 
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ment  of  Quebec  be  heard  to  say,  '^  True, 
the  transaction  will  not  stand  as  a  transfer 
of  the  railway,  or  of  the  rights,  powers, 
liabilities  and  duties  of  the  Company, 
but  it  may  enure  as  a  sale  of  the  lands 
acquired  in  order  to  the  construction  of 
the  railway,  or  part  of  them,  in  the 
exercise  of  the  power  in  question "  ? 
Would  not  the  answer  be,  "  There  is  no 
trace  of  such  a  contract,  or  of  an  inten- 
tion to  make  it*' ? 

By  the  evidence  taken  on  this  proceed- 
ing,  it  appeared  that  a  considerable  part 
of  the  lands,  rolling  stock  and  other 
property  seized,  had  never  belonged  to 
the  Company,  but  had  been  purchased  by 
the  Commissioners  since  1875. 

In  respect  of  that  property  the 
Attorney- General  was  entitled  to  suc- 
ceed in  his  opposition.  He  should,  how- 
ever, have  been  held  to  have  failed  as  to 
the  lands,  &c.,  which  had  belonged  to  the 
Company.  And  in  their  Lordships'  opi- 
nion, the  proper  order  to  be  made  was 
one  which  would  have  upheld  the  seizure 
as  to  this  latter  part  of  the  property  in 
question,  whilst  it  granted  main  lev6e  as 
to  the  rest,  leaving  each  party  to  pay 
their  own  costs.  Since  the  .execution 
must  now  altogether  faU  by  reason  of  the 
award  having  been  set  aside,  it  will  not 
be  necessary  to  draw  up  a  formal  order 
to  the  above  effect. 

The  order  which  their  Lordships  will 
humbly  recommend  Her  Majesty  to  make 
on  the  four  consolidated  appeals  will  be 
to  the  following  effect,  namely,  to  allow 
the  appeals  numbered  respectively  117 
and  l4l,  and  to  dismiss  the  other  appeals; 
to  affirm  the  judgment  of  the  Court  of 
Queen's  Bench  in  the  suit  No.  693, 
wherein  the  Company  was  plaintiff,  and 
the  appellants  and  others  were  defen- 
dants ;  to  reverse  so  much  of  the  judg- 
ment of  the  Court  of  Queen's  Bench 
in  the  action  1218,  wherein  the  appel- 
lants were  plaintiffs,  and  the  Company 
were  defendants,  and  the  Attorney- 
General  intervener,  as  relates  to  the 
intervention  of  the  Attorney- General, 
and  in  lieu  thereof  to  affirm  so  much 
of  the  judgment  of  the  Superior  Court 
in  the  same  suit  as  relates  to  such  in- 
tervention, with  the  costs  of  the  appeal 
to  the  Queen's  Bench ;  but  to  affirm  iu 
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all  other  respects  the  last-mentioned 
judgment  of  the  Court  of  Qaeen's  Bench ; 
to  reverse  the  judgment  of  the  Court  of 
Queen's  Bench  in  the  matter  of  the  op- 
position "a  fin  de  distraire,"  and  to  de- 
clare that  in  lieu  thereof,  an  order  should 
have  been  made  reversing  the  judgment 
of  the  Superior  Court  in  bucIl  matter, 
and  declaring  that  the  opposition  should 
have  been  allowed  as  to  so  much  only  of 
the  property  seized  as  had  been  purchased 
by  the  Commissioners  since  1875,  and 
disallowed  as  to  the  rest,  and  that  each 
party  should  bear  their  own  costs  in  both 
Courts,  but  that  by  reason  of  the  failure 
of  the  execution  in  consequence  of  the 
setting  aside  of  the  award,  it  had  become 
unnecessary  to  draw  up  any  such  order. 
Their  Lordships  are  of  opinion  that, 
under  the  circumstances,  no  order  should 
be  made  as  to  the  costs  of  these  con- 
solidated appeals. 


Solicitors — Simpson,  Hammond,  Richards  & 
Simpson,  for  appellants;  Bischoff,  Bompas  & 
Biscnoff,  for  respondents. 
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d'hoohelaoa. 


Lower  Ocmada — QaeevCa  Bench — Right 
of  Appeal  —  Civil  Code  of  Procedure — 
Arts.  1,178,  822. 

The  Court  of  Queen's  Bench  of  Lower 
Canada  has  no  powenr  to  grant  leave  to 
appeal  from  a  judgment  of  that  Court  vn 
respect  of  the  issue  of  a  writ  of  capias  ad 
respondendum^  unless  such  proceeding  is 
distinct  from  and  not  incident  to  a  suit. 

This  was  a  petition  to  rescind  an 
order  of  the  Court  of  Queen's  Bench  of 
Lower  Canada,  granting  leave  to  the  ap- 
pellant to  appeal  from  a  judgment  of  that 
Court  to  Her  Majesty  in  Council. 

The  petition  stated  that  a  suit  was 
instituted  in  the  Superior  Court  of  the 
province  by  the  respondent  against  the 
appellant,  and  that  the  respondent  ob- 
tained an  order  of  the  Court  that  a  writ 
of  capias  ad  respondendum  should  issue 
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against  the  appellant  under  Aitioles 
1,798  and  807  of  the  Civil  Code ;  that 
the  a|)pellant  appealed  to  the  Court  of 
Queen's  Bench  to  rescind  this  order,  but 
that  the  Court  of  Queen's  Bench,  on  the 
24th  of  June,  1879,  affirmed  the  order 
of  the  Superior  Court,  and  granted 
leave  to  the  appellant  to  appeal  from 
this  judgment  to  Her  Majesty  in  her 
Privy  Council. 

Mr,  K.  Dighy,  for  the  respondent. — 
The  Court  of  Queen's  Bench  had  no 
power  to  gprant  leave  to  appeal.  The 
judgment  of  the  Court  of  Queen's  Bench 
was  not  a  final  judgment  within  the 
meaning  of  Article  1,178  of  the  Code  of 
Civil  Procedure.  He  referred  to  the 
Code  of  CivQ  Procedure,  Articles  796, 
820, 1,115. 

Mr.  Daiitie  (Canadian  bar)  contra^  re- 
ferred to  Blanckence  v.  Sharpley  (1), 
Qagy  v.  Ferguson  (2),  The  Canadian  Bank 
Y.  Brown  (3),  Bcmoagean  ▼•  Oauihier  (4). 

Sib  James  W.  Colvile  delivered  the 
judgment  of  their  Lordships  (5)  :— 

Their  Lordships,  upon  the  best  con- 
sideration they  can  give  to  this  case,  are 
of  opinion  that  it  is  not  one  in  which  it 
was  competent  to  the  Court  of  Queen's 
Bench  to  grant  the  leave  to  appeal.  The 
1,178th  Article  of  the  Code  of  Proce- 
dure is  precise  that  an  appeal  lies  to 
Her  Majesty  in  Her  Privy  Council  from 
final  judgments  rendered  in  appeal  or 
error  by  the  Court  of  Queen's  Bench 
Then  it  gives  the  cases  in  which  the 
appeal  is  allowed.  There  is  no  express 
provision  for  the  allowance  of  such  an 
appeal  from  an  interlocutoiy  order.  The 
argument  in  support  of  the  order  of  the 
Court  has  proceeded  chiefly  upon  section 
822  of  the  same  Code,  which  is  one  of 
those  which  relate  to  procedure  in  re- 
spect  of  writs  of  capias.  That  Article 
appears  to  their  Lordships  clearly  to  im- 
ply that  the  decisions  to  which  it  relates 
are  no  more  than  interlocutory  orders. 

(1)  3  L.  Can.  Jn.  292. 
.2)  12  L.  Can.  Bep.  2£ 
3)  19L.  Can.  Ja.110. 


(2)  12  L.  Can.  Bep.  264. 

(3)  19L.  Can.  Ja.110. 

(4)  Law  Rep.  5  P.C.  494. 


(6)  Sir  James  W.  Colvile ;  Sir  Bamas  Peaeo^; 
Sir  Montagae  £.  Smith  and  Sir  BobertP.  Collier. 
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Goldrinff  y.  La  Banque  cTSochelaga, 

If  the  decision  of  the  Superior  Court  on 
the  matter  therein  referred  to  had  been 
regarded  as  a  final  judgment,  there  would 
have  heen  no  necessity  to  give  by  this 
Article  special  leave  to  appeal,  because  it 
would  have  been  appealable  under  Article 

1.115,  as  pointed  out  by  Mr.  Digby.  The 
real  object  of  the  Article  is  to  make 
special  provision  for  an  appeal  to  the 
Court  of  Queen's  Bench  from  an  inter- 
locutory order  of  a  particular  kind.  The 
Code  gives  by  Article  1,116  an  appeal 
against  certain  other  interlocutory  judg- 
ments, but  in  these  cases  Article  1,119 
provides  that  there  must  be  a  prelimi- 
nary motion  before  the  Appellate  Court, 
in  order  that  that  Court  may  decide 
whether  the  particular  judgment  falls 
properly   within  the    terms  of   Article 

1.116.  But  an  appeal  from  an  interlo- 
cutory judgment  under  Article  822  was 
not  to  be  subject  to  that  provision,  and 
henoe  the  necessity  for  that  Article. 
The  judgment  of  the  Court  of  Queen's 
Bench  upon  a  judgment  of  the  Superior 
Court  in  this  matter  cannot  be  regarded 
as  a  final  judgment  within  the  meaning 
of  Article  1»178,  unless  it  can  be  shewn 
that  proceedings  under  the  provisions  of 
Article  796,  and  the  subsequent  Articles 
of  the  Code  which  relate  to  the  parti- 
cular subject  of  capias  ad  respondendfMn, 
are  so  severed  from  the  general  suit  that 
they  are  to  be  treated  as  something  sepa- 
rate in  their  nature,  and  not  as  incident 
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to  the  suit.  Their  Lordships  are  of  opi- 
nion that  the  Code  has  not  expressed 
that  they  are  to  be  so  treated,  and  that 
from  their  nature  they  are  merely  inci- 
dental to  the  suit  and  in  the  nature  of 
process  therein.  They  are,  therefore,  of 
opinion  that  the  judgment  of  the  Queen's 
Bench,  which  is  the  subject  of  this  ap- 
peal, is  not  a  final  judgment  within  the 
meaning  of  the  Code,  and  consequently 
that  the  appeal  has  not  been  r^ularly 
brought  before  Her  Majesty  in  Council. 
It  has  been  suggested  that  their  Lord- 
ships may  now  recommend  Her  Ma- 
jesty to  grant,  as  they  have  unques- 
tionably power  to  do,  special  leave  to 
appeal ;  bat  they  are  of  opinion  that 
there  are  not  before  them  sufficient 
grounds  for  making  such  a  recommenda- 
tion. They  therefore  think  that  the 
prayer  of  this  petition  must  be  granted ; 
but,  considering  that  the  point  is  novel, 
and  that  the  Court  of  Queen's  Bench  has 
seen  fit  to  allow  this  appeal,  they  do  not 
think  it  is  a  case  for  costs.  Their  Lord- 
ships will  therefore  humbly  advise  Her 
Majesty  accordingly. 


Solicitors— Harris    &    (Goodwin,    for   appellant; 
Ashurst,  Morris  &  Co.,  for  respondent. 
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AwABD.    See  Canada. 

Canada — dominion  parliament :  powers  of:  insoU 
veiicy :  appeal] — The  British  North  American 
Act,  1867,  by  section  91  provides  that  the  Par- 
liament of  Canada  shall  have  exclusive  authority 
to  make  laws  in  respect  of  bankruptcy  and 
insolvency.  Section  92  provides  that  the  Legis- 
lature of  the  provinces  shall  have  exclusive 
authority  to  make  laws  in  respect  to  "  property  '* 
and  "the  administration  of  justice"  in  the  pro- 
,  vince,  including  civil  proceeding.  By  section 
'  128  of  the  Quebec  Insolvency  Act,  decisions  of  a 
Judge  in  chambers  are  to  be  considered  judg- 
ments of  the  Superior  Court,  and  may  be  ap- 
pealed from  in  like  manner  as  such  judgments 
may  be.  An  Act  of  the  Parliament  of  Canada, 
40  Vict.  c.  41,  by  section  28,  provides  "that  the 
judgment  of  the  Court  under  tliis  section  shall 
be  final:" — Held,  first,  Ihat  this  provision  did 
not  infringe  the  rights  of  the  provincial  Legis- 
lature ;  secondly,  that  the  statute  intended  to 
abolish  the  right  of  appeal  to  the  Queen  ;  thirdly, 
that  the  statute  in  no  way  affected  the  royal 
prerogative  to  grant  special  leave  to  appeal. 
Cushing  y.  Jhtput/j  63 

• 

—  dominion  parliament:  potoera  of:  contro' 
verted  elections:  Canadian  act] — The  British 
North  American  Act,  1867,  by  section  41  enacts 
that,  until  the  Parliament  of  Canada  shnll  other- 
wise provide,  the  laws  relating  to  coniroverted 
elections  shiUl  'ipply  to  elections  in  the  respec- 
tive provinces.  Section  91  enacts  that  it  shall 
be  lawful  for  the  Parliament  of  Canada  to  make 
laws  in  all  matters  not  assigned  to  the  pro- 
vincial legislatures,  and  section  92  that  such 
legislatures  shall  exclusively  make  laws  in  rela- 
tion to  the  administration  of  justice  in  each  pro- 
Tince.  The  Dominion  Act,  7  Vict  c.  10,  by 
section  3  enacts  that  the  Superior  Court  of  each 
province   shall   have  jurisdictioD  is    election 


petitions: — Held,  that  an  election  petition  is 
not  a  matter  in  relation  to  the  administration 
of  justice  within  the  meaning  of  section  92,  and 
was  within  the  legislative  power  of  the  Dominion 
Parliament.     Valin  v.  Langloit,  37 

—  Quebec:  railway  company :  award:  periodical 
payjnent:  transfer  of  railway:  validity  of] — 
An  award  under  the  Railway  Act,  1868,  directed 
a  monthly  payment  to  be  made  by  a  railway 
company  to  the  lessee  of  land  until  a  watercouna 
should  be  set  free  and  a  culvert  constracted  by 
the  company  to  protect  the  watercourse : — Held, 
that  such  award  waa  bad,  first,  on  the  ground 
thdt  the  arbitrator  had  no  power  either  to 
order  a  periodical  payment  or  the  construction 
of  a  culvert ;  secondly,  that  as  the  payment 
was  to  cease  on  completion  of  the  culvert,  the 
award  was  bad  for  uncertainty.  Bouryoin  v.  La 
Compagnie  du  Chemin  de  Fcr  de  Montriai, 
Ottawa  et  Occidental,  and  the  Altomey- General 
of  Quebic,  68 

The  Railway  Act,  1868,  by  sub-section  7,  gires 
power  to  a  railway  company  to  "  alienate,  sell 
or  dispose  of  its  land.''    Ibid. 

A  railway  company,  incorporated  by  an  Aet  of 
the  province  of  Quebec,  was  by  an  Act  of  the 
Parhament  of  Canada  declared  to  be  a  federal 
enterprise.  By  deed  confirmed  by  an  Act  of  the 
province,  the  company  transferred  "all  their 
property,  liabilities,  rights  and  powers,**  to  the 
government  of  the  province : — Held,  first,  that 
such  deed  and  act  were  of  no  force  or  validity 
unless  ratified  by  the  Parliament  of  Canada; 
secondly,  that  the  land  of  the  company  oouM 
not  be  severed  from  other  property  of  the 
company  comprised  in  the  deed,  and  that  in 
respect  of  the  land  the  deed  was  inoperative. 
Ibid. 

— — ,  LowxB — cotUumes  de  Paris:  ordimmee 
1731.*  donation :  revooabilUy :  birth  of  childrm] 
— By  the^Conttune  de  Pftria,  which  was  the  law 
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of  Lover  Canada  prior  to  the  Ciyil  Code,  dona- 
tioDS  are  not  roToked  bj  the  birth  of  children 
when  the  property  given  is  not  of  large  yalue 
in  rehition  to  the  entire  estate  of  the  donor,  and 
it  can  be  presumed  from  the  circumstances  that 
the  gift  would  have  been  made  if  the  donor  had 
contemplated  Uie  birth  of  children.  The  Or- 
dinance of  1731,  "Sur  les  Donations/'  was  not 
a  declaration  of  existing  law.  It  did  not  take 
e&ct  in  Lower  Canada^  not  haying  been  regis- 
tered in  that  proyince.     SyrMs  y.  CuvUlier,  54 

— .  Quam's  Bench :  right  of  appeal :  civil  code 
of  procedure] — The  Uourt  of  Queen's  Bench  of 
Lower  Canada  has  no  power  to  grant  leaye  to 
appeal  from  a  judgment  of  that  Court  in  respect 
of  the  issue  of  a  writ  of  capias  ad  respondendum, 
unless  such  proceeding  is  distinct  from  and  not 
inddent  to  a  suit.  Goldring  y.  La  Banque 
^Hochdagat  82 

Gbtlon.    See  IPTill. 

CoLOMiAL  Ck>yBBK0R.    See  Jamaica. 

CoKSTBucnoM.     See  Will. 

CvsATuxB.    See  Z&m^j, 

DoMnnoN  Pabuaxbnt.    See  Canada. 

Donation.    See  Canada. 

Jakaica — governor:  acts  of:  courts  of  the  colony: 
jurisdiction  of] — The  governor  of  a  colony  does 
not  possess  sovereign  power.  His  authority  is 
derived  firom  his  commission,  and  is  limited  to 
the  powers  thereby  expressly  or  impliedly  en- 
trusted to  him,  and  he  may  be  sued  in  the 
Courts  of  the  colony  of  which  he  is  governor. 
Sir  Anthony  Musgrave  v.  Pulido,  20 

Jbrsxt — eurateUe :  prodigality :  doUance] — By  the 
law  of  Jersey  the  Court  has  no  power  to  con- 
tinue a  "curatelle"  in  respect  of  property  when 
such  "curatelle"  is  unnecessary  in  respect  of 
person.    In  re  NicoUe,  61 

Jurisdiction  of  Colonial  Cktrnvra,    See  Jamaica. 

Land  Acts.    See  New  South  Wales. 

New  South  Wales — land  acts:  construction: 
square  mUe] — The  Land  Act  Amendment  Act, 
1875,  provides  that  the  holder  of  Crown  lands 
nnder  lease  for  pastoral  purposes  may,  in  virtue 
of  intended  improvements,  apply  for,  and  on 
certain  terms  obtain,  the  right  to  pre-emption  of 
such  land,  "  provided  that  no  such  application 
shall  be  made  for  more  than  one  square  mile 


within  each  block  of  five  square  miles": — 
Held,  that  by  **  square  mile"  area  is  intended, 
and  not  form.    Robertson  v.  Day,  9 

—  wager  :  contract,  validity  of] — The  14  Vict. 
No.  9,  provides  that  all  contracts  by  way  of 
wagering  shall  be  void,  and  that  no  suit  shall 
be  brought  to  recover  money  deposited  to  abide 
the  event  of  a  wager: — Hdd,  that  a  contract  to 
run  one  horse  against  another  is  a  wagering 
contract  within  the  statute,  but  that  a  party 
who  revokes  the  authority  of  a  stakeholder  b^ 
fore  the  event  may  recover  the  deposit.  Trimble 
v.  Hill,  49 

Where  the  provisions  of  a  Colonial  statute  are 
identical  with  those  of  an  Imperial  statute, 
the  Colonial  Courts  should  follow  the  decisions 
of  Courts  of  Appeal  on  the  Imperial  statute. 
Ibid. 

New  Zbjllaih}^  waste  lands:  commissioners:  powers 
of:  grant] — The  Southland  Waste  Lanas  Act 
(29  Vict.  No.  59,  s.  26),  provides  that  rural 
land  shall  be  open  for  sale,  at  a  fixed  price, 
"  provided  that  it  shall  be  lawful  for  the  go- 
vernor to  raise  the  price."  The  respondent 
made  application  to  the  Commissioners  of  Waste 
Lands  for  certain  land,  and  such  application 
was  received  and  filed,  and  the  consideration 
thereof  adjourned.  Pending  such  adjournment, 
the  price  of  the  land  was  raised : — Held,  that 
the  respondent  was  entitled  to  a  grant  of  the 
land  at  the  price  fixed  at  the  time  of  applica- 
tion ;  and  that  an  injunction  would  lie  to  re- 
strain the  commissioners  from  selling  the  land 
to  other  persons.    Pearson  y.  Spence,  13 

Pbodioalitt.    See  Jersey. 

Railway  Compant.    See  Canada. 

Riparian  Owner — Canada:  Quebec:  old  French 
law:  eaux  navigahles:  droits  des  eaux :  droits 
daccks  et  desortie:  action  privU]—'hy  the  old 
French  law  the  (question  whether  a  river  is 
navigable  or  not  is  one  of  fact,  depending  on 
how  fiir  it  can  be  used  for  purposes  of  traffic. 
The  appellant  was  the  owner  of  land  abutting 
on  a  river  navigable  for  small  craft.  The  re- 
spondents, under  statutory  powers,  constructed 
a  bridge  across  the  river  and  thereby  impeded 
the  navigation  for  masted  craft.  The  access  to 
the  appellant's  land  was  not  affected: — Held, 
that  in  the  absence  of  special  damage  no  action 
would  lie  by  the  appellant  as  a  riparian  owner. 
Bell  v.  The  Corporation  of  Quebec,  1 

Road,  Repair  of.    See  Servitude. 

Servitude — active:  Canada:  repair  of  road: 
servient  tenement :  sale  by  sheriff:  prescription, 
effect  of:  civil  code]—Bj  Art  499  of  the  Civil 
Code  of  Canada  *'  a  real  servitude  is  a  charge 
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imposed  on  one  real  estate  for  the  benefit  of 
another  belonging  to  a  diflferent  proprietor : " — 
Held^  that  a  servitude  may  be  imposed  to  make 
or  maintain  a  road,  and  that  such  servitude  is 
not  purged  on  a  sale  of  the  servient  tenement  by 
the  Sheriff,  or  the  rights  to  such  servitude 
barred  by  non-repair,  provided  the  user  has 
continued.  Dorion  v.  Les  Ecclesiastiqties  du 
Siminaire  de  8t,  Sulpice  de  Montrial^  32 

SiEBBA  Lbonb— «few  trade :  treaty  with  'Portugal : 
right  of  search:  high  seas]  —By  treaty  between 
England  and  Portugal  for  suppressing  the  slave 
trade,  the  contracting  parties  agreed  that  the 
ships  of  each  nation  should  have  the  right  to 
search  and  detain  vessels  of  the  other  nation 
during  the  voyage,  and  that  certain  articles 
found  on  board  should  be  prima  facie  evidence 
that  a  vessel  was  engaged  in  the  slave  trade ; 
and  that  if  any  such  articles  were  found  in  any 
vessel  detained,  no  compensation  should  be 
granted  for  such  detention: — Held^  that  this 
provision  relates  only  to  vessels  upon  the  high 
seas,  and  does  not  extend  to  vessels  in  a  foreign 
port  or  in  foreign  territorial  waters.  Reg,  v. 
Manoel  dos  Santos  Casaca,  41 


Slavb  Tbaob.    See  Sierra  Leone. 


Wages.    See  New  South  Wales. 


Waste  Lands.    See  New  Zealand. 


Will — Ceylon:  Dutch  law:  mutual  wUl:  eom- 
struction] — A  testator  and  his  wife,  by  a  matn&I 
will,  appointed  their  daughter,  h^r  husband,  and 
their  ctiild,  "  and  also  the  other  children  which 
may  hereafter  be  procreated  by  their  daughter," 
heirs  of  their  estate.  The  husband  died,  aiid 
the  daughter  married  again  and  had  issue: — 
Held,  first,  that  such  issue  were  not  entitled 
under  the  will ;  secondly,  that  the  second  hus- 
band became  entitled  under  the  testatox^s  wiU 
to  one-third  of  his  estate,  but  that  as  he  died 
before  the  testator's  wife,  his  share  in  the  wife's 
property  lapsed  into  residue.  Dias  v.  De  Liverot 
26 


Words.     "  Square  Mile,"  9. 
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Contempt — Notice  of  Injunction  by  Tele- 
gram — Breach  of  Injunction — Oommunicor- 
tion  of  Notice. 

Notice  by  telegram  of  an  order  of  the 
Comi  may,  under  certain  eiroumstances,  he 
iufficient  to  render  a  pereon  disobeying  the 
order  liable  to  committal  for  contempt ;  b%ii 
as  the  Uberty  of  the  subject  is  to  be  affected, 
those  who  allege  that  notice  in  fact  has  been 
received  must  prove  it  beyond  dovbL 

A  sheriffs  officer  receiving  notice  by 
teUgrorm  of  bankruptcy  proceedings,  and 
a  fortiori  of  an  order  founded  upon  them, 
if  he  has  any  doubt  as  to  its  authenticity, 
sJiould  communicate  either  loith  the  Bank^ 
ruptey  Court  or  the  sheriffs  agent  in 
London,  to  find  whether  the  telegram  was 
correct* 

The  aueiioneer  should  under  similar  drm 
ewnsiances  communicate  with  the  person 
under  whose  instructions  he  sells. 

The  doctrine  of  notice  through  the  medium 

of  an  agent  cannot  apply  to  the  ease  of  a 

sheriff's  officer  who  has  no  a^ual  notice 

of  an  order,  and  consequently  a  sheriff's 

You  49.— Baivxb. 


officer  cannot  be  committed  for  contempt 
when  he  has  not  received  notice  of  the  order 
of  the  Oowrt,  although  such  notice  has  been 
received  and  the  order  disobeyed  by  his 
subordinaie. 

A  London  solicitor  who  obtains  an  order 
of  Court  restraining  a  sale  should  not  tele* 
graph  direct  to  the  auctioneer  or  sheriff^ s 
officer,  but  should  telegraph  to  a  solicitor  at 
the  place  as  argent  for  him,  and  instruct 
him  to  go  and  give  notice  of  the  order.  The 
person  affected  by  the  order  would,  if  such 
a  course  toere  adopted,  have  the  benefit  of 
the  personal  responsibility  of  an  officer  of 
the  Court. 

This  was  an  appeal  ag^ainst  an  order  of 
the  Chief  Jadge  in  Bankraptcj,  for  the 
committal  of  Smith,  a  sheriff's  officer,  and 
Langley,  an  auctioneer,  for  continuing 
the  sale  under  an  execution,  of  the  goods 
of  Bishop,  after  receipt  of  a  telegram  stat- 
ing that  the  Court  of  Bankruptcy  had 
granted  an  injunction  restraining  the 
sale. 

Bishop  was  a  licensed  victualler,  and 
kept  the  "  Walmer  Castle  Hotel,"  at 
Deal. 

An  action  had  been  brought  against 
him  in  which  judgment  for  8h2.  had  been 
recovered,  and  execution  issued,  under 
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f^hicli  the  Sheriff  of  Kent  had  seized  the 
farniture  in  the  hotel. 

A  sale  of  these  goods  had  been  adver- 
tised originally  for  the  5th,  bat  had  been 
postponed  till  eleven  o'clock  on  the  6th 
of  August,  to  give  the  debtor  a  further 
opportunity  to  pay  out  the  execution 
as  he  had  promised  to  do,  and  he  had 
in  fact  proceeded  to  London  with  the 
avowed  intention  of  procuring  the  money 
there  for  that  pnrpose. 

Smith,  the  sheriff's  officer,  residing  at 
Hamsgate,  had  been  commissioned  to  carry 
out  the  sale,  but  he  had  been  compelled  to 
go  early  on  the  6th  of  August  on  business 
to  Canterbury,  and  had  accordingly  in- 
structed Emmerson,^  his  deputy,  to  carry 
out  the  sale. 

The  sale  was  postponed  till  twelve 
by  the  auctioneer.  Shortly  afber  eleven 
o'clock  a  telegram  was  received  at  the 
hotel  from  a  Mr.  Matthews,  the  manager 
of  the  hotel,  who  had  gone  to  Bamsgate 
to  find  Smith,  as  follows : — *'  Smith  gone 
to  Canterbury ;  you  had  better  stop  sale 
on  your  own  account,  as  I  know  it  is  all 
right." 

Statemente  were  also  made  in  the  auc- 
tion room  by  the  debtor's  son  and  others 
that  the  debtor  was  coming  down  to  Deal 
by  the  twelve  o'clock  train  to  pi^  the 
amount  of  the  debt,  and  ultimately  the 
sale  was  again  postponed  till  one  o'clock. 

Shortly  after  the  commencement  of  the 
sale  a  telegram  was  received  addressed  to 
the  sheriff's  officer,  as  follows : — 

"  Prom  Learoyd  &  Co.,  solicitors,  Lon- 
don, to  the  sheriff's  officer  in  possession, 
Wabner  Castle  Hotel,  Deal.  Take  notice 
that  the  London  Court  of  Bankruptoy 
has  made  an  order  restraining  you  from 
selling  or  taking  any  further  proceedings 
in  the  action  against  Bishop." 

Emmerson  shewed  this  telegram  to 
Langley,  and  the  sale  was  amin  adjourned 
till  the  afternoon  in  ot&t  to  reoeive 
further  instructions  from  Smith,  and  the 
following  telegram  was  sent — "Langley 
just  received  telegram  to  stop  sale.  Shall 
we  proceed? — people  are  waiting  your 
reply."  Smith  telegraphed  in  reply,  "  If 
tetegram  from  Loiidon  does  not  state  that 
Bishop  has  filed  a  petition,  or  that  the 
debt  has  been  paid,  the  sale  is  to  pro- 
ceed."  The  sale  was  therefore  continuedi 


and  the  effecte  were  disposed  of  at  a  very 
low  price. 

It  appeared  that  Bishop,  either  failing 
to  procure  money  to  pay  out  the  execu- 
tion, or  in  pursuance  of  an  arranged  plan, 
filed  a  liquidation  petition  at  11.55  a.m. 
of  the  morning  of  the  sale,  and  obtained 
the  appointment  of  a  receiver,  and  on  the 
same  day  upon  the  joint  application  of 
the  receiver  and  debtor,  an  order  was 
made  restraining  until  the  8th  of  Sep- 
tember the  further  proceedings  in  the 
action  against  Bishop,  and  restraining  the 
Sheriff  of  Kent,  his  officers  and  servants, 
from  taking  any  further  proceedings  in 
the  said  action,  and  the  debtor's  solicitors, 
Learoyd  &  Co.,  sent  the  above  telegram. 

The  trustee  in  liquidation,  who  was 
afterwards  appointed,  moved  to  commit 
the  auctioneer  and  sheriff's  officer  for 
contempt. 

Langley  filed  an  affidavit,  in  which  he 
swore  that  he  believed  the  telegram  was 
a  mere  ruse  of  the  debtor  or  some  of  his 
friends  to  procure  a  postponement  of  the 
sale;  that  he  did  not  believe  that  any 
bankruptoy  or  liquidation  proceedings 
had  been  contemplated,  still  less  raally 
taken ;  or  that  a^  order  had  been  made 
by  the  Court  of  bankruptoy ;  that  if  he 
had  had  any  idea  of  the  real  fact  of  the 
order  having  been  made,  he  would  at 
once  have  withdrawn,  and  that  he  had 
acted  throughout  bona  fide. 

He  was  not  cross-examined  on  his  affi- 
davit. 

Three  persons  also  swore  that  state- 
mente had  been  made  to  Langley  and 
Emmerson  in  the  auction  room,  that  the 
debtor  was  coming  down  by  the  twelve 
o'clock  train  for  the  purpose  of  paying 
out  the  execution. 

The  motion  was  heard  by  the  Chief 
Judge  on  the  10th  of  November,  1879, 
when  he  made  the  order  appealed  from. 

Mr.  Ohitty  and  Mr,  Oreed,  for  Smith. — 
Smith  was  away  and  had  no  notice  of  the 
injunction,  and  consequently  cannot  be 
committed. 
In  the  case  of 
Lord  WeUesley  v.  Lord  MomingUmf 
11  Beav.  181, 
the   Court  held  the   defendant's   bailiff 
liable  to  be  committed  for  contempt  for 
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knowinglj  disobeying  an  order  restrain- 
ing his  master  h^m  oommitting  waste ; 
bat  the  only  anthoritjr  for  the  present 
apptication  is 

Banizen  t.  Bothsckild,  14  W.B.  96, 
where  Yice-Ohancellor  Stnart  made  prin- 
cipals pay  the  costs  of  a  motion  for  com- 
mittal  for  the  disobedience  of  their  servant 
to  an  injunction  of  the  Court. 

That  was  in  fact  tantamount  to  a  com- 
mittal, for  it  appears  from 

WiU  T.  Corcoran^  45  Law  J.  Bep. 

Ghano.  608 ;  Law  Rep.  2  Gh.  D. 

69, 

that  the  Court  has  no  jurisdiction  to  order 

payment  of  costs  when  no  contempt  has 

been  committed. 

The  only  ground  on  which  Smith  could 
be  committed  is  on  the  maxim  of  '^  Re- 
spondeat superior,"  but  that  should  not 
be  applied  where  the  liberty  of  the  sub- 
ject is  in  question. 

The  sheriff  is  placed  in  a  dilemma.  If 
he  delays  the  sale  he  is  liable  to  the  exe- 
cntion  creditor,  and  the  order  of  the  Oonrt 
should  be  oonveyed  to  him  in  so  clear  and 
definite  a  manner  as  to  leave  it  absolutely 
impossible  for  him  to  doubt.  Service  of 
the  order  itself  iB  the  proper  way  to 
shew  the  order  of  the  Court. 

Mr,  Ambrose  and  Mr.  Bigha/Mj  for 
Langley. — Langley  has  sworn,  and  his 
evidence  is  uncontradicted,  that  he  did 
not  believe  that  any  order  had  been 
made  by  the  Court,  or  that  any  proceed- 
ings in  bankruptcy  had  been  taken.  He 
thought  the  telegram  a  ruse,  and  there 
were  circumstances  which  justified  that 
suspicion,  and  he  therefore  comes  within 
the  principle  laid  down^W  Lord  Eldon  in 

Kimptan  v.  Eve,  2  Yes.  &  B.  349, 
where  he  said,  that  it  the  person  sought 
to  be  committed  "  would  go  the  length  of 
saying  he  did  not  believe  the  order  was 
made,  he  would  not  act  upon  the  prac- 
tice of  ordering  him  to  pay  the  costs  of 
the  motion." 

If  Langley  had  had  any  notice  of  con- 
templated bankruptcy,  he  woald  no  doubt 
have  rendered  himself  liable  to  committal 
for  contempt,  but  the  circumstances  of 
each  case  must  be  taken  into  considera- 
tion. 

In  the  case  of 
Be  BrywiU,  Law  Bep.  4  Ch.  D.  98, 


a  specific  notice  in  writing  was  given  to 
the  auctioneer  by  the  solicitors  of  the 
debtor  that  a  liquidation  petition  had  been 
filed.  Bat  they  only  accelerated  the  sale 
l)y  four  days,  and  received  a  notice  by 
telegram  before  the  sale  commenced  that 
an  injunction  had  been  granted,  and  that 
an  order  would  be  served  as  soon  as  pos- 
sible, and  even  then  thev  were  only 
ordered  to  pay  the  costs  of  the  motion. 
That  was  a  flagrant  case  of  contempt. 

Mr,  Winslow  and  Mr.  Fifda/y  Knight. — 
This  is  a  very  common  proceeding.  To 
enable  an  auctioneer  to  gain  his  commis- 
sion, and  a  sheriff's  ofiioer  his  fees,  a  sale 
is  hurried  on  with  the  result  that  goods, 
as  in  the  present  case,  only  fetch  a  third 
of  their  value. 

Even  if  an  order  is  bad,  or  such  as  can 
be  set  aside,  it  must  be  obeyed  until  it  is 
set  aside^- 

BueseU  v.  The  East  Anglian  RaiU 
way  Company,  3  Mac.  &  O.  104  ; 
20  Law  J.  Rep.  Chanc.  257. 

It  notice  by  tel^gpram  may  be  disobeyed 
because  it  may  be  a  trick  and  &lse,  the 
same  remark  will  apply  to  notice  by  letter ; 
but  it  is  decided  that  notice  by  letter 
will  do — 

Kerr  on  Injunctions^  638. 

A  committal  will  be  ordered  where 
neither  the  writ  nor  the  minutes  of  the 
order  have  been  served,  nor  any  personal 
notice  given. 

Here  the  notice  was  dear  in  its  terms 
— there  is  no  need  for  the  telegram  to  state 
any  liquidation  proceedings — it  mentions 
the  Bankruptcy  Court. 

It  is  not  necessary  that  the  order  for 
the  injunction  should  be  served — 

Ya/nsaniau  v.  Rose,  2  J.  &  W.  264 ; 
it  is  sufficient  if  notice  be  given. 

Why  did  they  not  telegraph  to  the 
Court  of  Bankruptcy,  or  back  to  Messrs. 
Learoyd,  to  ask  whether  the  telegram 
was  authentic? 

Then  as  to  the  sheriff's  officer.  He 
should  have  done  his  duty  and  not  left  it 
to  a  deputy,  and  if  he  chooses  to  do  so  he 
must  be  responsible  for  the  deputy's  acts. 

In  the  case  of 

BusseU  V.  The  East  Anglian  Eaihcay 
Company  (ubi  stipra), 
the  application  was  for  the  committal  of 
the  sheriff  for  the  act  of  the  under-sheriff, 
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and  the  Lord  Chancellor  said  that  the 
safety  of  the  public  might  require  sach  a 
proceeding. 

Stochdale  v.  Hansard^  11  Ad.  &  B. 
297;  3  P.  4  D.  330;  9  Law  J. 
Rep.  Q.B.  218, 
was  cited  in  that  case,  and  Yice-Chan- 
cellor  Stnart  acted  on  that  in 

Eantzen  y.  Bothschild  (vbi  supra). 

Jamss,  L.J. — I  think  the  order  of  the 
Chief  Judge  cannot  be  sustained.  With 
regard  to  the  sheriff's  officer,  he  does  not 
seem  to  haye  been  a  party  to  the  alleged 
contempt  at  all,  because  I  do  not  think 
the  mere  fact  of  the  telegram  is  sufficient 
to  bring  home  to  him  any  participation  in 
the  supposed  contempt.  You  start  with 
this,  that  really  the  persons  who  are  put- 
ting the  order  into  force  created  the 
difficulty.  It  appears  that  up  to  the  day 
before  the  6th  of  August,  there  had  been 
no  notion  of  filing  a  liquidation  petition. 
Then  on  the  6th  there  was  a  telegram 
from  a  Mr.  Matthews,  who  is  eyidently 
connected  with  the  debtor,  of  which  no 
explanation  has  been  giyen,  saying, 
"  Stop  the  sale,  it  is  all  right,"  which 
could  only  meaji  this,  that  the  matter  had 
been  settled,  that  is,  that  the  debtor  had 
found  means  to  satisfy  the  execution. 

Then  it  is  sworn  by  three  peiBons  that 
statements  were  also  made  to  the  auc- 
tioneer and  to  the  sheriff's  man  in  pos* 
session  that  the  debtor  was  coming  down 
by  the  twelye  o'clock  train  for  the  pur- 
pose of  paying  out  the  execution.     There- 
fore   these  were    circumstances    which 
would  naturally  induce  a  man  to  be  sus- 
picions, and  the  sheriff's  man,  who  was 
there,  actually  says  he  did   not  believe 
that  any  order  for  an  injunction  had  been 
made,  while,  with  regard  to  Mr.  Smith, 
he  does  not  seem  to  me  to  haye  had  any- 
thing brought  to  his  knowledge  sufficient 
to  shew  that  he  was  personaUy  goilfcy  of 
any  contempt  of  Court.    Because  I  do 
not  see  wher6  you  are  to  stop.    If  Smith 
who  was  not  there,  who  was  not  served 
with  any  order,  to  whom  the  telegram 
was  not  even  addressed  (it  was  addressed 
to  the  sheriff's  officer  in  possession),  if 
he,    being  away  from  the  place  at  the 
time,  not  being  away  for  the  purpose  of 
absenting  himself  so  as  not  to  receive  any 


notice,  but  being  away  bona  fide  for  the 
purpose  of  discharging  his  own  other 
functions,  if  he  is  to  be  committed  for 
something  which  was  done  by  the  auc- 
tioneer and  the  person  in  actual  posses- 
sion, I  do  not  see  why  we  should  stop 
short  of  committing  the  under-sheriff  or 
even  the  high  sheriff  himself.  I  do  not 
think  the  cases  justify  us  in  going  to  that 
extent,  and  that  is  what  the  case  amounts 
to  so  far  as  the  sheriff's  officer  is  con- 
cerned. 

Then,  with  regard  to  the  auctioneer, 
something  more  may  perhaps  be  said 
against  him.  It  appears  to  me  that  be 
might  have  taken  some  steps  (though  I 
do  not  know  what  steps  I  should  have 
taken  if  I  had  been  in  his  poflitiou)  to 
ascertain  whether  an  order  had  rcadly 
been  made  by  the  plaintiff.  Perhaps 
some  auctioneers  would  have  done  so. 
But  he  has  taken  upon  himself  to  swear 
positively  (and  he  has  not  been  cross- 
examined)  that  which  Lord  Eldon  in 
Kimpton  v.  Eve  held  to  be  sufficient. 
He  swears  that  he  did  not  believe 
that  Uiere  had  been  any  proceedings 
in  the  Bankruptcy  Court  whatever,  or 
that  any  such  order  had  been  made.  A 
person  in  snch  a  position,  and  a  sheriff's 
officer,  is  placed  in  great  difficulty  upon 
receiving  a  telegram  of  this  kind,  know- 
ing notlung  at  lul  of  the  person  who  may 
hare  gone  to  the  post-office  and  sent  it,  a 
telegram  which  might  just  as  well  have 
been  sent  by  the  debtor  or  bv  Matthews, 
or  any  one  else  on  behalf  of  tne  debtor  in 
the  name  of  Messrs.  Learoyd.  I  am  very 
&r  from  saying  that  notice  of  an  order 
cannot  be  given  by  telegram.  It  is  veiy 
difficult  to  commit  a  person  for  contempt 
when  he  savs,  as  the  auctioneer  does 
here,  under  circumstances  which  oertainlj 
give  colour  to  his  assertion,  that  he  dvi 
not  believe  that  any  order  had  been  made 
by  the  Court,  and  that  he  had  no  sac- 
pidon  whatever  that  he  was  disobeying 
any  order  of  the  Court  in  continuing  the 
sale. 

I  think  we  cannot  in  the  &oe  of  his 
affidavit  charge  him  with  contempt.  And 
I  must  say  that  the  difficulty  was  brought 
about  by  the  person  who  obtained  the 
order.  If  it  was  intended  to  be  enforoed, 
why  was  it  not  obtained  the  day  brfore  ? 
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Ek  parte  'Smith  ;  in  re  Bishop,  App, 

Why  was  not  the  petition  filed  the  day 
before  P  Why  did  not  they  get  the  order 
in  time  to  send  down  a  solicitor  or  a 
solicitor's  clerk  with  the  order  or  with 
some  sufficient  evidence  that  it  had  been 
made?  They  could  have  done  this  if 
they  had  been  mmded  to  take  reasotiable 
steps  for  the  purpose,  and  I  believe  it  was 
their  conduct  which  led  to  the  whole  of 
this  difficulty  by  leaving  the  thing  to  the 
last  moment,  and  then  merely  trusting  to 
a  teleg^m  to  give  nodce  of  an  order 
which  was  in  fact  only  pronounced  afler 
the  sale  had  been  begun,  which  sale  would 
probably  have  been  over  had  it  not  been 
for  the  delays  which  had  been  granted, 
and  of  whidi  the  person  who  sent  the 
telegram  could  have  had  no  knowledge. 

Thbsiobb,  L.  J. — I  agree  that  the  ap- 
peal   must  be  allowed.     But  in  holding 
that  the  order  of  the  Chief  Judge  cannot 
be  supported,  I  in  no  way  dissent  from 
the  proposition  laid  down  by  him  in  this 
case,   and   also  in  In  re  Bryant^   that, 
under  certain  circumstances,  a  telegram 
may   constitute  a  sufficient  communica- 
tion and  a  sufficient  notice  of  an  order 
of  the  Court,  so  as  to  make  a  person  who 
dLsregards  the  notice  and  acts  in  contra- 
veniion  of  the  order,  liable  for  the  con- 
sequences of  a   contempt  of  Court.     I 
thmk    it  would  be    most   disastrous  in 
the  interests  of  public  justice  that  the 
means  of  communication  afforded  by  the 
telegraph  should  not  be  utilised  for  the 
purpose,  especially  in  cases  like  the  pre- 
sent.    But  the  question  in  each  case,  and 
depending  upon  the  particular  circum- 
stances of  the  case,  must  be,  was  there  or 
was  there  not  such  a  notice  given  to  the 
person  who  is  charged  with  contempt  of 
Court  that  you  can  infer  from  the  facts 
that  he  had  notice  in  fact  of  the  order 
which  had  been  made  ?    And  in  dealing 
with  a  matter  of  this  kind,  bearing  in 
mind  that  the  liberty  of  the  subject  is  to 
be  affected,  I  think  that  those  who  assert 
that  there  was  such  a  notice  ought  to 
prove  it  beyond  reasonable  donbt. 

Has  that  burden  been  discharged  in 
the  present  case  ?  Firsts  take  the  case  of 
the  sheriff's  officer.  He  had,  in  accord- 
ance with  his  instructions  and  his  duty, 
ordered  a  sale  to  take  place  through  the 


medium  of  his  officers,  and  in  the  middle 
of  the  day  upon  which  the  sale  was  fixed 
to  take  place  he  received  this  telegram 
from  his  deputy  Emmerson — "  Langley  " 
(that  is  the    auctioneer)    just    received 
telegram  to  stop  sale.   Shall  we  proceed  ? 
People  are  waiting  your  reply."     Now  it 
must  be  borne  in  mind  that  tiie  man  who 
received  that  telegram  was  aware  that 
there  had  been  attempts  on  the  part  of 
the  debtor  to  delay  the  sale,   with  the 
view,  if  possible,  of  paying  out  the  execu- 
tion, and  it  is  clear  that  there  had  been 
discussions    and  communications  which 
might  lead  the  sheriff's  officer,    Smith, 
bona  fide  to  believe  that  the  Execution 
might,  upon  that  day,  be  paid  out.   There 
was  nothing,  so  &r  as  I  can  judge,  from 
this  telegram  to  shew  that  the  sheriff's 
officer  receiving  it  did  not  bona  fide  be- 
lieve, not   necessarily  that  the  telegram 
which  had  been  received  by  Emmerson 
was  a  ruse  of  the  debtor,  but  that  at  all 
events  it  was  a  communication  from  the 
debtor    for    the    purpose    of    obtaining 
farther  delay.     There  is  nothing  to  shew 
that  the  telegram  which  he  received  in 
any  way  communicated  to  the  mind  of 
the  sheriff's  officer  that  there  had  been 
proceedings  in  bankruptcy  and  a  restrain- 
ing order  founded  upon  those  proceedings. 
But,   more    than  that,   I   think  that 
when  the  telegram  sent  by  Mr.  Smith  is 
looked  at,  it  is  obvious  that  he  believed 
that  there  were  no  bankruptcy  proceed- 
ings, or  had  no  thought  that  there  were 
any.     Still  less  did  he  think  that  there 
was  any  order  founded  upon  such  pro- 
ceedings.    There  was  noUiing  to  shew 
him  that  any  petition  had  been  filed  by 
the  debtor    himself,    and    consequently 
there  was  nothing  to  shew  him  that  there 
had  been  any  restraining  order.     So  far 
it  appears  that  the  sheriff's  officer  was 
only  acting  in  accordance  with  the  duty 
which  he  owed  to  the  execution  creditor. 
Therefore  no  case  is  made  against  him. 
But  in  saying  that,  I  wish  to  guard  my- 
self from  being  supposed  in  any  way  to 
dissent  from  what  Mr.  Winslow  has  said 
with  regard  to  the  duties  of  a  sheriff's 
officer.     I  think  if  Mr.  Smith  had  had 
notice  by  telegram  that  there  were  pro- 
ceedings in  bankruptcy,  still  more,  if  he 
had  had  notice  that  a  restraining  order 
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had  been  made,  and  that  a  telegram  had 
purported  to  come  from  Messrs.  Learoyd, 
solicitors,  of  London,  it  would  have  been 
his  duty  to  communicate,  either  with  the 
Bankruptcy  Court  or  with  the  sheriff 's 
agents  in  London,  for  the  purpose  of 
finding  out  whether  the  telegram  was 
correct.  But  Smith  had  no  notice  of 
any  proceedings ;  he  had  no  notice  of 
any  order,  and  it  appears  to  me  that  he 
was  acting  in  accordance  with  his  duty 
in  sending  the  telegram  which  he  did 
send. 

That  being  the  case  with  regard  to 
the  sheriff's  officer,  what  is  the  position 
of  the  auctioneer?  Now  here  again  it 
must  be  borne  in  mind  that  there  had 
been,  not  only  before  the  6th  of  August, 
but  upon  that  day,  communications  made 
to  the  auctioneer  for  the  purpose  of  ob- 
taining a  delay  in  the  carrying  out  of 
the  sale.  A  telegram  had  been  received 
between  ten  and  eleven  o'clock,  the  con- 
tents of  which  had  been  communicated 
to  him,  and  which  I  certainly  think  he 
was  justified  in  holding  to  be  a  ruse  for 
the  purpose  of  obtaining  delay.  Then 
the  next  proceeding  was  the  telegram, 
which  undoubtedly  purported  to  come 
from  some  solicitors  in  London,  and 
stated  that  a  restraining  order  had  been 
obtained.  What  was  the  duty  of  the 
auctioneer  under  such  circumstances  P 
I  do  not  think  that  it  was  his  duty  to 
communicate  either  with  the  Bankruptcy 
Court  or  with  the  sheriff's  agents  in 
London ;  but  I  do  think  it  was  his  duty 
(and  he  fulfilled  that  duty)  to  commu- 
nicate with  the  person  under  whose  in- 
structions he  was  selling.  He  did  so, 
and  he  received  instructions  from  him  to 
proceed  with  the  eale,  unless  a  petition 
in  bankruptcy  had  been  filed  by  the  de- 
fendant. It  is  said,  "  Well,  but  looking 
at  the  nature  of  the  telegram,  he  must 
have  been  aware  that  a  petition  had 
been  filed ; "  and  I  agree  that  the  cir- 
cumstances are  somewhat  suspicious  as 
regards  the  auctioneer.  But,  on  the 
other  hand,  he  has  positively  sworn  that» 
coupling  what  had  happened  before  with 
the  telegram,  he  bona  fide  believed  that 
he  was  not  bound  to  act  upon  the  tele- 
gram which  he  had  received  ;  that  there 
had  been  no  proceedings  which  would 


justify  him  in  stopping  the  sale.  He  has 
not  been  oross-ezammed,  and  nothing 
has  been  proved  to  shew  that  his  affi- 
davit is  not  true.  Under  such  oiroum- 
stances,  the  observations  of  Lord  Eldon 
in  Kimpton  v.  Eve  seem  to  me  per* 
tinent  and  material;  and  I  may  add, 
that  in  a  case  like  the  present  the 
benefit  of  a  doubt  ought  to  be  given  to 
the  person  charged  with  contempt. 

There  is  another  observation  which  I 
ought  to  have  made  with  reference  to 
the  sheriff's  officer.  It  is  said  that, 
assuming  that  he  had  not  actual  notice 
of  these  proceedings  and  the  order,  at 
all  events  he  had  notice  througk  his 
agent.  We  are  aware  that  under  certain 
circumstances,  at  aU  events  before  Lord 
Campbell's  Act,  editors  and  proprietors 
of  newspapers  were  responsible  crimi- 
nally, and  subject  to  be  imprisoned,  in 
respect  to  acts  which  they  had  not  per- 
BOiudly  committed,  but  which  had  been 
perpetrated  by  their  agents.  But  that 
liability  was  founded  upon  the  idea  that 
the  proprietor  who  employs  an  agent  for 
the  purpose  of  publishing  a  newspaper, 
and  from  day  to  day  putting  certain 
articles  into  it,  gives  a  general  authority 
to  that  agent  to  publish  that  which  upon 
any  particular  day  is  published  in  the 
paper.  But  the  present  case  appears  to 
me  to  stand  upon  a  very  different  foot- 
ing. What  happens  is,  not  that  the 
sheriff's  officer  is  doing  something  which 
is  within  the  general  scope  of  his  duty, 
but  that,  while  he  is  performing  what  he 
is  authorised  by  his  principal  to  perform, 
something  occurs  which  places  him  and 
his  principal  in  a  perfectly  diffiarent 
position,  and  one  which  necessitates  en- 
tirely new  instructions. 

Under  these  circumstances  it  appears 
to  me  that  it  would  be  the  height  of  in- 
justice to  say  that,  although  there  is  no 
communication  made  to  the  principal, 
although  there  is  nothing  to  shew  him 
that  these  particular  circumstances  have 
arisen  in  the  course  of  the  sale,  he  is  to 
be  held  responsible  as  if  he  had  person- 
ally committed  a  contempt  of  Court. 

For  these  reasons  it  appears  to  me 
that  the  order  of  the  Chief  Judge  can- 
not be  supported,  and  that  the  appeal 
must  be  allowed. 
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JiMis,  L. J. — ^I  wish  to  add  this,  that 
when  parties  who  obtain  an  injnnotion 
wish  to  oommnnicate  it  by  telegram, 
there  is  a  very  obyions  mode  by  whioh 
they  oan  prevent  difficulties  like  this. 
1/  the  solicitor,  instead  of  telegraphing 
to  the  sherilE's  officer,  were  to  telegraph 
to  some  solicitor  as  his  agent  at  the 
place,  and  instmct  him  to  go  and  give 
notice  of  the  order,  then  the  person 
affected  would  have  the  responsibility  of 
an  officer  of  the  Court  for  what  he  was 
doing. 

The  sheriff's  officer  was  allowed  his 
oosts  in  both  Courts.  The  auctioneer 
ordered  to  pay  his  own  costs. 


Solieiton — Chuzeh,  Sons  &  Olarke,  agents  for 
Maroer,  Bamsgate,  for  sheriff's  officer ;  Bower 
&  Cotton,  agents  for  MowU,  Dover,  for  anc^ 
tioneer;  Learojd,  Learoyd  &  Peace,  for 
trostee. 
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Jambs,  L.  J. 


Baqoallat,  L.J. 
Thssioeb,  L.  J. 
1879. 
Nov.  20. 


,In  re  watkdis  ;  ex  parte 

EYAMS. 


Jud^merU  Oreditor — Elegit  not  issued — 
Beoeioer'^Equitdble  Execution — Bankrupt 
Debtor— Secured  Oreditor— 27  ^  28  Vict 
c  112.  «.  l^-The  Bankruptcy  Act,  1869, 
«.  16  (svilheec,  5). 

Where  a  judgment  debtor^e  interest  in 
land  is  of  an  equitable  nature^  and  a  writ 
of  eUgitj  if  issued  at  the  instance  of  the 
judgment  oreditor^  vnU  result  in  nothing^ 
the  latter  need  not  issue  the  writ  before 
taking  proceedings  to  obtain  equitable  exe^ 
eution. 

In  such  a  case  an  order  appointing  a  re- 
ceiver of  the  rents  and  profits  of  the  land  at 
the  suit  of  the  judgment  creditor^  in  an 
action  by  him  to  enforce  payment  of  the 
judgment  deht^  is  a  delivery  in  equitahle 
execution  by  virtue  of  a  lawful  authority 
within  27  ^  28  Vict.  c.  112,  although  the 
receiver  may  not  perfect  his  appointment 


untU  afterwards;  (1)  and  the  judgment 
creditor  is  thereby  constituted  a  *'  secured 
creditor  "  within  suh-section  5  of  section  16 
of  the  Bankruptcy  Act,  1869. 

This  was  an  appeal  from  the  decision 
of  Bacon,  O.J.  (reported  48  Law  J.  Rep. 
Bankr.  97  ;  Law  Rep.  11  Oh.  D.  691). 

A  judgment  creditor,  who  snbsequentlj 
became  the  transferee  of  a  legal  mortgage 
execnted  by  the  debtor,  commenced  an 
action  in  the  Ohancery  Division  before 
the  Master  of  the  Rolls  to  enforce  pay. 
ment  of  the  judgment  and  mortgage 
debts ;  and  on  the  7th  of  August,  1879, 
obtained  the  appointment  of  an  interim 
receiver  until  the  14th  of  Aug^t.  On 
that  day  the  receiver  was  confirmed  in 
his  appointment,  and  the  same  day  the 
debtor  filed  a  liquidation  petition.  No 
writ  of  elegit  had  been  sued  out  by  the 
judgment  creditor. 

An  order  was  made  in  the  liquidation 
by  the  Oounty  Court  Judge  (whose  deci- 
sion was  affirmed  by  the  Chief  Judge)  that 
the  appointment  of  tke  interim  receiver 
was  a  delivery  in  execution  of  the  debtor's 
land  by  virtue  of  "  a  lawful  authority  ** 
other  than  a  writ  of  elegit,  within  27  A 
28  Vict.  c.  112.  s.  13,  although  no  writ  of 
elegit  had  been  issued ;  and  that  the  judg- 
ment creditor  was  a  secured  creditor  with- 
in section  16  (sub- section  5)  of  the  Bank- 
ruptey  Act,  1869,  and  could  tack  his 
judgpnent  debt  to  the  mortgage  debt. 

The  trustee  in  liquidation  appealed 
against  the  order  of  the  Chief  Judge. 

Mr,  BomeTf  for  the  appellant. 
Afr.  Winslow  and  Mr.  F.  0.  J.  MUlar, 
for  the  respondent. 

The  arguments  were  the  same  as  in  the 
Court  below,  and  the  same  authorities 
were  referred  to,  and  also 

Edwards  v.  Edwards,  45  Law  J.  Rep. 
Chanc.  391 ;  Law  Rep.  2  Oh.  D. 
291. 

Jambs,  L.J.,  said — ^I  am  of  opinion  that 
the  judgment  of  the  Chief  Judge  must  be 
affirmed.  The  only  real  point  is  whether  the 
order  appointing  a  receiver  was  an  equit- 
able execution  within  the  meaning  of  the 

(1)  See  Edwards  r.  Edvoards,  45  Law  J.  Bep. 
Chaoc.  891 ;  Law  Bep.  2  Ch.  Div.  291. 
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Act  27  &  28  Vict.  c.  112.  Now  beyond 
all  qaestion  it  was  held  in  HaUon  v.  Hay^ 
wood  (1)  and  The  Anglo-ItcUian  Bank  v. 
Dalies  (2)  that  the  order  appointing  a 
receiver  is  a  delivery  in  eqnitable  execu- 
tion by  lawful  authority  within  that  Act. 
The  moment  the  judgment  creditor  made 
out  his  case  to  the  satisfaction  of  the 
Court,  the  Court  made  an  order  giving 
him  the  right  of  possession  to  the  land 
through  the  receiver,  and  it  was  as  much 
an  equitable  delivery  in  execution  as  the 
sheriff  going  through  the  process  of  in- 
quisition and  making  a  return  to  the  writ. 
That  was  clearly  decided  in  those  two 
cases.  Here  we  find  there  was  in  exist- 
ence an  interim  order  for  the  appointment 
of  a  receiver  covering  the  day  on  which 
the  liquidation  commenced,  .and  that  that 
order  was  afterwards  made  absolute.  It 
appears  to  me  that  that  order  was  made 
with  the  intention  of  giving  the  creditor 
equitable  execution.  What  the  Court  in 
fact  acceded  to  was  the  application  of  the 
judgment  creditor,  ^la  judgment  creditor, 
and  therefore  he  actually  obtained  an 
order  giving  him  possession  and  equitable 
execution  just  as  much  as  if  he  had  got 
an  extent.  I  am  of  opinion,  therefore, 
that  the  decision  of  the  Chief  Judge  is 
quite  right. 

Baqqallat,  L.J.,  said — I  am  of  the 
same  opinion.  I  think  the  question  is 
precluded  by  the  two  cases  that  have  been 
referred  to  by  my  Lord,  and  the  principle 
is  well  summed  up  by  Cotton,  L.  J.,  in  The 
Angh^Italian  Bank  v.  Davies  (2),  where 
he  says,  "My  opinion  is  that  the  appoint- 
ment of  a  receiver  is  now  delivery  in 
execution  by  lawful  authority  within  the 
meaning  of  the  Act,  27  &  28  Vict.  c.  112, 
and  that  there  is  nothing  whatever  to 
prevent  the  Court  from  interposing  on 
interlocutory  motion." 

Thesiqeb,  L.J.,  said — This  case  isalmost 
entirely  covered  by  authority.  It  has 
been  held  that  the  appointment  of  a  re- 
ceiver in  respect  of  equitable  interests  in 
land  is  equivalent  to  execution  under  a 
writ  of  elegit  in  respect  of  legal  interests, 

(1)  48  Law  J.  Eep.  Ghanc.  872 ;  Law  Bep.  9 
Chanc.  229. 

(2)  47  Law  J.  Kep.  Chanc.  833 ;  Law  Bep.  9 
Cb.  D.  276. 


and  is  an  actual  delivery  in  execution 
within  the  meaning  of  27  ft  28  Yiot.  c.  112. 
s.  13.  Following  the  analogy  of  purely 
personal  estates,  to  which  by  the  preamble 
of  the  Act  it  is  stated  that  it  is  denrable 
to  assimilate  the  law  affecting  fireehold, 
copyhold  and  leasehold  estates,  actual 
delivery  in  execution  of  interests  in  land 
constitutes  the  judgment  creditor  a  se- 
cured creditor  within  the  definition  of  such 
a  creditor  given  by  the  Bankruptcy  Aci^ 
1869,  in  section  16,  sub-section  5,  tuid  he 
is  not  subject  to  the  limitations  to  which 
a  judgment  creditor  pure  and  simple  is 
subjected  by  the  provisions  of  the  13th 
section  of  the  1^2  Yiot  o.  110.  Has 
there,  then,  been  an  appointment  of  a  re- 
ceiver in  respect  of  the  judgment  debt, 
such  as  would  constitute  an  actual  deli- 
very in  execution  P  Mr.  Bomer  says 
"  No,  On  two  grounds  —  first,  there 
ought  to  be  the  form  gone  through 
of  issuing  a  writ  of  elegit  before  jurisdic- 
tion is  founded  for  the  appointment  of  a 
receiver,  although  that  writ  would  be 
absolutely  inoperative ;  and,  founding  him- 
self upon  that,  he  further  says  that  inas- 
much as  the  order  of  the  l^ter  of  the 
Bolls  is  capable  of  being  read  so  as  to 
refer  only  to  the  mortgage  debt,  in  respect 
to  which  he  had  admittedly  jurisdiction, 
it  ought  to  be  so  read ;  and  secondly,  as- 
suming that  his  first  point  is  wrong,  then 
that  the  appointment  of  the  receiver  did 
not  constitute  a  delivery  in  equitable  exe- 
cution because  the  appointment  was  not 
perfected  by  security  having  been  griyen.** 
I  cannot  accede  to  either  of  these  con- 
tentions. When  the  order  of  the  Master 
of  the  Bolls  is  looked  at  in  connection 
with  the  affidavit  upon  which  it  was 
founded,  it  is  clear,  to  mv  mind,  that  it 
was  intended  to  relate  and  did  relate  to 
the  judgment  debt  as  well  as  the  mort- 
gage debt ;  and  *  I  may  add  at  the  same 
time,  although  it  is  not  necessary  abao- 
lutelv  to  decide  the  point,  that  I  most 
cordially  assent  to  what  was  said  by  the 
Master  of  the  Bolls  in  Tiie  Afiglo^Itdlian 
Bank  v.  Davies  (2),  that  it  is  useless  and 
absurd  to  go  through  the  form  of  issuing 
a  writ  of  elegit  where  the  defendant's 
interest  in  land  is  of  an  equitable  nature. 
As  to  the  second  point.  Although  the 
giving  of  security  by  the  receiver  is  one 
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of  the  elements  in  the  order  bj  whioh 
his  title  IB  perfected,  it  is  not  necessary 
to  the  validity  of  the  order.  The  order 
when  given  binds  the  land,  and  is  a  valid 
deliyeiy  in  execution ;  and  the  title  of  the 
receiver  when  he  has  perfected  his  seca- 
ritjf  lelates  back  to  the  date  of  the  order. 

Jaxes,  L.  J. — ^I  entirely  concur  in  what 
Lord  Justice  Thesiger  has  just  said, 
oamely,  that  he  agprees  with  the  observa- 
tions of  the  Master  of  the  Bolls  in  The 
Anglo-Italian  Bank  v.  Davies  (2),  that  it 
is  idle  to  go  through  the  form  of  issuing 
an  elegit  in  cases  where  it  is  known  that 
the  writ  must  result  in  nothing. 

Baooallat,  L.J. — I  also  entirely  agree 
in  the  last  observation  that  has  been  mada 


Solieiton — ^Hacon  &  Turner,  agenta  for  Beddoe, 
Abeidara^  for  appellant ;  Bell,  Brodrick  &  Gray, 
•gents  for  H.  P.  linton,  Aberdaxe,  for  respon- 
dent 
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Jaxis,  L.J.  1 


Ex  parte  horier;    in  re 

WILLIS,  PERCIVAL  &  CO. 


Bbkt,  L.J. 

Cotton,  L.  J. 

1879. 

July  17. 

Bankruptcy — Equitable  Set-off— Mviual 
Gredii— Executors*  Account  at  Bank — Fru 
vate  Account  of  One  Executor  being  Resi- 
duary Legatee,  at  same  Bank — Bankruptcy 
Act,  1869  (32  ^  38  Vict  c.  71),  s.  39. 

A,  and  J?.,  executors  under  a  willy  under 
which  A.  was  also  residuary  legatee,  kept 
an  executorship  accov/nt  with  a  hank,  atwhich 
A.  kepi  also  a  private  separate  accoimt. 
The  bankers  stopped  payment,  and  filed  a 
liquidation  petition,  cmd  a  trustee  was  ap* 
pointed.  Previously  to  tlie  stoppage  the 
executors  had  paid  all  the  debts,  andfunerai 
and  testamentary  expenses,  cmd  set  apart 
securities  to  answer  the  annuities  bequeathed 
by  the  will,  but  the  executors  were  jointly 
Uahle  for  two  smaU  sum\8  for  rates  and 
taxes,  and  their  solicitor's  bill  of  costs  in 
relation  to  the  estate.  At  the  date  of 
the  stoppage  a  sum  of  l,400i.  was  dxiefrom 
the  bai^  en  the  executorship  accoimt,  while 


a  sum  of  1,200/.  was  owing  by  A,  on  his 
separate  account.  A,  claimed  to  prove  in 
the  liquida>tion  for  the  difference  between 
the  two  sums^  as  having  a  rujJU  to  set  off,  as 
against  the  debt  due  from  him,  the  money 
owing  from  the  bank  on  the  exemdorship 
accownt,  on  the  ground  that  the  money  on 
that  account  constituted  in  fact  a  clear  net 
residue  in  which  he  was  absolutely  in* 
terested : — 

Held,  that  the  one  account  could  not  be 
set  off  against  the  otlier,  the  rules  of  equit- 
able set-off  or  mutual  credit  not  applying, 
unless  A.  toas  so  much  the  person  soldy 
beneficially  interested  in  the  balance  of  the 
joint  account  thoit  a  Court  of  Equity  would, 
without  any  terms  or  further  enquiry,  have 
obliged  B.  to  tra/nsfer  the  account  into  the 
name  of  A.  alone. 

Appeal  from  a  decision  of  Mr.  BiOgistrar 
PepySy  aeting  as  Chief  Jndge  in  Bank, 
mptcy. 

D.  B.  Morier,  by  his  will,  dated  the 
r4th  of  May,  1873,  after  appointing  his 
son,  B.  P.  D.  Morier,  his  daughter  Doro. 
thea  C.  H.  Morier,  and  G.  H.  Sawtell, 
his  exeontors,  gave  his  said  daughter  an 
annuity  of  75Z.  for  her  life  and  a  sum  of 
10,0001.  New  Three  per  Gent.  Annuities. 
He  gave  his  plate,  china,  furniture  and 
effects  to  his  son  and  daughter,  to  be 
equally  divided  between  them.  He  be- 
queathed an  annuity  of  25Z.  to  F.,  a  ser« 
vant,  and  directed  that  the  legacy  duty  on 
the  legacies  and  annuities  given  by  his 
will  should  be  paid  out  of  his  personal 
estate,  and  devised  and  bequeaUied  his 
real  estate  and  the  residue  of  his  personal 
estate  to  his  son,  his  heirs,  executors,  ad^* 
ministrators  and  assigns. 

The  testator  died  on  the  13th  of  July, 
1877,  and  his  will  was  proved  by  his  son 
and  daughter  only  on  the  6th  of  August, 
1877. 

At  the  time  of  the  testator's  death,  a 
balance  of  4922.  lis.  7d.  was  standing  tq 
the  credit  of  his  account  at  his  bankers, 
Messrs.  Willis,  Percival  &  Go.  This 
balance  was  afterwards  carried  to  the 
joint  account  of  his  son  and  daughter,  as 
his  executor  and  executrix,  who  continued 
to  pay  to  the  credit  of  the  account,  and 
to  draw  against  it  for  payment  of  claims 
and  debts  against  their  father's  estate. 

C 
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The  son  kept  a  separate  private  account 
with  the  same  bankers. 

Part  of  the  testator's  personal  estate, 
at  the  time  of  his  death,  consisted  of  8,6012. 
9«.  5(Z.  New  Three  per  Cent.  Annuities 
standing  in  his  name,  four  debentures  of 
the  Great  Eastern  Railway  Company, 
amounting  together  to  8,6002.  and  thirteen 
United  States  Bonds  for  1,000  dollars 
each.  The  debentures  and  bonds  were  in 
the  custody  of  the  bankers. 

An  agreement  in  writing  was  made  be- 
tween the  son  and  daughter  on  the  24th  of 
August,  1877,  that  the  8,6012.  9«.  5cf.  New 
Thiee  per  Cent.  Annuities  should  be 
transferred  into  the  daughter's  name,  on 
account  of  her  said  legacy,  and  one  de- 
benture of  the  Great  Bastem  Railway 
debentures,  for  the  sum  of  1,0002.  should 
also  be  transferred  to  and  taken  by  her 
at  its  market  value  on  the  day  of  transfer, 
on  further  account  of  her  said  legacy, 
and  a  sum  of  New  Three  per  Cent.  An- 
nuities sufficient  to  make  up,  with  the 
8,6012.  9^.  5c2.  and  the  value  of  the  deben. 
ture  if  invested  in  New  Three  per  Cent. 
Annuities  on  the  day  of  transfer  the 
whole  10,0002.,  should  be  purchased  out 
of  the  testetor's  estete  in  her  name. 

The  agreement  further  provided,  that 
ten  of  the  said  United  Stetes  Bonds, 
representing  2,0002.,  should  be  considered 
as  set  apart  and  held  upon  trust  for  the 
payment  of  the  two  annuities  of  752.  and 
252.  from  the  interest  thereof,  with  power 
to  resort  to  the  capital  in  case  such  in- 
terest should  be  insufficient. 

The  said  sum  of  8,6012.  9«.  5i.  An- 
nuities and  the  1,0002.  Debenture  were 
thereupon  transferred  into  the  sister's 
xiame,  and  a  further  sum  of  34B2. 10«.  7d. 
like  annuities  was  purchased  in  her  name 
to  make  up  the  value  of  the  legacy. 

In  December,  1877,  the  rest  of  the 
railway  debentures  were  sold  by  order  of 
the  executors,  and  the  proceeds  amounting 
to  2,6292.  148,  9d.  were  placed  to  their 
credit  at  the  bank ;  and  on  the  same  day 
the  sum  of  2,6322.  10«.  was  invested  in 
the  purchase  of  2,6002.  Grand  Trunk 
Railway  of  Canada  First  Equipment 
Bonds,  such  last- mentioned  sum  being 
ohai^ied  to  the  executors'  account. 

In  January,  1878,  in  pursuance  of  a 
fresh  arrangement  come  to  between  the 
son  and  daughter,  2,0002.  of  the  Canada 


Bonds  were  substituted  for  the  ten  United 
Stetes  Bonds ;  and  on  the  24th  of  January, 
1878,  the  whole  of  the  United  Stetes 
Bonds  were  sold  by  order  of  the  executors, 
and  the  proceeds  amounting  to  2,7492. 10«. 
were  placed  to  the  executors'  account. 

By  a  memorandum  dated  the  1st  of 
February,  1878,  signed  by  the  son,  he 
agreed  that  the  2,0002.  Canada  Bonds 
should  be  considered  as  set  apart  and 
held  to  provide  for  the  payment  of  the 
annuities,  in  the  same  manner  as  the  eight 
United  Stetes  Bonds,  and  that  he  would 
indemnify  his  sister  against  any  loss  or 
damage  by  such  change  of  security ;  and 
the  son  and  daughter  gave  an  order  to 
the  bankers,  requesting  them  to  hold 
2,0002.  of  the  Equipment  Bonds  to  their 
joint  order,  and  to  place  the  interest 
thereof  to  the  executorship  account,  and 
to  hold  the  remainder  of  such  bonds  and 
interest,  subject  to  the  sole  order  of  the 
son ;  also  to  pay  1,2002.  from  the  proceeds 
of  the  United  otetes  Bonds  to  the  aooount 
of  certain  persons  who  were  trustees  of 
the  son. 

The  bankers  stopped  payment  on  the 
1st  of  March,  1878,  and  they  afterwards 
filed  a  liquidation  petition,  upon  which  a 
trustee  was  appointed.  On  the  day  of 
the  stoppage  there  was  owing  by  the  son 
to  the  bauK,  on  his  separate  account,  the 
sum  of  1,2062.  2«.  3i.  On  the  same  date 
there  was  a  balance  of  1,4042.  5«.  6c2., 
owing  by  the  bank  on  the  executors'  ac- 
count. All  the  testator's  debte,  funeral 
and  testamentazy  expenses  and  legacies 
had  been  paid,  and  the  annuities  provided 
for  as  before  mentioned ;  all  duties  had 
been  paid,  leaving  the  estete  administered, 
except  for  a  small  sum  (102.)  for  rates  and 
taxes,  namely,  in  respect  of  the  testetor*8 
house  up  to  Lady  Day,  1878,  and  the 
solicitor's  bill  of  charges  (502.)  in  relation 
to  the  executorship  affiedrs.  A  cheque  for 
these  charges  had  been  actually  drawn 
upon  the  executors'  account,  but  it  was 
not  presented  before  the  stoppage. 

The  son  claimed  to  prove  in  the  liaoi- 
dation  of  the  bank  for  the  sum  of  idSI. 
3«.  8c2.,  bein^  the  difference  between  the 
two  sums  of  1,2062.  2^.  3d.  and  1,4042. 
5«.  6(2.,  claiming  a  right  to  set  off  against 
the  balance  owing  from  him  to  the  bank, 
the  balance  owing  from  the  bank  on  the 
executorship  acooont^  on  the  ground  that 


Vol.  49.] 

Ex  parte  Morier;  in  re  Willie^  App, 

the  testator's  estate,  having  been  cleared 
of  all  debts  and  liabilities,  was  a  net  re« 
flidne  to  which  he  was  entitled  as  resi- 
duary legatee.  The  tmBtee  rejected  the 
proof. 

The  son  applied  to  the  Bankruptcy 
Coart  for  an  order  directing  the  trustee 
to  accept  the  proof ;  and  the  Begistrar,  by 
an  order  dated  the  25th  of  March,  1879, 
dismiBsed  the  summons,  affirming  the 
decision  of  the  trustee,  relying  on  the 
case  of 

Mtddleton  y.  Pollock,  4A  Law  J.  Rep. 
Ghanc.  584 ;  Law  Rep.  20  Eq.  29. 
The  daughter,  upon  the  application  before 
the  Registrar,  made  an  affidavit  in  which 
she  said,  that  she  did  not  consider  that  at 
the  time  of  the  stoppage  she  or  the  other 
annuitant  had  any  charge  upon  the 
balance  of  1,404Z.  5«.  6d.  in  respect  of 
their  annuities. 
The  son  appealed. 

Mr.  Be  Gex  and  Mr.  Finlay  Knight,  for 
the  appellant. — The  balance  standing  to 
the  credit  of  the  executors'  account  is  a 
clear  net  residue  which  belongs  to  the 
appellant  There  is  no  other  claimant  to 
it.  It  is  so  much  an  ascertained  fund  as 
to  constitute  a  trust  fund,  which  the 
appellant  ia  absolutely  and  beneficially 
entitled  to.     In 

Bailey  y.  Finch,  41  Law  J.  Rep.  Q.B. 
83 ;  Law  Rep.  7  Q.B.  34, 
the  plaintiff,  as  trustee  in  bankruptcy 
of  a  firm  of  bankers,  sued  the  defendant 
for  a  balance  due  from  him  upon  his  ac- 
count.  He  was  held  entitled  to  set  off 
against  that  debt  a  balance  due  to  him 
from  the  bankers  as  executor  of  A.,  whose 
residuary  legatee  he  was,  although  under 
A.'8  will  there  were  certain  bequests,  one 
of  8002.  and  an  annuity  of  lOOL,  which 
at  the  time  of  the  bankruptcy  were  un- 
paid ;  the  defendant  had,  howeyer,  suffi* 
oient  personal  assets  of  A.,  exclusive  of 
the  balance  in  the  bank,  -to  provide  for  all 
the  unpaid  bequests.  There  the  mere 
&ct  that  A.'8  estate  had  not  been  en- 
tirely wound  up  was  not  sufficient  to  de- 
Srive  him  of  the  right  of  set-off.  It  was 
eld  that  he.could,  in  fact,  have  recovered 
the  balance,  not  as  executor,  but  upon  an 
ordinary  money  count. 

So  here  the  mere  fact  that  the  sum  is 
BtiU  standing  to  th^  account  of  the  son 
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and  daughter  as  executors  should  not 
deprive  the  son  of  his  right  to  set  off  the 
balance  due  to  him  from  the  bank,  for  the 
fact  that  the  two  small  sums  of  lOZ.  and 
601.  are  not  P&id  cannot  make  any  real 
difference.  Gould  not  the  son  here  re- 
cover that  money  or  that  account  upon 
an  ordinary  money  count  without  any 
reference  to  his  character  as  executor  P 
He  is  entitled  to  it  as  residuary  legatee. 
Then,  again,  in 
Bailey  v.  Johnson,  40  Law  J.  Rep. 

Exch.  189 ;  Law  Rep.  6  Exch.  279 ; 

41  Law  J.  Rep.  Exch.  211 ;    Law 

Rep.  7  Exch.  263, 
an  adjudication  in  bankrupt-cy,  under 
the  Act  of  1869,  was  made  against  the 
defendant,  and  his  trustee  in  bankruptcy 
sold  part  of  the  estate  and  paid  the  pro- 
ceeds into  a  bank  to  the  account  which  he 
kept  as  such  trustee.  The  banking  firm  was 
afterwards  adjudicated  bankrupt,  the  sum 
paid  in  by  the  trustee  being  then  stand, 
uiff  to  his  credit  in  the  bank's  books. 
Afterwards  the  adjudication  of  the  de- 
fendant was  annulled,  but  no  order  was 
made,  under  section  81  of  the  Banking 
Act^  revesting  the  property  in  the  bankers. 
The  customer  was  then  held  entitled  to 
set  off  this  sum  standing  to  the  credit  of 
the  trustee  against  the  debt  due  from  him 
personally. 

There  the  money  was  paid  in  b^  the 
person  who  was  trustee  for  the  creditors, 
and  may  have  had  some  claim  on  the' 
firm. 
[Jambs,  L. J.,  referred  to 
Jones  v.  Mossop,  3  Hare,   568;  13 

Law  J.  Rep.  Ghanc.  470.] 
The  son  and  daughter  must  be  treated 
as  in  fact  standing  in  the  position  of 
trustees  for  the  son  alone,  within  the 
principle  of 

Cochrane  v.  Oreen,  9   Com.  B.  Rep. 

N.S.  448 ;  30  Law  J.  Rep.  C.P.  97. 
and  there  is  thus  a  debt  due  from  A., 
and  a  debt  due  to  the  trustees  of  A. 

Mr.  Winslow  and  Mr.  Bomer,  for  the 
trustee,  were  not  heard. 

Jambs,  L.  J. — I  do  not  think  we  need 
call  upon  you,  Mr.  Winslow.  This  may 
be  a  hard  case,  but  of  course  we  must 
deal  with  it  on  general  principles.  In 
this  case  there  were  two  aocounts,  one  of 
which  was  an  account  of  A.  and   the 
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other  was  the  acoonnt  of  A.  and  B.  It  ie 
said  that  A.  and  B.  were  executors,  and 
that  A.  was  the  residaarj  legatee  of  the 
whole  of  the  f and.  The  fand  had  never 
been  liquidated  89  as  to  become  a  trust 
fund.  There  never  had  been  what  Mr. 
De  Gex  said  there  had  been,  anything  ap- 
proaching to  a  liquidation.  There  never 
was  anything  like  or  approaching  to  a 
settlement  01  accounts,  so  that  we  could 
say  that  at  any  particular  moment  the 
fund  standing  in  the  bank  upon  account 
of  A.  and  B.  had  become,  by  the  conduct 
of  the  parties  A.  and  B.,  the  trust  moneys 
of  A.  so  as  to  make  it  clear  that  they 
were  trustees.  Unless  it  could  be  made 
out  that  A.  and  B.  were  clearly  trustees 
of  this  fund,  of  which  A.  was  clearly 
testui  que  trusty  it  seems  to  me  there  is 
not  an  equitable  set-off;  because  the 
money  is  due  in  aiUre  droit,  and  where 
the  thing  is  due  in  atitre  droit  the  only 
exception  that  equity  has  introduced  into 
the  principle  of  a  legal  set-off  is,  when  the 
money  is  really  and  truly  the  property  of 
one  man  in  the  name  of  another,  not 
when  the  result  of  the  accounts  if  taken 
would  shew  that  the  ultimate  balance 
would  be  his  property,  but  when  it  is 
nothing  but  what  we  used  to  call  in  the 
Privy  Council  a  bonamee  account,  that  is 
to  say,  an  account  put  by  one  man  into  the 
name  of  another  merely  for  his  own  con- 
venience. I  have  referred  in  illustration 
of  this  principle  to  the  case  of  Jones  v. 
Mossop.  There  by  great  good  luck  the 
plaintiff  was  enabled  to  obtain  an  equit- 
able set-off.  The  plaintiff  in  that  case 
was  a  bond  debtor  of  a  man  of  the  name 
of  John  Reed.  John  Reed  died  intestate, 
leaving  his  only  son  his  sole  nextof-kin« 
That  son  afterwards  became  insolvent 
and  died,  and  the  assignee  in  insolvency 
took  out  administration  de  bonis  non  to 
the  father,  and  then  sued  the  plaintiff 
upon  the  bond.  It  so  happened  that  the 
bond  debtor  was  a  creditor  of  the  son 
upon  a  distinct  account,  having  paid 
a  sum  of  money  for  which  he  was  surety 
for  the  son.  Then  he  filed  a  bill  to  have 
the  debt  due  to  him  from  the  son  set  off 
against  the  bond  upon  which  the  as- 
signee was  suing  him  as  the  legal  per- 
sonal representative  of  the  &ther.  He 
had  the  great  good  luck  to  succeed  in 
obtaining   that   set-off;  but  upon  this 


ground,  that  the  answer  of  the  defendant 
to  his  suit  contained  a  distinct  admission 
to  this  effect)  that  he  believed  the  money 
due  upon  the  bond  was  a  part  of  the  net 
residue  of  the  estate  of  John  Beed,  and 
that  the  same  became  legally  amd  equit- 
ably the  absolute  prop^iy  of  Bichard 
Reed,  his  son,  and  that  he  (the  son) 
became  entitled  to  recover  the  moneys  due 
thereon  for  his  own  use  and  benefit ;  and 
he  admitted  that  he  accepted  the  office 
of  assignee,  and  that  thereby  the  estate 
and  effects  of  Richard,  the  Bon,  became 
vested  in  him,  and  amongst  other  things 
the  equitable  beneficial  ownership  in  the 
bond. 

Now   upon  that  the  learned    Judge 
says   "a  very  slight   vaiiation  in    the 
answer  from  its  present    shape  might 
have  concluded  the  case  as  against  the 
plaintiff  on  this  motion.     Bat  if  the  effect 
of  the  answer  be  that  before  the  30th  of 
Januaxy,  1839,  the  date  of  the  vesting 
order,  Bichard  Reed  as  administrator  and 
next-of-kin  of  John  Reed  had  become 
beneficial  owner  of  the  bond,  there  is  no 
technical  reason  founded  in  the  origin  of 
his  claim  why  the  Gourt  should  not  treat 
the  bond  as  his,  and  give  the  plaintiff  the 
equity  he  claims."     That  was  because 
there  was  a  clear  admission  thiftt  the 
whole  thing    had    become    legally  and 
equitably  the  absolute  property  of  Bdohard 
the  son,  and  that  he  had  become  the 
beneficial  owner,  and  it  was  that  bene- 
ficial ownership  which  had  become  vested 
in  the  assignee  in  his  insolvency.     If 
there  had  been  any  variation  it  would  not 
have  become  his  absolutely.     There  was 
another  point  in  that  case  that  I  may  as 
well  draw  attention  to,  and  that  is  this. 
There  was  this  difficulty  arising  in  the 
case,  that  in  a  subsequent  part  of  the 
answer  the  defendant  said  that  he  be- 
lieved certain  of  the  debts  of  John  Reed 
still    remained  undischarged,   and  that 
there  were  sufficient  assets  to  pay  the 
debts  exclusive  of  the  bond,  and  he  sub* 
mitted  that  he  was  not  bound  to  set  forth 
what    debts    were    unpaid.     The  Vice- 
Chancellor  said,  "After  the  snggestion 
that  the  debts  of  John  Reed  had  not  been 
fully  paid,  I  felt  a  difficulty  in  treating 
the  money  due  upon  the  bond  otherwise 
than  as  the  assets  of  John  Reed,  but  the 
admission  in  the  answer  is  most  di6tinr>t, 
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iihat  the  bond  itself  is  part  of  the  bene- 
ficial estate  of  Richard  Beed,  and  that 
the  defendant  obtained  letters  of  adminis- 
tration empowering  him  to  recover  it, 
not  as  part  of  the  estate  of  John,  but  as 
part  of  the  estate  of  the  insolvent.  I 
think  that  that  admission  relieves  the  case 
of  all  difficulty  with  regard  to  the  fact  of 
the  debts  being  dne  in  different  rights." 

It  is  qnite  clear  to  me  that  if  there  had 
not  been  that  distinct  admission,  the  Vioe- 
Ghancellor  wonld  not  have  been  able  to 
allow  the  set-off. 

That  seems  to  me  to  be  the  principle 
on  which  we  most  go  in  this  case.  If 
the  sister  had  joined  the  brother  in 
acknowledging  (either  in  words  or  in 
substance)  that  the  money  in  the  bank 
was  part  of  the  net  residue  belonging  to 
the  son,  then  this  case  would  have  been 
brought  within  the  ordinaty  principle  of 
a  debt  due  from  a  man,  and  of  a  debt  dne 
to  the  trustee  of  that  man.  That  seems 
to  me  to  make  a  distinction  between  this 
case  and  those  such  as  Oochrane  v.  Oreen, 
under  which  Mr.  De  Gex  has  suggested 
he  is  entitled  to  the  net  balanee,  what- 
ever it  may  be.  The  net  balance  must 
be  ascertained  so  as  to  make  it  a  trust 
fund  before  you  can  apply  those  cases. 

Novf  the  only  other  case  which  it  is 
important  to  deal  with  is  the  case  of 
Bailey  v.  Finch,  a  case  in  the  Queen's 
Bench.  There  all  the  learned  Judges 
start  with  this  (which  of  course  dis- 
tinguishes that  case  from  this),  that 
really  in  point  of  law  there  was  but  one 
account,  and  that  in  point  of  law  there 
vras  no  debt  except  upon  taking  the  two 
accounts  together.  The  mere  met  of  the 
two  accounts  being  put  in  different  names 
and  in  different  pages  would  be  no  more 
than  if  one  account  had  gone  over  from 
one  page  of  the  bank's  ledger  to  another 
page,  or  if,  as  a  mere  matter  of  account,  a 
fiurm  account,  or  colliery  account,  and  so 
on,  had  been  kept  merely  for  a  man's 
own  convenience  for  ascertaining  how 
the  moneys  came  in  and  how  they  had 
been  applied. 

There  they  start  with  that.  Then  they 
arrived  at  the  conclusion  that  there  beinff 
that  legal  right  (not  an  equitable  set-off) 
by  putting  the  one  account  against  the 
other  to  say  there  is  a  legal  debt,  being 
the  balance  of  those  items  on  both  sides — 
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there  was   no  sufficient  notice  of  any 
sufficient  equity  to  countervail  that  legal 
right.     It  is  not  necessary  to  consider 
exactlv  how  the  case  would  have  stood  if 
there  had  been  any  claim  made  by  some 
persons  having  claims  against  the  estate. 
That  is  the  ratio  decidendi,  and  that  is 
all  that  is  necessary  for  us  to  deal  with. 
But  in  this  case  it  is  quite  clear  (though 
no  doubt  the  sister  acted  to  assist  her 
brother  in  recovering    so  much  as  he 
could  of  what  they  lost    through   the 
bankers'  fiiilure)  that  they  were  in  the 
position  of  joint  creditors  of  the  bank, 
naving  joint  assets  in  the    bank,  and 
having  joint  liabilities  to  discharge,  not 
merely  liabilities  iji  respect  of  the  estate ; 
that  IS  to  say,  there  might  have  been 
annuities  which  had  never  been  released 
and  never  fully  provided  for  in  the  sense 
that  any  fund  was  so  clearly  set  apart  to 
answer  this  as  to  entitle  the  executors  to 
deal  with  the  rest  of  the  assets  as  a  re- 
sidue.    It  is  obvious  that  the  two  had 
incurred  joint  debts.     There  was  a  debt 
due  to  the  solicitor,  and  there  was  a  debt 
dne  for  rent,  rates  and  taxes,  in  respect 
of  a  leasehold  house  upon  which  the  two 
were  liable,  and  they  luid  this  joint  credit 
to  draw  upon  for  the  purpose  of  meeting 
those  joint  liabilities.     It  appears  to  me 
that  we  cannot,  where  there  is  a  distinct 
estate,  take  an  account,   and   then  say 
upon  taking  the  accounts  of  the  estate 
there  wonld  be  a  large  sum  due  to  the 
residuary  legatee,  and  that  the  fact  that 
there  was  that  large  sum  due  to  the  re- 
siduary   legatee,   converts    that    which 
was  a  debt  due  from  the  bank  to  the 
two    into    a    debt  due    to  the  two  as 
trustees  for  one.     That  is  a  proceeding 
which  never  has  been  taken  in  cases  of 
equitable  set-off,  which  is  itself  an  in- 
vention and  deduction  of  the  Courts  of 
Equity.      Equitable    set-off   has  always 
been  confined  to  cases  where  there  was  a 
plain  and  distinct  admission  or  evidence 
of  there  being  a  simple  liquidated  and  as- 
certained trust  fund,  and  never  applied  to 
cases  where  upon  a  final  settlement  of  all 
the  accounts  between  two  persons  and  one, 
the  account  would  result  in  a  balance  in 
&vour  of  the  one.     That  seems  to  me  to 
be  the  distinction  between  the  cases,  and 
I  think  the  Court  has  never  yet  taken 
accounts  to  see  how  much  of  the  pro- 
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perty  standing  in  the  name  of  two  per- 
sons in  a  bank  would  nltimatelj  npon 
the  balance  of  the  accounts  turn  out  to 
be  the  property  of  one  of  them,  so  as  to 
enable  that  balance  to  be  a  set-off  as 
against  a  sum  due  from  that  one  to  the 
bank. 

It  may  be  a  hard  case,  but  I  think 
we  cannot  dissent  from  the  decision 
of  the  Registrar  in  this  oase  with- 
out introducing  altogether  a  new  prin- 
ciple,  which  might  be  attended  with  great 
inconvenience ;  but,  at  all  events,  it  would 
be  introducing  a  new  principle  for  which 
there  is  no  ground,  either  on  principle 
or  authority. 

Bbett,  L.J. — I  am  of  the  same  opinion, 
and  for  the  same  reasons. 

Cotton,  L.  J. — I  have  arrived  at  the  same 
conclusion.  Of  course  we  must  not  adapt 
our  decisions  to  meet  the  exigencies  of 
particular  cases,  unless  we  find  that 
there  is  some  rule  or  principle  following 
out  the  principles  of  the  cases,  enabling  us 
to  say  that  a  set-off  can  be  allowed,  and 
we  may  allow  it.  Now,  the  question  is, 
whether  or  no  there  can  be  an  equitable 
set-off  as  between  the  two  accounts  kept 
with  the  bank,  that  is  to  sav,  one  in  the 
name  of  Mr.  Morier,  and  tne  other  in 
the  name  of  Mr.  Morier  and  his  sister, 
who  are  co-executors.  It  is  perfectly 
clear  that  there  can  be  no  set-off  at  law, 
and  Mr.  De  Oex  says  that  we  must  look 
to  the  equitable  rights ;  and,  no  doubt, 
if  he  could  establish  that  the  name  of 
Miss  Morier  is  there  simply  as  joint  trus- 
tee with  her  brother,  and  for  her  brother, 
then  it  would  be,  to  all  intents  and  pur- 
poses, in  equity  her  brother's  property, 
and  he  would  be  right  in  saying  tliat  there 
ought  to  be  a  set-off.  But  what  is  it  ? 
It  is  really  part  of  the  estate  of  the 
testator.  It  was,  as  I  understand^  either 
wholly  or  in  part  a  sum  standing  to  his 
credit  at  his  death,  and  it  was  a  sum 
wholly  or  in  part  transferred  to  them  as 
executors  as  part  of  his  estate;  and  it 
was  clearly  tnmsferred  to  them  for  the 
purpose  of  the  administration  as  an  exe- 
cutorship account,  that  is  to  sav,  an 
account  which  was  liable  to  pay  all  the 
debts  and  liabilities  and  all  other  pay. 
mentSy  such  as  legacies^  and  also  to  make 


provision  for  the  annuities,  and  for  all 
expenses  which  executors  must  incur  in 
the  administration  of  the  estate  of  their 
testator.  In  my  opinion  we  cannot  hold 
that  this,  at  the  time  of  the  bankruptcy, 
was  no  longer  executorship  money,  but 
was  money  held  by  these  two  as  tms* 
tees  for  Mr.  Morier,  unless  we  can  see 
that  that  has  been  done  which  enables 
us  to  say  that  this  was  liquidated  and 
ascertained  to  be  a  clear  net  residue, 
which  Mr.  Morier  was  entitled  to  have 
carried  over  to  him  absolutely,  without 
any  further  accounts  being  taken,  or  any* 
thing  further  being  done. 

I  looked  at  the  agreement  between  the 
parties  to  see  what  really  they  had  done, 
whether  there  had  been  any  agreement 
or  declaration  by  Miss  Morier  i£at,  after 
the  provision  that  had  been  made,  the 
whole  of  the  balance  of  the  estate  waa 
the  clear  residue  belonging  to  her  bra* 
ther.  But  that  is  not  to  be  found. 
There  was  some  agreement  as  to  how 
certain  things  were  to  be  provided  for, 
and  there  was  an  arrangement  as  to  a 
change  of  investment,  and  an  agreement 
by  the  brother  to  indemnify  the  sister, 
but  nothing  like  the  taking  of  an  aoconnt, 
so  as  to  satisfactorily  ascertain  that  thia 
sum  was  no  longer  to  be  held  by  them  in 
their  joint  names  as  executorship  money, 
but  to  be  held  by  them  in  their  joint 
names  as  a  simple  trust  fund,  to  which 
the  brother  was  entitled  as  the  absolute 
sole  beneficial  owner.  Therefore,  I  am 
of  opinion,  that  there  being  no  set-off  at 
law,  we  cannot  hold  that  there  oan  be 
a  set-off  in  equity. 

Now,  there  are  only  two  oases  which 
were  very  much  pressed  upon  ua  by 
Mr.  De  Gfex.  Bailey  v.  Johnson  was  one, 
where  the  bankruptcy  had  been  annulled, 
and  a  set-off  was  allowed  as  between  the 
money  which  had  been  paid  in  by  the 
treasurer  before  the  bankruptcy  was  an- 
nulled, and  money  due  to  the  bankers 
by  the  person  who  was  so  adjudicated  a 
bankrupt.  But  then  that  was  decided 
(certainly  by  the  Court  of  Appeal  in  the 
Exchequer  Chamber)  on  the  ground  that, 
under  the  Act  of  Parliament,  on  the  an« 
nulling  of  the  bankruptcy,  the  property 
reverted  to  the  person  who  had  been  de* 
Glared  bankrupt  from  that  time,  and  be- 
came his  as  m>m  the  time  when  it  was 
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first  paid  into  the  bank,  and,  therefore,  it 
was  a  case  of  set-off. 

Now,  in  the  other  case,  Bailey  r.  Finch^ 
I  think  it  really  nnneoessary  to  express 
any  opinion  whether  or  no  the  Court,  in 
dealing  with  the  matter,  there  correctly 
applied  the  equitable  principles  to  the 
circnmstances  of  the  case,  bat  what  they 
did  decide  was  this :  they  had  to  deal 
with  a  l^al  right  of  set-off,  because  both 
the  accounts  were  the  accounts  of  one 
person,  and  at  law  there  was  a  right  of 
set-off.  But  it  was  attempted  to  prevent 
that  right  arising  by  the  fact  that  one 
of  those  accounts  was  opened  in  the 
name  of  a  customer  as  executor.  Now, 
the  principle  upon  which  they  decided 
that  case  was  this:  there  was  a  legal 
right  to  set-off,  but  was  there  a  sufficient 
equitable  ground  for  preventing  the  legal 
right  of  set-off  being  carried  into  effect  ? 
And,  as  I  understand  it,  the  principle  of 
that  decision  (whether  right  or  wrong) 
was  this :  not  that  this  fund  was  a  trust 
fund  from  the  nature  of  the  account, 
or  that  the  bank  had  notice  of  that,  but 
that  they  had  notice  that  it  was  an  ac- 
count against  which  claims  were  likely 
to  be  made,  and  that  if  claims  had  at 
the  time  of  the  bankruptey  been  made 
against  it,  that  that  would  have  pre- 
vented the  legal  right  of  set-off  from 
arising ;  but  that  as  it  was  not  shewn 
that  there  were  any  equitable  claims  as 
against  this  fund,  the  legal  right  of  set- 
off could  not  be  interfered  with.  That  is 
the  ratio  decidendi^  as  I  understand  it. 

It  is  unnecessary  to  say  how  one  would 
have  decided  such  a  case,  or  whether  it 
was  a  correct  application  of  the  law,  for 
it  in  no  way  touches  this  case.  The 
question  we  have  to  deal  with  is,  whether 
when  there  is  no  legal  right  of  set-off,  it 
can  be  said  that  the  property  so  absolutely 
belongs  to  that  one  of  these  persons  in 
w^hose  joint  names  the  account  stands 
who  has  another  account,  that  we  must 
treat  it  as  his  personal  property,  and  re- 
qnire  the  balance  to  be  struck  between 
tiiose  two  accounts. 

Bbbtt,  L.  J, — ^I  should  have  said  that, 
the  account  standing  in  the  names  of  the 
brother  and  sister,  the  case  could  not  have 
been  brought  within  the  rales  of  equit- 
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able  set-off  or  mutual  credit,  unless  the 
brother  was  so  much  the  person  solely 
beneficially  interested  that  a  Court  of 
Equity  would,  without  any  terms  or  fur- 
ther enquiry,  have  obliged  the  sister  to 
transfer  the  account  into  her  brother's 
name  alone. 

Jaicks,  L.J. — The  appeal  must  be  dis- 
missed with  costs.  I  think  what  Lord 
Justice  Brett  has  said  expresses  very 
nearly  in  the  language  of  a  code  the 
whole  of  what  Lord  Justice  Cotton  and 
myself  have  been  saying  at  greater 
length. 


Solicitors — ^Bridges,  Sawtell  &  Co.,  for  appeUant ; 
Lavrance,  Plows  &  Baker,  for  trustee. 


[IN  THE  COURT   OF  APPEAL.] 

James,  L.J.        \ 

Bagqallat,  L.J.     T       «««T«»T  * 

ThESIGEB,  L.J.     P^^^'Tw^Vr^ 
1879.  8EWBLL. 

Nov.  27.      ^ 

Bankruptcy  Act^  1869 — Debtor*8  Sum- 
mons— Application  to  Dismiss — Security — 
Disputed  Debt — Bodes  of  Supreme  Gourt^ 
1876,  Order  III.  rule  6;  Order  XIV.  rules 
1,4. 

Where  a  debt  is  bona  fide  disputed',  or 
the  alleged  debtor  is  solvent,  a  proceeding 
by  way  of  debtor's  summons  is  improper. 

Where  a  debt  is  not  disputed,  the  proper 
way  to  proceed  is  by  specially  indors^  writ, 
under  Order  III.  rule  6,  and  Order  XIV. 
rules  1,  4,  of  the  Bales  of  the  Court,  1876. 

Proceedings  by  way  of  debtor's  summons 
ought  to  be  taken  only  imder  such  ciroum" 
stances  as  must  necessarily  lead  to  bank- 
ruptcy  proceedings. 

Appeal  from  an  order  of  Mr.  Registrar 
HazHtt,  acting  as  Chief  Judge,  dismissing* 
an  application  to  dismiss  a  debtor's  sum- 
mons. 

John  Beale  claimed  to  be  a  creditor  of 
Sewell  for  the  sum  of  1671.  17«.,  for  work 
and  labour  done  and  materials  supplied 
bj  him  ^to  Sewell ;  and  on  the  13th  of 
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October,  1879,  Beale  issued  a  debtor's 
snmmons  in  respect  of  that  debt  against 
Sewell. 

Sewell  applied  to  dismiss  the  summons. 
By  an  affidavit  he  denied  his  liability  to 
pay  the  alleged  debt.  The  Registrar 
dismissed  his  application.  Sewell  ap- 
pealed. 

The  Court  was  of  opinion,  upon  the 
evidence,  that  there  was  a  bona  fide  dis- 
pute as  to  the  debt.  There  was  no  alle- 
gation or  suggestion  made  that  Sewell 
was  otherwise  than  quite  solvent. 

Mr.  Qrdham  and  Mr,  Ingham^  for  the 
appellant. — The  proceedings  on  tliis  sum- 
mons should  be  stayed.  A  disputed 
liability  is  no  basis  of  a  debtor's  sum- 
mons— 

Ex  parte  Shepherd;  in  re  Shepherd^  48 

Law  J.  Bep.  Bankr.  35  ;  10  Ghanc. 

Div.  57^. 

The  appellant  is  able  and  willing  to 

grive  security,  but  there  being  a  bona  fide 

dispute,  the  summons  should  be  stayed 

witnout  security  being  required  of  him. 

See 

In  re  Latham;  ex  parte  Latham^  4 

Ohanc.  Div.  105  ; 
Ex  parte  Turner ;   in  re  Turner^  44 
Law  J.  Bep.  Ghano.  112 ;    Law 
Rep.  10  Ghanc.  175; 
Ex  parte  Bowan;  in  re  Kiddell^  43 
Law  J.  Rep.  Bankr.  96 ;  Law  Rep. 
9  Ghanc.  617. 
The  appellant  is  willing  to  pay  the 
alleged  debt  into  Gourt,  if  necessary. 

Mr:  Be  '  Oex  and  Mr,  Telverto7i  con- 
tended that,  at  all  events,  if  the  snmmons 
were  stayed,  it  should  be  on  the  terms  of 
giving  security — that  was  the  ordinary 
practice  of  the  Gourt. 

James,  L.J.,  said  that  a  proceeding  by 
way  of  debtor's  summons  was  not  to  be 
encouraged,  and  particularly  so  in  cases 
where  the  debt  was  botia  fide  disputed, 
and  now  under  the  Judicature  Acts,  by 
Orders  III.  rule  6,  and  XIY.  rules  1  and 
4,  a  creditor,  whose  debt  was  not  dis- 
puted, could,  by  specially  indorsed  writ, 
obtain  immediate  judgment.  That  was 
now  the  proper  form  of  proceeding  to 
adopt,  instead  of  proceeding  by  way  of  a 
debtor's  summonB.    The  proper  order  tp 


make  would  be  that  the  order  of  the 
Registrar  should  be  discharged,  and  all 
proceedings  on  the  summons  be  stayed 
on  the  terms  of  the  appellant's  bringing 
into  Gourt  the  sum  claimed  by  way  of 
security  to  abide  the  result  of  an  action. 

BAoaALLAT,  L.J.,  concurred. 

Thesioeb,  L.J.,  agreed  that  the  pro- 
ceedings on  the  summons  should  be 
stayed,  and  at  the  same  time  did  not  dis- 
sent from  their  being  stayed  only  upon 
the  terms  of  security  being  given  ;  but  he 
only  agreed  to  that  course  because  it 
seemed  to  be  in  accordance  with  the  pre- 
vious decisions  of  the  Gourt  in  cases  where 
the  weight  of  the  evidence  appeared  to 
be  in  favour  of  the  creditor.  But  for 
that  he  would  have  been  of  opinion  that 
in  a  case  like  that  before  them,  the  pro- 
ceedings on  the  summons  ought  to  be 
stayed  unconditionally.  Although  the 
creditor  might  be  within  his  strict  right 
under  the  Bankruptcy  Act  in  issuing 
the  summons,  the  Act  was  never  meant 
to  meet  cases  like  the  present,  where  the 
alleged  debtor  was  a  solvent  man ;  and  no 
suggestion  that  he  was  otherwise  than 
solvent  had  been  made  i  and  when  he  set 
up  a  bona  fide  defence  to  the  claim.  The 
Act  was  not  intended  to  put  a  screw  on 
the  debtor,  whereas  over  and  over  again 
claims  were  brought  under  that  Act 
to  induce  a  person  to  pay  a  debt 
who  would  never  have  been  forced  to  pay 
it  under  the  ordinary  process  of  the 
Gourt.  A  process  by  tvay  of  debtor's 
summons  waa  only  intended  to  be  adopted 
under  such  circumstances  as  must  ob- 
viously lead  to  bankruptcy  proceedings* 
It  was  not  intended  to  make  the  Bank- 
ruptcy Gourt  a  Gourt  to  decide  disputed 
questions  between  solvent  parties. 

James,  L.J.,  expressed  a  hope  that 
parties  would  bear  in  mind  what  Lord 
Justice  Thesiger  had  just  said. 


Solidton — Monckton,   Long  &   Co.,  for  ap- 
pellant ;  G.  H.  Carthew,  for  respondent. 
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James,  L.  J.        ^ 

BAGaALLAT,L.J.  I     r 

Thbsigbb,  L. J.   I  ^^  ^"  CHArrEETON ;  ex 
1879  I         pcL'rte  hemming. 

Nov.  13,27.  J 

Bcaikruptcy — Liquidation  by  Arrange^ 
ment — Discharge  of  Liquidating  Debtor — 
Close  of  the  Liquidation — Fraudulent  Debt 
—Bankruptcy  Act,  1869,  ss,  28  ^  49,  125, 
sub-sec.  10— Debtors  Act,  1869  (32  &-  33 
Ftc«.  c.  62),  s.  15. 

A  liquidating  debtor  who  has  obtained 
an  order  for  discharge,  may,  even  tJwu-gh 
the  liquidation  be  still  pending,  be  sued  for 
a  debt  incurred  fraudulently,  and  this  lid' 
biliiy  is  not  affected  by  section  15  of  the 
Debtors  Act,  1869. 

Whether  liquidations  by  arrangement  are 
eaeduded  from  the  scope  of  sectiofi  15  of  the 
Debtors  Act,  1869— Quisre. 

Semble — That  section  refers  to  arra/nge' 
tnents  made  by  a  ba/nkrupt  with  his  trustees, 
which  are  m^ide  valid  and  binding  ofh  ere- 
ditors  under  section  28  of  the  Bankruptcy 
Ad,  1869. 

The  time  from  which  daies  the  debtor's 
right  to  after^acquired  property  is  also  the 
time  when  the  right  of  a  creditor  to  take 
proceedings  against  the  debtor's  person  or 
property  in  respect  of  a  debt  incurred  by 
fraud  accrues, 

F.  B.  Chatierton  filed  a  petition  for  the 
liquidation  of  his  affairs  by  arrangement. 
His  creditors  gave  him  an  immediate  dis- 
charge, which  was  duly  certified  by  the 
Registrar. 

After  the  discharge,  bnt  before  the  close 
of  the  liquidation  proceedings,  Hemming, 
who  had  proved  a  debt  of  250L  in  the 
liquidation,  commenced  an  action  against 
Chatterton  in  the  Common  Pleas  Division 
for  the  250Z.,  alleging  that  the  debt  had 
been  contracted  fraudalently. 

An  application  was  made  to  Mr.  Regis* 
trar  Mnrray,  sitting  as  Chief  Judge  in 
Bankruptcy,  and  he  made  an  order  re- 
straining  all  further  proceedings  in  the 
action  pending  the  liquidation. 

Hemming  appealed. 

Mr.  Northmore  Laifrence,  for  the  appel- 
lant.— The  question  is  whether  a  debtor 


who  has  obtained  his  discharge,  although 
no  resolution  closing  the  liquidation  has 
been  passed,  cannot  be  proceeded  against 
at  law  for  a  debt  incurred  by  fraud  P 

Under  section  49  of  the  Bankruptcy 
Act,  1869,  it  is  the  order  of  discharge 
that  releases  the  debtor  from  all  but  the 
excepted  debts  and  liabilities,  and  his 
liability  in  respect  of  his  excepted  undis- 
charged debts  must  surely  arise  at  the 
same  time  as  the  immunity  in  respect  of 
his  other  debts. 

A  liquidating  debtor's  property  acquired 
after  his  discharge  vests  not  in  his  trustee, 
but  in  himself,  although  the  liquidation  is 
not  closed — 

Ubbs  V.  Boulnois,  44  Law  J.   Rep. 
Chanc.  691 ;  Law  Rep.  10  Chano. 
479, 
and  the  debtor  is    then    able  to  start 
again  and  incur  fresh  liabilities. 

We  are,  therefore,  at  the  same  period 
of  time  entitled  to  proceed  against  the 
debtor  for  a  debt  which  is  undischarged. 
In  the  case  of 

OobhoAn  V.  Dalton,  44  Law* J.  Rep. 
Chanc.  702 ;  Law  Rep.  10  Chanc. 
655, 
the  debtor  had  not  obtained  his  discharge ; 
and  he  was  therefore  entitled  to  protec- 
tion,  under  the  12th  section,  from  any 
proceeding  in  respect  of  a  provaUe  debt, 
which  a  debt  excepted  under  the  49th 
section  is;  but  from  that  case  it  would 
appear  that  if  he  had  obtained  his  dis- 
charge, he  would  not  have  been  protected. 
James,  L.J.,  says  that  the  12th  section 
was  introduced  to  prevent  any  individual 
creditor  from  interfering  with  the  bank- 
rupt or  his  property  during  the  bank- 
ruptcy. "When  the  order  of  discharge 
has  been  obtained,  or  the  bankruptcy  has 
been  closed,  the  right  of  creditors  whose 
debts  are  not  barred  to  the  future  assets 
accrues.  When  that  time  arrives  the  cre- 
ditor whose  debt  is  not  barred  will  have 
a  right  against  the  debtor's  property  in- 
dependently of  the  bankruptcy,  and  may 
resort  to  his  remedy  against  the  |)er8on  in 
order  to  enforce  it."  And  Mellish,  L.  J.,  in 
the  same  case  says,  "  The  creditors  whose 
debts  are  of  such  a  nature  that  the  bank- 
rupt is  not  released  from  them  by  the 
order  of  discharge,  have  no  pi*eferenoe 
against  his  estate  in  bankruptcy.    AU 
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property  that  comes  in  till  he  has  obtained 
his  discbarge  is  divided  among  all  his 
creditors  equally ;  it  is  not  till  the  order 
of  discharge  that  these  particular  credi- 
tors have  any  rights  different  from  those 
of  the  other  creditors  against  the  bank- 
rupt's property." 

From  that  case,  though  it  is  not  ex- 
pressly so  laid  down,  yet  the  principle  is 
clearly  to  be  deduced  that  the  order  of 
discharge  fixes  the  time  at  which  our 
rights  against  the  debtor  arise. 

That  view  is  confirmed  by  section  15  of 
the  Debtors  Act,  1869  (32  &  33  Vict.  o. 
62).     See 

Ex  parte  Halford ;  in  re  Jaeohs,  44 
l^w  J.  Bep.  Bankr.  53 ;  Law  Bep. 
19  Eq.  436. 

Mr,  WinsUnjo  and  Mr,  A,  a  B,  TerreU, 
— The  debt  was  not  contracted  by  fraud. 

[Thesiqeb,  L.J.,  said  that  for  the  pur- 
pose of  the  present  application  upon  the 
statement  of  claim,  it  must  be  taken  to 
be  an  excepted  debt  under  section  49.] 

Ex  parte  Halford  {uhi  supra) 
is  no  dohbt  an  authority  that  in  a  case  of 
composition  a  creditor  who  complains 
that  his  debt  was  contracted  fraudulently 
cannot  be  restrained  by  the  Court  of 
Bankruptcy  from  bringing  his  action 
against  the  debtor,  yet  it  cannot  mean 
that  anybody  may  bring  his  action  merely 
by  putting  in  an  allegation  of  fraud. 
Section  15  (1)  of  the  Debtors  Act,  1869, 
merely  makes  a  fraudulent  debtor  "  liable 
for  the  unpaid  balance  of  "  the  debt  in- 
curred by  fraud.  The  creditor,  therefore, 
can  only  bring  his  action  for  the  '*  un- 
paid balance,  and  so  he  cannot  bring  it 
till  the  amount  of  the  dividends  which 
may  have  been  received  in  the  liquidation 
has  been  ascertained,  that  is,  after  deduct- 
ing what  he  has  received  in  the  liquida- 
tion or  composition.    We  submit  that  the 

(1)  32  &  33  Vict.  c.  62.  s.  15 :  "  Where  a  debtor 
makes  any  arrangement  or  compobition  with  his 
creditors  under  the  provisions  of  the  Bankrnptcj 
Act,  1869,  he  shall  remain  liable  for  the  unpaid 
balance  of  any  debt  which  he  incurred  or  increased, 
or  whereof  before  the  date  of  the  arrangement  or 
composition  he  obtained  forbearance,  by  any 
fraud,  provided  the  defrauded  creditor  has  not 
assented  to  the  arrangement  or  composition  other- 
wise than  by  proving  his  debt  and  accepting 
dividends." 


Registrar's  view  was  correct,  namely, 
that  it  is  premature  to  bring  the  action 
now.  He  must  first  ascertain  what  is  the 
amount  of  the  debt  for  which  an  action 
will  lie,  and  to  ascertain  that  he  must 
wait  till  the  close  of  the  liquidation,  and 
till  all  the  dividends  payable  under  the 
liquidation  shall  have  been  paid.     See 

Bankruptcy  Rules,  289. 
Then  the   debtor    must   not    be    ha- 
rassed in  the  course  of  the  liquidation,  he 
may  be  wanted  to  assist  the  trustees  and 
other  creditors.     See 

Ex  parte  Lopez,  46  Law  J.  Rep. 
Bankr.  95 ;  Law  Rep.  5  Ch.  D.  65, 
where  Jessel,  M.R.,  says  that  he  thinks  it 
would  be  quite  proper  for  the  Bankruptcy 
Court  to  exercise  its  discretionary  juris- 
diction, and  restrain  a  vexatious  and  nn* 
founded  action,  such  as  this  is. 

Again,  the  Act  of  Parliament  speaks  of 
"provable  debts,"  not  "proved  debts." 
Here  the  creditor  has  proved,  and  when 
there  is  no  right  of  action  expressly  given 
to  a  creditor  who  has  proved,  the  creditor 
must  be  held  to  have  elected  to  take  his 
remedy  in  the  bankruptcy.     See 

(fullen*8  Bankruptcy,  1800,  148, 149  ; 

Ex  parte  Bozannei;   in  re  Harden^ 
herghf  1  Rose,  181 ; 

Ex  pa/rte  Joseph ;  in  re  Leigh^  1  Rose, 
184; 

Bradley  v.  Miliary  1  Rose,  273. 
Mr,  Lawrence,  in  reply. — The  certificate 
of  discharge  in  the  case  of  a  liquidating 
debtor  has  the  same  effect  as  in  the  case 
of  a  bankrupt — section  125,  sub-section 
10.  Section  15  of  the  Debtors  Act  does 
not  apply  to  liquidations  by  arrangement. 
Why  should  there  be  any  difference  be- 
tween bankruptcy  and  liquidation  for  this 
purpose  ?  It  cannot  apply  to  any  arrange- 
ment in  bankruptcy,  except  the  arrange* 
monts  under  section  28.  It  applies  to 
arrangements  which  fix  the  balance  at 
once.  This  would  reconcile  the  sections. 
Liquidation  is  not  an  arrangement,  but 
all  the  property  is  given  up. 

If  the  Registrar's  order  is  right,  a  ma- 
jority of  friendly  creditors  might  keep 
the  bankruptcy  open  for  ever.  A  mere 
postponement  of  the  order  for  discharge 
would  not  work  the  same  injastice,  for 
after-acqaircd  property  prior  to  discharge 
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belongs  to  the  plaintiff  and  the  other  cre- 
ditors in  the  liquidation,  whereas  here,  the 
discharge  haying  been  granted,  sabseqaent 
creditors  would  have  priority  over  the 
plaintiff. 

Our.  adm,  vuU, 

Thbsigee,  L.  J.  (on  Nov.  27)  delivered 
tbe  judgment  of  the  Court : — 

In  this  case  the  creditors  under  a  liqui- 
dation bj  arrangement  gave  the  debtor 
his  discharge  as  soon  as  the  liquidation 
proceediugs  commenced,  and  such  dis- 
charge was  dulj  certified  by  the  Regis- 
trar. The  debtor  was  thereupon  sued 
bj  the  present  appellant  for  a  debt  which 
in  the  statement  of  claim  delivered  in 
the  action  is  alleged  to  have  been,  and 
must  for  the  purposes  of  this  appeal  be 
taken  to  have  been,  incurred  by  means  of 
fraud  on  the  part  of  the  defendant.  The 
debt  had  been  previously  made  the  sub- 
ject of  proof  in  the  liquidation,  and  upon 
application  made  to  the  Registrar  sit- 
ting as  Chief  Judge,  an  order  was  made 
by  which  further  proceedings  in  the 
action  were  restrained  pending  the  liqui- 
dation. We  are  of  opinion  that  this 
order  must  be  set  aside.  By  section  49 
of  the  Bankruptcy  Act,  1869,  it  is  pro- 
vided that  an  order  of  discharge  shall 
not  release  a  bankrupt  *'  from  any  debt 
or  liability  incurred  by  means  of  any 
fraud  or  breach  of  trust."  A  liquida- 
ting debtor  is  placed  in  the  same  posi- 
tion in  this  respect  as  a  bankrupt  by  the 
10th  sub-section  of  section  125  of  the 
same  Act.  In  reference  to  these  sections, 
the  old  Court  of  Appeal  in  Chancery  de- 
cided in  Gohham  v.  JDalton  that  a  creditor 
who,  before  the  order  of  discharge  is 
obtiunedf  takes  proceedings  against  the 
person  or  property  of  a  debtor  in  respect 
of  a  debt  or  liability  incurred  by  means 
of  fraad,  may  and  ought  to  be  restrained. 
It  was  not  absolutely  necessary  for  the 
Conrt  in  that  case  to  decide  the  further 
question  whether  after  the  order  of  dis- 
charge such  restraint  should  be  removed, 
but  it  was  necessarily  involved  in  the  dis- 
cussion of  the  case,  and  the  opinions  of  the 
members  of  the  Court  upon  it  were  very 
clearly  expressed .  Hellish,  L.  J.  (at  p.  65  7) , 
said, "  that  as  soon  as  the  order  of  discharge 
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has  been  obtained,  then,  as  the  Act  says, 
that  a  debtor  is  not  released  from  a  debt 
of  this  description,  the  creditor  can  en- 
force  his  remedy  against  the  after-acquired 
property  or  the  person  of  the  debtor." 
James,  L.J.  (at  p.  656),  used  language 
to  the  same  effect ;  he  said,  "  When  the 
order  of  discharge  has  been  obtained,  or 
the  bankruptcy  has  been  closed,  the  right 
of  creditors,  whose  debts  are  not  barred, 
to  the  future  assets  accrues,  the  credi- 
tors whose  debts  are  barred  having  lost 
all  remedy.  When  that  time  arrives, 
the  creditor  whose  debts  are  not  barred 
will  have  a  right  against  the  debtor's 
property,  independently  of  the  bank- 
ruptcy, and  may  resort  to  his  remedy 
against  the  person,  in  order  to  enforce 
it."  From  both  of  the  passages  quoted 
may  clearly  be  collected  the  view  that  the 
time  from  which  dates  the  debtor's  right 
to  after-acquired  property  must  be  the 
time  when  the  right  of  a  creditor  to 
take  proceedings  in  respect  of  a  debt  in- 
curred by  means  of  fraud,  either  against 
the  debtor*s  property  or  person  accrues. 
If  this  be  so,  then  the  case  of  Ebbs  v. 
Boulnois  having  laid  down  that  property 
acquired  by  a  liquidating  debtor  after 
his  discharge  does  not  vest  in  his  trus- 
tee, although  the  liquidation  be  not  closed, 
in  other  words,  having  laid  down  that, 
after  the  discharge,  the  debtor  is  in  the 
same  position  as  if  the  barred  creditor 
had  actually  released  him,  and  his  future 
property  is  his  own,  it  follows  that  the 
time  when  the  order  of  discharge  be- 
comes effectual  is  the  time  when  the 
excepted  creditors'  rights  accrue.  And 
this  appears  to  us,  independently  of 
authority,  the  reasonable  interpretation  of 
the  meaning  of  the  Legislature  as  ex- 
pressed in  the  Bankruptcy  Act.  What 
can  be  more  reasonable  than  that  the 
debtor,  when  he  obtains  the  benefit  of  the 
provisions  of  section  49  of  the  Act  in 
respect  of  debts  from  which  he  is  dis- 
charged, should  at  the  same  time  feel  the 
burden  of  those  to  which  he  is  left  liable  ? 
Why,  on  the  other  hand,  should  the 
trust  or  fraud  creditor  be  remitted  to 
the  close  of  the  liquidation  for  a  remedy 
attaching  to  assets  which  are  freed  from 
liquidation,  and  which,  if  he  is  delayed 
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in  asserting  his  rights,  may  be  squan- 
dered by  the  debtor,  or  be  seized  by  fresh 
creditors  asserting  and  enforcing   snb- 
seqaentiy-acquired  claims  P     It  has  been 
nrged  npon  as  that  daring  the  continu- 
ance of  the  liquidation  proceedings  the 
debtor  ought    to  be  relieved  from  the 
harassment  of  legal  proceedings,  so  as  to 
enable  him  to  give  his  time  and  atten- 
tion to  the  winding  up  of  his  estate.: 
but  that  contention   can  have  no  legal 
force  when  urged  in  reference  to  a  period 
of  time  at  which  admittedly  the  debtor 
is  free  to  embark  in  new  business,  and 
to  render  himself  liable  to  legal  proceed, 
ings  in  respect  of  newly-incurred  liabi- 
lities.    A  more  plausible  ar^ment  has 
been  founded  upon  the  wording  of  sec- 
tion 1 5  of  the  Debtors  Act,  1869,  which 
is  in  these  terms — [His  Lordship  read  the 
section].     It  is  said  that  the  creditor  in 
respect  of  a  debt  incurred  by  means  of  a 
fi*aad  is  by  virtue  of  this  section  limited  as 
regards  his  right  of  action  to  the  unpaid 
balance   of  his  debt,   and    that    conse- 
quently he  must  wait  until  the  close  of 
the  liquidation  in  order  that  the  balance 
may  be  ascertained.     There  are  mani- 
fest objections  to  this  reading  of  the  sec- 
tion.    In  the  first  place,  it  does  not  deal 
at  all  with  debts  or  liabilities  incurred  by 
means  of  a  breach  of  trust,  and  yet  they 
are,   by   section  49  of  the  Bankruptcy 
Act,  put  in  the  same  category  with  debts 
or  liabilities  incurred  by  means  of  fraud ; 
and  are,  so  far  as  that  Act  is  concerned, 
obviously  intended  to  be  dealt  with  in 
the  same  way.     And  in  the  second  place 
it   leaves  even  debts  or  liabilities    in- 
curred by  means    of   fraud  untouched 
in  the  case  of  bankruptcy  as  opposed 
to    a    liquidation    by    arrangrement    or 
composition.    No  reason  has  been  sug- 
gested why  this  distinction   should    be 
made.     On  the  other  hand,  it  has  been 
pointed    out    that    there    are    matters 
untouched    by  the   Bankruptcy  Act    to 
which  the    section  under  consideration 
might    be    applied.      It    is     said    that 
it  relates,  not  to  liquidations  by  arrange- 
ment under  section   125   of  the  Bank- 
ruptcy Act,  but  to  arrangements  made 
by  a  bankrupt  with  his  trustees,  such  as 
are  referred  to  and  made  valid  and  binding 
npon  creditors  in  and  under  the  provi- 


sions of  section  28  of  that  Act.    This 
view  derives  force  from  the  use  by  the 
draftsman  of  the  expression,  ''  where  a 
debtor  makes  any  arrangement,"  which  is 
contrasted  with  the  expression,  '*  liquida- 
tion by  arrangement,"  used  in  the  prece- 
ding section  of  the  Debtors  Act,  and  is 
scarcely  appropriate  to  such  a  mode  of 
winding  up  the  debtor's  affairs.      It  is 
further  strengthened  by  the  consideration 
that  the  Bankruptcy  Act  does  not  contain 
any  clause  by  which  arrangements  under 
section  28  and  compositions  under  that 
section  or  under  section  126,  are  affected 
in  any  way  similar  to  that  prescribed  in 
reference   to  bankruptcy  and  liquidation 
by  arrangement  by   section   49   of  the 
Act.     It  is,  however,  unnecessary  for  us 
in  this  case  to  define  the  full  force  and 
meaning  of  section  15  of    the  Debtors 
Act,  or  to  decide  that  liquidations    by 
arrangement    are    necessarily    excluded 
from  its  scope.     It  is  sufficient  for  us  to 
say  that  its  terms  are  not  such  as  to  re- 
quire us  to   hold,  and  we  cannot  hold, 
that  it  qualifies  or  limits  in  the  case  of  a 
liquidation  by  arrangement,  and  in  re- 
spect of  a  debt  incurred  by  means  of  a 
fraud,  rights  which,   in   the  case  of  a 
bankruptcy  in  respect  of  such  a  debt,  or 
in  the  case  both  of  bankruptcy  and  liqui- 
dation by  arrangement  in  respect  of  a 
debt  incurred  by  means  of  a  breach  of 
trast,  the  Bankruptcy  Act,  in  our  opinion, 
most  clearlv  gives.     If  the  creditor  has 
accepted  dividends,  the  debtor  will  only 
remain  liable  for  the  unpaid  balanoe  of 
the  debt ;  if  no  dividends  have  been  paid, 
the  creditor  may  sue  for  the  whole  of  the 
debt,  but  the  debtor  wiU  not  ultimately 
be  damnified    beyond  what  the  Bank- 
ruptoy  Act  contemplates,  for  he  is,  of 
course,  entitled  to  have  set  apart  in  the 
name  of  his  trust  or  fraud  creditors,  pari 
pcusu  with  the  ordinary  creditors,  divi- 
dends under  the  liquidation,  and  if  he 
has    paid  any    one    of   such    fraud  or 
trust  creditors  in  full,  he    is    entitled 
to  stand  in  his  shoes,  and  receive  the 
dividends  set  apart  for  that   particular 
creditor.     He,  in  the  result,  pays  oat  of 
assets  freed  from  the  liquidation  no  more 
than  the  balanoe  of  the  debt.    The  rights 
of  the  general  body  of  creditors  are  at 
the  same  time  in  no  way  interfered  with. 
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For  the  reasons  now  given  we  are  of 
opinion  that  there  was  no  sufficient 
gronnd  for  restraining  the  appellant's 
proceedings,  and  that  this  appeal  mast 
be  allowed. 
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Solicitors — ^Harper,  Broad  &  Battcock,  for  appel- 
lant ;  H.  W.  Cbatterton,  for  respondent 


[IN  THE  COURT  OF  APPEAL.] 

Jambs,  L.J.    ^ 

Brbtt,  L.  J.    I  In  re  hooper  ; 

Cotton,  L.  J.  >  ex  parte  banoo  db  por- 

1880.  I  TUQAL. 

Feb.  23.     J 

Court  of  Appeal,  in  BamJcruptcy — Pend- 
ing Appeal  to  House  of  Lords — ReJiearing 
to  introduce  fresh  Evidence — Jurisdiction — 
T?te  Bankruptcy  Act,  1869,  sect,  71. 

Hie  Court  of  Appeal  in  Ba/nJcruptcy  wiU 
eorred  accidental  slips,  mistakes  or  omis- 
sions  made  in  draioing  up  its  orders.  It 
hcLB  also  jurisdiction,  under  section  71  of  the 
Bankruptcy  Act,  1869,  to  rehear  upon  fresh 
evidence,  and  to  alter,  vary  or  resciiid  its 
orders;  hui  it  wUl  not  rehear  a/n  order 
wader  appeal  to  the  House  of  Lords,  merely 
to  intert  in  the  order,  for  the  purposes  of 
such  appeal,  evidence  that  was  not  before  it, 

Semble, — A  re^hearing  upon  fresh  evi- 
dence may  he  granted,  notwithstanding  a 
pending  appeal  to  the  House  of  Lords,  but 
only  under  special  circumstances. 

In  this  case  the  Banco  de  Portagal  had 
appealed  to  the  Hoase  of  Lords  from  the 
decision  of  the  Court  of  Appeal  in  Bank- 
ruptcy.    See 

In  re  Hooper;  ex  parte  Ba/nco  de 
Portugal,  48  Law  J.  Bep.  Bankr. 
73 ;  Law  Rep.  11  Ch.  D.  317. 

A  motion  was  now  made  on  behalf  of 
the  bank,  that  the  order  under  appeal  to 
the  House  of  Lords  might  be  re-heard 
pro  forma,  in  order  that  a  document 
might  be  recited  in  it  as  having  been 
ref^  to  the  Court  of  Appeal,  which  in 
fact  was  not  read  to  that  Court. 

The  object  of  the  application  was  to 


enable  the  bank  to  use  the  document  in 
question  as  evidence  in  the  appeal  before 
the  House  of  Lords.  A  copy  of  the  do- 
cument had  been  handed  to  the  counsel 
of  the  bank  during  the  hearing  of  the 
appeal,  but  the  document,  which  was  a 
certificate  from  a  foreign  Court,  could 
not  be  then  adduced  in  evidence,  because 
it  had  not  been  duly  authenticated. 

Mr,  Cookson  and  Mr,  S,  Woolf,  for  the 
motion. — The  evidence  we  now  seek  to 
bring  in  is  an  important  official  document, 
and  materially  affects  our  position,  and 
proves  conclusively  the  fact  we  relied  on 
here,  namely,  that  the  bankruptcy  of  the 
firm  in  Portugal  preceded  that  in  London. 
The  House  of  Lords  will  not  take  cogni- 
sance of  any  evidence  not  heard  or  entered 
in  the  Court  below — 

Baesh  v.  Moore,  3  Bro.  Pari.  Ca.  646 ; 
Attwood  V.  Small,  6  CI.  &  F.  301-4, 
we  are  therefore  obliged  to  apply  to  this 
Court  for  assistance.     This  application  is 
not  governed  by  the  decision  in 

Flower  v.  Lloyd,  46   Law   J.   Bep. 

Chanc.  838 ;  Law  Rep.  6  Ch.  D. 

297. 

That  was  an  appeal  from  the  High 

Court  of  Justice,  but  the  London  Court 

of  Bankruptcy  is  no  part  of  the  High 

Court  of  Justice — 

The  Judicature  Act,  1873,  sees.  4, 

16; 
The  Judicature  Act,  1875,  sect.  9. 
And  this  Court,  as  the  Court  of  Appeal 
in  Bankruptcy,   has    ample   jurisdiction 
under 

The  Bankruptcy  Act,  1869,  sec.  71, 
to  re-hear,  alter,  vary  and  rescind  its  or- 
ders, and  the  fact  of  a  pending  appeal  to 
the  House  of  Lords  makes  no  difference — 
Ex  parte  Beddish,  Law  Rep.  5  Ch.  D. 

882; 
Ex  parte  Keighley,  44  Law  J.  Rep. 
Bankr.  13 ;  Law  Rep.   9   Chanc. 
667. 
Mr,  De  Oex  and  Mr,  M'Call,  contra, 
were  not  heard. 

James,  L.J. — It  appears  to  me  there  are 
several  objections  to  this  application. 
First  of  all,  the  substance  of  the  applica- 
tion is  this,  that  we  should  introduce  into 
our  order,  as  part  of  the  evidence  that 
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was  before  us,  that  which  was  not  before 
ns  at  all.  We  should,  therefore,  be  intro- 
dacing  into  oar  order  evidence  we  had 
not  before  us.  If  this  document  had  been 
before  us,  and  by  a  mere  slip  in  entering 
the  order,  or  bj  some  means  or  other  it 
had  not  been  brought  to  the  attention 
of  the  Registrar,  aJthough  part  of  the 
materials  before  us,  we  might  have 
corrected  that  under  the  general  order. 
But  here  we  are  asked  to  say  that  be- 
cause some  evidence  was  not  tendered, 
which  might  and  ought  to  have  been  ten- 
dered if  they  had  got  it,  and  which  now 
is  thought  material,  that  we  are  to  intro- 
duce that  into  our  order.  That  is  a  thing 
quite  out  of  the  question.  We  have  no 
authority  for  doing  that.  Then  it  is  said 
that  the  application  is  an  application  for 
a  re*hearing.  Assuming  we  have  power  to 
re-hear,  I  certainly,  for  one,  will  not  re- 
hear this  case  on  these  materials.  If  we 
did  re-hear  it,  not  for  the  purpose  of 
rescinding  or  varying  the  order  we  had 
made,  but  for  the  purpose  of  introducing 
into  it  fresh  evidence,  that,  in  my  opinion, 
is  not  dealing  fairly  with  the  jurisdiction 
of  the  Court.  We  are  not  asked  to  rescind 
or  vary  our  order.  If  we  were  asked  to 
rescind  it,  and  ought  to  rescind  it,  upon 
this  evidence  there  would  be  a  fresh 
order,  which  would  have  to  be  the  subject 
of  a  fresh  appeal.  We  refuse  to  re-hear. 
The  parties  may  go  to  the  House  of 
Lords,  and  will  have  the  advantage  of 
going  to  the  House  of  Lords,  and  saying, 
"  We  applied  to  the  Court  below,  to  re- 
hear, and  they  refused."  If  they  can  get 
the  House  of  Lords  to  admit  this  docu- 
ment as  part  of  the  evidence  on  the 
appeal,  that  would  be  a  matter  for  the 
Mouse  of  Lords  to  deal  with.  We  have 
nothing  to  do  with  the  House  of  Lords, 
and  we  have  not,  it  appears  to  me,  any 
jurisdiction  to  grant  this  application. 

Brett,  L.J. — The  first  point  taken  in 
argument  was,  assumine  there  was  no 
appeal  to  the  House  of  Lords,  we  might 
have  re-heard  the  case,  and  have  ad- 
mitted this  additional  documenty  which 
was  not  before  the  Court.  It  is  not  ne- 
cessary to  decide  that  point.  I  am  in- 
clined to  think  we  might.  But  assuming 
we  might|  there  is  an  appeal  to  the  House 


of  Lords  against  the  order  already  made  by 
this  Court.  That  appeal  is  pending,  and 
what  we  are  asked  to  do  is  either  to  alter 
that  order,  leaving  the  date  of  it  as  it 
stands,  and  leaving  the  appeal  against  it 
as  it  stands,  or  to  set  aside  that  order 
and  make  a  new  order  against  which  the 
present  appeal  will  stand.  Now  it  seems 
to  me  that  if  we  were  to  do  the  first,  that 
is  to  say,  to  alter  the  order  without 
altering  the  date,  by  putting  into  the 
order,  as  a  ground  of  it,  something  which 
was  not  before  the  Court  at  the  time  the 
order  was  made,  we  should  be  doing  very 
wrong.  We  should  be  practically  stating 
that  something  had  happened  before  as 
at  the  time  that  order  was  made  which 
did  not  happen  before  us,  and  it  would 
be  an  untrue  record.  Therefore,  in  point 
of  truth,  we  are  asked  to  set  aside  the 
former  order  and  make  a  new  order,  the 
applicant  not  proposing  to  withdraw  the 
appeal,  but  to  leave  the  appeal  to  stand 
against  the  new  order.  Then  arises  the 
objection  which  was  pointed  out  by  the 
Lord  Justice,  and  it  seems  to  me  an  in- 
superable objection,  namely,  that  in  that 
case  the  appeal  would  be  dated  some 
months  before,  and  be  supposed  to  be  an 
appeal  against  an  order  inade  afterwards. 
It  seems  to  me  we  have  no  authority 
to  deal  in  that  way  with  the  House  of 
Lords,  and  it  seems  a  thing  that  we  have 
no  jurisdiction  to  do.  Again,  supposing 
we  had,  then  comes  the  objection  men- 
tioned  by  Lord  Justice  Cotton,  which  is 
this,  that  even  supposing  we  had  power 
and  jurisdiction  to  do  it,  yet,  in  point  of 
truth,  the  fact  which  it  is  desired  now  to 
introduce  was  known  to  the  counsel  in 
time  for  them  to  have  asked  the  Court  to 
postpone  the  making  of  the  order,  and  to 
make  the  order  after  the  fact  which  was 
known  to  them  had  been  manifested  by 
due  evidence.  That,  of  itself,  would 
seem  to  me  to  be  a  fatal  objection  to  this 
application.  Therefore  there  are  two 
fatiBil  objections,  if  not  more,  which  pro- 
bably Mr.  De  Gex  would  have  pointed 
out  to  us  if  he  had  been  heard. 

Cotton,  L.J. — In  this  case  it  is  not 
necessary  to  give  any  opinion  as  to  whe» 
ther  this  Court  has  power  to  re-hear, 
even  after  there  has  been  a  petition  of 
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appeal  to  the  House  of  Lords  on  an  order 
made  in  a  matter  heard  by  itself.     In 
mentioning  that,  we  mnst  consider  what 
is  really  meant    by  re-hearing.     It  is 
where  the  party,  who  had  been  before  the 
Court,  brings  fresh  evidence,  and  asks 
the  Gonrt,  on  that  fresh  evidence,  to  re- 
hear the  case  and  make  an  order  different 
from  that  which,  in  fact,  the  Court  has 
made ;  that  would  in  no  way  disturb  or 
alter  the  order  before  the  House  of  Lords, 
but  it  would  be  a  fresh  order  made  on 
fresh  evidence,  and  possibly  the  Court 
may  have  that  power,  even  though  there 
is  an  appeal  on  its  former  order  presented 
to  the  House  of  Lords.   I  give  no  opinion 
for  or  against  such  a  proceeding.     I  do 
say  this,  that  in  the  event  of  an  appeal  to 
the  House  of  Lords,  and  an  application 
for  a  re-hearing  made  to  this  Court,  the 
Court,  if  it  has  jurisdiction,  ought  to  ex- 
ercise it  with  the  greatest  care  and  dis- 
cretion, and  ought  not  to  do  it  except  in 
a  very  strong  case.     Bat  here,  although 
it  is  a  re-hearing  in  name,  it  is  not  in 
substance.    We  are  not  asked  to  re-hear 
the  case  for  the  purpose  of  coming  to  any 
other  decision  than  the  Court  has  arrived 
at  on  the  hearing.     What  we  are  asked 
to  do  is  to  introduce  into  the  order  under 
appeal  to  the  House  of  Lords,  so  that 
that  appeal  may  stand,  a  document  which 
was  not  before  the  Court,  and  which  may 
be  material  for  the  purpose  of  enabling 
the  House  of  Lords  to  come  to  a  de- 
cision on  the  qnestion.    If  we  have  juris- 
diction to  do  that,   in   my  opinion   we 
decidedly  ought  not  to  do  it.   First  of  all, 
because  that  docamcnt  was  in  Court,  and 
in  the  hands  of  counsel  while  the  case 
was  proceeding,  and  if  counsel  had  desired 
to  have  that  document  put  in,  so  that  the 
case  might   go  to  the   House  of  Lords 
with  materials  which  were  important  in 
the  opinion   of  counsel,  an  application 
ought  then  to  have  been  made  to  the 
Court.     It  would  be  representing  to  the 
House  of  Lords  that  that  was  before  this 
Court  which  was  not  before  the  Court,  and 
in  my  opinion  that  ought  not  to  be  done. 
If  we  are  to  make  a  fresh  order,  the 
present  appeal  is  gone,  and  the  proper 
course  would  have  been  for  the  appellant 
to  have  withdrawn  the  present  appeal, 
and  then,   in  withdrawing  the  appeal, 
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asked  us  to  re-hear  the  case.  In  my 
opinion,  we  cannot  in  any  way  accede  to 
this  application.  But  I  agree  with  Lord 
Justice  James,  that  our  decision  in  this 
case  must  in  no  way  be  taken  as  a  decision 
that  this  Court  has  not  power  to  correct 
an  accidental  slip  in  its  decree  or  orders 
after  an  appeal  to  the  House  of  Lords.  Kit 
had  been  a  matter  of  evidence  which  had 
been  before  the  Court,  but  by  some  slip 
in  drawing  up  the  order  had  not  been 
mentioned  in  the  order,  or  there  had  been 
in  some  way  or  qther  an  accidental  slip 
which  practically  prevented  the  House  of 
Lords  from  listening  to  that  which,  in 
reality  and  substance,  was  before  this 
Court,  and  considered  by  it  in  giving  its 
decision;  such  a  case  is  entirely  un- 
touched by  our  decision  in  the  present 
case. 

Application  accordingly  refused 
with  costs. 


Solicitors — Michael  Abrahams  &  Co.,  for  appli- 
cant ;  Loxley  &  Morley,  for  respondent. 


Bacon 
1880 
Feb 


J,  C.J.  1 

80.       } 
.16.    J 


In  re  GOURLAT  ;  ex  parte 

OBMANDT. 


Liquidation  —  Security  —  Judgment  — 
WrU  of  "  Elegit "  —  Seizu/re  —  F'ding  of 
Petition — Bankruptcy  Act^  1869,  m.  12, 
16  (jmb'Seciion  5),  s.  87. 

Section  87  of  the  Bankruptcy  Act^  1869, 
does  not  apply  to  a  judgment  executed 
hy  means  of  a  writ  of  elegit.  Ami  there^ 
f(yre^  the  sheriff  havifig  under  such  a  writ 
seized  goods  of  a  debtor  hefore  he  committed 
the  act  of  bankruptcy,  though  the  inquisitiofi 
of  the  jury  as  to  the  value  of  the  goods  was 
not  completed  until  after  the  act  of  bank- 
ruptcy,— 

Held,  that  the  execution  creditor  held  a 
security  within  the  meaning  of  sections  12 
and  16  {sub-sect.  5),  and  was  not  de- 
j^rived  of  it  by  section  87. 

Appeal  from  the  Blackburn  County 
Court. 

The  debtor,  a  trader,  filed  a  petition 
for  liquidation  in  the  County  Court  at 
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10.30  a.m.  on  the  1st  of  July,  1879,  and 
a  trastee  was  subsequently  appointed. 
The  appellant,  William  Ormandj,  on  the 
28th  of  June,  1879,  recovered  judgment 
in  an  action  against  the  debtor  for  203Z. 
8^.  11(2.  and  interest  and  costs,  and  on 
the  same  day  sued  out  a  writ  of  elegit 
against  the  goods  and  chattels  and  lands 
of  the  debtor,  and  placed  the  writ  in  the 
hands  of  the  sheriff  of  Lancashire  for 
execution.  The  sheriff  seized  on  the 
30th  of  June.  On  the  1st  of  July  the 
sheriff  empanelled  a  jury,  who  found 
''  that  the  debtor  was  possessed  of  the 
goods  and  chattels  in  the  schedule  to 
such  inquisition  mentioned  of  the  value 
of  327Z.,  which  said  goods  and  chattels 
the  said  sheriff  alleged  that  he  had 
caused  to  be  delivered  to  the  said  Wil- 
liam Ormandy,  to  hold  as  his  own,  in 
satisfaction  of  his  debt  costs  and  in- 
terest in  such  writ  named.**  The  in- 
quisition was  not  completed  till  11.15 
a.m.  on  the  1st  of  July,  and  the  goods 
were  not  delivered  to  Ormandy  till  the 
afternoon  of  the  same  day.  An  interim 
injunction  had  been  obtained,  restraining 
Ormandy  from  taking  further  proceed- 
ings under  his  execution,  and  on  an  ap- 
plication by  the  trustee  to  make  the 
injunction  absolute,  the  County  Court 
Judge  held,  first,  that  the  sheriff  had  no 
power  to  seize  the  goods  under  the  elegit 
before  they  had  been  appraised  by  the 
jury,  and  that  consequently  Ormandy  had 
no  security  until  the  inquisition  was 
completed,  which  was  after  the  filing  of 
the  petition,  second,  that  if  Ormandy 
had  ever  had  a  security,  the  87th  section 
of  the  Bankruptcy  Act,  1869,  deprived 
him  of  it,  and  third,  that  the  goods  were 
consequently  the  property  of  the  trustee. 
The  injunction  was  therefore  made  abso- 
lute. 

From  this  order  Ormandy  now  ap- 
pealed. 

Mr.  Winslow  and  Mr.  E,  0.  Willisj  for 
the  appellant. —  The  goods  were  seized 
before  the  filing  of  the  petition,  and  sa 
the  appellant  is  a  secured  creditor  within 
sections  12  and  16  (sub-sect.  5)  of  the 
Bankruptcy  Act,  1869,  and  cannot  be 
deprived  of  the  fruits  of  his  execution, 
unless  it  be  by  virtue  of  seotion  87 — 


Ex  parte  Villars;  in  re  Rogers^  43  Law 
J.  Bap.  Bankr.  76;  Law  Bep.  9 
Chanc.  432 ; 
Ex  parte  Rayner;  in  re  Johnson,  41 
Law  J.  Bep.  Bajikr.  26 ;  Law  Bep. 
7  Chanc.  325. 
The  question,  then,  is,  does  section  87 
apply  where  the  judgment  is  enforced  by 
means  of   a  writ  of  elegit  instead  of  a 
fi,  fa,  ?    We  submit  it  does  not,  for  it 
only  deals  with  a  case  in  which  a  sale 
has  taken  or  may  take  place,  not  with 
one  where  there  can  never  be  proceeds 
of  sale. 

Mr,  De  Oex  and  Mr,  Jordan,  for  the 
trustee. — The  execution  creditor  had  no 
security  until  the  jury  had  appraised  ihe 
value  of  the  goods  under  the  writ.  The 
mere  delivery  of  the  writ  to  the  sheriff 
did  not  make  the  creditor  a  secured  cre- 
ditor— 

Ex  parte  Rayner;  in  re  Johnson  {ubi 
supra). 
But  if  it  did,  he  is  deprived  of  the 
benefit  of  his  security  by  section  87, 
which  must  have  been  meant  to  apply  to 
writs  of  elegit  as  well  as  writs  of  fi.fa., 
for  otherwise  that  section  will  in  fatiir6 
be  evaded  merely  by  issuing  an  elegit  in- 
stead of  Afi,fa, 

They  also  referred  to 
1  Dy&r,  100  (a)  ; 

In  re  Browne,  40  Law  J.  Bep.  Bankr. 
46 ;  Law  Bep.  12  £q.  137,  fiom. 
Ex  parte  Hughes, 

Bacon,  C.J. — I  have  listened  with  the 
greatest  interest  to  the  ingenious  argn- 
ments  addressed  to  me  in  this  case,  and 
I  have  now  to  consider  what  is  the  effect 
of  a  judgment  executed  by  means  of  a 
writ  of  elegit,  as  compared  with  a  writ 
of  fieri  faxiias,  with  reference  to  the  87th 
section  of  the  Bankruptcy  Act. 

The  sheriff,  under  a  writ  of  elegit,  ob- 
viously takes  possession  of  the  goods,  and  if 
he  had  not  done  so,  the  jury  could  not  hare 
been  put  in  motion.  The  writ  of  elegit 
directs  the  sheriff  '*  to  cause  to  be  deli- 
vered to  the  said  A.  B.,  by  a  reasonable 
price  and  extent,  all  the  goods  and  chat- 
tels of  the  said  C.  D.,*'  <fca  [His  Lord- 
ship read  from  the  ordinary  form  of  a 
writ  of  elegit,']  If  the  writ  is  to  have 
any  force,  the  judgment  creditor  by  Tir- 
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tae  of  it  obtained  a  secnritj.  Then  it 
is  said  that,  because  the  inqnisition  states 
that  the  goods  are  the  goods  of  the 
debtor,  there  could  be  no  secnritj  until 
after  inqnisition  found ;  but  that  cannot 
alter  the  fact,  for  the  inquisition  is  only 
a  means  of  carr3ring  out  the  judgment. 

It  was  also  argued  that,  to  hold  that 
this  creditor  had  a  security,  would  be 
to  evade  the  87th  section  of  the  Bank- 
niptcj  Act,  1869.  I  cannot  add  words 
to  the  section,  and  the  section  as  it 
stands  only  applies  to  a  case  where  the 
sheriff  is  directed  to  sell ;  it  is  a  sort  of 
penalty  in  favour  of  the  general  credi- 
tors of  a  bankrupt.  If  creditors  do  in 
consequence  of  my  judgment  take  to 
issuing  writs  of  elegit  instead  of  writs 
of  fieri  faciasy  for  the  purpose  of  evading 
the  87th  section,  I  cannot  help  it.  I 
quite  admit  the  mischief  pointed  out  by 
the  tmstee's  counsel,  but  I  cannot  alter 
the  words  of  that  section,  which,  in  my 
opinion,  do  not  apply  to  a  judgment  exe- 
cated  by  means  of  a  writ  of  degU. 

Order  discharged  with  costs. 


Solieiton— Soott  &  Co.,  agents  for  Frank  Taylor, 
Barrov-in-Fumess,  for  appellant ;  Shaw  & 
Tremellen,  agents  for  Hall  &  Son,  Blackbnm, 
for  respondent. 
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Jamis,  L.  J.        ^ 

Baqqallat,  L.J.  I     ^         .   „„.„„    . 
n/^«»x.  T  T         {    Ez  parte  eyans  :  %n  re 

Jan.  15.       J 

Bankruptcy  Act^  1869,  sect.  80.  sub- 
sect.  S-^Bankruptcy  Rules,  1870,  85,  86, 
271,  273,  303,  304,  305— Present  at  Meet- 
ing— Present  hut  not  voting  at  General 
Meeting  of  Creditors. 

At  a  meeting  convened  under  rule  305  of 
ike  Bankruptcy  Bales,  1870,  certain  resolu- 
tions  were  passed  hy  a  statutory  majority  re' 
mowng  a  trustee.  At  this  meeting  8.,  who 
was  a  creditor  for  a  smaU  amount  and  also 
fromffor  another  large  creditor,  attended. 
You  49.— BufSB. 


The  proofs  for  his  own  and  his  principal's 
debts  had  been  put  in  and  filed  some  years 
previously  at  the  first  meeting.  He  stayed 
throughout  the  meeting  but  did  not  sign  the 
resolutions,  and  stated  that  he  did  not  in- 
tend to  take  any  part  in  the  meeting.  Re- 
gistration of  the  resolutions  was  objected  to 
on  the  ground  that  S.  must  be  taken  to  have 
attended  on  the  authority  (/Ex  parte  Orde ; 
in  re  Horsley  (40  Law  J.  Bep.  Bankr. 
60 ;  Law  Bep.  6  Ghanc.  881),  he  having 
been  present  and  not  having  withdrawn  the 
proof.  If  8.  had  been  counted  as  present 
on  behalf  of  his  principal,  the  resolutions 
would  not  have  been  passed  by  the  statutory 
majority  : — Held,  on  appeal  from  the  Be- 
gistrar,  that  the  resolutions  were  properly 
registered,  that  even  if  the  principle  of  the 
cibove  case  would  have  applied  to  8.  in  his 
oum  character  as  creditor  (the  smallness  of 
his  debt  rendering  the  decision  unnecessary) 
it  could  not  apply  to  the  case  of  his  prin- 
cipal as  being  a  person  *^  present  by  proxy, ^^ 
and  that  therefore  the  principal  of  8.  in 
spite  of  8.*s  actual  presence  could  not  be 
said  to  be  present  at  that  mseting,  8.  having 
done  no  act  to  shew  that  he  intended  to  be 
present  there  on  her  behalf. 

Ex  parte  Orde  distinguished. 

Qnaare,  whether  the  principle  of  that  case 
applies  to  any  meeting  held  after  the  regis- 
tration  of  liquidation  or  composition  pro- 
ceedings. 

The  fact  that  some  of  the  creditors  sign- 
ing the  notice  summoning  the  ineeting 
under  rule  305  and  voting  on  the  resolu- 
tions al  the  meeting,  had  previously  sold 
their  debts  to  another  creditor  was  held  not 
to  constitute  an  objection  to  the  notice  or 
to  the  resolutions. 

This  was  an  appeal  against  a  decision 
of  Mr.  Registrar  Murray,  acting  as  Chief 
Judge  in  Bankruptcy. 

Baum,  the  debtor,  filed  a  petition  for 
liquidation  on  the  1st  of  September,  1876, 
and  a  liquidation  by  arrangement  was  re- 
solved upon  and  Cooper  was  appointed 
trustee. 

On  the  20th  of  June,  1879,  two  of  the 
creditors  who  had  proved  their  debts  in 
the  liquidation,  gave  notice  under  rule 
305,  with  the  concurrence  of  one-fourth 
in  value  of  the  creditors  who  had  proved 
their  debts,  summoning  a  general  meet* 
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ing  of  the  creditors  of  Banm  for  the  1st 
of  Jalj,  1879,  for  the  purpose  of  remov- 
ing Cooper  and  appointing  another  trustee 
in  his  place. 

This  notice  was  signed  by  A.  and  H. 
Isaacs,  and  among  other  creditors  Lebe- 
dore.  Oak,  Simpson  &  Go.  and  Moore 
Brothers. 

On  the  meeting  being  held,  resolutions 
for  the  removal  of  Cooper  and  substitu- 
tion of  another  trustee  in  his  place  were 
passed  bj  a  majority  in  value  of  the  cre- 
ditors, whose  names  were  inserted  in  the 
list  made  up  at  the  meeting  of  creditors 
who  were  present  at  such  meeting  either 
personally  or  by  proxy. 

The  registration  of  these  resolutions 
was  opposed  by  Evans  and  other  cre- 
ditors on  the  following  grounds  : — First, 
that  Lebedore,  Oak,  Simpson  &  Co.  and 
Moore  Brothers,  whose  names  were  signed 
on  the  notice,  had,  in  1877,  sold  their 
debts  to  A.  Isaacs,  although  their  proofs 
were  still  on  the  file  in  their  own  names. 

The  second  objection,  which  was  prin- 
cipally relied  upon,  was  as  follows : — ^A  Mr. 
Scrivener,  who  was  a  creditor  of  Banm  for 
105L,  and  also  a  proxy  for  a  Mrs.  Simp, 
son,  who  was  a  creditor  for  5,473Z.,  at- 
tended at  the  meeting,  but  took  no  part 
in  it,  and  neither  he  nor  his  principal  was 
entered  on  the  list  of  creditors  present  in 
person  or  by  proxy.  Scrivener  filed  an 
affidavit  in  which  he  stated  that  although 
he  was  present  at  the  meeting  he  had  no 
intention  of  taking  any  part  in  it  either 
on  his  own  behalf  or  that  of  Mrs.  Simpson, 
that  being  asked  by  Mr.  Roberts,  the 
solicitor  for  Isaacs,  whether  he  was  going 
to  vote  for  and  sign  the  resolution  for  the 
removal,  he  said,  "  No,  I  am  not  going 
to  vote." 

If  Mrs.  Simpson  had  been  entered  on 
the  list  of  creditors  present,  as  present 
either  in  person  or  by  proxy  at  the  meet- 
ing, there  would  not  have  bieen  the  proper 
statutory  majority  in  favour  of  the  reso- 
lutions. 

Mr.  Scrivener's  own  debt  was  so  small 
as  to  make  it  immaterial  whether  he  was 
or  not  entered  in  the  list  as  present. 

The  Registrar  overruled  the  objections 
and  registered  the  resolution. 

Evans  and  the  opposing  creditors  ap- 
pealed. 


Mr,  Winalow  and  Mr.  B.  Vaughan  WU- 
liamSf  for  the  appellants. — ^The  creditors 
who  had  sold  their  debts  to  Isaacs  were 
not  such  creditors  as  could  sign  the  notioe 
required  by  the  rule  305.  They  had  no 
longer  an  interest  in  the  prooeedingB, 
and  their  votes  should  not  be  counted  as 
forming  part  of  the  statutory  majority  in 
favour  of  the  resolutions. 

Then  Scrivener  must  be  taken  as  being 
present  on  his  own  behalf  and  also  as 
proxy  for  Mrs.  Simpson.  Every  creditor 
who  is  actually  present  and  does  not 
withdraw  his  proof  must  be  counted  as 
present  for  ascertaining  the  majority  of 
votes  under  the  rule  of 

Ex  parte  Fooley ;   in  re  RusteU^  40 
Law  J.  Bep.  Bankr.  41 ;  Law  Rep. 
5  Chanc.  722 ; 
Ex  parte  Orde;  in  re  Morsley  {vbi 
8Upra) 
and 

Bankruptcy  Rules,  rule  273. 

[Jahss,  L.J. — ^But  here  the  creditor 
could  not  do,  what  we  pointed  out  wae 
possible  in  that  case,  viz.,  withdraw  his 
proof.] 

No,  but  he  had  two  courses — ^he  miglit 
have  had  the  proof  taken  off  the  file,  or 
out  of  the  trustees'  hands. 

[James,  L.J. — ^No,  he  could  not  have 
taken  it  off  the  file  at  the  meeting.] 

The  271st  and  273rd  rules  apply  to 
proceedings  in  liquidation  as  this  is. 
The  former  rule  contemplates  the  pos- 
sibility that  some  of  the  proofs  may  have 
been  already  filed.  If  it  be  held  that  he 
cannot  withdraw  his  proof  when  it  has 
been  filed,  it  confines  the  273rd  mle  to 
the  first  meeting.  But  if  he  cannot  with* 
draw  his  proof  he  must  then  personally 
withdraw. 

Mr.  E.  0.  Willis  and  Mr.  H.  Beed,  for 
the  respondents. — It  is  proved  that  Scri- 
vener took  no  part  in  the  meeting,  be 
had  no  interest  in  knowing  what  was 
going  on,  and  he  distinctly  stated  that  he 
intended  to  do  nothing. 

The  cases  quoted  were  cases  where  the 
creditors  present  took  an  active  part  in 
handing  in  their  proofs.  That  could  only 
apply  to  the  case  of  a  first  meeting.  HeiB 
Scrivener  had  handed  in  his  proofii  two 
or  three  years  ago  at  the  first  meeting. 
The  proof  could  not  have  been  withdrawn 
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B^er  repBtniAon  of  the  resolutions  for 
l^nidation  passed  at  the  first  meeting, 
without  the  order  of  the  Court. 

Mr,  Winslow  in  reply. — Scrivener  was 
there  personally.  There  is  no  provision  in 
the  statute  for  taking  negative  votes. 

[James,  L. J. — How  do  you  make  out 
that  he  was  present  as  proxy  ?] 

A  proxy  represents  his  principal  for  all 
purposes  during  the  hi^ruptcy  pro- 
oeedings. 

Bankruptcy  Act,  1869,  s.  80,  sub- 
sect.  8 ;  Bankruptcy  Bules,  85, 86. 
We  say  that  the  principle  of 

Ex  parte  Orde  (libi  supra) 
applies.  This  was  not  a  true  list,  for 
Boberts,  Isaacs'  solicitor,  had  no  right  to 
exclude  Scrivener's  name,  and  Mrs.  Simp- 
son's name  ought  also  to  be  entered  in 
the  list  as  she  was  present  if  her  proxy 
was. 

James,  L.  J. — In  this  case  the  first  ob- 
jection taken  against  the  registration  of 
the  resolutions  is  that  some  of  the  votes 
constituting  the  majority  were  the  votes 
of  persons  who  had  sold  their  debts  to 
Isaacs,  who  had  a  personal  iuterest  in 
calling  a  meeting  to  remove  Cooper,  and 
that  therefore  these  votes  should  not 
have  been  admitted.  There  is  nothing 
in  that  objection — there  is  nothing  fidu- 
ciary in  the  position  of  these  creditors. 
Nor  is  it  a  case  where  a  majority  standing 
in  a  fidaciary  position  are  exercising  any 
undue  influence  and  binding  the  rights  of 
the  minority. 

The  next  objection  is  a  more  serious 
one  as  to  the  application  of  two  cases  de- 
cided by  the  old  Court  of  Chancery, 
namely.  Ex  parte  Pooley  and  Ex  parte 
Orde^  that  is,  what  is  to  be  done  with 
persons  who  are  present  at  a  meeting  but 
do  not  sign  the  paper  assenting  to  the 
vesolutions.  In  the  case  of  Ex  parte 
Orde^  the  Court  held  that  a  creditor  who 
was  present  but  did  not  sign  the  re- 
solutions mnst  be  considered  as  being 
present  at  the  meeting  and  be  entered  in 
the  total  number  of  creditors  present  and 
voting,  unless  they  withdrew  their  proof 
under  rule  273.  Without  saying  how 
far  those  oases  woald  apply  to  Mr.  Scri- 
Tener  personally  with  regard  to  such  a 
meeting  as  this,  it  appears  quite  clear 
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that  the  principle  of  those  cases  does  not 
apply  to  the  case  of  a  creditor  who  is 
represented  by  another  creditor  as  his 
proxy.  I  am  of  opinion  that  the  prin- 
ciple does  not  apply  to  the  case  of  persons 
who  are  said  to  be  present  by  proxies. 
In  the  first  place  such  persons  are  not 
personally  present,  and  in  the  next  how 
does  it  appear  that  the  proxy  continued 
in  force  ?  A  creditor  might  very  well  be 
present  on  his  own  behalf  without  being 
present  on  behalf  of  another,  and  if  he 
did  not  intend  to  be  present  in  his  cha- 
racter of  proxy  we  cannot  compel  him  i;o 
be  there  in  that  character.  It  is  quite 
easy  to  take  a  list  of  the  persons  present, 
and  to  ask  them  for  whom  they  appear, 
and  it  ought  to  be  stated  in  the  list  for 
whom  the  parties  are  present  as  proxies. 
If  a  creditor  who  is  present  does  not  say 
that  he  is  present  as  proxy  for  some  one 
else,  his  principal  cannot  be  taken  to  be 
present.  The  names  of  the  proxies  would 
not  appear  in  the  list,  it  would  only 
shew  the  names  of  the  principals  who  are 
present  either  personally  or  by  proxy. 
The  principal  might  have  revoked  his 
proxy,  or  he  might  have  instructed  his 
proxy  to  do  nothing  at  that  particular 
meeting.  There  is  nothing  here  to  shew 
that  Mr.  Scrivener  was  present  at  this 
meeting  as  proxy  for  Mrs.  Simpson,  and 
consequently  her  vote  cannot  be  counted 
in  reckoning  the  majority  of  votes. 

Baqoallat,  L.  J. — I  entirely  concur  in 
the  observations  of  the  Lord  Jostice,  and 
I  will  only  add  that  I  desire  to  keep  my 
mind  open  on  the  question  whether  the 
principle  enunciated  in  the  cases  of  Ex 
parte  Pooley  and  Ex  parte  Orde  applies  at 
all  or  ought  to  apply  to  meetings  held 
after  the  registration  of  liquidation  or 
composition  resolutions  passed  at  the  first 
meeting. 

Cotton,  L.J. — I  agree  with  the  rest  of 
the  Court  that  Mrs.  Simpson  cannot  be 
counted  as  present,  and  therefore  it  is 
better  to  express  no  opinion  as  to  whether 
Mr.  Scrivener  must  be  considered  as 
having  been  present  on  his  own  behalf. 
Can  it  be  said  that  Mrs.  Simpson  was  pre- 
sent there  personally  or  by  proxy  P  She 
was  clearly  not  present  personally.  What 
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is  a  proxy?  It  is  an  authority  to  her 
agent  to  act  for  her  at  any  meeting,  it 
did  not  compel  him  to  be  present  at 
every  meeting.  It  was  simply  an  au- 
thority, and  she  might,  without  revoking 
that  proxy,  give  him  directions  which 
might  make  it  wrong  for  him  to  appear 
at  any  particular  meeting.  It  is  not 
that  the  proxy  is  for  all  purposes  the 
principal,  but  that  he  has  power  to 
represent  his  principal  for  all  purposes. 
They  are  strong  words  in  sub-section  8 
of  section  80,  but  we  must  give  a  reason- 
able construction  to  them.  The  prac- 
tice is  this,  when  the  list  of  creditors 
present  is  made  out,  the  name  of  the 
principal  who  gives  the  authority,  and 
not  the  proxy  is  inserted,  and  if  Mrs. 
Simpson  had  been  treated  as  present  by 
proxy,  her  name  and  not  Mr.  Scrivener's 
would  have  been  inserted.  Here  the 
name  of  Mrs.  Simpson  does  not  appear 
in  the  list,  and  therefore  ^Wrwa /acie  she 
is  not  to  be  taken  into  account.  In  my 
opinion  it  does  not  necessarily  follow 
that  because  her  proxy  was  present  at 
the  meeting  she  Was  brought  there  by 
representation.  If  he  could  not  have 
been  properly  present  at  the  meeting  ex- 
cept as  her  proxy  the  case  would  be  dif- 
ferent, but  he  did  not  appear  as  her  proxy, 
and  it  would  be  wrong  to  hold,  when  he 
had  a  right  to  be  present  on  his  own  be- 
half, that  he  was  also  present  on  Mrs. 
Simpson's  behalf,  when  he  had  done  no 
act  to  shew  that  he  intended  to  be  pre- 
sent in  the  character  of  her  proxy. 

Solicitors — ^Appellant  in  person ;  W,  H.  Roberts, 

for  respondents. 


GRIFFIN. 


[IN  THE  COUET  OF  APPEAL.] 

James,  L.J. 

Brbtt,  L.J.   I      T         .^  ^ 

Cotton,  L.J.!.    ^"^  ''^  ^^^«5  ««  i'^^ 
1880. 
March  4. 

Costs  in  Bankruptcy — Costs  in  the  High 
Court — Set-off — Practice. 

The  Court  of  Bankuptcy  will  not  allow 
costs    incurred    in  any   Division    of    the 


High  Court  to  he  set  off  against  costs  in 
Bankruptcy^  although  such  costs  he  incurred 
in  proceedings  hetween  substantially  the 
same  parties  as  are  liHgatingin  Bankruptcy, 

This  was  an  appeal  from  Mr.  Begistrar 
Hazlitt,  acting  as  Chief  Judge. 

In  April,  1878,  one  OuUey  bought  up 
a  judgment  debt  for  1,876Z.  which  had 
been  recovered  some  time  preyioosly 
against  Adams  in  an  action  of  Eden* 
horough  v.  Adams  in  the  Queen's  Bench 
Division. 

Culley  was  a  clerk  of  one  J.  Giifi&n, 
and  was  in  faot  a  trustee  of  the  judgment 
debt  for  Griffin,  who  was  the  real  pur- 
chaser. 

On  the  Ist  of  April,  1879,  a  petition  in 
bankruptcy  presented  by  Culley  against 
Adams  was  dismissed  with  costs,  on  the 
ground  that  Culley,  having  no  beneficial 
interest  in  the  debt  and  being  a  bare 
trustee  for  Griffin,  oould  not  sustain  the 
petition  alone,  but  that  Ghriffin  must  also 
join.     See 

Ex  parte  Culley ;  in  re  Adams,  At?  Law 
J.  Rep.  Bankr.  97;  Law  Bep.  9 
Ch.  D.  307. 

Meanwhile  an  application  by  Adams  in 
the  %ction  of  Edenhorough  v.  Adams  to 
set  aside  the  judgment  was  dismissed 
with  costs,  and  Culley's  taxed  costs  of  this 
application  were  472. 16s.  6d. 

On  the  17th  of  July,  1879,  a  second 
bankruptcy  petition,  grounded  on  the 
judgment,  and  presented  by  (hiffin  and 
CuUey  (Griffin  having  taken  an  assign- 
ment  of  the  debt  to  hunself  from  Cnllej) 
was  dismissed  with  costs,  on  the  gnnmd 
that  the  proceeding  was  not  honafldsy  and 
that  the  debt  had  been  bought  up  for 
purposes  which  were  inequitable,  vexa- 
tious and  oppressive.  *   See 

Ex  parte  Oriffin;  in  re  AdamSy  48 
Law  J.  Bep.  Bankr.  107;  Law 
Bep.  12  Ch.  D.  480. 

On  the  2nd  of  December,  1879,  an  ap* 
plication  to  the  Begistrar,  acting  as  Chief 
Judge,  by  J.  Ghriffin  that  the  judgment 
debt  and  the  471.  16s.  Gd.,  being  the 
amount  of  the  taxed  costs  of  Culley  on 
the  application  of  Adams  to  the  Queen's 
Bench  Division  to  set  aside  the  judgment 
in  Edenhorough  t.  Adams,  might  be  set 
off  against  the  amount  of  costs  coming 
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to  Adams  on  the  taxation  of  hiB  costs 
nnder  the  Orders  of  the  1st  daj  of  April 
and  the  17th  day  of  July,  1879,  was  dis- 
missed with  costs,  on  the  ground  that 
costs  at  Common  Law  coald  not  be  set  o£P 
against  costs  in  Bankruptcy. 
Oriffin  appealed. 

Sir  JET.  Jackson  and  Mr.  V.  Williams,  for 
the  appellant. — We  do  not  claim  to  set 
off  the  jadgment — 

Waison  y.  Mid  Wales  Bailway  Oorri' 
pany,  36  Law  J.  Bep.  G.P.  285 ; 
Law  Rep.  2  C.P.  593  ; 
bnt  we  sabmit  that  we  are  entitled  to 
hsTO  Galley's  costs  in  the  Queen's  Bench 
Division  set  off  against  Adams's  costs, 
when  taxed,  under  the  orders  of  the  Ist 
of  April  and  the  17th  of  July.  The  de- 
cision in 

Ex  parte  Oriffin  (uhi  supra) 
was  not  that  the  petition  was  such  a  fraud 
as  vitiated  our  rights,  but  that  the  pro- 
ceedings were  simply  a  fraud  on  the 
Bankruptcy  laws,  and  disentitled  ifs  to 
proceed  in  Bankruptcy. 
In 

ArchboUTs  Practice,  13th  ed.,  p.  640, 
it  is  stated  that  where  there  are  cross- 
judgments  in  the  same  or  different  actions 
in  the  same  or  different  Divisional  Courts 
between  parties  substantially  tha  same, 
whether  for  debts  or  damages  and  costs, 
or  costs  alone,  the  one  may  be  set  off 
against  the  other.  The  parties  need  not 
necessarily  be  exactly  the  same  so  lonff  as 
they  are  substantially  the  same  and  their 
interests  are  the  same — 

Miiehell  y.  Oldfield,  4  Term  Bep. 
123; 

O^Oonnar  y.  Murphy,  1  H.  Black. 
657; 

Nunez  Y.  Modtgliani,  1  H.  Black.  217. 
Here  Ghriffin,  who  is  entitled  to  stand 
in  Culley's  place,  should  have  the  benefit 
of  the  order  for  costs  obtained  by  Culley 
against  Adams  in  the  Queen's  Bench 
Division. 

[Jamks,  L.J. — In 

Wright  y.  Mudie,  1  Sim.  &  S.  266 ; 
1  Law  J.  Bep.  (o.s.)  Ghanc.  136, 
the  Court  of  Chancery  refused  to  allow 
the  costs  of  a  suit  and  of  an  action  be- 
tween the  same  parties  to  be  set  off 
against  each  other;  and  the  Court  of 
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Bankruptcy  always  follows  the  practice  of 
the  Court  of  Chancery  in  such  matters.] 

By  the  Rules  of  the  Supi*eme  Court  of 
the  12th  of  August,  1875,  rule  19,  costs 
which  a  person  is  entitled  to  receive  may 
now  be  set  off  against  costs  which  he  is 
liable  to  pay,  when  taxed. 

[James,  L.  J. — That  rule  only  applies  to 
proceedings  in  the  High  Court  of  Justice, 
and  not  to  the  Bankruptcy  Court.] 

Before  the  Judicature  Act  the  Common 

Law  Courts  allowed  costs  in  Equity  to 

be  set  off  against  costs  at  Common  Law — 

EaU  V.  Ody,  2  Bos.  A  P.  28 ; 

Webber  v.  Nicholls,  4  Bing.  17;   5 

Law  J.  Rep.  (o.s.)  C.P.  19 ; 
Harrison  v.  Bavnhridge,  2  B.  &.  C. 
800 ;  4  D.  <k  R.  363;  2  Law  J. 
Rep.  (0.8.)  K.B.  171 ; 
JBmden  v.  Barley,  1  B.  A;  P.  N.R.  22 ; 
and  costs  in  the  Mayor's  Court  have  also 
been  set  off   against  costs  at   Common 
Law — 

Emerson  v.  Lashley,  2  H.  Black.  253. 
But  it  has  been  held  that  an  applica- 
tion to  set  off  a  portion  of  a  debt  secured 
by  a  judgment  at  law  against  costs  in- 
curred by  the  dismissal  of  a  petition 
presented  in  Bankruptcy  must  he  made 
to  the  Bankruptcy  Court — 

Woodruffe  v.  Wootton,  4i  Sc.  364;  6 
Law  J.  Rep.  C.P.  176. 
We  submit  that  the  appellant  would  be 
entitled  to  this  set-off  at  Common  Law, 
and  that  he  ought  not  to  be  deprived  of 
that  benefit  merely  because  the  applica- 
tion has  to  be  made  to  this  Court. 

Mr.  PoUard,  for  the  respondent,  wsb 
not  called  upon. 

James,  L.J.,  said — It  seems  to  me  that 
the  old  Court  of  Chancery  never  made 
such  an  order  as  that  now  asked  for,  and 
that  the  Court  of  Bankruptcy,  which  has 
always  followed  the  practice  of  the  Court 
of  Chancery,  neyer  made  such  an  order. 
In  Haill  v.  Ody,  which  was  an  application 
in  the  Court  of  Common  Pleas  to  set  off 
against  the  costs  incurred  in  that  Court 
the  costs  which  had  been  obtained  in  an 
action  in  the  Court  of  King's  Bench  be- 
tween the  same  parties,  Lord  Eldon  says, 
"Finding  it  to  be  the  practice  of  this 
Court  tlukt  an  attorney  shall  not  take  his 
costs  out  of  the  fund  which  by  his  dili* 
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In  re  Adams  ;  ex  parte  Griffin^  App, 

genoe  he  has  recovered  for  his  client^ 
where  the  opposite  party  is  entitled  to  a 
set-off,  it  does  not  become  me  to  say  more 
than  that  I  find  it  to  be  the  settled  prac- 
tice with  much  surprise,  since  it  stands 
in  direct  contradiction  to  the  practice  of 
every  other  Court  as  well  as  to  the  prin- 
ciples of  justice.  In  the  Court  of  Chan- 
cery the  same  parties  are  often  concerned 
in  many  suits,  and  I  never  knew  the  idea 
Entertained  of  arranging  the  funds  until 
the  respective  attorneys  were  paid  their 
costs."  That  was  Lord  Eldon's  view ;  and 
in  Wright  v.  Mudie  the  Vice- Chancellor 
(Sir  John  Leach)  says,  '^  It  is  clear  upon 
the  authorities  that  the  practice  of  the 
Common  Pleas,  as  stated  in  the  case  of 
HaU  V.  Ody,  that  the  lien  of  the  attorney 
for  his  costs  is  subject  to  the  equitable 
claims  of  the  parties  as  between  them- 
selves, is  not  adopted  in  the  Court  of 
King's  Bench;  and  Lord  Eldon,  then 
Chi^  Judge  of  the  Common  Pleas,  ex- 
pressly states  it  to  be  contrary  to  the  prac- 
tice of  the  Court  of  Chancery."  We  have 
it,  then,  in  distinct  terms  laid  down  that 
the  old  Court  of  Chancery  would  not  direct 
the  costs  of  a  suit  and  of  an  action  be- 
tween the  same  parties  to  be  set  off  against 
each  other,  and  it  seems  the  Court  of 
Bankruptcy  never  has  done  so.  We  must, 
therefore,  follow  that  which  was  the  set- 
tled practice  in  the  old  Court  of  Chancery 
and  in  the  Court  of  Bankruptcy,  and  not 
allow  costs  obtained  in  another  Court  to 
be  set  off  against  costs  in  this  Court.  And 
really  it  is  not  so  much  a  question  of  set- 
off between  the  principals  as  between  the 
attorneys,  for  all  the  costs  are  paid  to  the 
attorneys  and  not  to  the  principals. 

Bbett,  L.J.,   and  Cotton,  L.J.,  con- 
curred. 


Solicitors— J.  0.  £.  Weigall,  for  appellant;  P.  Col- 
lingB,  for  respondent. 


Bacon,  C.J. 

1879. 
Dec.  15. 

1880. 
Jan.  12. 


In  re  habrison  ;  ex  parte 

HARBISON. 


Court  of  Bankruptcy  —  Jurisdiction  — 
Fraud  on  Oreditors — 13  Eliz.  c.  5 — Bank- 
ruptcy Act,  1869  (32  ^  33  Viet.  c.  71), 
8.72. 

Mortgages  executed  hy  the  bankrupt  more 
than  twelve  months  before  the  adjudteaiton 
were  impeached  by  the  trustee  in  the  bank' 
ruptcy,  and  the  County  Court  Judge  directed 
certain  issues  to  be  tried  by  a  jury.  The 
j'^Ty  found  that  the  mortgctges  were  executed 
with  intent  to  defeat  and  delay  creditors^ 
and  the  County  Court  Judge  ordered  the 
deeds  to  be  delivered  up  to  be  cancelled. 

On  appeal  to  i^ie  Chief  Judge,  the  Court 
took  the  objection  that  as  the  deeds  could 
not  be  impeached  by  virtue  of  ike  Bank* 
ruptoy  Law,  the  Court  of  Bankruptcy  had  no 
jurisdiction,  and  discharged  the  order  of  ike 
County  Court  Judge  without  costs. 

This  was  an  appeal  from  the  County 
Court  at  Hanley. 

The  debtor  was  adjudicated  bankrupton 
the  1 6th  of  June,  1874.  More  than  twelve 
months  before  the  date  of  the  adjudica- 
tion the  bankrupt  had  executed  in  favonr 
of  his  son  a  memorandum  of  mortgage 
dated  the  30th  of  April,  1873,  to  seoore 
385/.,  and  an  indenture  of  mortgage  dated 
the  8th  of  May,  1873,  to  secure  the  fbr- 
ther  sum  of  395Z.  These  mortgages  com- 
prised all  the  property  which  the  httnkrapt 
possessed.  On  the  27th  of  November, 
1878,  the  trustee  applied  in  the  bank- 
ruptcy to  set  aside  these  mortgwes  as 
fraudulent  and  void  against  the  creditorB, 
and  the  BiCgistrar  directed  certain  issues 
to  be  tried  by  a  jury,  and  the  jury  returned 
a  verdict  that  the  mortgages  were  execu- 
ted by  the  bankrupt  without  consideration, 
and  with  intent  to  defeat  or  delay  his  credi* 
tors.  On  the  10th  of  July,  1879,  the  son, 
the  mortgagee,  applied  to  the  Begistrarfor 
a  new  trial  of  the  issues,  and  the  trustee  at 
the  same  time  applied  to  have  the  deeds 
declared  void,  and  cancelled  and  delivered 
up.  The  registrar  refused  to  order  a  new 
trial,  and  made  an  order  for  the  delivery 
up  of  the  deeds.  The  mortgagee  ap- 
pealed. 
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In  re  Harmom  ;  ex  parte  Harrison, 

There  was  no  evidenoe  that  the  mort- 
gagee had  objected  to  the  jarisdiction  of 
the  Coart  of  Bankmptcy  before  the 
Begistrar. 

Mr.  Bohson,  for  the  appellant. — These 
mortgages  were  executed  more  than  a 
▼ear  before  the  bankraptcj,  and  can  only 
be  impeached  nnder  13  Eliz.  o.  5,  and  not 
under  the  Bankruptcy  Act — 

AUen  y.  Bonnett,  Law  Bep.  5  Ghanc. 

577. 
There  was  no  evidence  to  go  to  the 
jury  that  the  mortgages  were  fraudulent 
nnder  the  statute  of  Elizabeth.  The 
Court  can,  therefore,  disregard  the  finding 
of  the  jury — 

Ex  parte  Norton ;  in  re  Oolden,  Law 

Bsp.  16  Eq.  392 ; 
Ex  parte  Morgan;  in  re  Simpson^  45 

Law   J.    Bep.  Bankr.    36;    Law 

Bq>.  2  Ch.  D.  72. 
[Ths  Chief  Judos  stopped  him,  and 
said — ^What  jurisdiction  has  the  Court  of 
Bankruptcy  in  the  matter  ?     In 

Be  Yates;  ex  parte  Brown^  48  Law  J. 

Bep.  Bankr.  78 ;  Law  Bep.  11  Ch. 

D.  148, 
James,  L.J.,  says, "  Questions  of  fraudu- 
lent preference  and  acts  of  bankruptcy 
are  the  very  things  that  were  intended  to 
be  dealt  with  by  me  Court  of  Bankruptcy. 
When  the  trustee's  title  is  only  the  same 
that  the  bankrupt,  but  for  his  bankruptcy, 
would  have  had,  the  matter  should  be 
left  to  the  ordinary  tribunals,  but  when 
the  trustee  by  the  operation  of  the  bank- 
rupt laws  claims  by  a  higher  and  better 
title  than  the  banlaiipt,  uie  matter  is  one 
which  was  intended  to  be  dealt  with  by 
the  Court  of  Bankruptcy."  And  again, 
in  the  same  report  he  says,  "  It  may  be 
as  well  to  repeat  that  wlien  a  deed  or 
other  transaction  is  impugned  on  the 
ground  that  it  is  void  by  the  operation  of 
the  bankrupt  law,  and  not  on  a  ground 
that  would  have  been  available  to  the 
bankrupt  himself,  the  case  is  pre-emi- 
nently one  for  the  Court  of  Bankruptcy 
to  decide,  and  not  to  leave  to  the  ordinary 
tribunals."  Do  not  those  remarks  shew 
that  the  Court  of  Bankruptcy  had  no 
jurisdiction  in  this  case  ?  The  same  rule 
was  laid  down  in 

Ex  parte  Diekm;  in  re  Follard^  48 
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Law  J.  Bep.  Bankr.  36  ;  Law  Bep. 

8  Ch  D  377  1 
Mr.  E.  0.  WUlis  and  Mr.  Finlay  Knight, 
for  the  trustee. — If  the  deeds  were  a  fraud 
on  the  creditors,  the  trustee  may  set  them 
aside  in  the  bankruptcy.  The  objection 
to  the  jurisdiction  ought  to  have  been 
taken  before  the  County  Court  Judge— 
Ex  parte  Swinbanke;  in  re  Shanke, 

48  Law  J.  Bep.  Bankr.  120 ;  Law 

Bep.  11  Ch.  D.  525. 

Thb  Chief  Judge. — On  the  authority  of 
the  cases  to  which  I  have  referred  I  must 
hold  iliat  the  Court  of  Bankruptcy  had  no 
jurisdiction  in  the  matter.  The  appeal 
must  be  allowed,  and  the  order  dis- 
charged, but  as  the  appellant  might  have 
objected  to  the  jurisdiction  himself  before 
the  County  Court  Judge,  it  will  be  dis- 
charged without  costs. 

SolicitorB— J.  Burton,  agents  for  T.  Cooper,  Oon- 
gleton,  for  appellant;  Llewellyn,  Ackrill  6e 
Hammack,  agents  for  Tennant,  Paine  &  Jones, 
Hanley,  for  respondent. 


180.       }  ^** 
l25.    J 


re  OBBAVBS ;   ex  parte 

WHITTON. 


Bacon, 

1880. 
Feb. 

Practice — Appeal  from  County  Court — 
Time  for  Appealing — Banhruptey  Bulee, 
1870,  rule  143. 

The  twenty-one  days  within  which  an 
appeal  from  the  decision  of  a  County  Court 
Judge  is  to  he  entered,  are  to  he  reckoned 
from  the  daie  when  the  order  is  pronounced, 
and  not  from  the  date  when  it  is  settled  and 
signed. 

This  was  an  appeal  from  an  order  of 
the  Judge  of  the  Sheffield  County  Court, 
whereby  the  Judge  gave  the  appellant 
leave  to  take  off  the  proceedings  in  the 
bankruptcy  his  proof  of  debt,  and  to  file 
a  new  proof  of  debt,  subject  to  certain 
conditions.  The  appellant  appealed,  be- 
cause he  was  dissatisfied  with  the  con- 
ditions. 

The  order  appealed  from  was  pro- 
nounced on  the  30th  of  October,  1879, 
but  not  signed  and  sealed  till  the  8th  of 
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December,  1879.     The  Registrar  dated 
the  order  the  30th  of  October, 

On  the  9th  of  December  the  appellant 
applied  to  enter  his  appeal,  bat  the  Re- 
gistrar refdsed  to  set  it  down,  and  the 
Chief  Judge  declined  to  direct  him  to  do 
so.  Thereupon,  the  appellant  applied  to 
the  Court  of  Appeal,  which  gave  the  ap- 
peUant  special  leave  to  serve  notice  of  his 
appeal  to  the  Court  of  the  Chief  Judge 
for  the  19th  of  January,  1880,  but  ex- 
pressly declared  that  the  question,  whe- 
ther the  appeal  was  or  was  not  in  time, 
was  to  be  left  open  for  the  decision  of  the 
Chief  Judge. 

Mr.  Be  Oex  and  Mr.  Bohson,  for  the 

respondent. — We  take  the  preliminary 

objection  (which  is  left  open  by  the  order 

of  the  Court  of  Appeal)  that  by  rule  148 

the  appeal  is  too  late,  not  having  been 

brought  within  twenty- one  days  from  the 

date  when  the  order  was  pronounced — 

Ex   parte    The    Dudley    cmd    West 

Bromwich    Banking    Oompaaiy,   8 

De  Gex,  J.  &  S.  456 ;   32  Law  J. 

Rep.  Bankr.  68 ; 

Ex  parte  Hookey ^  4  De  Gez,  F.  &  J. 

456; 
Ex  parte  Hmton,  44  Law  J.  Rep. 
Bankr.   86;    Law   Rep.   19   Eq. 
266. 
In 
In  re  Sendall ;  ex  parte  Oochrane,  48 
Law  J.  Rep.  Bankr,  31 ;  Law  Rep. 
9  Ch.  D.  698, 
the  order  was  dated  on  the  day  when 
it  was  settled,  and  was  therefore  held  to 
be  pronounced  on  that  date.     Here  the 
order  was  properly  dated  by  the  Regis- 
trar on  the  day  when  it  was  pronounced. 
Order  LVII.  rule  16  of  the  Rules  of 
Court,  1875,  does  not  apply  to  the  Court 
of  Bankruptcy. 

Mr.  Hemming  and  Mr.  West^  for  the 
appellant. — The  twenty-one  days  ought 
to  be  calculated  from  the  date  when  the 
order  is  drawn  up  and  signed  ;  otherwise 
the  appellant  cannot  tell  what  his  notice 
of  appeal  is  to  be,  or  set  out  from  what 
be  appeals.  In  any  case  it  was  the  duty 
of  the  Registrar  to  date  the  order  on  the 
day  when  it  was  settled,  as  in 

In  re  SendaU;    ex  parte  Cochrane 
{uhi  9wpra)y 


and  we  ought  not  to  be  prejudiced  by  the 
mistake  of  the  Registrar  in  dating  the 
order  wrongly.     In 

Ex  parte  Hinton  (uhi  supra) 
the  order,  though  dated  subsequently, 
stated  that  the  application  was  made  and 
disposed  of  on  an  earlier  date. 

Ex  parte  Hookey  (uhi  supra) 
and 

Ex   parte    The    Dudley    and    West 

Bromunch  Banking  Company  (ubi 

8upra)y 

were  decisions  under  the  Bankruptcy  Act 

of  1849  (12  &  13  Vict.  o.  106.  sect.  12). 

Bacon,  C.J. — This  case  ib  governed  bj 
the  settled  practice  of  the  Court  of 
Bankruptcy,  and  is  not  at  all  affected 
by  the  Orders  under  the  Judicature 
Act.  The  judgment  delivered  by  Loxd 
Westbury  in  Ex  parte  Hookey  relates 
as  well  to  the  practice  of  the  Court 
as  to  the  reasons  for  that  practioe. 
When  the  Court  has  pronounoea  its  de- 
cision, twenty-one  days  are  g^ven  from 
that  date,  for  the  purpose  of  appealing. 
If  I  were  to  hold  that  they  are  to  be 
reckoned  from  any  other  period  I  should 
be  introducing  a  new  and  inconvenient 
practice,  and  one  which  has  never  ob- 
tained in  the  Court  of  Bankruptcy.  There 
was  no  reason  in  this  case  why  the  appel- 
lant should  have  waited  until  the  order 
was  drawn  up.  He  had  heard  the  order, 
the  substance  and  effect  of  it,  and  he 
might  have  given  notice  of  appeal  next 
day.  The  case,  as  it  comes  before  me 
from  the  Lords  Justices,  is  clear  enongb. 
They  thought  it  right  the  appeal  should 
be  entered,  and  that  it  should  take  its 
fate.  I  find  a  decision  of  an  experienced 
Judge  in  Bankruptcy  dealing  with  the 
reason  and  policy  of  the  rule,  and  I  can- 
not go  beyond  it  without  overruling  or 
disregarding  that  judgment,  which  I  have 
no  inclination  to  do.  I  hold  therefore 
that  I  have  no  power  of  hearing  this 
appeal,  which  must  be  dismissed  with 
costs. 

Solicitors — Henry  A.  Maude,  agent  for  Webster 
&  Styring,  Sheffield,  for  appellant;  Plattboii, 
Wigg  &  5o.,  agents  fur  Broomhead,  Wightman 
&  Nicholson,  Sheffield,  for  respondent. 
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March  16, 19.  j  waddell. 

BcMhruptcy  Act,  1869,  8.  S7^D(mhle 
Proof — Firms  composed  of  the  same  Mem- 
bers— Administrations  in  two  Countries — 
Admission  of  Evidence  not  before  Omirt 
bdow. 

Two  persons  carried  on  business,  under 
one  firm,  as  wine  exporters  in  Portugal,  and 
under  another  as  wine  merchants  in  Lon- 
don. Bills  were  drawn  by  the  Portuguese 
Urm  on,  and  accepted  by  the  English  firm. 
The  English  firm  became  baiikrupt,  and 
before  the  adjudication  proceedings  in  in- 
soheticy  were  taken  in  Portugal,  under 
which  the  property  there  was  administered  ' 
and  divided  exclusively  among  the  Portu- 
guese creditors.  One  of  these  creditors, 
who  hid  received  a  dividend  on  bills 
drawn  by  the  Portuguese  firm,  then  sought 
to  prove  in  the  English  bankruptcy  in  re- 
spect of  the  same  bills  agcdnst  the  English 
firm  as  acceptors, — 

Held,  that  he  could  only  do  so  on  condi- 
tion of  bringing  into  account  the  dividefid 
received  in  Portugal, 

The  words,  **  in  whole  or  in  part  com- 
posed of  the  same  individuals,^^  in  section 
37  of  the  Bankruptcy  Act,  1869,  do  not 
apply  to  the  case  of  two  firms  consisting 
entirety  of  the  same  individtials,  but  to  the 
case  where  all  the  members  of  one  firm 
form  part  of  another  firm. 

Selkrig  v.  Davies  (2  Dow.  230 ;  2  Rose, 
97,  291)  and  Ex  parte  Wilson  (41  Law 
J.  Rep.  Bankr.  46 ;  Law  Rep.  7  Chanc. 
490)  folloived. 

Admission  refused  of  evidence  which  had 
not  been  used  before  the  Court  below.  Obser- 
orations  of  LonD  Ltmdhubst  in  Attwood  v. 
SmaU  (6  CI.  &  F.  232)  approved. 

This  was  an  appeal  from  a  judgment 
of  the  Court  of  Appeal,  affirming  a  de- 
cision of  Mr.  Registrar  Murray,  sitting 
as  Chief  Judge  in  Bankruptcy.  The  case 
is  reported  in  the  Court  below — 48  Law 
J.  Rep.  Bankr.  73  ;  Law  Rep.  11  Ch.  D. 
317. 

J.  K.  Hooper  and  J.  K.  Hooper,  the 

younger,  carried  on  business  at  Oporto 

as  exporters  of  wine,  under  the  firm  of 

Hooper  Brothers,  and  in  London  as  win^ 
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merchants,  under  the  firm  of  Richard 
Hooper  &  Sons. 

In  December,  1877,  they  presented  a 
petition  for  liquidation  in  London,  and 
were  shortly  after  declared  insolvent  in 
Portugal,  and  administrators  were  ap- 
pointed there.  The  English  creditors 
subsequently  resolved  on  liquidation  by 
arrangement,  and  appointed  the  respon- 
dent trustee. 

The  administrators  in  Portugal  took 
possession  of  the  property  there,  and  di- 
vided it  among  the  Portuguese  creditors. 
The  Banco  de  Portugal,  which  had  re- 
ceived a  dividend  in  Portugal  upon  bills 
drawn  in  the  name  of  Hooper  Brothers, 
and  accepted  in  that  of  Richard  Hooper 
&  Sons,  applied  to  prove  in  the  English 
liquidation  upon  the  acceptances.  The 
proof  was  admitted  by  Mr.  Reratrar 
Murray,  upon  condition  that  the  Portu- 
guese dividend  was  brought  into  account 
before  any  dividend  was  received  in  the 
English  liquidation. 

This  decision  was  affirmed  by  the  Court 
of  Appeal. 

The  bank  appealed. 

Mr.  Cookson  and  Mr.  8.  Woolf,  for  the 
appellants. — This  case  falls  within  section 
37  of  the  Bankruptcy  Act,  1869,  and  the 
bank  is  entitled  to  receive  dividends  in 
full  on  their  debt,  subject  only  to  this, 
that  they  are  not  to  receive  altogether 
more  than  20s.  in  the  pound. 

The  section  evidently  contemplates  two 
firms  composed  identically  of  the  same 
members,  since  it  speaks  of  '*  firms  in 
whole  or  in  part  composed  of  the  same 
individuals." 

[LoBD  BiiAGKBUBK.  —  It  may  mean 
where  the  whole  of  one  firm  are  members 
of  another,  but  not  vice  versa.  Lobd 
S£LB0BNE. — The  section  contemplates  se- 
veral bankruptcies.] 

It  has  been  decided  that  it  admits 
proofs  by  joint  and  separate  creditors  on 
joint  and  separate  estates,  though  there 
is  but  one  bankruptcy  and  one  vesting  in 
one  trustee — 

Ebbs  V.  Boulnois,  44  Law  J.  Rep. 
Chanc.  691 ;  Law  Rep.  10  Chanc. 
479; 
Lacey  v.  HiU,  42  Law  J.  Rep.  Chanc, 
86 ;  Law  'Rep.  8  Chanc.  441, 
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Banco  de  Portugal  t.  Wadddl,  H.L, 

The  distinotion  between  joint  and  sepa- 
rate estates  administered  by  one  trustee 
is  not  greater  than  that  between  the 
estate  administered  by  the  syndic  in  Por- 
tagal  and  that  administered  by  the  trustee 
in  England.  There  is  here  a  separate 
locality,  a  separate  resting,  and  a  sepa- 
rate tmstee. 

Under  the  old  law,  before  the  Bank- 
mptcy  Act,  1861,  double  proof  was  not 
allowed,  except  where  there  were  distinct 
trades.  Even  then,  if  one  firm  consisted 
of  one  individual,  and  the  other  of  se- 
veral including  that  one,  there  could  not 
be  distinct  proofs.  This  exception  was 
extended  by 

Ooldsmid  ▼.  Gazenove,  7  H.L.  Gas. 
785  ;  29  Law  J.  Rep.  Bankr.  17, 
to  the  case  where  only  part  of  one  firm 
was  the  same  as  part  of  another.  Yet,  if 
the  creditor  on  a  bill  had  no  notice  of 
the  identity,  it  was  held  in 

Ex  'parte  Adam,  2  Rose,  36, 
that  he  could  prove  against  both  drawer 
and  acceptor. 

It  was  in  that  state  of  the  law,  when 
notice  was  considered  of  importance, 
that 

SBlhrig  v.   Davies,  2  Dow.  230;  2 
Bose,  97,  291, 
which  seems  to  govern  this  case,  was  de- 
cided in  the  House  of  Lords,  but  the  rule 
as  to  notice  was  abandoned  later. 

The  Bankruptcy  Act,  1861,  sect.  152, 
altered  the  law  in  the  direction  con- 
tended  for,  by  allowing  double  proof  in 
all  cases  where  there  were  separate 
trades  carried  on  by  the  two  firms. 

Ex  parte  WiUon  (ubi  mpra), 
by  which  the  Court  of  Appeal  have  held 
themselves  bound  here,  is  a  decision  on 
that  section,  and,  if  well  decided,  which 
it  is  submitted  it  was  not,  does  not  apply 
to  this  case,  which  is  governed  by  the 
Bankruptcy  Act,  1869. 

Ex  parte  Honey,  41   Law  J.  Bep. 
Bankr.  9 ;  Law  Bep.  7  Chanc.  178, 
followed  in 

Ex  parte  SUme^  42  Law  J.  Rep. 

Bankr.  73;  Law  Bep.  8  Ohanc. 

914, 

shews  the  effect  of  the  alterations  in  the 

Bankrupt^  Act,  1869.    The  words*in  the 

Act  of   1861p   "distinct  estates   to    be 


wound  up  in  bankruptcy,"  on  which  the 
decision  m 

Ex  parte  Wilson  (ubi  supra) 
depends  are  not  in  the  Act  of  1869. 

It  has  been  held  that,  if  an  English 
creditor  by  superior  diligence  gets  posaea- 
sion  of  assets  abroad  which  would  not  be 
available  in  the  English  bankruptcy,  he 
need  not  bring  them  in  for  the  benefit  of 
the  other  creditors — 

GochereU  v.  Dichens^  3  Moo.  P.C.  98. 
A  creditor  cannot  be  required  to  bring 
into  account  anything  which  he  has  ac- 
quired by  a  title  superior  to  that  of  the 
trustee — 

Sethrig  v.  Davies  (fM  eupra)  ; 
Ex  parte  Postmaeter-Chneral ;  in  re 
Bonhanij  48  Law  J.  Rep.  Bankr. 
84 ;  Law  Rep.  10  Oh.  D.  696. 
Here  the  Portuguese  assets  never  vested 
in  the  trustee  at  all. 

As  to  the  practice  of  the  House  of 

Lords  with  regard  to  the  admission  of 

evidence  not  used  in  the  Court  below,  see 

Maccahe  v.  Hussey^  2  Dow.  &  CI. 

440* 
Atiwood  V.  SmaU,  6  CI.  db  F.  232 ; 
Noel  V.  Nod,  12  Price,  214. 
Mr,  Be  Oex,  Mr.  Benjamin  and  Ifr. 
MeOaM,  for  the  respondent,  were  not  called 
upon. 

Thb  Lord  Chakckllob  (Bibl  Caibvs). 
— In  this  case  I  think  your  LordahipB  wfll 
not  desire  to  hear  the  counsel  tor  the 
respondent,  and  that  yon  all  share  the 
opinion,  which  I  certainly  entertain,  that 
the  decision  of  the  Court  of  Appeal  was 
in  all  respects  correct.  So  far  aa  the 
Court  of  Appeal  was  concerned  it  had,  aa 
it  seems  to  me,  virtually  decided  the  aame 
question  in  the  case  of  Ex  parte  WHmm 
which  has  been  referred  to  in  the  oonxve 
of  the  argument,  but  as  this  Houae  is  not 
bound  by  that  decision,  and  as  the  appel* 
lants  have  challenged,  to  a  certain  extent, 
the  principles  upoft  which  that  caae  waa 
decided,  it  is  necessary  that  I  shook!  ask 
your  Lordships  to  look,  for  a  few  momenta. 
at  the&ctsof  the  present  case,  and  oonaider 
the  law  applicable  to  those  &ots. 

The  facts  of  the  case,  so  far  as  it  ia  ne- 
cessary to  mention  them,  appear  to  be 
these.    There  are  two  persons  who  cany 


Vol.  49.] 

Banco  d$  PoHugal  y.  Wadddl,  H,L. 

on  basmesB  in  London  as  wine  merchante, 
under  the  style  of  Hooper  &  Sons,  and 
the  same  two  persons  carry  on  business 
at  Oporto  as  Hooper  Brothers,  the  busi- 
ness at  Oporto  being  the  purchasing  of 
one  particular  kind  of  wine  from  the 
prodnoers  in  order  that  it  may  be  sent  to 
London  and  sold  in  the  general  business 
of  the  firm  in  London.  They  keep,  as 
obviously  it  would  be  convenient  to  do, 
separate  books,  and  in  those  books  a  com- 
mission is  charged  as  between  one  firm 
and  the  other,  but  it  does  not  appear  that 
the  house  at  Oporto  has  any  capital  what- 
ever for  carrymg  on  the  basiness  there, 
beyond  that  which  is  provided  through 
the  medium  of  the  negotiation  of  bills  of 
exchange,  by  the  acceptances  of  the  house 
in  London.  Under  those  circumstances 
for  the  purpose  of  paying  for  certain  port 
wine  purchased  in  Portugal,  bills  of  ex- 
change are  drawn  by  the  Oporto  house, 
by  these  two  merchants  trading  at  Oporto 
ander  the  name  of  Hooper  Brothers, 
npon  themselves  trading  in  London  under 
the  name  of  Hooper  &  Sons,  and  the  pre- 
sent appellants  are  the  holders  of  some  of 
those  bills.  The  two  merchants  trading 
in  London  under  the  name  of  Hooper  & 
Sons  present  a  petition  for  the  liquida- 
tion of  their  affairs ;  ultimately  an  order 
is  made  upon  that  petition,  and  they 
are  to  be  looked  upon  now  as  liquidating 
npon  the  principles  of  the  bankruptcy 
law,  and  according  to  that  law  the  order 
made  upon  that  liquidation  will  date 
back,  in  its  effect,  to  the  time  of  present- 
ing the  petition,  subject  of  course  to  any 
right  that  there  may  be  on  the  part  of 
particular  persons  to  exempt  certain  spe- 
cified and  protected  dealings  from  the 
€>peration  of  that  retrospective  action  of 
the  law.  After  that  petition  was  presented 
here,  proceedings  were  taken  and  a  bank- 
ruptcy was  de<uared  in  Portugal,  against 
the  same  two  persons  trading  there,  as  I 
have  said,  as  Hooper  Brothers,  and  there 
was  a  cesHo  honorum,  under  which  cessio 
honofum  the  present  appellants  have  gone 
in  and  proved  their  debt,  that  is  to  say, 
against  those  two  persons  trading  at 
Oporto,  88  the  drawers  of  the  bills,  and 
they  have  received  dividends  which,  for 
the  purpose  of  the  argument,  I  will  take 
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to  amount  to  8«.  in  the  pound ;  and  then 
these  holders  of  the  bills,  the  appellants, 
come  to  this  country,  and  sav  to  those 
who  are  liquidating  the  affairs  of  the 
traders  in  this  country,  "  We  demand  to 
prove  as  against  the  estate  here,  for  the 
reason  that  the  traders  here  were  the 
acceptors  of  those  bills  of  exchange." 

Now,  altogether  apart  from  statute,  so 
far  as  I  know,  there  never  was  a  time  in 
the  administration  of  the  bankraptcy  law 
at  which  the  holders  of  bills  of  exchange 
would  not  have  been  entitled  to  prove 
here  against  an  estate  so  being  adminis- 
tered; the  only  question  wotdd  be  the 
terms  upon  which  they  would  be  ad- 
mitted to  prove.  I  wi^  to  look  at  the 
case  without  regard  to  the  Act  of  1861, 
or  the  Act  of  1869 ;  and  I  repeat,  as  1 
understand  the  law,  it  woald  at  all  times 
have  been  perfectly  competent  to  the 
holders  of  those  bills,  having  received 
under  the  bankruptcy  administration  in 
Portugal  a  certain  dividend,  to  come  and 
prove  apon  the  bankruptcy  administration 
in  England,  if  a  bankruptcy  administra- 
tion was  taking  place  here,  and  the  only 
question  would  be  the  term's  upon  which 
they  should  prove.  And  that  right  would 
have  existed  without  introducing  into  the 
case  the  element  of  the  same  persons 
being  both  drawers  and  acceptors  of  the 
bills  of  exchange.  If  the  debtors  had  been 
liable  only  in  one  capacity  there  wonld 
have  been  that  right  of  proof  in  the  credi- 
tors after  the  receipt  of  the  dividend  in 
Portugal.  But  upon  what  terms  would 
that  right  have  existed  P  The  terms  are 
laid  down  by  a  decision  of  your  Lordships' 
House  in  the  case  of  SeUeng  v.  Banies:  the 
terms  are  perfectly  clear  that  a  person 
who  after  having  proved  under  a  foreign 
bankuptcy,  claims  to  prove  in  a  bank- 
ruptcy of  the  same  debtors  in  England 
he  may  do  so ;  but  he  must  do  so  upon 
the  terms  of  bringing  in,  for  the  purpose 
of  dividend,  the  sum  which  he  has  received 
abroad.  As  was  said  by  Lord  Eldon,  '*  It 
has  been  decided  that  a  person  cannot 
come  in  under  an  English  commission 
without  bringing  into  the  common  fund 
what  he  has  received  abroad ; "  and  Lord 
Bldon  goes  on  to  point  out,  what  is  obvi- 
ously the  case,  that  a  creditor,  beoaote  he 
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happened  personally  to  be  in  England, 
would  not  be  obliged  to  bring  this  sam 
into  the  common  fand — he  might  keep  it 
if  he  liked — he  might  ignore  the  English 
bankmptcj  altogether  if  he  pleased ;  bat 
if  he  did  not  ignore  it,  if  he  sought  to 
take  advantage  of  it,  if  he  sought  to  have 
some  benefit  from  it,  then,  on  the  prin- 
ciple that  he  who  asks  for  equity  must  do 
equity,  he  must  bring  into  the  common 
fund  that  which  he  had  already  received 
in  respect  of  the  obligations  of  the  same 
debtors.  That  is  the  case  as  the  matter 
would  have  stood  apart  from  the  statutes. 
Now,  have  the  statutes  made  any  differ- 
ence  in  the  case?  The  statutes  create 
no  new  right  in  the  way  of  giving  a  right 
of  proof,  but  they  profeas  to  take  out  of 
the  way  a  difficulty  which  existed  in  cer- 
tain cases  against  double  proof,  and  to 
say  that  certain  things  shall  not  prevent 
double  proof;  but  as  I  read  the  statutes 
— and  I  will  take  the  one  which  the 
appellants  think  most  favourable  to  them- 
selves, the  statute  of  1869—1  cannot  see 
that  it  has  any  application  whatever  to 
a  case  of  two  Ixinkruptcies,  either  in  the 
same  country  or  in  different  countries, 
against  the  same  identical  individual  or 
individuals.  The  statute  supposes  a  case 
where  there  are  two  contracts  and  also  two 
firms,  or  an  individual  and  a  firm.  I  do 
not  in  the  least  see  the  difficulty  which 
has  been  felt  with  regard  to  the  use  of 
the  words  "  in  whole.  What  I  take  that 
to  mean  is  this — the  statute  supposes  a 
case  where,  we  will  say.  A.,  B.  and  C.  are 
trading  as  one  firm,  and  there  is  another 
firm,  in  which  the  whole  of  those  mem- 
bers are  found,  consisting  of  A.,  B.,  C, 
D.,  E.,  F.,  that  is  a  case  which  is  pointed 
at  by  the  words  "  in  whole."  But  there 
may  be  another  case :  A.,  B.  and  G.  may 
be  trading  as  one  firm,  and  the  whole  of 
those  may.  not  be  found  in  the  other  firm, 
only  two  of  them  or  only  one  of  them 
may  be  found  in  the  other  firm,  that 
would  come  under  the  words  "  in  part." 
There  may  be,  thirdly,  the  case  of  a  sole 
trader,  who  is  found  also  trading  in  a  firm 
with  other  persons.  Bat  what  the  statute 
says  is  this :  "  If  any  bankrupt  is  at  the 
date  of  the  order  of  adjudication  liable  in 
respeot  of  distinct  oontracts  as  member 


of  two  or  more  distinct  firms,  or  as  a  sole 
contractor,  and  also  as  member  of  a  firm, 
the  circumstance  that  such  firms  are  in 
whole  or  in  part  composed  of  the  same 
individuals,  or  that  the  sole  contractor  is 
also  one  of  the  joint  contractors,  shall  not 
prevent  proof  in  respect  of  such  oontracts 
against  the  properties  respectively  liable 
under  such  contracts."  That  supposes  a 
case  which  it  seems  to  me  is  perfectly 
foreign  to  the  present.  This  is  simply 
the  case  of  one  bankrupt  firm.  It  hap- 
pens to  be  two  persons  trading  together 
in  Portugal  and  in  England,  but  it  is  just 
the  same  case  as  if  it  were  one  person 
trading  in  Portugal,  and  the  same  person 
trading  in  England ;  the  two  persons  do 
not  constitute  different  firms  because  they 
trade  in  Portugal  and  also  in  England ; 
and  there  is  not  that  diversity  which  is 
necessary  to  bring  the  section  of  the  Act 
of  Parliament  which  I  have  just  read  into 
operation.  The  case,  therefore,  stands  as 
it  would  do  altogether  regardless  of  the 
statute ;  and  that  was  the  decision  of  the 
Lords  Justices  in  the  case  of  E^  parie 
WUeon  under  the  former  statute  of  1861. 
The  result,  therefore,  is  this,  that  ilie 
appellants  are  perfectly  entitled  to  prove 
under  the  English  bankruptcy;  bat  if 
they  elect  to  do  so  they  must,  as  was  said 
in  the  case  of  SeUcrig  v.  Davies^  bring  into 
the  common  fund  what  they  have  re- 
ceived abroad,  which  is  exactly  the  effect 
of  the  order  made  by  the  learned  Re- 
gistrar, and  made  by  the  Court  of  AppeaL 
I  therefore  move  your  Lordships  that 
the  appeal  be  dismissed  with  costs. 

Lord  Sblbobnb. — I  am  entirely  of  the 
same  opinion,  and  with  respect  to  the 
principal  question,  I  so  entirely  concur 
m  the  judgment  of  the  Court  below  and 
in  the  reasons  assigned  for  it  by  the 
Lords  Justices  and  by  the  Lord  Chan- 
cellor, as  to  think  it  unnecessary  to  add 
anything. 

The  other  point  argued  by  the  appel- 
lants' counsel  was  that  the  title  of  the 
appellant  bankers  to  the  goods  received 
by  them  in  Portugal  was  prior  in  time 
and  paitimount  in  law  to  the  title  of  the 
trustee  under  the  English  liquidation, 
and  that  the  appellants  were  therefiare 
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entiiled  to  prore  for  the  residae  of  their 
debt,  after  deducting  what  they  had  so 
received,  in  the  same  way  only  as  if  it 
had  been  a  payment  on  account,  made  by 
the  debtors   before  the    presentation  of 
any  petition  for  liquidation.     This,  how. 
ever,  in  iny  judgment  is  not  so.     The 
Portuguese  assets  were,  by  the  law  of 
England,  which  we  have  to  administer 
(and,  I  may  add,  in  accordance  with  the 
general  principles  of  private  international 
law  as  to  moveable  property),  subject  to 
and  bound  by  the  English  liquidation, 
except  so  far  as  the  local  law  of  Portugal 
might  have  intercepted  any  portion  of 
them  while  within  its  jurisdiction.   Every 
creditor  coming  in  to  prove  under,  and 
to  take  the  benefit  of  the  English  liqui- 
dation, must  do  so  on  the  terms  of  the 
English  law  of  bankruptcy ;  he  cannot 
be  permitted  to  approbate  and  reprobate, 
to  claim  the  benefit  of  that  law,  and  at 
the  same  time  insist    on  retaining,  as 
against  it,  any  preferential  right  incon- 
sistent with  the  equality  of  distribution 
intended  by  that  law,  which  he  may  have 
obtained  either  by  the  use  of  legal  pro* 
cess  in  a  foreign  country  or  otherwise. 
As  against  the  appellants,  so  coming  in 
to  prove,  and  not  being  within  any  of 
the  savings  contained  in  the  94th  section 
of  the  Act  of  1869,  it  is  unimportant  that 
the  presentation  of  the  petition  in  De- 
cember, 1877,   was  not  per  se  a  cessio 
bonorwn^  because  (subject  to  the  excep- 
tions of  the  94th  section)  the  Act  makes 
the  title  of  the  trustee  relate  back  to  the 
time  when  the  petition  was  presented 
which  was  before  the  time  when  the  title 
of  the  Portuguese  Court  to  administer  the 
Portuguese  assets  is  said  to  have  accrued. 
The  appellants  cannot  come  in  and  prove 
and  take  dividends  out  of  the  English 
assets,  with  the  full  benefit  of  the  rela- 
tion back  of  the  title  of  the  trustee  to 
the  date  of  the  petition,  and  at  the  same 
time  set  up  against  that  title  a  later  act 
of  a  Portuguese  Court,  for  the  purpose  of 
enabling  themselves  to  refuse  credit  for 
property  belonging  to  the  estate,  received 
by  them  in  Portugal  after  the  date  of  the 
petition,  through  the  action  of  that  Court. 
I  must  not,  however,  be  supposed  to 
that  it  would  rei^ly  have  made  any 


difference  if  the  action  of  the  Portuguese 
Court  had  been  earlier,  nothing  having 
been  received  by  the  appellants  till  long 
after  the  title  of  the  English  trustee  had 
accrued. 

I  think  it  worth  while  to  add  a  few 
words  on  the  subject  of  the  appellants' 
endeavour  to  introduce  upon  this  appeal 
evidence  which  was  neither  used  in  nor 
offered  to  the  Court  below.  Some  cases 
were  referred  to,  one  of  which,  Maecabe 
V.  Hussey,  has  no  bearing  upon  the  point 
at  all.  In  that  case  evidence  had  been 
rejected  in  the  Court  below,  the  question 
of^^the  propriety  of  the  rejection  of  that 
evidence  was  raised  by  the  appeal,  and 
the  appellants'  counsel  insisted  that  the 
House  ought  not  to  look  at  the  rejected 
evidence  to  see  whether,  if  it  had  been 
admitted,  it  would  have  made  any  differ- 
ence or  not,  but  that  if  it  held  it  to  have 
been  improperly  rejected  it  should  sim- 
ply send  the  case  back.  The  House 
very  properly  took  a  different  view  of 
the  matter,  but  it  is  quite  obvious  that 
that  had  no  bearing  upon  the  general 
question.  With  regard  to  the  general 
question,  Lord  Lyndhurst,  in  the  case  of 
AHwood  V.  SmaUj  following  Lord  Broug- 
ham, who  used  the  words  which  were 
cited  from  that  case,  put  the  matter  upon 
so  proper  a  footing  that  it  appears  to  me 
worth  while  to  remind  your  Lordships  of 
what  he  said — "  With  respect  to  the 
cases  that  have  been  cited,  it  does  not 
appear  to  me  that  they  go  far  to  decide 
the  present  question."  The  question 
there  was  whether  the  answer  in  the 
cause  which  had  not  been  read  or  entered 
as  read  in  the  Court  below,  was  to  be 
read  in  this  House.  *'  The  case  of  Noel  v. 
Noel  was  a  mere  question  of  construction 
of  a  will,  there  was  no  dispute  as  to  the 
facts,  the  will  having  referred  to  a  settle- 
ment, it  appeared  to  the  noble  lords  who 
decided  that  case,  that  it  was  impossible 
properly  to  determine  the  construction 
of  the  will  without  looking  into  the  set- 
tlement. There  was  no  dispute  that 
there  was  such  a  settlement,  no  dispute 
as  to  a  question  of  fact ;  it  would  have 
been  idle  therefore  to  have  sent  it  back 
to  the  Court  below  to  hear  farther  evi- 
dence and  to  receive  the  settlement ;  the 


u 


CASES  IN  BANKBUFTCY. 


pr.s. 


Banco  de  Portugal  v.  Waddell,  H,L, 

Conrt  therefore  called  for  the  settlement." 
Then  he  says  something  more  npon  the 
state  of  things  there.  It  is  quite  obvions 
that  it  was  one  of  the  common  cases  in 
which  the  parties  on  all  sides,  as  well  as 
the  House,  saw  that  it  would  be  merely 
occasioning  a  most  vexatious  and  im. 
proper  expense,  ending  in  no  good  to  any- 
body, to  object  to  the  House  looking 
at  the  document.  Lord  Lyndhurst  goes 
on  to  say — "  It  is  quite  obvious,  there- 
fore, that  it  was  a  mere  question  as  to 
the  construction  of  the  instrument,  and 
it  did  not  turn  at  all  on  a  disputed  fact. 
With  respect  to  the  other  case  which 
has  been  cited  from  Broivn^s  Parliaments 
ary  Oases  ^*  (which  was  a  case  in  1717), 
*'  the  facts  are  so  obscurely  stated  that  it 
is  quite  impossible  to  place  any  sufficient 
reliance  upon  it.  I  think,  therefore,  the 
general  rule  ought  to  prevail  in  this  case, 
namely,  that  as  this  evidence  was  not 
tendered  in  the  Court  below  it  ought  not 
to  be  offered  before  the  Appellate  Tri- 
bunal.'* And  I  must  add  that  in  the 
whole  of  my  experience,  which  extends 
over  a  considerable  period  of  time,  such  a 
thing  never  has  happened  as  that  this 
House  has  allowed  any  evidence  to  be 
introduced  which  was  not  used  in  the 
Court  below. 

Lord  Blackburn. — I  am  also  of  opinion 
that  in  this  case  the  judgment  below  is 
quite  right,  and  that  it  is  not  necessary 
to  hear  the  respondent.  I  will  say  no- 
thing upon  the  question  as  to  what  would 
have  been  the  case  supposing  section  37 
of  the  Act  of  1869  or  section  152  of  the 
former  Act  had  not  been  passed,  except 
that  I  quite  agree  with  the  reasons  that 
have  been  given  by  the  Lord  Chancellor 
for  holding  that,  supposing  the  proceed- 
ings had  been  under  the  bankruptcy  law 
before  those  Acts  came  into  operation, 
the  proof  here  would  have  been  properly 
made,  conditional,  however,  upon  this, 
that  before  any  dividend  was  received 
npon  it  there  should  be  allowance  made 
for  all  that  had  actually  been  received. 
But  then  it  is  said  that  section  37  of  the 
Act  of  1869,  which  extends  the  effect 
and  Bpmewhat  alters  the  language  of 
sectaoB  152  of  the  foregoing  Act,  makes 


a  difference.  That  I  cannot  agree  to.  I 
think  that  section  37  properly  oonstmed 
does  not  apply  to  this  case  at  all.  It  is 
to  be  remembered  what  was  the  prin- 
cipal object  with  which  that  section 
and  section  162  of  the  Act  of  1861  were 
enacted,  and  what  it  was  wished  to 
remedy.  At  Common  Law,  when  no 
bankruptcy  intervened,  if  a  man  had  a 
claim  for  lOOZ.  arising  out  of  a  contract 
in  which  two  firms  or  two  sets  of  persons 
were  concerned,  one  individual  being 
common  to  both  the  firms,  as,  for  in- 
stance, if  a  firm  consisting  of  A.  and  B. 
drew  on  a  firm  consisting  of  B.  Jb  C, 
there  is  no  doubt  whatever  that  the  man 
would  have  had  his  action  against  A.  and 
B.  as  drawers,  to  recover  ms  100/.,  and 
his  action  against  B.  d?  C.  as  aooepiors ; 
and  if  he  recovered  judgment  upon 
either  one  or  other  of  those,  he  oonld 
have  levied  his  execution  against  the 
estates  of  both  the  contracting  parties, 
and  the  fact  that  one  of  the  contracting 
parties  who  had  contracted,  say  as  ac- 
ceptor of  the  bill,  was  also  a  person  who 
had  contracted  as  drawer  for  the  same 
sum  of  moneys,  would  have  had  no  effect 
upon  his  right  to  issue  execution  against 
the  estate  and  property  of  the  firm  of  B. 
&  C.  who  had  accepted  the  bill,  as  well 
as  against  the  estate  of  the  firm  A.  Jb  B., 
who  had  drawn  the  bill.  Sach  would 
have  been  the  effect  at  Common  Law,  but 
when  bankruptcy  intervened,  there  was 
introduced  for  motives  of  convenience,  1 
believe,  a  rule  of  bankruptcy  which 
became  established,  and  completely  es- 
tablished  as  the  law,  so  that  it  oonld  not 
be  altered  without  the  intervention  of 
the  Legislature  by  whioh,  where  there 
were  two  contracts  for  the  same  matter, 
as  I  have  supposed  in  the  case  of  A.  and  B. 
and  B.  and  C,  where  there  was  one  oom« 
mon  partner  in  both  firms,  thoogh  there 
might  be  proof  against  each  of  the  es- 
tates, yet  there  was  not  to  be  a  dividend 
received  from  each  of  those  estates,  the 
creditor  must  elect  which  he  would  go  . 
against.  That  seemed  always  to  me  to  be 
a  very  great  hardship  and  anomaly,  which 
should  not  have  been  introduced  origi- 
nally, and  the  Legialatnre  has  by  two 
successive  Acts  partially  removed  thalt 
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whioli  seemed  to  me  to  be  an  injuBticey 
bat  this  has  not  been  done  entirely. 
Where  theie  are  not  two  separate  firms 
the  old  rale  would  still  remain  nntonched 
that  the  creditor  mast  elect  which  estate 
he  wonld  go  against ;  in  all  other  cases 
those  two  sections  of  the  Acts  of  1861 
and  1869  would  apply.  As  I  say,  those 
sections  were  intended  to  take  away  that 
anomaly  and  injustice  to  which  I  have 
referred,  and  it  was  for  that  purpose  alone 
that  they  were  intended. 

Now  the  first  Act  (the  Act  of  1861), 
which  applied  only  to  the  case  of  bills  of 
exchange  and  notes,  provided  that  "if 
any  debtor  should  at  the  time  of  adjudi- 
cation be  liable  upon  any  bill  of  exchange 
or  promissory  note,  in  respect  of  distinct 
contracts,  as  member  of  two  or  more 
firms  carrying  on  separate  and  distinct 
trades,  and  having  distinct  estates  to  be 
wound  up  in  bankruptcy,  or  as  a  sole 
trader,  and  also  as  the  member  of  a  firm, 
the  circumstance  that  such  firms  are  in 
whole  or  in  part  composed  of  the  same 
individuals,  or  that  the  sole  contractor  is 
also  one  of  the  joint  contractors,  shall 
not  prevent   proof  and  receipt  of  divi- 
dends in  respect  of  such  distinct  con- 
tracts against    the  estates    respectively 
liable  upon  such  contracts.''     That  was 
the  section  which  had  to  be  construed  in 
Ex  parte  WiUon,  and  there  it  was  very 
sati^ictorily  pointed  out,  as  it  seems  to 
me,  that  though  there  were  two  firms, 
though  there  were  two   distinct  names 
for  the  firms,  and  though  there  were  two 
distinct  businesses,  yet  if  the  fact  was 
that  all  the  members  of  the  firms  were 
the  same,  there  was  no  need  for  the  sec- 
tion at  all,  there  was  no  double  proof  to 
which  the  creditor  would  have  been  en- 
titled if  it  had  not  been  for  the  rule  to 
which   I   am  referring.     It  would  have 
been  one  estate  to  be  wound  up  in  bank- 
ruptcy, one  estate  which  was  to  be  ad- 
ministered, and  one  proof  that  was  to  be 
made;  and  there  was  nothing  there  to 
hinder,  and  nothing  to  take  away.     By 
subsequent  legisla^on  it  was  extended 
from  bills  of  exchange  and  notes,  and 
made  to  apply  to  all  cases  of  contracts 
where  debtors  were  liable,  in  respect  of 
distinct  contracts,  as  members  of  two  or 
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more  distinct  firms ;  and  then  the  words, 
"  carrying    on    separate     and     distinct 
trades,  and  havine  distinct  estates  to  be 
wound  up  in  bankruptcy,"  are  dropped 
out,  and  it  goes  on  to  say,  "  or  as  a  sole 
contractor  and  also  as  a  member  of  a 
firm,  the  circumstance  that  such  firms 
are  in  whole  or  in  part  composed  of  the 
same  individuals,  or  that  the  sole  con- 
tractor is  also  one  of  the  joint  contractors 
shall  not  prevent  proofs,"^.    The  words 
to  which  1  have  referred,  in  the  earlier 
part  of  the  section,  evidently  under  the 
idea  that  the  words   were  superfluous, 
and  that  brevity  is  of  more  importance 
than  clearness,  which  is  a  common  error 
on  the  part  of  draftsmen,  were  struck 
out.     Then  it  goes  on,  ''shall  not  pre- 
vent proof  in  respect  of  such  contracts." 
The  former  section  ran,  '*  shall  not  pre- 
vent   proof  and  receipt  of  dividend  in 
respect  of  such  distinct  contracts  against 
the  estates  respectively  liable  upon  such 
contracts."     Under  the  same  mistaken 
idea  that  it  is  better  to  be  short  and  ob- 
scure than  long  and  clear,  the  words, 
'*  and  receipt  of  dividend,"  and  the  word, 
^*  distinct,    are  struck  out,  and  the  sec- 
tion of  the  Act  of  1869  reads,  *'  shall  not 
prevent  proof  in  respect  of  such  con- 
tracts,  against    the    properties     respec* 
tively  liable  upon  such  contracts." 

Now  the  only  argument  that  it  ever 
seemed  to  me  could  be  urged  on  that 
section  was,  that  the  words  to  which  I 
have  referred  having  been  struck  out, 
the  words,  ''  such  firms  are  in  whole  or 
in  part  composed  of  the  same  indivi- 
duals," applied  to  the  case  where  there 
are  two  distinct  firms  consisting  entirely 
of  the  same  identical  individuals,  and  I 
think  that  the  words,  ''in  the  whole," 
would  be  capable  of  bearing  that  mean- 
ing if  the  context  did  not  preclude  the 
possibility  of  their  bearing  it.  But  1 
also  think  those  words  are  capable  of 
applying — and  from  the  context  I  think 
that  they  do  apply — to  a  case  where 
the  firms  are  not  throughout  composed 
of  identically  the  same  members,  but 
where  one  of  them  embraces  the  whole 
of  the  others — ^to  make  one's  meaning 
clearer,  say,  that  one  firm  is  A.,  B.  and 
C,  and  the  other  is  A.  and  B.     There  I 
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think  you  may  say  that  the  firm  A.  and 
B.,  "in  the  whole,"  formed  part  of  the 
firm  A.,  B.  and  G.  I  think  the  words 
apply  to  that  case,  and  would  not  apply 
to  a  ease  where  the  firms  were  identical. 
That  is  a  verbal  criticism,  rather  than 
anything  else,  and  I  go  more  npon  the 
ground  which  Lord  Justice  Bramwell 
very  clearly  puts,  that  this  is  to  take 
away  a  prevention,  a  limitation.  That  is 
to  say,  whereas  formerly  there  would 
have  been  a  right  on  the  part  of  a 
creditor  to  come  and  say,  "  I  will  prove 
against  C.  for  the  debt  which  he  has  con- 
tracted, and  I  will  come  upon  C.'s  es- 
tate, and  I  will  prove  against  A.'s  estate, 
for  the  contract  which  A.  entered  into ;" 
and  whereas  the  rule  of  bankruptcy  to 
which  I  have  referred  to  said,  "  though  it 
chances  that  6.  is  common  to  each  of 
those  contracts,  though  B.  is  a  contractor 
with  A.  in  one  contract,  and  B.  is  a  con- 
tractor with  C.  in  the  other  contract,  yet 
you  shall  not  come  upon  the  estate  of 
both  A.  and  C.  You  must  elect  which 
you  will  take."  The  Legislature  by  these 
enactments  said,  "  The  fact  that  the  firms 
with  whom  you  have  contracted  have  a 
partner  in  common,  or  are  in  whole  or 
in  part  in  common,  shall  no  longer  pre- 
vent you  proving  against  both.*'  But  in 
the  case  where  they  were  all  identical, 
there  was  nothing  to  prevent,  yet  though 
they  were  all  identical,  the  creditor  could 
not  have  had  the  right  to  prove  more 
than  once.  It  could  not  be,  because  they 
had  contracted  as  drawers,  and  had  also 
contracted  as  acceptors,  that  therefore 
the  creditor  was  to  prove  twice  for  the 
amount  of  his  bill.  He  could  prove 
against  the  same  individuals  on  their  be- 
coming bankrupts,  and  he  could  prove 
against  them  once,  and  once  only,  so 
that  there  was  really  nothing  to  prevent. 
It  was  argued,  more  perhaps  upon  the 
other  point  of  the  case  than  on  this,  that 
the  proof  in  the  Court  of  Portugal  was 
to  be  considered  as  a  separate  and  dis- 
tinct proof.  I  could  hardly  follow  that 
argument.  If  it  was  good  for  anything, 
it  was  making  out  the  bankrupts  to  bid 
distinct  persons,  though  they  were  not 
distinct  persons.  I  cannot  follow  that 
argument,  or  admit  that  it  is  a  goo4 


argument  in  law.  It  seems  to  me,  as  I 
said  before,  for  reasons  which  I  do  not 
repeat,  but  which  the  Lord  Chancellor 
has  fully  expressed,  that  the  Court  of 
Bankruptcy  in  England  had  the  right  to 
administer  all  the  personal  property  of 
these  bankrupts,  wherever  that  personal 
property  was,  whether  in  Portugal  or  in 
England;  that  when  a  Portuguese  sub- 
ject in  any  way  got  hold  of  part  of  that 
property,  under  the  Portuguese  law  he 
was  entitled  to  hold  it ;  but  when  he  had 
so  got  hold  of  part  of  the  property,  and 
he  came  to  England  to  take  advantage 
of  the  proceedings  under  the  Bankruptcy 
Act,  he  could  only  do  so  upon  appropri- 
ating that  which  he  had  received  under 
the  Portuguese  law  in  payment  of  the 
dividends,  and  taking  no  dividends 
until  that  sum  was  exhausted.  That  is 
what  was  held  to  be  the  right  thing 
to  do  in  Ex  parte  Wilson,  and  in  tiie 
Court  below  in  this  case;  and,  as  it 
seems  to  me,  that  is  the  right  thing'  to 
do.  I  am  therefore  entirely  of  opinion 
that  the  appeal  should  be  diffmissed  with 
costs. 

Order  appealed  againri  affirmed,  and 
appeal  dismisged  with  eoeU, 


Solicitors — ^Michael  AbrahamB  &  Boffej,  for  ap- 
pellanta ;  Loxley  &  Morley,  for  respondent. 
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Jamjbs,  L.  J.       ^ 

1880  r      ^'^^  sidbbotham. 

May  13,' 14.    J 

BonArup^ — OomptroUer^s  Report  to  the 
Court — Locus  standi  of  Bankrupt  and  Gre- 
diior  to  appeal  from  Order  or  Refusal  of 
Judge  on  thai  Report — Person  aggrieved — 
Bankruptcy  Act,  1869  (32  ^  83  VicL  c. 
71),  ss.  20,  55,  56,  57,  ^l—Banhruptoy 
Bules,  1870,  r.  251. 

Where  the  OomptroUer  in  Bankruptcy 
has  made  a  report  to  tl^e  Oourt,  jmrsuani 
to  ike  57<A  seeUon  of  the  Bankruptcy  Act, 
1869,  and  the  26lst  of  the  Bankruptcy 
JSnIas,  in  reference  to  the  conduct  of  the 
trustee,  neither  the  hanhrupt,  nor  any  of 
his  creditors,  has  any  locus  standi  as  a 
**  person  aggrieved  "  to  appeal  from  a  re- 
fusal  of  the  Oowrt  to  make  an  order  on  that 
report.     The  OamptroUer  aione  can  appeal. 

But  if  the  trustee  has  been  guilty  of  any 
misfeasance,  the  hamJcrupt,  or  any  of  his 
creditors,  may  apply  to  the  Court,  under 
section  20  ;  and,  tf  dissaMsfied  with  the  or- 
der  made  by  the  Court,  may  then  appeal 
(Egainst  it, 

£z  parte  Ditton ;  in  re  Woods  (law 
Bep.  11  Ch.  D.  56),  explained. 

Nathan  Sidebotham  and  James  March, 
carryiDg  on  business  in  partnership  at 
Ashton.nnder-Lyne,  as  the^amfield  Iron 
Works  Company,  were  adjudicated  bank- 
mpts  on  the  21st  of  November,  1873. 

The  Comptroller  in  Bankruptcy,  on  the 
6th  of  March,  1879,  made  a  report  to  the 
Gonnty  Gonit  at  Manchester,  to  which 
Court  the  bankruptcy  proceedings  had 
been  transferred,  stating,  among  other 
things,  that  complaints  had  been  made 
as  to  Uie  conduct  of  the  trustee  in  bank* 
mptoT ;  that  upon  examination  of  those 
complaints,  he  had  required  the  trustee  to 
answer  certain  requisitions,  and  to  make 
good  to  the  bankrupt's  estate  a  'sum  of 
1,253L,  which,  in  the  opinion  of  the 
Comptroller,  had  been  lost  to  that  estate 
by  the  misfeasance,  neglect  or  omission 
of  the  trustee;  that  the  trustee  had  failed 
to  comply  with  the  requisitions,  or  to 
pstf  the  sum,  or  to  make  any  satisfactory 
Vol.  49.^BAiacB. 


explanation.  The  debts  of  the  bankrupts 
amounted  to  2,2002.  The  trustee  had 
realised  assets  to  the  amount  of  1,2002. 
The  County  Court  Judge,  upon  hearing 
the  report,  refused  to  make  any  order  with 
respect  to  the  sum  of  1,2532. 

The  Comptroller  did  not  appeal  from 
this  refusal,  but  Sidebotham  brought  an 
appeal  to  the  Chief  Judge.  The  bank- 
rupt had  not  obtained  his  order  of  dis- 
charge. 

This  appeal  was  heard  on  the  4th  and 
5th  of  August,  1879,  when  the  Chief 
Judge  ordered  the  trustee  to  call  a  meet- 
ing of  creditors,  to  consider  the  report  of 
the  Comptroller,  and  the  matters  arising 
therefrom,  and  for  passing  such  resolutions 
in  relation  thereto  as  the  meeting  might 
think  fit,  including  the  question  of  the 
remoyal  of  the  trustee  and  committee  of 
inspection,  and  the  appointment  of  an 
additional  or  new  trustee  and  committee, 

and  taking  such  further  steps,  Ac 

And  the  further  hearing  of  the  appeal 
was  postponed. 

A  meeting  of  the  creditors  was  sub- 
sequently held  on  the  14th  of  November, 
1879,  when  a  resolution  was  passed  by  a 
majority  in  value  of  the  creditors  then 
present,  that  the  meeting,  having  con- 
sidered the  report  of  the  Comptroller, 
was  of  opinion  that  the  conclusions  drawn 
by  him  were  justified,  and  desired  to  ex- 
press their  entire  satisfaction  with  that 
report,  and  required  the  trustee  to  sub- 
mit to  the  report,  and  to  bring  in  and 
pay  to  the  creditors  of  the  estate  the 
money  required.  Other  resolutions  were 
passed  removing  the  trustee. 

The  appeal  came  on  for  further  hearing 
on  the  15th  of  December,  1879. 

Mr.  E.  Cooper  Willis,  for  the  appellant. 
Ifr.  Winslow  and  Mr.  8.  Taylor,  for  the 
trustee. 

Mr.  Abraham,  for  the  Comptroller. 

The  Chief  Judge  dismissed  the  appeal, 
on  the  ground  that  the  bankrupt  hsMi  no 
locus  standi  to  appeal. 

From  this  decision  the  bankrupt  Side* 
botham  appealed. 

Mr.  Ambrose  and  Mr.  E.  Cooper  WiUis 
(on  May  13),  for  the  appellant,  contended 
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that  he  was  a  "  person  aggrieyed,"  within 
the  meaning  of  the  7l8t  section,  by  the  re- 
fiisal  of  the  Countj  Court  Jadge.  The  pay- 
ment of  l,250i.  by  the  trustee  would  have 
enabled  the  bankmpt's  estate  to  pay  a 
dividend  of  more  than  10«.  in  the  pound, 
and  the  bankrupt  would  have  been  en- 
titled to  his  discharge;  but  if  not  a 
"  person  aggrieved,"  within  that  section, 
he  had  a  right  under  section  20  to  apply 
to  the  Court  (1). 

(1)  Section  20  proyides  that  "  the  bankrupt,  or 
any  creditor,  debtor  or  other  person  aggneved 
by  any  act  of  the  truBtee,  may  apply  to  the  Court, 
and  the  Court  may  confirm,  reverse  or  modify  the 
act  complained  of,  and  make  such  order  in  the 
premises  as  it  thinks  just." 

Section  66  provides  that  *•  The  trustee  having 
had  his  quarterly  statement  of  assets  audited  by 
the  conmiittee  of  inspection,  shall,  within  the  pre- 
scribed time,  forward  the  certified  statement  in 
the  prescribed  form  to  an  oflScer  to  be  called  the 
Comptroller  in  Bankruptcy,  and  if  he  fail  to  do  so 
he  shall  be  deemed  guilty  of  a  contempt  of  Court, 
to  be  punishable  accordingly." 

Section  66.  "  Every  trustee  of  a  bankrupt  shall, 
from  time  to  time,  as  may  be  prescribed,  and  not 
less  than  once  in  every  year  during  the  bank- 
ruptcy, transmit  to  the  Comptroller  a  statement, 
shewiM  the  proceedings  in  such  bankruptcy  up 
to  the  date  of  the  statement  containing  the  pre- 
scribed particulars  and  made  out  in  the  prescribed 
form;  and  any  trustee  foiling  to  transmit  ac- 
counts in  compliance  with  this  section,  shall  be 
deemed  guilty  of  a  contempt  of  Court,  and  be 
punishable  aeoordingly." 

Section  67.  "  The  Comptroller  shall  examine 
the  statements  transmitted  to  him,  and  shall  call 
the  trustee  to  account  for  any  misfeasance,  neglect 
or  omission  which  may  appear  on  such  state- 
ments, and  may  require  the  trustee  to  make  good 
any  loss  the  estate  of  the  bankrupt  may  have  sus- 
tained by  such  misfeasance,  neglect  or  omission. 
If  the  trustee  fail  to  comply  with  such  requisition 
of  the  Comptroller,  the  Comptroller  may  report 
the  same  to  the  Court;  and  the  Court,  after  hear- 
ing the  explanation,  if  any,  of  the  trustee,  shall 
make  such  order  in  the  premises  as  it  thinks 
just" 

Rule  261.  "  The  Comptroller  shall  take  cogni- 
zance of  the  conduct  of  trustees,  and  in  bhe  event 
of  any  trustee  not  faithfully  performing  his  duties 
and  duly  observing  all  the  requirements  imposed 
on  him  by  sutute,  rules  or  otherwise,  relative 
to  the  performance  of  his  duties,  or  in  the  event 
of  any  comnUiint  being  made  to  the  Comptroller 
by  any  creditor  in  regard  thereto,  he  shall  in- 
quire into  the  same,  and  if  not  satisfied  with  the 
explanation  given,  he  shall  report  thereon  to  the 
Court,  which,  after  hearing  the  trustee,  may  re- 
move him  from  his  oflSce,  or  otherwise  make  such 
order  in  the  matter  as  the  justice  of  the  case  mav 
re^uiPB,"  "^ 


[N.S. 


Mr.  Winslow  and  Mr.  8.  Taylor^  for  the 
trustee.  —  An  uncertificated  bankrupt 
could  not,  under  the  old  bankruptcy  law, 
petition  for  an  account  against  his  assig- 
nees, without  alleging  that  there  would 
be  a  surplus  after  paying  his  creditors  in 
fuU— 

Ex  parte  Byley^  4  Deac.  &  C.  50, 
and  there  has  been  no  alteration  made  by 
the  present  law.     The  case  of 

Ex  parte  Sheffield;  in  re  Austin^ 
Law  Rep.  10  Ch.  D.  434, 
shews  that  an   undischarged    bankrupt 
has  no  interest  in  the  surplus. 

The  appellant  here  has  no  interest 
nor  grievance,  for  he  gets  his  discharge 
if  he  pays  10s.  in  the  pound.  He  has  no 
right  to  appeal  on  these  proceedings. 

Power  is  given  to  the  Comptroller 
alone  to  do  certain  things.  He  has  called 
on  the  trustee  to  make  good  a  loss.  If 
the  Comptroller  had  remained  quiescent, 
no  other  person  could  have  made  a  re- 
port or  interposed.  No  other  person  is 
authorised  or  empowered  to  act  except 
the  Comptroller. 

The  oxily  rule  on  this  point  is  the  25l8t, 
in  which  creditors  are  mentioned,  but  the 
bankrupt  is  not. 

Admitting  that  he  could,  under  section 
20,  make  an  original  application,  he 
cannot  appeal  on  the  present.  He  is  no 
party  to  tne  original  order. 

[James,  L. J.,  referred  to — 
Ex  parte  Learoyd;  in  re  Foulds,  48 
Law  J.  Bep.  Bankr.  17 ;  Law  Rep. 
lOCh.  D.  3; 
Ex  parte  ElUs,  46  Law  J.  Rep. 
Bankr.  64, 159 ;  Law  Rep.  2  Ch. 
D.  229,  797.] 

Suppose  the  Comptroller  to  be  satisfied 
with  the  decision  of  the  County  Court 
Judge,  although  he  is  the  only  person  to 
act,  is  it  possible  that  the  bankrupt,  or  any 
other  person,  for  the  purpose  of  vexation, 
can,  in  spite  of  the  Comptroller,  appeal 
against  tne  decision,  or  can  the  Comp- 
troller be  compelled  to  appeal  P 

Mr.  Anibrose,  in  reply. — If  the  Comp- 
troller does  not  choose  to  appeal,  theie  is 
no  reason  why  some  one  else  should 
not. 

Ex  parte  Ryley  (iM  supra) 
has  no  application. 

[Jambs,  L. J. — The  question  is  not  who- 
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IxparU  Sid^botkam  ;  inre  Sidebotham, 

ther  he  could  have   made  an  original 
application^  but  whether  he  can  appeal.] 
The  case  of 
Ex  parte  Walters;  in  re  Wehb^  45 
Law  J.   Rep.   Bankr.  105 ;  Law 
Bep.  2  Gh.  D.  326, 
shews  that  persons  who  did  not  appear 
in  the  original  proceedings  were  yet  en- 
titled to  appeal  against  the  order;  and 
it  woald  appear  from  the  case  of 

Ex  parte  DUton ;    in  re  Woods^  Law 
Eep.  11  Ch.  D.  56, 
that  if  the  appellant  there  had  been  a 
creditor,   t.e.  had   proved  his   debt,  he 
wonld  have  been  allowed  to  appeal. 

[JjLMES,  L.J. — ^We  must  take  time  to 
consider  our  judgment.  It  is  an  im- 
portant question  what  limits  are  to  be 
imposed  on  the  term  "  person  aggrieved  " 
in  section  71.] 

James,  L.J.  (on  May  14). — Since  this 
case  was  argued  yesterday  we  have  had 
the  opportunity  of  considering  it,  and 
have  arrived  at  the  conclusion  that  the 
preliminary  objection  must  prevail. 

When  we  read  the  several  clauses  of 
the  Bankraptcy  Act  which  relate  to  the 
duties  of  the  Comptroller,  it  seems  clear 
that  a  proceeding  taken  under  those  sec- 
tions by  the  Comptroller  does  not  raise  a 
lUis  contestatio.  The  Comptroller  does 
not  stand  in  the  position  of  a  litigant,  nor 
does  the  trustee.  The  Comptroller  has 
to  report  to  the  Court  if  the  trustee  does 
not  give  a  satisfactory  ezplanatiou,  and 
whether,  if  the  Court,  after  hearing  the 
explanation  of  the  trustee,  does  or  does 
not  think  it  proper  to  make  an  order,  it 
acts  ex  mero  nvotu.  There  is  not,  either 
in  form  or  in  substance,  any  lawsuit  be- 
tween the  Comptroller  and  the  trustee. 
The  trustee  would,  of  course,  be  entitled 
to  appeal  against  the  order  of  the  Court, 
if  he  thought  it  unjust ;  but  the  Judge 
having  come  to  the  conclusion  that  he 
ought  not  to  make  any  order,  there  is 
nothing  to  form  the  ground  of  an  ap- 
peal. 

It  is  said  that  any  person  aggrieved  by 
an  order  would  be  at  liberty  to  appeal. 

But,  by  the  words  "  person  aggrieved," 
is  not  meant  a  man  who  is  disappointed 
of  a  benefit  which  he  expected  to  receive, 
or  which  he  might  have  received  if  some 
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different  order  had  been  made.  A  person 
aggrieved  must  mean  a  man  who  has  suf- 
fered a  grievance — a  grievance  when 
some  decision  has  been  given  which  has 
the  effect  of  inflicting  on  him  some  injury 
or  grievance  in  respect  of  his  property  or 
otherwise. 

It  is  true,  that  in  Ex  pa/rte  Ellis  we 
held  that  when  an  adjudication  of  bank- 
ruptcy had  been  made,  founded  upon  the 
execution  of  a  bill  of  sale  as  an  act  of 
bankruptcy,  the  holder  of  the  bill  was  a 
person  aggrieved  by  the  adjudication,  and 
was  entitled  to  appeal  aeainst  the  order 
of  adjudication,  because  that  adjudication 
seriously  affected  his  statvs  and  nis  rights. 
So  in  the  case  of  Ex  parte  Walters,  we 
held  that  a  creditor  who  had  not  been 
heard  before  the  Registrar  or  the  Chief 
Judge,  was  entitled  to  appeal  against  an 
order  for  registration  of  resolutions  for 
liquidation,  as  being  a  person  aggrieved, 
because  the  question  of  registration  or 
nou -registration  of  such  resolutions  is  one 
that  affects  the  interests  of  all  the  cre- 
ditors equally.  In  the  present  case  there 
is  no  person  prejudiced  by  the  refusal  of 
the  County  Court  Judge,  except  in  so  far 
as  the  bankrupt  has  lost  some  benefit 
which  he  might  have  obtained  if  an  order 
had  been  made.  There  is  nothing  here 
equivalent  to  an  adjudication,  as  in  the 
case  I  have  mentioned,  or  anything 
which  deprives  the  appellant  of  any  right 
he  may  have  against  the  trustee.  K  there 
has  been  any  misfeasance  on  the  part  of 
the  trustee,  the  bankrupt,  or  any  croditor, 
may  apply  under  section  20,  not  because 
the  Comptroller  has  made  a  report  to 
the  Court,  but  he  is  entitled  to  make  his 
own  case  against  the  trustee.  And  here, 
any  application  by  the  bankrupt  should 
have  been  made  to  the  Court  in  the  first 
instance,  and  then  the  applicant  would 
have  been  in  the  position  of  a  litigant, 
and  would  have  had  a  right  of  appealing 
from  any  order  which  the  Court  might 
have  made  on  his  application. 

In  my  opinion,  the  appellant  in  this 
case  has  not  suffered  any  grievance,  he 
has  hardly  sustained  even  a  damnum,  and 
if  he  has,  it  is  damnum  absque  injuria, 

Bagoallat,  L.J. — I  agree. 

Bbamwbll,  L.J. — I  also  agree.  Upon 
an  Qxs^niination  of  section  57,  it  seems  tg 
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Ex  parte  Sidebotham ;  in  re  Sidebotham, 

me  tliat  the  report  of  the  Comptroller  ia 
a  matter  between  him  and  the  trustee. 
There  ia  no  jndgment  or  decision,  or 
finding  of  the  Court  upon  the  report.  I 
should  doubt  whether  any  other  person 
would  have  a  right  to  attend  the  proceed- 
ings. Suppose  the  Comptroller  had  the 
right  to  appeal  from  the  order  or  refusal 
of  the  Judge,  and  he  did  not  think  fit 
to  do  so,  is  that  a  reason  for  an  appeal 
being  brought  by  the  bankrupt  or  a  cre- 
ditor? 

The  general  rule  is  that  an  appeal 
must  be  brought  by  the  party  who  has 
endeavoured  to  maintain  the  contrary  of 
that  which  has  been  decided.  It  is  not 
so  much  that  there  is  a  disability  on  the 
part  of  the  bankrupt  to  appeal,  as  that 
no  one,  except  the  Comptroller,  is  en- 
titled to  appeal. 

I  come  to  this  conclusion  the  more 
readily,  because,  under  section  20,  there 
can  be  a  UHa  conieatatio  raised  between 
the  bankrupt  and  the  trustee. 

Jamsb,  L.  J. — I  wish  to  add  that  in  Ex 
parte  DUton^  the  question  whether  a  cre- 
ditor was  entitled  to  appeal  was  not 
really  argued.  We  stopped  counsel  for 
the  trustee  on  the  point.  We  only 
heard  him  on  the  question  whether  the 
appellant  should  be  allowed  a  further 
opportunity  of  proving  his  debt.  All 
that  we  decided  was  that  a  person  who 
alleged  himself  to  be  a  creditor,  but  had 
not  tendered  any  proof  of  his  debt,  could 
not  appeal. 


SolicitozB — ^Le  Riche  &  Son,  agents  for  James 
Gardner,  Manchester,  for  appellant;  Phelps, 
Sedgwick  &  Biddle,  agents  for  Sale,  Seddon  & 
Co.,  Hanehester,  for  trustee. 


[IN  TH£  CX)UBT  OF  AFPKAL.] 
James,  L.J. 

Bbett,  L.J.     IT  .«».««  ^ 

Cotton,  L. J.    ^    ^^  ''^  ^^^'^ '  ^  ^"^ 
1880. 
March  4. 
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Judgment  Creditor — WrU  of  Sequestra" 
Hon — Ohose  in  Action — Secured  Uredilor 
— j[%e  Bankruptcy  Act,  1869,  s.  16,  sub* 
sect,  5. 

A  judgment  creditor  issued  a  writ  of 
sequestraiion  and  served  it  upon  9xeeuior9 
holding  in  their  hands  a  legacy  payable  to 
the  judgment  debtor,  who^horUy  aftsrwarda 
went  into  liquidoHon  :-*-Held,  UuUiheeredi' 
tor,  as  against  the  trttstee  in  liquidaHon,  wa» 
not  a  secured  creditor  within  sub^sedian  5 
of  section  16  of  the  Bcmkruptey  Act,  1869. 

Quflsre — whether  the  judgment  creditor^ 
if  he  had  obtained  an  order  restraining  the 
debtor  from  receiving  the  legacy,  would  have 
been  a  creditor  holding  a  charge  or  lien  on 
the  debtor*  s  property  within  the  section. 

This  was  an  appeal  from  the  decision  of 
Mr.  Registrar  Brougham,  acting  as  Chief 
Judge. 

On  the  22nd  of  February,  1879,  £. 
Hunt,  a  judgment  creditor  of  T.  Hoare 
for  two  sums  of  742.  Ss.  4d.  and  721. 9s.  4i., 
issued  a  judgment  debtor's  aammons 
against  T.  Hoare  under  section  5  of  the 
Debtors  Act,  1869,  calling  upon  him  to 
appear  before  a  Judge  in  Chambers  to  be 
examined  as  to  his  means  of  payment, 
and  to  shew  cause  whj  he  should  not  be 
committed  to  prison  for  his  default  in 
payment  of  the  judgment  debts.  The 
hearing  of  this  summons  was  adjonmed 
from  tune  to  time. 

On  the  9th  of  June  E.  Hunt  issued  two 
writs  of  sequestration  founded  on  the 
two  judgment  debts,  and  the  next  day 
gave  notice  of  the  writs  to  and  served 
copies  of  them  upon  the  ezecntors  of  T. 
Chapman,  under  whose  will  T.  Hoaie  was 
entitled  to  a  legacy  of  200L 

On  the  29UL  of  October  E.  Hunt 
issued  a  summons  calling  on  T.  Hoare  to 
shew  cause  why  he  should  not  be  re- 
strained from  receiving  the  legacy,  and 
why  the  sequestrators  uiould  not  receive 
from  the  ezecntors  the  amount  of  the 
judgment  debts  and  pay  the  same   to 
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ht  f»  Hoa/re;  ex  parte  Nelaon. 

Hxmt,  which  Bnmmons  was  adjonmed  to 
the  4ih  of  November. 

On  the  3rd  of  November  the  debtor 
filed  a  liquidation  petition,  and  the  same 
day  an  injunction  was  granted  restraining 
farther  proceedings  on  the  summons. 

The  balance  of  legacy  (afber  certain 
admitted  deductions)  was  in  the  hands  of 
the  solicitors  to  the  executors,  and  they 
on  the  26th  of  November,  in  answer  to  a 
letter  written  them  on  behalf  of  B. 
Nelson,  the  trustee  under  the  liquidation, 
wrote  as  follows:  '^The  executors  are 
ready  to  pay  the  trustee  the  balance,  less 
any  expenses  proper  to  be  allowed  them, 
with  the  consent  of  the  sequestrators,  or 
upon  beinff  satisfied  the  trustee  can  give 
a  good  discharge  notwithstanding  the 
writs  of  sequestration." 

On  the  18th  of  December  an  applica- 
tion by  the  trustee  to  the  Court  for  an 
order  declaring  that  he  was  entitled,  as 
against  the  sequestrators, ^to  payment  of 
the  balance  of  the  legacy,  was  dismissed 
by  the  Registrar  on  the  ground  that  Hunt 
by  virtue  of  the  writs  and  the  notice  to 
the  executors  was  a  secured  creditor  un- 
der section  16,  sub-section  5,  of  the  Act. 

The  trustee  appealed. 

Mr.  Window  and  Mr.  8,  Woolf,  for  the 
appellant. — The  writs  were  issued  under 
Older  XLVII.,  which  adopts  the  practice 
of  the  old  Court  of  Chancery,  and  fol- 
lowed Form  10  in  Appendix  F.  to  the 
Boles  of  Courti  and  were  issued  on  the 
judgment  debtor's  summons. 

[Brett,  L.J, — That  order  is  an  order 
to  do  something  within  a  limited  time, 
bat  it  IS  difficult  to  say  that  it  is  a  judg- 
ment. The  order  requires  the  writ  to  be 
isaaed  on  a  judgement.] 

Just  so.  There  must  be  a  judgment 
ordering  the  debtor  to  do  some  act  within 
a  limited  time.  This  debtor's  summons  is 
not  a  judgment  within  the  meaning  of  the 
Order.  If  this  decision  stands  it  will 
practically  do  away  with  section  87  of  the 
Bankruptcy  Act,  and  we  shall  hear  no 
more  of  writs  of  fi-fO" 

[BftBTT,  L. J. — What  do  you  say  they 
ondbt  to  have  done  ?] 

They  ought  to  have  got  a  charging 
order  on  the  legacy  in  the  hands  of  the 
ezecators.    But,  even  if  the  writs  were 
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properly  issued,  still  they  have  no  order 
for  payment  of  the  legacy;  they  have 
only  a  summons  to  shew  cause  why  some 
such  order  should  not  be  made.  They 
have  acquired  no  charge,  therefore,  on  the 
leg^y,  and,  notwithstanding  the  writs, 
there  is  nothing  to  prevent  the  executors 
from  paying  over  the  legacy  to  the  debtor 
or  his  trustee  in  liquidation,  and  the 
sequestrators  would  have  no  remedy — 
Willcock  V.  Terrell,  Law  Bep.  3  Ex. 

D.  323 ; 
Crispin  v.  Oumano,  88  Law  J.  Bep. 
P.  &  M.  28 ;  Law  Bep.  1  P.  <fc  D. 
622; 
Wilson  V.  Metcalfe,  1  Beav.  263 ;  8 
Law  J.  Bep.  Ohanc.  331. 
Even  an  order  restraining    the    debtor 
from  receiving  the  legacy  would  not  give 
the  creditor  a  charge.     We  submit,  there- 
fore,  that  he  is  not  a  secured  creditor 
within  section  16,  sub-section  5,  of  the 
Act.     They  also  referred  to 

Ex  parte  Joselyne,   4t7  Law  J.  Bep. 
Bankr.  91 ;  Law  Bep.  8  Ch.  D.  327 ; 
Ex  parte  Williams,  41  Law  J.  Bep. 
Bankr.  38;  Law    Bep.  7  Chanc. 
814 ; 
Johnson  v.  OhippindaU,  2  Sim.  55  ; 
Seton  on  Decrees,  4th  ed.  vol.  ii.  p. 
1677. 
Mr.  Horton  Smith  and  Mr.  Mears,  for 
the   respondent. — We  obtained  a  judg-. 
ment  and  served  our  writ  of  sequestration 
on  the  execotors,  who  accepted  our  notice 
and  admitted  our  title  subject  to  prior 
claims.     They  do  not  refuse  to  pay  us. 
It    is    simply  a  question   between    the 
trustee  in  bankruptcy  and  ourselves. 

[Jambs,  L.J. — Suppose  the  executors 
paid  the  legacy  to  the  trustee  could  you 
bring  an  action  against  them  P  Have 
they  in  any  way  made  themselves  trustees 
for  you  ?] 

We  submit    they    have    on  the  cor- 
respondence.    Even  if  the  writs  were  im- 
properly issued  in  the  first  instance  it  is 
too  late  to  question  their  validity  now. 
We  contend  that  the  respondent  by  issuing 
and  serving  the  writs  has  done  all  he  can 
to  reduce  the  legacy  into  possession,  and 
has  therefore  acquired  a  charge  upon  it — 
Ward  V.    Booth,  41   Law   J.    Bep. 
Chanc.  729 ;  Law  Bep.  14  Eq.  195 ; 
Burdett  v,  Bockley^  1  Vem.  58. 
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In  re  Hoare  ;  ex  parte  Nelson, 

If  the  service  of  a  garnishee  order  binds 
the  debt  in  the  hands  of  the  garnishee,  by 
parity  of  reasoning,  the  service  of  the 
writ  of  sequestration  should  have  a  like 
effect — 

Ex  parte  Joselyne  (uhi  supra)  ; 
Emanuel  v.  Bridger^  43  Law  J.  Rep. 
Q.B.  96 ;  Law  Rep.  9  Q.B.  286. 
The  principle  is    the   same,   and  the 
analogy  of  cases  like 

In  re  The  London  Cotton  Mills  Gom- 

pam>y,  25  W.  R.  109 ; 
Levy  V.    Lovell,    48    Law    J.   Rep. 
Chanc.  357  ;  Law  Rep.  11   Ch.  D. 
220;    on  App.  49   Law  J.   Rep. 
Chanc.  305  ;  Law  Rep.  14  Ch.  D. 
234; 
Ex  parte  Evans,  48   Law  J.  Rep. 
Bankr.  97 ;  Law  Rep.  11  Ch.  D. 
691 ;    on  App.  49   Law  J.   Rep. 
Bankr.  7 ;    Law   Rep.  13  Ch.  D. 
252; 
applies. 

James,  L.J.,  said. — It  appears  to  me 
that  the  judgment  creditor  in  this  case  has 
entirely  mistaken  his  course  of  procedure. 
He  should  not  have  issued  a  writ  of 
sequestration,  but  ought  to  have  obtained 
a  char^g  order.  He  has  simply  got  un- 
der this  writ  of  sequestration — assuming 
it  to  be  good,  although  I  cannot  under- 
stand how  it  was  ever  issued  in  this  case 
^— a  general  charge  on  the  debtor's  pro- 
perty. It  did  not  create  a  charge  on 
this  particular  fund  any  more  than  the 
mere  issue  of  a  writ  of  ^.  /a.  to  a  sheriff 
creates  a  charge  on  any  particular  goods 
of  the  judgment  debtor.  The  judgment 
creditor  must  get  a  particular  charge  on 
some  particular  property  of  the  debtor. 
It  appears  to  me  that  a  writ  of  sequestra- 
tion is  in  the  same  position  as  a  garnishee 
order  which  has  not  been  served.  If  a 
garnishee  order  creates  no  charge  until  it 
has  been  served  on  the  garnishee,  a 
fortiori  a  sequestration  order  does  not 
create  a  charge  until  something  has  been 
done  to  enforce  it  against  some  particular 
property  of  the  debtor. 

Bbstt,  L.J.,  said. — I  am  of  the  same 
opinion.  The  question  is,  whether  the 
respondent  had  before  the  filing  of  the 
liquidation  petition  obtained  a  charge  on 


this  legacy  in  the  hands  of  the  ezecutom. 
It  seems  to  me  that  the  mere  issue  of  the 
writ  of  sequestration  did  not  charge  the 
legacy  in  the  hands  of  the  executors, 
supposing  it  to  be  a  debt  due  from  them 
to  the  judgment  debtor.  I  have  vexy 
great  doubts  whether  the  writ  was  pro* 
perly  issued,  but  as  it  has  not  been  set 
aside  I  must  assume  that  it  is  good.  Now 
here  nothing  was  done  beyond  issuing  the 
writ,  and  giving  notice  to  the  executors 
and  serving  them  with  copies  of  it|  and  I 
know  of  no  legal  effect  flowing  from  that 
notice  and  service.  It  does  not  bind  or 
affect  any  particular  debt.  It  cannot^  in 
my  opinion,  be  put  higher  than  the 
issuing  of  a  writ  of  fi,  fa.  to  the  sheriff, 
and  that  was  held  in  Ex  parte  WiUiams 
not  to  oust  the  title  of  the  trustee  in 
bankruptcy  of  the  judgment  debtor. 
Also  Ward  v.  Booth,  in  my  opinion,  is 
against  the  respondent.  In  that  case  the 
Master  of  the  Rolls  seems  to  have  thoa^t 
that  something  more  than  the  issue  of 
the  writ  of  sequestration  ought  to  liave 
been  done  to  make  it  a  charge  on  the  pro- 
perty of  the  defendant.  The  deoisionB 
relating  to  g^amishee  orders  do  not  help 
the  respondent,  because  it  has  been  held 
that  a  garnishee  order  does  not  bind  the 
debt  in  the  hands  of  the  garnishee  until 
it  has  been  served  upon  him.  I  am  bound 
to  say  that  in  my  opinion  the  mere  issue 
of  a  writ  of  sequestration  without  some- 
thing more  being  done  to  enforce  it 
creates  no  charge  on  a  particular  debt 
due  to  the  debtor. 

Cotton,  L.  J.,  said. — I  am  also  of  the 
same  opinion.  The  question  is,  whether 
a  judgment  creditor  who  has  obtained  a 
writ  of  sequestration  is  a  secured  oredi- 
tor  within  the  meaning  of  section  16, 
sub-section  5,  of  the  Bankruptcy  Act? 
A  question  has  been  raised  whether  the 
writ  was  properly  issued,  but  in  my 
opinion  that  quesiaon  is  not  open  to  us 
now.  It  is  contended  that  the  mere  issue 
of  the  writ  with  notice  to  the  executora 
gave  the  creditor  a  charge  on  the  legacy 
in  their  hands,  but  in  my  opinion  that 
contention  cannot  be  supported.  Seques. 
trators  can  no  doubt  sequestrate  any  pro. 
perty  of  the  debtor  on  which  they  can  lay 
their  hands,  and  that  witfiont  tsJdn^  any 
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legal  proceedings.  Bat  here  the  fnnd  is 
a  chose  in  action^  and  how  can  they  create 
a  charge  on  it  by  merely  giving  notice  of 
the  writ  of  sequestration  ?  In  my  opinion 
in  order  to  make  the  writ  effectnsd  they 
mnst  do  something  more,  either  as  in 
WtHUock  Y,  Terrelly  hj  obtaining  an  in- 
junction restraining  the  defendant  from 
receiving  the  fond,  or,  as  in  Wilson  v. 
Metcalfe^  where  an  action  was  brought  to 
make  it  effectnal.  And  in  my  opinion 
Ward  V  Booth  is  certainly  against  the  re- 
spondent on  this  point.  As  to  the  case  of 
Ex  parte  Joselyne^  we  were  there  dealing 
with  a  garnishee  order  nnder  Order 
XLY.  and  mle  3  of  that  order  expressly 
says  that  service  or  notice  of  the  onler  on 
the  garnishee  shall  bind  in  his  hands  the 
debt  due  from  him  to  the  judgment 
debtor,  and  the  Court  there  held  that 
although  something  more  was  necessary 
in  order  to  make  the  order  effectual  as 
against  the  garnishee  nothing  more  was 
required  as  against  the  judgment  debtor. 
Here,  aJthoagh  the  writ  of  sequestration 
gave  the  creditor  certain  rights,  nothing 
was  done  by  him  to  make  those  i^'ghts 
effectual  as  against  the  judgment  debtor 
before  the  filing  of  the  liquidation  peti- 
tion, and,  therefore,  the  respondent  is  not 
a  secured  creditor. 


Solicitors — ^Proctor   Sc   Andrews,  for  appellant; 
Janes  Peace,  for  respondent. 
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Ex  parte  3d  £  ads  ;  m  re 

HARBISON. 


Bankruptcy — Buildiny  Contract — PrO' 
visa  that  Materials  shaU  become  property 
of  Landowner  on  Builder* s  Bankruptcy — 
Validiiy, 

A  building  coyUract  contained  a  stipulor 
Uon  that  in  the  event  of  the  builder  be- 
coming bankrupt  or  insolvent^  all  materials^ 
plant,  chattels^  S^c,  on  the  ground,  which 
ihould  not  have  been  actually  demised  to 
the  builder  (tmder  a  previous  clause,  by 
which  the  landowner  agreed  to  grant  to  the 
buMer  leases  of  the  houses  on  completion)^ 


should  become  absolutely  forfeited  to  the 
landowner.  Power  was  also  given  to  the 
landowner,  in  such  an  event,  to  enter  and 
sell  the  materials,  8pc, 

The  buUder  having  fled  a  petition  for 
liquidation,  and  building  materials,  8fc,  re-- 
mavning  on  the  land  aJt  that  date : — 

Held,  thcU  the  agreement  above  set  out 
was  not  void,  as  being  contrary  to  the  policy 
of  the  Bankrupt  Laws,  but  was  perfectly 
lawful,  and  thai  the  landowner  was  entitled 
to  the  materials. 

Appeal  from  an  order  of  the  Judge  of 
the  County  Court  at  Lincoln,  declaring 
that  certain  wood,  bricks,  and  building 
materials  on  a  plot  of  land  held  by  the 
debtor,  W.  D.  Harrison,  under  an  acree- 
ment  between  himself  and  the  appefiant, 
Agnes  E.  Meads,  and  which  remamed  on 
the  land  at  the  date  at  which  the  debtor 
filed  his  petition  for  liquidation,  were  the 
property  of  the  trustee. 

The  appellant  was  the  owner  in  fee  of 
the  land;  and  by  the  aboye-mentioned 
agreement,  dated  the  17th  of  September, 
1878,  agreed  with  the  debtor,  a  builder, 
that  as  soon  as  he  had  completed  the 
erection  of  certain  houses  upon  the  land, 
she  would  grant  him  a  lease  of  the  land 
for  ninety-nine  years,  at  a  rent  of  3002. 
It  was  further  agreed  by  the  same  agree- 
ment, *'  that  untQ  the  said  leases  shall  be 
granted,  the  said  W.  D.  Harrison  shall 
hold  the  premises,  subject  to  payment  of 
the  said  rent,  and  to  the  observance  and 
performance  on  his  part  of  the  terms  and 
stipulations  aforesaid,  and  subject  to  the 
power  of  distress  and  entry  in  default  of 
any  of  the  stipulations  aforesaid  on  his 
part,  or  on  his  becoming  bankrupt  or  in- 
solvent, or  assigning  over  his  estate  and 
effects  for  the  benefit  of  his  creditors ;  in 
either  of  which  cases  all  improvements, 
materials,  implements,  plant,  chattels  and 
effects,  on  the  said  ground,  or  adjacent 
thereto,  which  shall  not  have  been  actually 
demised  and  leased  to  the  said  W,  D.  Har- 
rison, shall  be  and  become  absolutely  for- 
feited to  the  said  A.  E.  Meads,  her  exe- 
cutors, administrators  or  assigns,  but 
without  prejudice  to  any  right  of  action 
that  may  have  accrued  to  her  or  them 
under  this  agreement  (which  is  not  to  be 
construed  as  an  actual  demise) ;  and  the 
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said  A.  E.  Meads,  her  executors,  ad- 
ministrators or  assigns,  are  to  be  at 
liberty  to  re-enter  and  take  possession  of 
the  said  ground,  premises,  chattels  and 
effects,  without  any  formal  proceeding, 
and  to  re-let  or  sell  the  same  to  any 
person,  or  otherwise  use  and  enjoy  the 
same  as  fully  as  if  this  agreement  had 
never  been  entered  into." 

On  the  28th  of  January,  1879,  Harrison 
filed  a  petition  for  liquidation,  and  a 
trustee  was  appointed,  who  took  posses- 
sion  of  the  wood,  bricks  and  building 
materials  lying  upon  the  property  occu- 
pied by  the  debtor.  He  also,  on  the  3rd 
of  June,  1879,  served  upon  A.  E.  Meads 
two  notices  of  motion,  one  for  leave  to 
disclaim  the  agreement  of  September, 
1878,  the  other,  for  an  order  that  the 
materials  belonged  to  him. 

The  County  Court  Judge  gave  leave  to 
disclaim  the  agreement,  and  upon  the 
second  motion  made  an  order,  detslaring 
that  the  clause  in  the  agreement,  relating 
to  the  forfeiture  of  the  building  materials 
in  the  event  of  bankruptcy,  was  against 
the  policy  of  the  Bankrupt  Laws,  and  or- 
dering the  wood,  bricks,  plant,  chattels 
and  materials  which  were  on  the  land  at 
the  time  of  filing  the  petition  for  liquida- 
tion, to  be  given  up  to  the  trustee. 

From  tlus  decision  A.  E.  Meads  ap- 
pealed. 

The  trustee  disclaimed. 

Mr,  V.  NasmUhy  for  the  appellant. — 
Similar  agreements  were  held  to  be  per- 
fectly lawful,  in 

Brown  v.  Batemcun^  36  Law  J.  Rep. 
C.P.  134;  Law  Rep.  2  C.P.  272; 
and 

Ex  parte  Diekin;  in  re  Waugh^  46  Law 

J.  Rep.  Bankr.  26;   Law  Rep.  4 

Ch.  D.  524. 

But  apart  from  this,  the  trustee  having 

disclaimed,  he  is  in  the  same  position  as 

if  he  had  never  had  any  interest  in  the 

agreement,  and  cannot  now  retain  rights 

arising  out  of  it — 

Ex  pa/rte  SiephenB ;  in  re  La/vieSj  47 
Law  J.  Rep.  Bankr.  22 ;  Law  Rep. 
7  Oh.  D.  127. 
Mr,  Window  and  Mr,  BroiAgh,  for  the 
trustee.-^The  cases  of 

Brown  v.  Bateman  (ubi  eupra) 


and 


Ex  parte  Diekin  ;  in  re  Waugh  (yhi 
supra) 
are  distinguishable  from  the  present  case ; 
the  former,  because  there  the  builder  was 
not  a  tenant,  and  the  agreement  also  oon- 
tained  an  express  provision,  that  the 
building  materials  brought  upon  the  land 
should  be  considered  as  immediately  at- 
tached to  the  freehold;  the  latter,  be- 
cause there,  the  buildings  were  to  be 
erected  by  the  builder  upon  the  land- 
lord's own  land,  and  to  be  paid  for  by 
him,  and 

Ex  parte  Stephens  ;  in  re  Lavies  (ubi 
supra) 
only  applies  where  there  are  fiztureB,  not 
to  mere  loose  materials. 

Bacon,  O.J. — There  is  not^  in  my 
opinion,  any  such  distinction  between 
the  present  case  and  Ex  parte  Diekin;  re 
Waughy  as  Mr.  Winalow  has  attempted 
to  draw.  I  am  aware  that  in  some  re- 
spects that  case  differs  from  the  present, 
but  there  is  no  doubt  that  an  agrreement 
very  similar  to  the  present  one  in  all  ma- 
terial points  was  declared  valid  and  no 
fraud  on  the  Bankrupt  Laws.  There  is 
nothing  unlawful  in  a  landowner  con- 
tracting with  a  builder  that,  upon  condi- 
tion of  his  building  oertam  houses,  of 
which  when  completed  leasee  should  be 
granted,  a  certain  state  of  things  should 
exist,  namely,  that  in  the  various  events 
coDtemplated,  the  contract  should  be 
considered  broken,  and  all  the  materials 
and  plant  be  forfeited  to  the  landowner. 
Brown  v.  Bateman  contains  the  principle 
applicable  to  all  cases  of  this  sort,  and  the 
present  case  is,  in  my  opinion,  not  distin- 
guishable from  it. 

As  to  the  question  of  the  trustee's  dis- 
claimer, 1  do  not  consider  that  Ex  pairU 
Stephens ;  re  Lavies  has  any  application 
to  the  present  case,  for  the  trustee  cannot 
reject  one  part,  and  yet  take  the  benefit 
of  another  part  of  the  agreement 

Appeal  allowed,  with  costs. 

Solicitors— Le'wis  &  Sons,  for  appellant ;  darboo. 
Son  ^  Greenwell,  agmts  for  Grange  fr  Wiat- 
ringham,  Grimsby,  for  trustee. 
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[IN  THE  COURT  OF  APPEAL.] 

JlMSSy  L.J. 

Brett,  L.  J. 

Cotton,  L.J.  V  In  re  leb  ;  ea  parte  good. 
1880. 
March  18. 

Liquidation-^Praof  by  Secured  OredUor 
vfUhmU  realidng  or  valuing  SeotmHes — 
Debt  pravahh  in  Bankruptcy — Bedaraiion 
of  Dividend — Ihdy  of  Trustee  to  make  a 
Seserve — The  Bankruptcy  Act^  1869, ««.  40, 
41, 42, 43  and  72--^The  Bankruptcy  Rules, 
1870,  rides  136,  312,  313,  314. 

A  trusteCy  on  declaring  a  dividend,  is  not 
hound  to  make  a  reserve  in  respect  of  a 
proof  by  a  secured  creditor  who  has  not 
reaUsed  or  put  a  value  on  his  seowrity. 

In  such  a  case  the  crediior  has  no  debt 
provable  until  he  has  reaUsed  or  valued 
his  seewrity;  and  if  by  force  of  cirowm-^ 
stances,  he  is  unable  so  to  do  before  a  divi- 
dend is  declared,  his  proper  course  is  to 
apply  to  the  Court,  wider  section  72,  to 
postpone  the  dividend,  and  the  Oourt  has 
jurisdiction  to  make  such  order  as  the 
justice  ofihe  ease  may  requvre. 

This  WBB  an  appeal  from  the  decisioii 
of  Bao(»i,  0.  J* 

On  the  22nd  of  June,  1878,  Lee  4;  Sons, 
blanket  mann&otnrers,  filed  their  liquida- 
tion petition  in  the  Dewsbnry  Conntj 
Conrt,  and  at  the  first  meetmg  of  the 
creditors  J.  Good  and  J.  Close  were  ap- 
pointed tmsteee. 

The  London  and  rorkshire  Bank  were 
creditors  of  the  debtors  to  a  large  amonnt, 
and  were  entered  in  their  statement  of 
affisdrs  as  more  than  fnllj  secared. 

The  trustees  wrote  the  general  manager 
of  the  bank  for  fall  particnlars  of  the 
claim  of  the  bank  and  of  the  value  and 
nature  of  the  securities  they  held.  Some 
correspondence  ensued,  and  ultimately, 
on  the  21st  of  August,  1878,  the  bank 
sent  in  a  proof,  which  stated  that  "at 
the  date  of  the  filing  of  the  liquidation 
petition,  the  debtors  were  indebted  to 
the  bank  in  the  sum  of  8,7542. 17«.  hd^ 
for  moner  lent  and  advanced,  with  in- 
terest and  discounts  thereupon,  but  which 
sum  has  since  been  reduced  by  the  real- 
isation of  securities  in  the  huids  of  the 
bank  to  the  sum  of  6,5231.  4a,  lc2.,  for 
Vol.  49.— Bamiw. 


which  sum  the  bank  held  no  security 
except  244  bales  of  blankets,  55  pieces 
of  army  doth,  an  assignment  from  the 
debtors  to  the  bank  of  moneys  owing  to 
them  firom  the  India  Office,  and  certain 
bills  of  exchange  mentioned  in  the 
schedule,  but  the  value  of  which  secu- 
rities we  are  unable  and  do  not  now  pro- 
pose to  estimate." 

On  the  22nd  of  August  the  solicitors 
of  the  trustees  sent  to  the  bank  a  notice 
requiring  them,  "within  fourteen  days 
from  the  date  hereof,  to  estimate  and 
assess  the  value  of  the  security  held  by 
you  in  respect  of  the  debt  due  to  you 
by  the  above-mentioned  debtors,  as  pre- 
scribed by  rule  136  of  the  Bankruptcy 
Rules,  1870." 

The  bank  did  not  value  their  secu- 
ritiee,  and,  after  some  further  corre- 
spondence, the  trustees,  on  the  9th  of 
September,  served  the  bank  with  a  notice 
of  rejection  of  their  proof,  and  of  ex- 
clusion from  dividend  in  the  form  given 
in  Bankruptcy  Forms,  1870,  No.  126, 
which  concludes  thus:  "Take  notice 
that  such  exclusion  will  be  final,  unless 
within  fourteen  days  you  apply  to  the 
Court  to  prove  your  debt,  and  proceed 
with  such  application  with  due  diligence.'* 

The  bank,  however,  made  no  applica- 
tion to  the  Court,  but  wrote  the  trustees 
that  they  intended  to  proceed  with  the 
realisation  of  their  securities,  and  to  sub- 
stitute a  fresh  proof  when  they  were 
realised,  and  added,  ''Meanwhile  you 
will  please  take  notice  that  we  have  a 
claim  upon  the  estate,  a  proof  for  which 
we  shall  submit  so  soon  as  we  are  in  a 
position  to  do  so." 

Subsequently  the  trustees  gave  the 
usual  statutoiy  notice  in  the  (Gazette  of 
their  intention  to  declare  a  dividend,  and 
on  the  3rd  of  January,  1879,  decliured  a 
dividend  of  Ss.  6d.  in  the  pound,  payable 
on  the  15th  of  January,  on  which  day 
the  dividend  was  paid  to  those  creditors 
who  had  duly  proved  their  debts. 

On  the  16th  of  January,  1879,  the 
bank,  having  realised  their  securities, 
sent  in  a  proof  for  2,635Z.  10s,  6d.,  and 
the  trustees  informed  them  that,  as  it 
had  not  been  sent  in  previously  to  the  de- 
claration of  the  dividend,  they  were  not 
entitled  to  receive  a  dividend  on  it, 
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On  the  12tli  of  July  the  County  Court 
Judge,  on  the  application  of  the  bank, 
ordered  the  trustees  to  pay  the  bank  a 
dividend  of  Ss.  6d.  upon  the  amount  of 
their  proof.  This  amounted  to  an  order 
for  personal  payment  on  the  trustees,  as 
they  had  no  assets  of  the  debtors  in 
hand. 

The  trustees  appealed. 

The  appeal  was  heard  before 

Bacon,  C.J.  (January  12,  1880),  who 
delivered  judgment  as  follows:  1  am  of 
opinion  that  the  learned  Judge's  order 
was  quite  right.     The  long  con^espon- 
dence  which  has  been  read  shews  the 
manner  in  which  these  parties  dealt  with 
the  subject-matter.     The  bank,  having 
a  large  debt  due  from  the  debtors,  also 
held  securities,  particulars  of  which  had 
not    been    given,  and  had  never  been 
asked  for.    The  suspense  account  repre- 
sents, if  I  understand  it,  the  value  of  the 
securities  which  the  bankers  held.    Some 
delay  took  place.     The  bankers  did  not 
make  up  their  minds  to  proceed  at  once 
to  realise  the  securities,  and  this  corre- 
spondidnce  then  takes  place.    I  cannot  say 
that  1  think  the  trustees'  solicitors  have 
behaved  with  the  fairness  which  might 
be  expected  from  men  of  business.  How- 
ever, in  the  end  the  proof  was  rejected 
only  because  the  securities  had  not  been 
realised  and  the  account  completed.    It 
seems  to  me  that,  from  the  very  begin- 
ning, the  trustees  had  plain  and  distinct 
notice  that  the  bank  msisted  on  their 
right  to  prove  for  something,  and  they 
have  never  sought  to  prove  for  anything 
more  than  was  due  to  them  after  the 
securities  had  been  realised.    Then  the 
trustees  shelter  themselves  under  the  ex- 
cuse that  they  had  given  the  notice  which 
the  rules  required,  and  that  at  that  time 
the  proof  had  been  rejected.     The  312th 
rule  is  the  only  one  of  any  importance 
which  has  really  any  reference  to  the 
case,  and  it  is  the  rule  on  which  the 
learned  Judge  has  founded  his  decision. 
I  say  it  is  the  only  one  of  importance, 
although  I  have  attended  to  the  136th 
rule,  'miioh  carries  into  effect  the  long, 
established  practice  in  bankruptcy,  and 
which    says,   "If  the    trustee    or   any 
other  creditor  shall  be  dissatisfied  witn 


the  value  put  on  the  security  the  trustee 
may  require  the  security  to  oe  reaUsed." 
So  that,  if  the  trustees,  who  knew  aU 
along  perfectly  well  that  the  bank  held 
their  security,  and  insisted  upon  their 
right  to  realise  it,  no  particular  value 
being  placed  upon  it,  were  dissatisfied, 
they  had  it  in  their  power  to  insist  upon 
the  proof  being  brought  before  the  Court 
to  ascertain  the  amount  remaining  due 
after   the    security  had    been    realised. 
Then  the  312th  rule,  which  is  more  to 
the  purpose  than  that  which  I  have  read, 
says,  "Seven  days  at  least  before  de- 
claring any  dividend  under  a  liquidation 
by  arrangement,  a  notice  shall  be  gazetted 
by  the  trustee  in  the  form  given  in  the 
schedule  requiring  the  creditors  to  send 
in  their  names  and  addresses,  and  par- 
ticulars of  their  debts  or  claims,  and  on 
declaring  a  dividend  a  sufficient  reserve 
shall  be  made  by  the  trustee  for  such 
dividend  upon  all  debts  and  claims  noti- 
fied to  him  in  pursuance  of  such  notice. 
The  trustee  shall  also  be  deemed  to  have 
notice  of  the  debts  of  all  creditors  whose 
names  are  inserted  in  the  debtor's  state- 
ments of  affairs,  and  except  where  any 
such  debt  has  been  adjudicated  upon  " — 
not  decided  by  the  trustee,  he  is  no  Judge 
— "  prior  to  the  declaration  of  the  divi* 
dend  a  similar  reserve  shaU  be  made  in 
respect   thereof."      And  the  next  rule 
provides,  "Whenever  the  trustee  shall 
reject  the  claim  or  proof  of  any  creditor, 
he  shall  give  notice  to  such  creditor  bv 
post  in  the  form  g^ven  in  the  schedule ;  ' 
and  I  find  the  form  consistent  with  the 
whole  of  the  provisions  of  the  statute,  for 
Form  126  is  as  follows :  "  Take  notice 
that  I,  the  undersigned  trustee,  under 
this  liquidation,  do  herebv  reject  your 
claim  against  the  estate,  and  thai  I  intend 
to  exclude  you  from  dividend  in  respect 
thereof."    The  meaning  of  the  rules,  as 
&r  as  they  are  applicable  to  the  subject 
before  me,  is  that  the  trustee  shall  not  be 
embarrassiBd  or  troubled ;  but  they  mean 
also  that  the  creditors  who  have  just 
claims  shall  have  their  rights  decided  if 
there  is  a  question  between  the  trustee 
and  the  creditor  holding  security.    The 
trustee  has  it  in  his  power.    "Why  P    In 
order  that  he  may  Imow  what  debts,  if 
any,  shall  be  admitted  to  proof,  and  to 
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arrange  a  diyidend  in  respect  of  those 
debts.  It  enables  bim,  moreover,  to  give 
that  notice  wbidi  I  bave  just  referred  to 
— ^tbat  is  to  say,  the  express  notice  to  the 
creditor  clainung  that  it  is  the  intention 
of  the  trostee  to  exclude  him  from  any 
dividend  in  respect  of  the  claim  which 
the  tmstee  has  rejected.  In  this  case 
the  trustees  rejected  the  claim  simplj 
because  the  form  of  it  did  not  please  them. 
But  the  only  proper  ground  of  rejection 
is  that  no  debt  is  due  to  the  bank  com- 
pany. No  rejection  ought  to  take  place 
except  where  a  man  mc^es  an  unfounded 
claim  against  an  estate.  Where  the  claim 
18  good  and  the  trustee  nevertheless  re- 
jects it,  the  creditor  has  a  right  under  the 
313th  rule  to  applj  to  the  Court  to  have 
his  proof  admitted.  The  136th  and  the 
dl3th  rules  do  in  fact  dispose  of  this  case, 
and  the  circumstances  fallj  justify  the 
order  which  has  been  made. 

Against  this  decision  the  trustees  again 
app^ed. 

Mr.  De  Oex  and  Mr.  Cooper  WiUis^  for 
the  appellants. — There  is  nothing  in  the 
rules  of  the  Act  of  Parliament  which 
required  the  trustees  to  do  more  than 
give  the  usual  notice,  which  they  did, 
that  if  the  proof  was  not  sent  in  by  a 
certain  date  the  bank  would  be  excluded 
firom  participating  in  the  proposed  divi- 
dend. That  having  been  done,  and  the 
hank  not  having  tc^en  taken  any  further 
steps,  why  should  the  trustees  pay  this 
dividend  out  of  their  own  pockets  P  The 
hasaik  led  them  to  suppose  that  they  did 
not  intend  to  realise  for  the  present  and 
-would  not  value  their  securities.  The 
rules  in  bankruptcy  and  liquidation  are 
distinct — 

Ex  parte  HopJews^  43  Law  J.  Bep. 

Bankr.  127 ;  Law  Bep.  9  Chanc. 

606, 
and  a  secured  creditor  is  not  entitled  to 
receive  a  dividend  until  he  has  duly 
proved  his  debt ;  and  if  he  does  so  before 
realising  his  security  he  must  put  a  value 
on  it — 

Ex  parte  Bestvnck,  45  Law  J.  Bop. 

Bankr. ;  Law  Bep.  2  Ch.  D.  485, 
and  until  he  has  done  so  the  trustee  is 
not  bound  to  make  a  reserve  in  respect  of 
it.    They  also  referred  to— 
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and 


Sections  25  and  34  of  the  Bank- 
ruptcy Act,  1869, 


Bankruptcy  Bules,  1870,  rules  136, 
312,  313,  314. 

Mr.  Wmslow  and  Mr.  Finla/y  Knight^ 
for  the  respondents. — Under  the  old  law 
a  creditor  could  disturb  a  dividend  at  any 
time —  ' 

Ex  parte  Sturton,  De  Oex,  341, 
and  if  he  made  a  claim  before  a  dividend 
was  declared,  a  reserve  was  made  for  him. 
There  is  no  express  provision  now  for 
enteiing  a  claim,  but  we  rely  on  the  cor- 
respondence as  shewing  that  the  trus- 
tees had  distinct  notice  that  we  had  a 
claim  &nd  were  apprised  of  the  nature  of 
it.  It  was  a  claim  in  respect  of  a  '*  debt 
provable  in  bankruptcy,  the  subject  of  a 
claim  not  yet  determined ''  within  section 
42  of  the  Act,  and  the  trustees  were  bound 
imder  sections  40 — 42,  having  notice 
of  it,  to  make  a  reserve  to  meet  the 
claim  if,  when  determined,  anything 
should  be  found  to  be  due.  The  trustees 
were  not  entitled  under  rule  136  to  shut 
the  bank  out  altogether. 

Mr.  De  Oex^  in  reply,  referred  to— 
Bule  272  and  section  72. 

Jaubs,  L.  J. — I  am  of  opinion  that  the 
order  of  the  County  Court  Judge,  affirmed 
as  it  has  been  by  the  Chief  Judge,  cannot 
be  sustained.  It  proceeds  entirely  upon 
the  footing  of  a  misfeasance  on  the  part 
of  the  trustees,  making  them  personally 
liable  for  the  amount  which  it  is  alleged 
they  ought  to  have  retained  as  a  dividend 
for  that  which  miffht  ultimately  prove  to 
be  the  amount  of  the  respondents'  debt 
after  they  had  realised  their  security. 
There  is  one  very  obvious  arithmetical 
mistake  in  the  order  which  has  not  been 
pointed  out.  It  is  quite  clear  that,  if  the 
trustees  ought  to  have  reserved  some- 
thing for  the  debt,  the  dividend  would 
not  have  been  Ss.  6d,  in  the  pound.  It 
would  have  been  so  much  less.  It  would 
have  been  the  proper  dividend  upon  the 
whole  of  the  amount  of  the  other  debts, 
plus  this  debt.  That  would  have  been 
the  proper  measure  of  the  dividend,  and 
there  would  have  been  so  much  less  for 
the  other  creditors.  The  liability,  if  any, 
of  the  trustees  (because  it  is  really  not  a 
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personal  liability)  must,  as  it  appears  to 
me,  depend  on  the  provisions  of  the  Acts 
and  the  rules.  [His  Lordship  read  sec- 
tions 40 — 43.]  Now,  in  the  present  case, 
beyond  all  question,  the  dividend  was 
declared  before  anything  that  could  be 
called  or  alleged  to  be  a  proof  was  sent 
in  by  the  bank.  It  is  admitted  that  what 
was  called  or  sworn  to  as  a  proof  or  claim, 
in  the  first  instance,  was  no  proof  at  all, 
bat  was  a  mere  estimate  sent  in  for 
the  purpose  of  completing  the  negotia- 
tion which  was  then  pending  between 
the  bank  and  the  trustees  as  to  whe- 
ther the  trustees  would  not  take  the 
goods  out  of  the  hands  of  the  bank, 
paying  the  whole  of  their  demand.  The 
other  proof  was  sent  in  after  the  dividend 
had  been  declared,  and  in  respect  of  that 
the  bank  had  not  become  entitled  to  a 
dividend.  If  that  were  so,  why  were  the 
trustees  bound  to  retain  a  dividend  for 
it  ?  It  is  said  that  by  section  42  they 
are  bound  to  make  provision  for  *'  debts 
provable  in  bankruptcy,  the  subject  of 
claims  not  yet  determined,"  and  that  this 
claim  of  the  bank  was  a  debt  provable  in 
bankruptcy  within  that  section.  But 
what  was  the  debt  provable  in  the  bank- 
ruptcy ?  The  ultimate  balance  that  might 
be  due  either  after  their  security  had  been 
realised,  or  after  deducting  the  amount 
of  the  valuation  which  they  choose  to 
put  upon  the  security  at  their  own  risk 
in  the  manner  prescribed  by  the  Act  and 
rales.  That  was  the  only  debt  provable 
in  bankruptcy,  and  therefore  there  was  no 
debt  provable  in  bankruptcy  in  respect  of 
which  the  trustees  could  have  retained 
anything.  They  had  no  means  of  know- 
ing what  was  the  debt  which  was  provable 
in  bankruptcy.  The  words  "  the  subject 
of  claims  not  yet  determined  *'  cannot,  as 
it  seems  to  me,  enlarge  the  words  ''  debts 
provable  in  bankruptcy."  They  must 
refer  to  such  a  case  as  this,  where  a  man 
says,  "  I  have  a  debt  of  so  many  thou- 
sand pounds  provable  in  bankruptcy," 
the  trustee  has  not  yet  made  up  his  mind 
whether  he  will  admit  it  or  not,  and  has 
reserved  it  for  further  evidence  or  for 
farther  investigation.  In  such  a  case  as 
that  there  is  a  "  debt  provable  in  bank- 
ruptcy, the  subject  of  a  claim  not  yet 
determined."    If  the  trastee  had  come  to 


a  decision  adverse,  wholly  or  paiiudly, 
to  the  claim  of  a  creditor,  then  the  cr^ 
ditor  should  apply  to  the  Court  to  de- 
termine what  was  the  amount  of  the 
debt  provable  in  bankruptcy.  It  all 
proceeds  upon  the  notion  that  there  is 
at  the  time  a  debt  provable  in  bank- 
ruptcy, which  the  .trustee  can  either  ad- 
mit or  make  provision  for.  It  appears  to 
me  that  Uie  possibility  that  a  dami  might 
arise  at  some  future  time  by  reason  of 
the  security  proving  insufficient  does  not 
come  within — I  do  not  say  the  spirit — 
but  the  meaning  of  the  words  "  the  sub- 
ject of  claims  not  yet  determined ;  "  and 
if  BO,  it  appears  to  me  that  there  was 
nothing  in  respect  of  which  the  trus- 
tees could  have  made  any  reservation. 
It  does  not  appear  to  me  that  any  case  is 
made  out  of  misconduct  or  misleading  on 
the  part  of  the  trustees  on  the  corre- 
spondence so  as  to  entitle  the  bank  to  a 
personal  remedy  against  them  irrespective 
of  their  rights  under  the  Act.  The  case, 
therefore,  is  reduced  to  the  question  of  the 
legal  rights  of  a  secured  creditor,  who, 
for  some  reason  or  other,  good  or  bad, 
does  not  choose  to  realise  or  valae  his 
security  before  a  tlividend  is  declared. 
Possibly  great  inconvenience  might  arise 
to  secured  creditors  where  they  might  be 
proceeding  to  realise  their  securities  but 
might  be  prevented  by  oircumstanoee 
from  realising  before  the  time  at  which 
the  trustee  proposed  to  dedare  a  divi- 
dend, and  possibly  injustice  might  in 
that  way  arise.  But  it  appears  to  me 
that  a  conclusive  answer  to  that  objection 
is  given  by  reference  to  the  very  com- 
prehensive 72nd  section  of  the  Act^  which 
enables  the  Court  to  provide  a  remedy 
for  every  wrong  which  might  otherwise 
be  done  in  the  custribution  of  the  assets, 
and  to  give  proper  effect  to  every  just 
claim,  whether  of  a  secured  creditor  or  any 
other.  A  creditor  who  was  placed  in  any 
such  difficulty  might  apply  to  the  Court 
for  leave  to  enter  sometlung  equivalmit 
to  what  was  caUed  a  claim  under  the  old 
practice,  and  for  an  order  that  the  trastee 
should  reserve  a  sufficient  sum  to  meet 
the  claim,  if  it  should  ever  bo  made  g^ood, 
and  the  power  of  the  Court  is  unlimited. 
Upon  the  plain  words  of  the  Act,  it  ap- 
pears to  me  that  the  bank  had  not  pot 


Vol.  49j 

In  re  Lee;  ex  parte  Good,  App, 

ihemselveB  in  the  poBition  to  saj  that 
there  was  any  debt  provable  in  bank- 
mptqj  in  respect  of  which  a  dividend 
ought  to  have  been  reserved  to  wait  for 
the  realisation  of  their  secnritieB.  I  think 
that  the  order  onght  to  be  discharged. 

Bbbtt,  L.J. — ^The  claim  of  the  bank  is 
foonded  on  the  assertion  that  the  tms- 
tees  had  had  such  notice  of  their  debt 
that,  if  they  declared  a  dividend,  they 
ought  to  have  made  a  sufficient  reserve 
for  the   bank.     But  I  think  that  claim 
fails  on  this  ground,  that  before  the  di- 
vidend was  declared,  the  bank  never  sent 
in  such  a  claim  as  obliged  the  trustees 
to  take   notice  of  it  and  make    provi- 
sion for  it  when  declaring  the  dividend. 
As  I  understand  it,  the  trustees  had  not 
sufficient  notice  of  the  debt,  either  in  the 
debtor's    statement    of  a£hirs — ^because 
in  that  the  securities  held  by  the  bank 
were  stated  to  be  in  excess  of  their  debt 
—or  in  the  claim  or  notice  sent  in  by 
the  bank.     Then  the  trustees  gave  the 
bank   notice    under  rule  136  to  value 
their  securities.     Then  there  is  a  corre- 
spondence and  a  further  notice  by  the 
trustees.    Then  the  bank  give  the  trus- 
tees notice  that  they  have  a  debt  and 
hold  securities,  and  that  a  proof  would 
be  sent  in  finally  which  woidd  state  the 
amount  due  to  them  after  deducting  the 
sums  realised  by  their  securities.     The 
question  is,  whether  that  notice  was  suf- 
ficient to  impose  upon  the  trustees  the 
obligation  to  reserve  a  dividend.      In 
other  words,    whether    the    particulars 
shewing  the  amount  claimed  as  a  debt^ 
which  a  secured  creditor  must  send  in 
before  a  dividend  is  declared,  must  be  a 
claim  shewing 'the  amount  claimed,  and 
the  amount  realised  by  his  security,  or 
the  valuation  of  his  security.     The  con- 
clnsion  at  which  I  arrive  is,   that  the 
notification  of  the  debt  must  go  to  that 
extent.    It  must  contain  the  particulars 
of  the  debt,  the  particulars  of  the  secu- 
rity, and  it  must  state  the  amount  rea- 
lised by  the  securities,  or  put  a  value  on 
them.     Now,  supposing  such  particulars 
are  sent  in,  and  that  the  trustee  is  in- 
clined or  advised  to  dispute  them,  then 
the  question   of    reserving  a  dividend 
arises.    If,  after  such  a  claim  has  been 
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sent  in,  he  determines  to  dispute  and 
yet  is  minded  to  declare  a  dividend,  he 
is  bound  to  make  a  sufficient  reserve  in 
respect  of  the  claim,  and  if  he  does  not, 
he  will  have  &iled  in  his  duty.  That  to 
my  mind  is  the  true  application  of  the 
312th  rule.  But  before  the  trustee  is 
called  upon  to  make  any  reserve,  or  to 
consider  whether  he  will  or  will  not  dis- 
pute the  claim,  the  claim  must  have  been 
sent  in  in  the  form  I  have  mentioned. 
I  think  it  might  be  tested  in  this  way. 
Suppose  that,  at  the  moment  the  divi- 
dend is  declared,  the  trustee  had  rejected 
the  claim,  and  the  creditor  maintained 
that  it  was  sufficient  in  form ;  and  sup- 
pose the  matter  were  brought  before  the 
Court  upon  that  dispute,  the  claim  being 
in  the  form  in  which  it  was  in  the  pre- 
sent case,  without  either  a  statement  that 
the  security  had  been  realised  or  a  value 
being  put  upon  the  security,  could  the 
Court  say  that  it  was  a  sufficient  claim 
in  form?  In  my  opinion  the  Court 
must  say  that  it  was  not  in  the  right 
form,  and  ought  to  be  rejected,  and  that 
there  was  nothing  which  the  trustee  was 
bound  to  consider.  And  it  seems  to  me 
that  rule  272  confirms  this  view.  It  states 
expressly  that  if  the  creditor  has  not 
realised  his  security  he  must  value  it, 
and  unless  he  has  done  one  or  the 
other  he  cannot  prove,  and  if  he  cannot 
prove,  he  cannot  claim  to  prove.  The 
difficulties  which  suggested  themselves 
to  our  minds  during  the  arguments,  and 
which  may  in  practice  lie  in  the  way  of 
a  creditor  who  is  thus  called  upon  either 
to  realise  or  to  value  his  security,  and 
who  cannot  immediately  realise  or  value, 
so  as  to  complete  his  proof,  are,  I  think, 
met  by  the  72nd  section,  which  seems  to 
me  to  give  the  creditor  the  right  to  come 
to  the  Court  and  say,  "  I  cannot  realise 
my  security  yet,  and  I  am,  therefore, 
bound  to  vidue  it ;  but  the  practical  diffi- 
culty is  so  great  that  I  ask  the  Court  to 
give  me  relief  by  postponing  the  decla- 
ration of  a  dividend;"  and  under  that 
section  the  Court  would  have  full  power, 
it  seems  to  me,  in  a  proper  case,  to  grant 
that  relief.  If  there  was  any  such  diffi- 
culty on  the  part  of  the  bank  here,  that 
was  their  remedy ;  but  they  did  not  fol- 
low that  remedy.     Before  the  dividend 
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was  declared  thej  had  not  sent  in  to  the 
tmstees  any  claim  or  proof,  or  notifica- 
tion of  claim  or  proof,  which  bound  them 
to  do  anything,  and  under  those  circum- 
stances the  trustees  were  in  no  way  in 
default. 

Cotton,  L.J. — The  question  here  is, 
whether  or  not  the  trustee  can  be  held 
personally  liable  for  not  having  made  a 
reserve  in  respect  of  the  claim  of  a 
secured  creditor. 

Now,  under  section  40,  "A  creditor 
holding  a  specific  security  on  the  pro- 
perty of  the  bankrupt,  or  on  any  part 
thereof,  may,  on  giving  up  his  security, 
prove  for  his  whole  debt.  He  shall  also 
be  entitled  to  a  dividend  in  respect  of 
thd  balance  due  to  him,  after  realising 
or  giving  credit  for  the  value  of  his  se- 
curity, in  manner  and  at  the  time  pre- 
scribed. A  creditor  holding  such  security 
as  aforesaid,  and  not  complying  with  the 
foregoing  conditions,  shall  be  excluded 
from  all  share  in  any  dividend."  That  is 
to  say,  a  creditor  holding  a  security  can 
only  prove  on  realising  or  valuing  his 
security ;  and  in  this  case  the  creditor 
did  not  do  so.  The  question,  therefore, 
which  we  have  to  consider  is  this,  whe- 
ther, under  the  circumstances  of  the 
case,  the  bank  was  entitled  to  require 
the  trustee  to  make  a  reserve  for  what- 
ever sum  they  might  ultimately  be  held 
to  be  entitled  to  prove.  The  argument 
was  based  partly  upon  the  rules  and 
partly  on  the  Act  of  Parliament.  It  was 
said  that  the  trustees  were  bound  to  make 
a  reserve,  and  then  to  give  notice  to  the 
creditor  to  realise  or  value.  Now  let  us 
see  how  the  matter  stands.  Gould  the 
trustees  in  this  case  have  compelled  the 
realisation  of  the  security  ? 

Rule  136  says,  "  A  creditor  who  is 
desirous  of  giving  credit  for  the  value  of 
his  security,  in  order  to  entitle  him  to  a 
dividend  in  respect  of  the  balance  of  his 
debt  after  deducting  the  assessed  value, 
shall  give  notice  thereof  to  the  trustee, 
and  the  value  of  his  security  shall  be 
determined  in  the  same  manner  as  the 
value  of  the  security  is  to  be  determined, 
as  prescribed  with  reference  to  the  ba- 
lance upon  which  a  secured  creditor  may 
vote,  and  such  creditor  shall  give  credit 
for  the  value  within  fourteen  days  after 


he  shall  be  called  upon  by  the  trustee  so 
to  do,  unless  he  shall  be  out  of  Engluid, 
and  then  within  such  reasonable  tume  as 
the  trustee  may  fix,  having  regard  to  the 
means  of  communication  between  Eng- 
land and  the  place  where  the  creditor 
may  be,  and  in  default  thereof  shall  be 
deemed  to  be  fully  secured.  If  the  trus- 
tee or  any  other  creditor  shall  be  dissa- 
tisfied with  the  value  put  on  the  seen* 
lity,  the  trustee  may  require  the  security 
to  be  realised." 

This  rule,  upon  which  the  Chief  Judge 
seemed  to  have  relied,  has,  in  my  opinion, 
no  application  at  all  to  the  present  case, 
because  it  applies  to  the  case  of  a  creditor 
who  only  wants  to  value  and  not  realisa 
If  a  creditor,  who  seeks  to  prove,  does 
not  give  a  valuation  which  the  trustee  is 
satisfied  with,  then  the  trustee  may  say, 
"  No,  you  shall  not  prove  on  a  valuation, 
but  you  must  realise  before  you  prove ;" 
and  by  that  means  he  indirectly  acquires 
the  power  to  compel  a  realisation;  and 
that  certainly  is  the  case  here,  where,  as 
far  as  I  can  see,  there  is  nothing  whatever 
(independently  of  that  rule)  which  is 
supposed  to  give  the  trustee  power  to 
compel  a  realisation.  What  then  can  he 
do?  It  was  suggested  that  case  came 
under  section  31.  [His  Lordship  read 
the  section.]  But  if  a  reserve  is  to  be 
made,  we  must  consider  for  what  it  is 
to  be  made.  I  think  that  section  31  has 
no  application  to  the  present  case.  Under 
that  section  a  creditor  is  to  be  admitted 
to  prove  for  the  full  amount  of  his  esti- 
mated debt  or  liability,  and  it  applies,  not 
to  the  case  of  a  secured  creditor  who  has 
only  to  go  in  as  a  creditor  for  the  balance 
after  realising  or  valuing  his  security,  but 
to  the  case  of  claims  which  are  of  doubt- 
ful value  by  reason  of  a  contingency  or 
otherwise.  In  my  opinion,  under  section 
31  there  is  no  power  for  the  trustee  to 
make  any  valuation  of  the  ultimate  ba- 
lance due  to  a  secured  creditor.  That 
being  so,  how  does  it  stand  on  the  other 
hand  with  the  creditor?  The  creditor 
has  the  right  and  the  power  to  value  his 
debt.  He  has  a  power,  which  the  trustee 
has  not,  to  fix  a  definite  sum  for  which 
he  is  either  entitled  to  come  in  and  prove, 
or  to  stand  as  a  person  who  would  be  a 
creditor  independently  of  the  question  of 
security.    That  being  so,  one  must  find 
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▼ery  strong  words  in  tiio  Act  to  jnstify 
ns  in  hol£ng  that  there  should  he  a  re- 
serve made  in  the  case  of  a  person  who 
has  in  his  own  hands  the  power  of  fixing 
a  definite  sum  for  which  he  is  entitled  to 
come  in  and  prove,  while  the  tmstee  on 
the  other  hand  has  no  snch  power.     We 
now  come  to  rule  312 :  "  Seven  days  at 
least  before  declaring  any  dividend  nnder 
a  liquidation  by  arrangement,  a  notice 
shall  be  gazetted  bv  the  trnstee  in  the 
form  given  in  the  schedule,  requiring  the 
creditors  to  send  him  their  names  and 
addresses,  and  the  particulars  of   their 
debts  or  claims,  and  on  declaring  a  divi- 
dend, a  sufficient  reserve  shall  be  made 
by  the  trustee  for  such  dividend  upon  all 
debts  or  claims  notified  to  him  in  pur- 
suance of  such  notice.    The  trustee  shall 
be  also  deemed  to  have  notice  of  the  debts 
of  all  creditors  whose  names  are  men- 
tioned in  the  debtor's  statement  of  afl&iirB, 
and   (except  where  any  such  debt  has 
been  adjudicated  upon  prior  to  the  de- 
claration of  the  dividend)  a  similar  reserve 
shall  be  made  in  respect  thereof."     It  is 
said  that  notice  of  intention  to  declare  a 
dividend  should  have  been  given.     But, 
in  fact,  notice  had  been  given.     In  bank- 
ruptcy notice  is  to  be  given  of  the  day  on 
which  dividend  is  to  be  declared  or  paid. 
In  liquidation  the  notice  is  the  same  in 
sabstence  though  different  in  form,  be- 
cause the  notice  requires  all  those  cre- 
ditors who  have  not  already  proved  to 
come  in  and  do  so  after  the  notice,  that  if 
ihey  do  not  tiiey  will  be  excluded  from 
the  proposed  dividend.     That  notice  was 
Bent  in  the  way  which  the  rules  require 
in  the  case  of  liquidation  by  arrangement. 
That  being  so,  a  proof  was  sent  in  by  the 
bank.     It  is  in  the  form  of  a  proof,  but 
in  reality  it  was  not  a  proof  but  only  a 
claim  to  prove  for  the  full  amount  of  the 
debt  without  valuing  or  realising  a  secu- 
rity.   It  is,  however,  true,  that  afterwards 
ihere  was  a  notice  given  of  an  intention 
to  prove.    Now  certainly  that  cannot  be 
called  a  claim  or  proof;  and  is  there  any- 
thing in  the  rules  which  requires  a  reserve 
to  be  made  for  such  a  claim  P     Rule  312 
provides  that  ''on  declaring  a  dividend 
a  sufficient  reserve  shall  be  made  by  the 
tmstee  for  all  debte  or  claims  notified  to 
him  in  pursuance  of  that  notice."    That 
cannot  mean  a  daim  that  h^s  been  sent 


in  and  rejected  by  the  trustee.    That  case 
is  dealt  with  by  rule  313.     Then  we  come 
to  rule  314:   "Except  as  before  men- 
tioned, the  trustee  shall  declare  dividends 
amongst    such    creditors  onl^  as   have 
proved  their  debte  up  to  the  time  of  such  . 
declaration  of  dividend,  and  no  creditor 
who  has  omitted  to  prove  his  debt,  or  to 
send  to  the  trustee  the  particulars  of  his 
claim,  or  whose  name  does  not  appear  in 
the  debtor's  statement,  shall  be  entitled 
to  disturb  any  such  dividend  or  to  make 
any  claim  in  respect  thereof  against  the 
trnstee ;  but,  upon  proof  of  his  debt,  any 
such  creditor  shaU  be  entitled  to  receive 
the  same  prior  to  the  payment  of  any 
further  dividend  to  the  other  creditors.'* 
How  can  it  possibly  be  said  that  in  this 
case  the  bank  sent  to  the  trustees  the  par- 
ticulars of  their  claim  P    What  they  said 
was  this :  *'  We  think  you  are  right  in 
rejecting  our  proof,  possibly  we    may 
after  realising  be  in  a  position  to  make 
some  claim.     We  hope  that  will  not  be 
the  case,  but  it  may  turn  out  that  we 
shall  be  creditors  for  a  balance  after  we 
shall  have  realised  our  securities."  I  think 
that,  having  regard  to  the  Act  of  Parlia- 
ment, and  the  provision  in  the  rules,  in 
order  to  require  any  reserve  to  be  msbde, 
the  claim  must  be  for  a  sum  certain  and 
definite,  or  a  claim  for  a  sum  in  the 
nature  of  a  contingency  capable  of  being 
estimated  under  section  31.     In  my  opi- 
nion, having  regard  to  the  Act  of  Parlia- 
ment, and  the  rules,  there  was  no  necessity 
or  right  in  the  present  case  to  call  upon 
the  trustees  to  make  a  reserve,  or  any 
ground  for  holding  them  personally  liable 
to  the  bank  for  not  having  done  so.     If 
any  difficulty  should  arise  in  the  case  of 
a  secured  creditor,  from  his  inability  to 
value  or  realise  his  security  before  the 
declaration  of  a  dividend,  I  am  of  opinion 
that  the  Court  would,  on  his  Application, 
have  power  under  section  72  to  give  a 
remedy  by  making  an  order  for  the  post- 
ponement of  the  declaration  of  the  divi- 
dend.     The  order   must,  therefore,   be 
discharged  with  costs. 


Solicitors— Walker  ft  Co.,  agentfl  for  Walker  & 
Co.,  Dewsbury,  for  appellanta ;  Bischoff,  Bompaa, 
BiBchoffft  Co.,  for  responddDtB. 


56 


CASES  IN  BANEBUFTOT. 


[N.S. 


[IS  THE  COUBT  OP  APPEAL.] 

Jaius,  liJ. 

P^»VV    I    Iwra  white;  ex  parte 

March  21. 

Two  Bankruptcy  FetituyM — Second  Petu 
Hon  first  heard — Adjvdication — Oolhmon 
between  Debtor  and  Second  Petitioner — 
Appeal  by  First  Petitioner  —  "  Person 
aggrieved*' — TAe  Bankruptcy  Act^  1869, 
8.  71 — Bankruptcy  BndeSy  1870,  rules  42, 
48. 

Where  two  bankruptcy  petitions  are  pre^ 
sented  against  the  samie  debtor,  amd  the 
debtor  colludes  with  the  second  petitioning 
creditor  J  so  that  an  adjudication  is  niade  on 
the  second  petition  behind  the  back  of  the 
first  petitioning  creditor^  the  Court  wQl^  on 
the  applicaiion  of  the  first  petitioning  cre- 
ditor^ give  him  the  conduct  of  the  proceed- 
ings  consequent  on  the  ao^udicaOon, 

In  such  a  case  the  first  petitioning  ere- 
ditor  is  not  a  **  person  aggrieved,'*  within 
section  71  of  the  Baiihruptcy  Act,  1869, 
and  has  no  hous  standi  to  appeal  a^amst 
the  adjudication. 

This  was  an  appeal  from  ihe  decision 
of  the  Chief  Judge. 

On  the  22nd  of  November,  1879,  Ed- 
ward  White,  a  trader,  of  Worksop,  filed 
a'  liquidation  petition  in  the  Sheffield 
Conniy  Gonrt^  but  the  proceedings  fell 
throngh. 

On  the  morning  of  the  18th  of  Decem- 
ber, Nicholson  &  Co.,  creditors  of  White, 
presented  a  bankruptcy  petition,  the  act 
of  bankruptcy  being  the  liquidation  pe- 
tition, which  was  answered  for  the  8th 
of  January,  and  the  clerk  of  Nicholson  & 
Co.'s  solicitor  started  at  once  for  Work- 
sop,  to  serve  the  petition,  but  on  arriving 
there  found  that  the  debtor  had  that 
morning  left  for  Sheffield.  The  same 
morning  the  debtor's  solicitor  got  scent 
of  the  petition,  and  telegraphed  to  the 
debtor  at  Worksop :  "  Meet  me  by  eleven 
o'clock  train  at  Station  Hotel  (Sheffield). 
Keep  inside  the  hotel  till  1  come.  Danger." 
This  the  debtor  did,  and  returned  the 
same  afternoon  to  Sheffield  with  his  soli- 
citor, who  filed  a  second  bankruptcy  pe- 
tition on  bebi^  of  Mason  ^  Co.,  friendly 


creditors  of  White,  founded  on  the  same 
act  of  bankruptcy  as  the  first  petition. 

The  second  petition  was  forthwith 
served  on  the  debtor,  who  consented  to 
an  immediate  adjudication,  and  deposed 
by  affidavit  that  "delay  would  be 
avoided,"  if  the  second  petition  were 
heard  before  the  first;  and  thereupon 
the  debtor  was  adjudicated  a  bankrupt. 
Later  the  same  day  the  first  petition  was 
served  on  the  debtor.  Nicholson  Sd  Co. 
immediately  appealed  to  the  Chief  Jndse, 
under  section  71,  as  persons  aggrieved  dj 
the  adjudication. 

On  the  7th  of  January,  1880,  the  first 
meeting  of  creditors  under  the  a^udicatioiL 
was  held,  when  a  trustee  was  appointed, 
with  a  committee  of  inspection. 

On  the  23rd  of  February,  1880,  the 
appeal  was  heard  before,  and  the  follow- 
ing judgment  delivered  by 

Bacon,  C.  J. — The  first  objection  is  that 
the  appellants  are  not  "persons  ag* 
grieved."  In  my  opinion,  that  objection 
cannot  be  sustained.  A  man  who  is 
prevented  from  pursuing  a  legal  re- 
medy which  he  has  oommenoed  by  the 
interposition  of  another  person,  an  in* 
terposition  which,  in  the  judgment  of 
the  Court,  ought  not  to  be  permitted,  ia 
unquestionably  an  aggrieved  person. 

Then  for  the  rest,  the  rule  is  as  plain 
as  can  possibly  be.  The  policy  of  the  law 
is  equally  plam.  If  a  man  presents  a  pe* 
tition  asking  for  an  adjudication  in  bank- 
ruptcy, the  rule  directs  that  thereupon  a 
day  shall  be  named  for  the  hearing  of  the 
petition.  In  this  instance  the  day  named 
was  the  8th  of  Januaiy.  The  reason  fcv 
that  is,  that  there  may  be  due  time  for 
serving  the  debtor,  and  time  furnished  to 
the  debtor  after  being  served,  to  prepare 
himself  to  oppose  the  petition  if  ne  can. 
The  8th  of  January  was  the  day  which 
the  Court,  having  seisin  of  the  subject^ 
fixed  for  the  hearing  of  the  petition.  Ap- 
plying the  48th  nue  to  that,  it  is  dear 
that  Uie  only  day  upon  which  the  petition 
is  to  be  heard — ^without  reference  what- 
ever to  the  other  clauses  of  the  48th  rule 
— is  the  8th  of  January.  That  is  the  day 
on  which  the  petitioner  is  to  present  him- 
self to  the  Court,  and  ask  for  an  aii^udi- 
oation.    In  the  meantimei  somebody  else 
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oomes  in.  Then  the  48th  role  having,  in 
plain  and  distinct  terms,  enacted  that 
'*  the  petition  which  was  first  presented 
shall  be  first  heard,"  goes  on  to  provide 
that,  "  where  such  first  petition  shall  not 
have  been  served,  or  where  the  debtor 
shews  cause  against  the  petition,  or  where 
delay  will  be  avoided,  anj  other  petition 
which  has  been  served  may  be  heard." 
It  is  quite  clear  that  it  is  a  perversion  of 
terms  of  the  Order  to  say,  that  any  peti- 
tion which  may  be  presented  in  the  interval 
between  the  presentation  of  the  petition 
and  the  decision  of  the  Oourt  can  be  en- 
tertained by  the  Court,  unless  one  of  these 
things  shall  have  happened. 

One  is,  where  "  such  first  petition  shall 
sot  have  been  served."  Here  the  service 
is  not  disputed.  Mr.  Willis  has  suggested 
that  the  service  was  by  an  agent,  and  not 
by  an  attorney.  But  the  rule  which  re- 
quires that  the  service  shall  be  made  by 
an  of&oer  of  the  Court  is  only  to  prevent 
the  service  being  improperly  and  irregu- 
larly made,  and  so  becoming  the  subject 
of  dispute.  There  is  no  such  case  before 
me.  The  agent  of  the  petitioning  cre- 
ditor is  just  as  much  justified  in  serving 
the  petition  as  anybody  else.  It  is  not 
disputed  that  it  was  served.  Then  upon 
the  very  day  on  which  the  petition  was 
presented,  but  at'  a  later  hour,  there  is 
the  interference  of  another  creditor.  In 
my  opinion,  it  is  an  abuse  of  the  practice 
of  the  Court,  on  the  part  either  of  a  pe- 
titioner or  his  solicitor,  that,  after  he  has 
obtained  an  order  that  on  a  particular 
day  the  Court  will  hear  and  determine 
his  petition,  and  after  he  has,  in  due 
course,  proceeded  to  serve  his  petition, 
the  time  provided  by  the  Statute  not 
having  run  out,  some  person  should  come 
with  the  bankrupt,  so  to  speak,  in  his 
hand — I  do  not  say  in  collusion  with  the 
bankmpt,  but  with  his  consent — and  so 
take  the  wind  out  of  the  sails  of  the  first 
petitioner,  and  make  the  clause  in  the 
48th  rule,  which  declares  that  the  petition 
which  is  first  presented  shall  be  first 
heard,  a  nullity.  If  the  petition  cannot 
he  served,  that  is  one  case  mentioned  in 
the  provisions  of  the  rule,  that  might 
have  happened;  or  if  the  debtor  had 
shewn  cause  against  the  petition,  that 
might  have  happened.  But  here  it  is  not 
Vol.  49. — ^B^mxb. 
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sngeested  that  he  had  any  cause  to  shew, 
for  he  consents  to  an  adjudication  upon  a 
petition  which  alleges  the  same  act  of 
bankruptcy.  The  act  of  bankruptcy  is 
quite  clear  upon  both  the  petitions,  be- 
cause the  filing  of  a  petition  for  liqui- 
dation is  an  act  of  bankruptcy.  What 
delay  would  have  been  avoided  ?  There 
was  no  delay  to  be  avoided,  yet  the  debtor 
swears  in  his  affidavit  that  "  delay  would 
be  avoided  if  the  petition  presented  by 
Messrs.  Mason  &  Co.  was  heard  before  the 
petition  presented  by  the  other  creditor." 
Nothing  can  be  worse,  and  one  regrets  to 
find  affidavits  so  readily  prepared,  and  so 
readily  sworn  to,  without  a  single  &ct  on 
which  to  justify  the  statement  that  delay 
would  be  avoided.  There  was  no  evi- 
dence that  the  proceedings  were  delayed. 
The  proceedings  were  perfectly  regular, 
and  I  think  the  first  petitioner  is  entitled 
by  law  to  be  first  heard ;  and  as  none  of 
those  causes  mentioned  in  the  rule  have 
intervened  to  prevent  the  hearing  of  the 
first  petition,  I  am  of  opinion  that  the 
first  petition  must  be  proceeded  with,  and 
the  proceedings  under  the  second  petition 
must  be  suspended.  That  will  avoid  the 
possibility  of  any  failure  of  justice  through 
no  adjudication  being  made  upon  the  first 
petition. 

I  think  under  the  circumstances  of 
this  case  I  must  give  the  appellant  his 
costs  against  the  petitioning  creditor  in 
the  second  petition  ;  for,  to  speak  plainly, 
I  look  upon  it  as  a  mere  juggle  and  con- 
trivance. There  is  a  telegram  from  an 
attorney,  who  was  then  acting  for  the 
bankrupt,  for  him  to  come  in  all  haste, 
and  to  keep  himself  concealed  until  that 
attorney  should  have  the  opportunity  of 
conferrmg  with  him  and  directing  him 
what  to  do.  In  justification  of  this  I 
have  heard  nothing  whatever.  I  look 
upon  that  as  a  contrivance,  which  the  in- 
genuity of  the  respondent's  solicitor  sug- 
gested, to  baffle  the  first  petitioner. 

The  appeal  will  be  allowed  with  costs ; 
and  there  will  be  a  declaration  that  the 
order  of  adjudication  is  not  to  prejudice 
the  right  of  the  appellants  to  prosecute 
the  first  petition,  and  all  proceedings 
under  that  adjudication  must  be  stayed 
until  after  the  first  bankruptcy  petition 
has  been  heard  and  disposed  of. 
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Against  this  order  Mason  &  Go.  ap- 
pealed. 

Mr.  Be  Oex  and  Mr.  E.  Cooper  WiUiSy 
for  tlie  appellants. — The  respondents  had 
no  loctia  standi  to  appeal.  They  were  not 
persons  "  agjiprieyed  "  by  the  adjudication 
within  the  meaning  of  section  71,  becanse 
they  soaght  an  adjudication  themselves. 

Mr.  Winshw  and  Mr.  W.  Wood,  for  the 
respondents. — This  case  is  governed  by 
the  4i8th  rule  in  bankruptcy.  The  cre- 
ditor who  first  petitions  is  entitled  to  have 
his  petition  heard  before  any  petition 
subsequently  presented,  because,  by  pre- 
senting his  petition,  he  is  taking  a  step 
at  his  own  risk  for  the  benefit  not  only  of 
himself,  but  of  all  the  other  creditors.  It 
has  been  the  invariable  practice  of  the 
London  Coart  of  Bankruptcy  for  years 
never  to  adjudicate  on  a  second  petition 
in  the  absence  of  the  first  petitioning 
creditor.  Notice  is  always  given  him  if 
the  second  petition  is  to  be  heard  first. 
Here  the  act  of  bankruptcy  in  both  peti- 
tions was  the  same,  and  both  petitions 
were  appointed  to  be  heard  on  the  same 
day  and  at  the  same  place  and  hour ;  and 
then  the  bankrupt,  without  any  notice 
being  g^ven  to  us,  consents  to  an  imme- 
diate adjudication  on  the  second  petition. 
A  bankrupt  will  never  be  allowed  by  a 
ruse  of  this  kind  to  get  rid  of  a  first 
petition.  The  only  reason  why  the  first 
petition  was  not  served  before  the  second 
was  that  the  debtor,  in  collusion  with  his 
solicitor,  avoided  the  service,  and  then 
consented  to  an  immediate  adjudication 
on  the  second  petition.  If  our  petition 
had  been  first  heard  we  should  have  had 
our  costs  and  the  conduct  of  the  pro- 
ceedings— 
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Bankruptcy  Rules,  1870,  rules  81, 33. 

We  are,  therefore,  persons  aggrieved. 

Mr.  De  Oex^  in  reply. 

Jah£8,  L.  J.,  said — ^I  am  of  opinion  that 
the  order  of  the  Chief  Judge  cannot  be 
sustained.  The  48th  rule  in  bankruptcy 
says  that  where  two  or  more  petitions 
are  presented  to  the  same  Court  against 
the  same  debtor,  the  petition  which  is 
first  presented  shall  be  firot  heard,  %.e,^ 


ccBteria  paribus,  the  petition  first  presented 
shall  be  first  heard.  Then  the  rule  goes 
on  to  say,  "Where  such  first  petition 
shall  not  have  been  served  ....  or  wb«re 
delay  will  be  avoided,  any  other  petition 
which  has  been  served  may  be  heard  " — 
that  was  the  case  here — "and,  if  the 
Court  makes  adjudication  thereon,  the 
Court  shall,  after  the  expiration  of  the 
time  allowed  for  appealing  against  the 
adjudication,  dismiss  all  the  other  peti- 
tions upon  such  terms  as  to  costs  as  it 
shall  deem  just.*'  Here  the  first  petition 
was  not  served,  and  therefore  the  Court 
had  jurisdiction  to  hear  the  second  peti- 
tion, which  had  been  served,  and  made  an 
adjudication  thereon ;  and  that  adjudica- 
tion stands,  and  I  have  heard  nothing 
that  impugns  its  validity.  It  may  be  that 
the  bankrupt  has  fiunlitated  that  adjudi- 
cation by  consenting  to  an  immediate 
adjudication  under  rule  42.  That  role 
says,  "  Where  a  petition  is  presented  and 
the  act  of  bankruptcy  stated  to  have  been 
committed  is  that  the  debtor  has  filed  in 
the  Court  to  which  the  petition  is  pre- 
sented a  declaration  admitting  his  in- 
ability to  pay  his  debts,  the  Court  may,  if 
the  debtor  consents  in  writing  thereto, 
hear  and  adjudicate  upon  the  petition 
forthwith."  This  rule,  therefore,  has  con- 
ferred on  a  debtor  the  power  to  fisMnlitate 
the  hearing  of  a  bankruptcy  petition. 
Therefore,  what  has  been  done  here  is 
right  in  point  of  form  and  cannot  be  set 
aside,  although  the  debtor  has  chosen  to 
avoid  the  service  of  the  first  petition,  and 
to  assist  the  second  petitioning  creditor  in 
getting  an  adjudication.  The  same  kind 
of  thing  used  to  be  frequently  done  in 
Chancery.  A  bill  was  filed  by  a  creditor 
against  the  executors  of  a  deceiaaed  debtor 
for  the  administration  of  bis  estate,  and 
then  another  bill  was  filed  by  another 
creditor  against  the  same  executors  for 
the  administration  of  the  same  estate,  and 
the  executors  consented  to  an  immedtate 
decree  in  the  second  suit.  I  cannot  see 
any  distinction  in  principle  between  a 
creditor  seeking  administration  of  an 
estate  in  Chancery  and  a  creditor  seeking 
the  administration  of  an  estate  in  Bank- 
ruptcy. What  the  Court  of  Chanoeiy 
did,  when  it  found  that  the  seoond  suit 
had  been  institoted  for  ike  purpose  of 


▼Ot  49.] 

In  re  WkUe  ;  er  parte  Mcuon,  App, 

AYoiding  admimfltration  nnder  the  first 
suit,  was  to  stay  the  proceedings  in  the 
first  suit,  and  to  give  the  plaintiff  in  thafc 
sait  liberty  to  apply  in  ihe  second  suit  for 
the  condnot  of  the  proceedings.  In  my 
opinion,  the  Court  of  Bankruptcy,  which 
is  also  a  Gonrt  of  EqniW,  has  fnll  power 
to  do  the  same  thing.  Here,  if  Nicholson 
A  Co.  had  applied  to  the  Oonnty  Court 
Jadge  and  said,  "  The  debtor  has  colluded 
with  the  second  petitioning  creditor,  and 
has  consented  to  an  immediate  adjudica- 
tion behind  our  back,  give  us  the  conduct 
of  the  proceedings,"  the  County  Court 
Judge  would  have  given  them  the  con* 
duct  of  all  the  proceedings  as  though  the 
acyudioation  had  been  made  on  their 
petition.  It  appears  to  me  that  the  first 
petitioning  crcKlitors  would  have  had  no 
difficulty  whatever  in  getting  an  order 
giving  them  the  conduct  of  the  proceed- 
ings in  consequence  of  this  contrivance 
between  the  debtor  and  his  solicitor. 
That  being  so,  the  respondents  are  in  the 
wrong  in  not  having  taken  the  proper 
course,  and  they  must  take  the  conse- 
quences. 

Bestt,  L.  J. — ^The  main  question  is  the 
true  oonstruction  of  rule  48.  [His  Lord- 
ship read  the  rule.]  It  seems  to  me  that 
the  time  there  alluded  to  is  the  time  when 
the  second  petition  is  called  on  to  be 
heard.  The  rule  says  that  '*any  other 
petition  which  has  been  served  may  be 
heard,"  which  seems  to  shew  that  a  se- 
cond petition  can  be  heard  immediately. 
The  Court  is  not  obliged  to  hear  it  or  to 
adjudicate  upon  it,  but  if  it  does,  then, 
after  the  time  limited  for  an  appeal,  the 
other  petition  must  be  dismissed.  Mr. 
Wood  referred  me  to  rule  60,  and  said 
that  that  rule  provented  the  interpretation 
I  am  putting  upon  rule  48.  But  rule  60 
is  a  provision  entirely  in  favour  of  a 
bankrupt,  and  does  not  apply  to  the  pre- 
sent case.  This  being  the  construction  of 
the  rules,  if  the  intent  and  meaning  of  the 
telegram  and  the  other  circumstances  had 
been  known  to  the  County  Court  Judge 
when  he  was  asked  to  hear  and  adja£- 
cate  upon  the  second  petition,  I  thins:  he 
probably  would  have  refused  to  hear  it. 
But  he  did  not  know  the  real  facts,  and 
ie  did  adjudicate  the  debtor  a  bankrupt* 
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and  I  am  not  propared  to  say  that  we 
ought  to  set  aside  that  adjudication.  It 
seems  to  me  that  the  wrong  remedy  was 
asked  for  by  the  respondents.  If  what  is 
alleged  is  true,  they  might  have  asked  for 
and  would  have  obtained  the  carriage  of 
the  proceedings  under  the  second  petition, 
but  that  cannot  be  done  now.  Assuming 
the  facts  alleged  to  be  true,  I  object  alto- 
gether to  what  has  been  done.  The  soli- 
citor had  no  business  to  interfere  at  all ; 
but  inasmuch  as  the  wrong  remedy  was 
soaght  by  the  respondents,  they  must  pay 
the  costs  of  this  appeal. 

CoTTOK,  L.  J.,  said — I  am  of  the  same 
opinion.  I  think  we  ought  to  consider 
what  order  ought  to  have  been  made  on 
the  appeal  by  the  first  petitioning  credi- 
tors to  the  Chief  Jadge  that  the  adjudica- 
tion might  be  set  aside.  I  have  very 
considerable  doubts  whether  thev  wero 
*'  persons  aggrieved  '*  by  the  adjudication. 
How  could  they  be  when  that  was  the  relief 
which  they  themselves  were  asking  for  by 
their  petition  ?  They  are  not  aggrieved 
by  the  adjudication  but  by  the  conso- 
quences  which  flow  from  it,  by  which 
they  lose  the  conduct  of  all  the  proceed- 
ings under  the  adjudication.  What  they 
OQght  to  have  done  was  to  apply  to  the 
Court,  not  to  set  aside  the  adjudication, 
but  that  ^  the  first  petitioning  creditors 
might  be  at  liberty  to  carry  on  the  pro- 
ceedings under  it,  and,  if  necessary,  to  use 
the  names  of  the  second  petitioning  cre- 
ditors for  that  purpose,  indemnifying  them 
against  costs.  But  it  is  too  late  now  to 
make  any  such  application,  for  a  trustee 
has  been  appointed.  I  am  of  opinion, 
however,  that  the  Court  has  full  power 
to  give  the  conduct  of  the  proceedings 
under  an  adjudication  to  the  first  petition- 
ing creditor  when  the  second  petitioning 
croditor  has,  in  collusion  with  the  debtor, 
snatched  an  adjudication  on  his  petition. 
Then  as  to  the  costs.  The  rospondents 
have  been  wrong  throughout.  Instead  of 
asking  for  the  conduct  of  the  proceedings, 
they  asked  that  the  adjudication  might 
be  annulled,  and  therefcro  they  must  pay 
the  costs  of  the  appeal  and  of  the  Court 
below ;  but  they  must  have  the  costs  of 
their  petition  up  to  the  time  of  the  adju- 
dication out  of  the  bankrupt's  estate. 
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James,  L.J.— I  wish  to  add  that  I  fnlly 
sigree  with  Lord  Juatice  Cotton  that  the 
respondents  were  not "  persons  aggrieved  " 
by  the  adjudication  within  the  meaning 
of  section  71  of  the  Bankruptoy  Act, 
1869. 

Appeal  accordingly  aUowed  wUh 

coats. 


Solicitors— Layton  &  Jaques,  agents  for  D.  H. 
Porrett,  Sheffield,  for  appellants ;  Nash  &  Field! 
fop  respondents. 


[N^a 


Bacon,  0. J.  "1  In  re  abmytaqb  ;   ex  parte 

1880.         I       MOORE      AHD      BOBINSON'S 

March  22.    r     nottihghamshibb    bank- 

Aprai2,19.J        INQ  OOMPAMY. 

Bm  of  SaU-^EegistraHonr—Trade  Ma- 
chinery assigned  together  with  Freeholds^ 
Bills  of  Sale  Act,  1878,  ss.  4,  5,  7— To 
what  extent  retrospective. 

Section  7  of  the  Bills  of  Sale  Act,  1878, 
%s  retrospective  to  the  extent  of  giving  a 
fiaed  legislative  construction  to  the  term 
"sepa/rately  assigned  or  charged''  as  re- 
gards  all  deeds,  whether  executed  since  or 
before  the  commencement  of  that  Act,  hut 
is  not  so  for  the  purpose  of  extending  to 
deeds  executed  before  the  commencement  of 
the  Act  the  under  meaning  gvoen  to  the 
term  'UhaUds  **  by  sections  4  and  5. 

Appeal  from  the  County  Court  at 
Derby. 

On  the  10th  of  December,  1878,  the 
debtors,  Messrs.  Armytage,  executed  a 
mortgage  to  the  appellants  of  a  freehold 
stonequarry,  "together with  the  limekihis, 
Btone-sawing  mills,  buUdings,  steam  en- 
gines, boilers,  furnaces,  shafts,  gearing, 
motive  power,  plant,  fixed  and  movable 
machinery,  apparatus,  rails,  sleepers,  im- 
plements, fittmgs,  and  fixtures  of  every 
description,  now  or  at  any  time  hereafter 
fixed  to  or  placed  upon  or  used  in  or 
about "  the  quarry.  The  whole  subject- 
matter  mortgaged  was  included  in  one 
testatum :  there  was  a  power  to  sell  the 
hereditaments  and  premises  thereinbefore 
expressed  to  be  thereby  granted  "  or  any 


part  or  parte  thereof,  either  together  or 
in  parcels,"  and  the  mortgagors  agreed 
to  attorn  tenante  to  the  mortgagees  at 
the  rent  of  4002.  a  year. 

This  deed  was  never  registered  as  a 
bill  of  sale.  Before  the  date  of  the  deed 
the  mortgagors  had  erected  a  steam  oraiie 
and  laid  down  a  tramway  at  ttie  quarry. 
In  July,  1879,  Messrs.  Armytage  pre* 
sented  a  petition  for  liquidation,  ana  in 
August^  1879,  a  trustee  was  appointed. 
At  the  latter  date  there  remained  in  the 
debtors'  possession  at  the  quafry,  amongrt 
other  things,  the  steam  crane  and  the 
rails  of  the  tramway,  both  of  which  the 
trustee  claimed.  The  County  Court 
Judge  by  the  order  appealed  from  ad* 
judged  the  crane  to  be  the  property  of  the 
mortgagees,  and  the  rails  of  the  trustee. 
Both  trustee  and  mortgagees  appealed. 

The  evidence  as  to  the  mode  in  which 
the  crane  and  rails  were  attached  to  the 
gronnd  was  somewhat  conflicting,  bat 
the  Chief  Judge  was  of  opinion  that  both 
crane  and  rails  were  so  fixed  to  the  free- 
hold as  to  be  incapable  of  removal  with* 
out  damage  to  it. 

Mr.  Be  €fex  and  Mr.  A,  Morley^  for  the 
banking  company,  the  mortgagees. — Upon 
the  evidence  both  these  artddes  were 
fixed  to  the  freehold,  so  that,  although 
trade  machinery,  neither  the  steam 
crane — 

Longbottom  v.  Berry,  39  Law  J.  Bep. 
Q.B.  87 ;  Law  Bep.  5.  Q.B.  123 ; 
nor  the  tram  rails — 

Turner  v.  Oameron,  39  Law  J.  Bep. 
Q.B.  125 ;  Law  Bep.  6  Q.B.  306 ; 
would  have  been  considered  chattels  be- 
fore the  Bills  of  Sale  Act,  1878— 

Mather  v.  Fraser,  2  Kay  A;  J.  536 ; 

25  Law  J.  Bep.  Chano.  361 ; 
Holland  v.  Hodgson,  41  Law  J.  Bep. 
C.P,  146 ;  Law  Bep.  7  C.P,  328. 
It  is  true  that  the  Act  makes  trade  ma* 
chinery  "chattels,"  but  it  is  not  retro- 
spective (section  3),  and  this  deed  was 
executed  before  it  came  into  operation. 

Mr,  Winshw  and  Mr.  Horace  Smith,  for 
the  trustee. — Under  the  law  as  it  existed 
before  the  Bills  of  Sale  Act,  1878,  even 
assuming  that  these  articles  were  aotoal^ 
fixed  to  the  freehold,  this  instnunenl 
would  have  required  registration,  for  it 


Vol.  49.1  MICFAKTiMAfl  187a  TO  MICHAELMAS  1880. 

h  re  Am^tage  ;  ex  parte  Moore  imd  Bobinoon*e  Notta  Bankmg  Co, 


61 


inokdes  things  plainly  chattels  as  well 

as  artioles  which  may  or  may  not  be  so — 

WaterfaU  y.  Penisione^  6  £.  &  B. 

876  ;  26  Law  J.  Bep.  Q.B.  100 ; 
Begbie    y.    FenwicJc,    Law    Bep.    8 

Chano.  1076  (n) ; 
Bx  parte  DagUeh,  42  Law  J.  Bep. 
Bankr.  102 ;  Law  Bep.  8  Ohanc. 
1072; 
Ex  parte  Barolayj  43  Law  J.  Bep. 
Bankr.  137 ;  Law  Bep.  9  Chanc. 
576. 
Bnt  botii  tram  rails— 

The  Duke  of  Beaufort  y.  Bates,  3  De 
Qex,  F.  &  J.,  381 ;   31  Law  J. 
Bep.  Ohanc.  481— 
and  cranes — 

Bx  parte  AMwry,  38  Law  J.  Bep. 

Bankr.  9 ;  Law  Bep.  4  Chano. 

630— 

haye  before  the  Bills  of  Sale  Act,  1878, 

been  actually  held  to  be  not  fixtures,  but 

ohatfda. 

But  that  Act  (section  5)  renders  fcrade 
machinery  (which  these  certainly  are) 
"  chattels,''  and  section  7,  when  it  says, 
^No  fixtures  ....  shall  be  deemed 
under  this  Act  to  be  separately  assigned 
....  by  reason  only  that  they  are  as- 
signed by  separate  words,  or  that  power 
is  giyen  to  sever  them,  .  .  .  ."  excludes 
trade  machinery  from  the  term  "  fixtures." 
That  being  so,  the  latter  part  of  section 
7  says  that,  "  the  same  rule  of  construc- 
tion shall  be  applied  to  all  deeds  and 
instruments,  including  fixtures,  .... 
executed  before  the  commencement  of 
this  Act."  The  object  and  efiect  of  the 
Act  was  finally  to  settle  conflicting  de- 
cisions, and  to  put  one  legislative  con- 
struction upon  all  deeds,  whether  executed 
since  or  before  the  commencement  of  the 
Act,  and  thus  to  apply  the  definition  of 
the  term  "  fixtures  "  contained  in  the  Act, 
to  all  deeds  whether  old  or  new. 

This  deed  should,  therefore,  have  been 
registered  as  a  bill  of  sale. 

Bacon,  O.J. — ^I  have  listened  with 
much  interest  to  the  argumente  addressed 
to  me,  but  have  no  difficulty  in  deciding 
the  questions  raised,  whether  of  &ct,  or 
of  law,  upon  the  construction  of  the 
statute^  wluoh  had  for  ite  object  to  make 
ti^e  law  perfectly  clear  not  only  as  to 


deeds  executed  after,  but  also  as  to  those 
executed  before  the  Stetute  came  into 
operation. 

I  can  entertain  no  doubt  upon  the  evi- 
dence that  these  things  were  plainly 
fixtures,  as  that  term  was  understood  be- 
fore the  passing  of  the  new  Act.  I  con- 
sider that  the  rails  and  sleepers  are  one 
thing  put  down  in  such  a  way  as  to  be 
incapable  of  removal  without  damage  to 
the  freehold,  and  my  opinion  is  the  same 
with  regard  to  the  crane. 

Then  how  is  it  under  the  new  AotP 
The  4th  section  says,  '^The  expression 
personal  chattels  shall  mean  goods  .... 
and  (when  separately  assigned  or  charged) 
fixtures  and  growing  crops,  but  shall  not 
include  ....  fixtures  (except  trade 
machinery  as  hereinafter  defined)  when 
assigned  together  with  a  freehold  or 
leasehold  interest  in  any  land  or  building 
to  which  they  are  affixed."  Then  follows 
the  5th  sectioD,  which  enacts  that  trade 
machinery  shall  be  deemed  to  be  per- 
sonal chattels,  with  certain  exceptions. 
1  quite  agree  with  Mr.  Winslow's  ar- 
gument thEbt  the  7th  section  of  the  new 
Bills  of  Sale  Act  should  be  read  as  if  it 
had  said,  Whereas,  in  certein  cases,  it 
has  been  decided  by  Vice-chancellor 
Wood,  and  other  Judges,  that  an  instru- 
ment which  conyeys  an  interest  in  land, 
and  at  the  same  time  things  which  are 
chattels,  does  not  require  registration,  and 
in  certain  other  cases  a  contrary  decision 
has  been  come  to,  now  in  order  to  remove 
all  doubte,  be  it  enacted — and  so  on ; 
and  the  Legislature  then  proceeds  by 
enactment  to  establish  the  principle  laid 
down  by  yice-Ghancellor  Wood.  That 
section,  ru  fact,  defines  what  is  meant  by 
fixtures  being  '*  separately  assigned,  or 
charged,"  and  says,  that  they  are  not  to 
be  deemed  to  be  so  by  reason  only  that 
they  are  assigned  by  separate  words,  or 

Eower  is  given  to  sever  them  from  the 
md,  if  by  the  same  instrument  any  free- 
hold or  leasehold  interest  in  the  land  to 
which  they  are  attached  is  also  conveyed 
or  assigned  to  the  same  person  or  persons ; 
and  the  latter  part  of  the  section,  for  the 
purpose  of  removing  all  doubt  and  diffi- 
culty arising  out  of  the  conflicting  de- 
cisions, provides  that  the  same  rule  of 
construction    of  the    term    "separately 
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assigned  or  charged  ''  shall  be  applied  to 
bills  of  sale  ezecated  before  the  com- 
mencement of  the  Act.  For  that  par- 
pose  the  new  Act  is  no  doabt  retrospec- 
tive, bat  I  cannot  agree  with  the  arga- 
ment  that  it  is  also  retrospective  for  the 
parpose  of  extending  to  old  deeds  the 
wider  interpretation  of  the  term  *'  chat- 
tels '*  given  by  the  4th  and  5th  sections  of 
the  new  Act.  I  have,  therefore,  to  look 
at  the  terms  of  the  deed.  [His  Lordship 
read  the  deed,  and  was  of  opinion  that 
there  was  a  conveyance  of  the  land  and 
the  rails  and  crane  together  in  each  a 
manner  that  registration  would  have  been 
unnecessary  under  the  old  law,  and  con- 
tinued :  ]  In  my  opinion ,  upon  every  ground 
the  appeal  of  the  trustee  must  fail,  and  he 
must  pay  the  costs  of  the  mortgagee 
both  here  and  in  the  Court  below. 


Solicitors — T.  W.  Nelson,  agent  for  Freeth,  Kaw- 
Bon  &  Cartwright,  Nottingham,  for  mort- 
gagees ;    F.   C.   Greenfield,  agent    for    Leech, 

-    Smith  &  Bronghall,  Derby,  for  trastee. 


[IN  THE  COURT  OF  APPEAL.] 

Jambs,  L.J.         "v 

Baooallat,  L.J.  I  Ex  parte  thb  national 

BbAMWELL,  L.J.   >      MERCANTILE   BANK ;  in 

1880.  I      re  hatnes. 

AprillS,  22.  J 

Bm  of  Sale — Validity  of — StaiemevU  of 
Oonsideraiion — Explanation  and  AtiestO' 
tion  by  Solicitor — BiUs  of  $ale  Act,  1878 
(41  ^  42  Vict.  c.  81),  8.  10,  stib-ss.  1,  2. 

The  hunness  that  is  by  the  Bills  of  Sale 
Act  required  to  he  stated  in  the  affidavit,  is 
that  by  which  the  grantor  of  the  bill  of  sale 
ordinarily  seeks  to  inake  his  livelihood,  in 
respect  of  which  he  contracts  debts,  and 
which  is  his  substantial,  as  distinguished 
from  any  ancillary  employment  which  he 
may  carry  on  in  addition  for  amusement  or 
otherwise. 

The  Act  of  1878,  section  10,  sub-secOon 
1,  does  not  require  that  in  point  of  fact  the 
effect  of  the  bill  of  sale  should  be  explained 
by  the  attesting  solicitor  to  the  gra/ntor^  but 


[N.S. 
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only  that  the  solicitor  should  state  that  he 
had  done  so ;  amd  the  negleot  by  the  soUcOor 
to  perform  his  duty  of  giving  the  explanO' 
tion  does  not  avoid  the  bUl  of  sale  {either 
as  against  the  grantor  himself  or  amy  other 
person). 

The  consideration  which  the  Act  requu'es 
to  be  staled  in  the  deed  is  the  real 
ation  as  between  the  grantor  and 
that  which  would  have  been  properly  stated 
in  the  deed  independently  of  the  Act;  but 
the  Act  does  not  require  every  collateral 
bargain  or  stipulation  corrected  wilh  ihe 
advances  to  be  set  out. 

Appeal  from  ihe  decision  of  the  Chief 
Jadge,  affirming  the  decision  of  the  Judge 
of  the  Croydon  County  Court,  holding 
that  a  bill  of  sale  given  by  the  debtor 
Hajnes  to  the  bank  was  void  as  against 
the  trustee  in  his  liquidation. 

The  bill  of  sale  was  executed  on  the 
3rd  of  March,  1879,  and  after  ^xecitiDg 
that  the  bank  had  agreed  to  advance  to 
Haynes  2,0502.,  witnessed  that  in  oon- 
sideration  of  the  sum  of  2,0502.  advanced 
to  him  by  the  bank  at  or  before  the  exe- 
cution of  the  deed,  Haynes  assigned  to 
the  bank  his  furniture,  growing  crops,  dbc. 

In  the  bill  of  sale  Haynes  deaoribed 
himself  as  of  Chelsfield  Hall  Farm,  near 
Orpington,  in  the  county  of  Kent,  fanner 
and  auctioneer. 

The  execution  of  the  bill  of  sale  was 
attested  by  two  witnesses,  one  of  whom 
was  a  solicitor,  and  the  attestation  claoae 
affirmed  that  the  elEect  of  the  deed  had 
been  duly  explained  to  Haynes  previous 
to  his  executing  it. 

In  the  affidavit  made  on  the  registra- 
tion of  the  bill  of  sale,  Haynes  again 
described  himself  as  a  farmer  and  auc- 
tioneer residing  at  Chelsfield  ELall  Fann. 

Three  objections  were  raised  as  to  the 
validib^  of  the  deed — 

1.  The  affidavit  did  not  truly  state  the 
residence  and  occupation  of  the  grantor. 
The  grantor  at  the  date  of  the  deed  was 
farming  and  living  at  Chelsfield  Hall 
Farm,  and  had  done  so  for  four  years 
previously.  Before  that  he  had  be^  an 
auctioneer,  with  an  office  at  64,  King 
William  Street,  London,  on  the  door  of 
which  was  a  plate  with  his  name  on  it 
He  had  also  been  in  the  habit  of  djaoonntp 
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ing  bills  at  the  same  office,  and  it  was 
alleged  that  he  still  carried  on  that  busi- 
ness, and  onght  to  have  described  himself, 
for  the  benefit  of  his  London  creditors,  as 
a  bill  discounter.  Bat  npon  the  evidence 
the  Conrt  came  to  the  conclasion  that  he 
had  for  some  time  practically  ceased  to 
carry  on  any  bUl-disconnting  business, 
tiiongh  he  occasionally  renewed  old  bills 
of  his  which  were  outstanding,  and  some 
of  which  were  held  by  the  bank. 

2.  That  the  bill  of  sale  had  not  been 
fdlly  explained  by  the  attesting  solicitor, 
aithoogh  the  attestation  clause,  as  re- 
quired by  the  Act  of  1878,  stated  that  it 
had  been  so  explained.  Haynes,  by  an 
affidavit,  swore  that  the  solicitor  had  not 
informed  him  of  a  provision  in  the  deed 
that  the  bank  were  to  be  at  liberty  to 
charge  a  five  per  cent,  commission  on 
taking  possession  under  the  deed. 

3.  That  the  consideration  was  not  truly 
stated.  The  loan  recited  in  the  deed  was 
the  sum  of  2,0502.;  but  the  debtor  had 
handed  back  to  the  bank  a  bag  containing 
550^,  part  of  the  advance  of  2,0502.,  for 
the  puipose  of  taking  up  some  of  the 
outstanding  bills  on  which  he  was  liable 
to  the  bank. 

The  Chief  Judge  held  the  objections 
good,  and  declared  the  bill  of  sale  void. 

Mr.  Winslow  and  Mr.  Bohson,  for  the 
bank. — ^The  fact  that  the  grantor  had  car- 
ried  on  formerly  the  business  of  a  bill 
discounter  does  not  make  the  description 
of  his  residence  and  occupation  as  given  in 
the  bill  of  sale  and  affidavit  insufficient. 

His  reaidence  and  his  principal  occu- 
nation — ^that  from  which   he  makes  his 
Hring — ^10  stated,  and  that  is  enough — 
Lfickin  V.  Hamhyn,  18  W.B.  43 ; 
Tuion  V.  Sarumer,  3  Hurl.  &  N.  280 ; 

27  Law  J.  Rep.  Exch.  293  ; 
Sfniih  V.  Cheese,  45  Law  J.  Bep.  G.P. 

156 ;  Law  Bep.  1  C.P.  D.  60 ; 
Ex  parte  The  Naiiondl  DepoBit  Bank, 

26  W.R.  624 ; 
Ex  parte  Harvey,  2  Mont.   &  Ayr. 
593;  1  Deac.  571. 
The  business  of  a  bill  discounter  is  one 
unknown  to  the  law.     He  never  was  de- 
scribed as  such. 

The  consideration  was  in  fact  2,050{. ; 
that  was  the  real  consideration  for  which 


the  bill  of  sale  was  given ;  and  the  colla- 
teral or  ancillary  arrangement  that  he 
should  pay  back  a  part  for  the  purpose  of 
taking  up  bills  on  which  he  was  indebted, 
and  for  which  he  was  liable  to  the  com- 
pany, need  not  be  stated. 

Then,  as  to  the  third  objection,  the  Act 
does  not  require  an  explanation  by  the 
solicitor  to  make  the  deed  good — it  re- 
quires attestation  by  a  solicitor,  and  a 
statement  that  he  has  explained  the 
deed — 

Davis  V.  Ooodman,  49  Law  J.  Bep. 
C.P.  344,  reversing  49  Law  J.  Bep. 
C.P.  101 ;  Law  Bep.  5  C.P.  D.  128, 
reversing  Law  Bep.  5  C.P.  D.  20 ; 
Hill  V.  Kirkwood,  28  W.B.  359. 
Mr.   Hemming  and  Mr.    B.    Vaughan 
WiUiams,  for  the  trustee  in  liquidation. — 
The  description  of  the  grantor  as  farmer 
and  auctioneer  in  his  farm  in  Kent  is  not 
sufficient  to  give  notice  to  his  creditors 
who  knew  him  in  London  as  a  bill  dis- 
counter— 

Larchin  v.  The  North  Western  Deposit 
Bank,  44  Law  J.  Bep.  Exch.  71 ; 
Law  Bep.  10  Exch.  64. 
Then,  as  to  the  explanation  by  the  soli- 
citor.    The  cases  of 

Davis  V.  Ooodmam  {uhi  supra) 
and 

Hill  V.  Kirkwood  (ubi  supra) 
are  cases  where  the  question  has  arisen 
between  grantor  and  grantee,  and  it  may 
be  right  that  the  grantor  should  in  that 
case  be  bound ;  but  no  case  has  yet  been 
decided  under  the  8th  section  of  this  Act 
as  between  the  grantee  and  the  trustee  of 
the  grantor,  who  is  a  trustee  for  all  the 
creditors. 

Can  a  bill  of  sale  be  said  to  be  duly 
attested  if  a  solicitor  state  something  that 
'  is  not  true  in  the  attestation  clause  P 

Then,  as  to  the  consideration.  The 
transaction  in  the  bank  parlour  must  be 
taken  to  have  been  a  comedy  or  farce,  as 
it  was  called  by  the  Chief  Judge.  The 
true  consideration  was  clearly  1,5002.,  not 
2,0502.  There  was  a  bargain  between  the 
parties  as  to  application  of  the  loan. 

The  consideration  is  not  properly  set 
forth,  and  therefore,  on  the  authority  of 
Ex  parte  Carter ;  in  re  Threappleton^ 
Law  Bep.  12  Ch.  D.  908, 
the  bin  of  sale  is  yoid. 
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James,  L.J. — I  am  of  opinion  that  the 
judgment  of  the  Chief  Jndge  ought  not 
to  be  affirmed.  Three  points  have  been 
made.  The  first  is  the  alleged  misde- 
scription of  the  grantor  of  the  bill  of  sale. 
He  described  his  residence  accurately — 
it  was  the  only  residence  he  had — and  he 
described  himself  as  a  farmer  and  auc- 
tioneer. Now  it  is  beyond  all  question 
that  the  business  of  a  farmer  was  sub- 
stantially his  only  bosiness ;  he  was  not 
occupying  a  farm  for  amusement,  but 
&rming  was  his  main  business — ^the  busi- 
ness by  which  he  was  minded  to  obtain 
and  endeavoured  to  obtain  his  living,  and 
in  respect  of  which  he  contracted  debts. 
He  hsbd  formerly  been  an  auctioneer,  and 
had  his  name  on  a  plate  on  the  door  of 
an  office  in  London.  But  it  is  said  that 
he  ought  also  to  have  described  himself 
as  a  bill  discounter.  What  is  the  exact 
business  P  It  is  of  course  a  very  common 
habit  for  bankers  and  bill  brokers,  and 
other  merchants  in  general,  whose  busi- 
nesses are  known  to  the  law,  to  discount 
bills ;  but  bill  discounting  is  not  a  trade 
known  to  the  law,  as  f af^  as  I  know,  nor  is 
it  io  be  found  given  as  a  trade  in  any  of 
the  Bankruptcy  Acts.  To  a  certain  extent 
this  man  did  attempt  to  make  a  living 
out  of  the  practice  of  discounting  hills. 
But  I  am  quite  satisfied  from  the  evidence 
that  for  aU  practical  purposes  the  whole 
thing  had  come  to  an  end  before  the  bill 
of  sale  was  executed.  For  the  purpose 
of  discounting  bills  a  man  must  have  cash 
or  credit ;  but  here  the  debtor's  cash  was 
exhausted,  and  his  credit  exhausted,  for 
all  practical  purposes,  months  before  the 
execution  of  this  bill  of  sale ;  and  all  he 
was  doing  was  this:  there  being  bills 
which  he  had  discounted  outstanding  in 
the  hands  of  the  bankers  who  had  given 
him  credit,  and  on  which  bills  he  was 
liable  to  the  bankers  when  they  were 
coming  due,  and  in  order  to  prevent  being 
pressed  by  the  bank  for  payment,  he  ob- 
tained from  his  customers  renewed  bills, 
which  he  could  take  to  the  bank  in  sub> 
stitution  of  the  old  ones.  All  that  he  was 
doing  was  renewing  those  bills  for  the 
purpose  of  avoiding  being  pressed  by  the 
bank,  and  for  all  practical  purposes  he 
was  not  carrying  on  the  business  of  a  bill 
discounter.    It  does  not,  therefore,  appear 


to  me  that  he  misdescribed  his  residenoe 
or  his  occupation. 

The  second  point  is  this :  the  grantor 
had  not  had  the  contents  of  the  bill  of 
sale  fully  explained  to  him  before  he  exe- 
cuted it.  That  point  came  before  ns  re* 
cently  in  the  case  of  HiU  v.  Kirkwood^ 
although  it  did  not  then  require  actual 
decision ;  but  I  desire  now,  as  the  matter 
is  raised  for  adjudication,  to  express  mr 
opinion  on  this  question.  What  the  10th 
section  of  the  Bills  of  Sale  Act^  1878, 
requires,  is  that  the  bill  of  sale  shall 
be  attested  by  a  solicitor,  and  ''the  at- 
testation shall  state  that  before  the 
execution  of  the  bill  of  sale  the  e&oi 
thereof  has  been  explained  to  the  grantor 
by  the  attesting  solicitor."  But  thai 
provision  is  not  accompanied  by  anj 
enactment,  express  or  implied,  that  the 
neglect  by  the  solicitor  to  perform  the 
duty  which  he  states  he  has  performed — 
that  is,  the  neglect  by  the  solicitor  follj 
to  explain  to  the  grantor  the  oontenis  of 
the  bill  of  sale — ^is  an  omission  which 
renders  the  bill  of  sale  void  either  as 
against  the  grantor  or  any  other  person. 

As  regards  the  ntmtor,  the  matter  has 
been  already  decided  by  the  Court  of 
Appeal  at  Westminster  in  Danfis  t.  Oood» 
man,  that  such  omission  does  not  avoid 
the  biU  against  hinu  If  it  is  not  TCHd 
against  the  grantor  it  is  not  void  against 
anybody  who  derives  title  through  him, 
unless  there  be  some  statutory  provisioii 
which  places  such  a  person  in  a  difbrani 
position. 

Now,  under  the  8th  section,  as  against 
certain  persons  claiming  through  the 
grantor,  the  trustee  in  his  bankraptcj,  or 
his  execution  creditor,  it  is  enaoted  that 
certain  violations  of  the  Act  shall  avoid 
the  biU  of  sale ;  that  is,  that  those  per- 
sons, in  respect  of  those  particulars  snail 
stand  on  a  different  footing  from  the 
grantor.  There  is  no  such  provision  in 
respect  of  the  omission  of  any  of  the 
things  required  by  sub-section  1  of  the 
10th  section.  It  is  no  duty  of  this  or  any 
other  Court  to  introduce  into  an  Act  an 
enactment  which  is  not  contained  in  it, 
because  it  may  be  thought  to  be  a  logiosl 
addition  to  the  Act.  I  do  not  mean  to  say 
that  I  think  that  the  provision  which  it 
is  suggested  we  ought  to  imply  would  hs 


MICHAELMAS  iW  to  MICHAELMAS  1880. 


Vol.  49.] 

£r  parte  National  Mercaaiiile  Bank  ;  in  re  Haines,  App, 


65 


a  logical  addition,  for  I  think  all  the  Act 
was  intended  to  require  was,  that  there 
shall  he  a  solicitor,  and  he  shall  attest 
the  execution  of  a  bill  of  sale,  and  in  the 
attestation  shall  state  that  he  explained  to 
the  grantor  the  effect  of  the  bill  of  sale 
before  execution.  The  Leeislatare  thoa  ght 
that  thej  were  giving  the  grantor  pro- 
tection bj  requiring  the  solicitor  to 
pledge  his  word  that  he  had  given  the 
explanation.  That  protection  may  not 
be  always  sufficient,  but  that  is  all  which 
the  Legislature  saw  its  way  to  give.  The 
solicitor,  being  an  officer  of  the  Court,  is 
liable  to  punishment  for  improper  con- 
duct ;  he  would  be  liable  to  an  action  at 
the  suit  of  his  client,  and  to  proceedings  of 
a  penal  character  in  respect  of  any  frau- 
dulent collusion  between  him  and  the 
grantee.  I  am  of  opinion  that  when 
&ere  is  such  an  attestation  the  provisions 
of  the  Act  are  fuUy  complied  with,  and 
that  the  validity  of  the  bill  of  sale  is  not 
affected  by  the  omission  of  the  attesting 
flolicitorto  give  the  explanation  which  he 
says  that  he  has  given. 

Then  the  third  objection  is  this,  that 
the  consideration  is  not  stated  in  the  bill 
of  sale  as  required  by  the  statute.  The 
statute  requires  that  the  bill  of  sale  shall 
set  forth  the  consideration  for  which  such 
hill  was  given ;  of  course  if  the  considera- 
tion is  to  be  set  forth  it  must  be  set  forth 
tmly ;  though  I  do  not  think  that  it  need 
be  set  fortii  with  minute  accuracy,  it 
must  be  set  forth  substantially. 

In  my  opinion,  the  consideration  for 
this  biU  of  sale  was  really  the  advance  of 
a  loan  of  2,0502.,  which  was  lent  by  the 
bank  to  the  grantor.  Mr.  Williams  put 
it  that  any  collateral  stipulations  con- 
nected  with  the  application  of  the  money 
lent  should  be  set  forth  as  part  of  the 
consideration,  and  that  there  should  be 
recitals  shewing  the  proposed  dealings 
with  the  money.  I  cannot  think  that 
the  insertion  of  recitals  stating  the  motive 
and  object  of  the  advance  and  collateral 
stipulations  is  required  by  the  Act. 

The  motive  of  the  lender  is  no  part  of 
the  consideration,  though  it  may  be  a 
collateral  inducement  to  the  advance. 
Suppose  that,  instead  of  there  having 
been  bills  due  by  the  grantor  to  the  bank 
there  had  been  outstimding  in  the  hands 
Vol.  I^.—Pahxb. 


of  some  other  bank,  bills  upon  which  the 
lenders  were  liable,  and  they  had  said  to 
the  borrower,  You  must  take  up  those  bills; 
or,  suppose  a  loan  made  upon  the  security 
of  farming  stock,  and  the  lender  said,  You 
must  pay  the  rent  due  to  your  landlord, 
or  my  security  will  be  prejudiced.  They 
are  stipulations  which  may  be  honestly 
made,  and  form  part  of  the  bargain  be- 
tween the  parties,  but  yet  form  no  part 
of  the  consideration  which  is  by  the  Act 
required  to  be  set  out.  The  Act  re- 
quires the  real  consideration  to  be  set  out, 
but  does  not  require  that  every  bargain 
or  thing  connected  with  the  advance 
should  be  set  out.  Of  course  a  bargain 
that  the  whole  sum  which  is  stated  to  be 
the  consideration  shall  be  handed  back 
again  by  the  grantor  would  be  a  sham, 
and  the  Court  would  know  how  to  deal 
with  it ;  but  a  bargain  that  the  part  of 
the  money  advanced  shall  be  applied  in 
payment  off  of  a  debt  really  due  from  the 
borrower  to  the  lender  is  not  in  any  sense 
a  sham. 

The  Chief  Judge  characterised  what 
took  place  in  this  case  as  a  comedy,  but 
I  see  no  reason  for  so  characterising  it. 

In  the  cases  of  payment  for  shares  in 
a  company  where  there  are  two  debts — 
one  due  from  the  company  to  the  share- 
holder and  the  other  due  from  him  to 
the  company  in  respect  of  calls  on  the 
shares — ^we  have  frequently  held  that  it  is 
not  necessary  to  go  through  the  form  of 
paying  with  one  hand  and  receiving  it 
back  again  with  the  other,  but  that  the 
one  debt  may  be  set  off  against  the  other; 
but  the  going  through  that  form  does 
not  make  the  transaction  bad,  and  that 
is  in  fact  what  has  been  done  here. 

According  to  my  view,  the  real  consi- 
deration as  between  the  grantor  and 
grantee — that  is,  the  consideration  which 
would  have  been  properly  stated  in  the 
deed  independently  of  the  Act — ^is  that 
which  the  Act  requires  to  be  stated  in 
the  bill  of  sale,  and  that  course  has  been 
stated  in  this  case. 

Baooallat,  L.J. — The  Chief  Judge  hafl 
held  that  the  bill  of  sale  duly  executed 
and  attested  is  void  as  against  the  trustee 
in  liquidation  of  the  grantor.  Against 
that  judgment  this  appeal  is  brought. 

K 
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Three  gronnds  are  urged  for  upbolding 
the  decision  of  the  Court  below.  The 
first  is  misdescription  of  the  residence 
and  occupation  of  the  grantor.  The 
second,  that  no  explanation  was  in  fact 
given  bj  the  solicitor,  though  the  attes- 
tation  states  that  it  was  given;  and 
thirdly,. that  the  consideration  for  which 
the  bill  was  given  was  untruly  set  forth. 

As  to  the  first  objection.  The  pro- 
vision in  sub-section  2  of  the  10th  section 
of  the  Act  of  1878  is  not  new,  it  was 
contained  in  the  old  Act  of  1854,  and 
what  is  meant  by  the  word  "  occupation  ** 
in  the  1st  section  of  that  Act  is  settled 
by  a  decision  of  Jyuchin  v.  Hamhyn,  the 
judgment  of  which  I  accept.  Chief  Baron 
Kelly  says,  "  The  word  occupation  in 
the  Act  means  the  trade  or  calling  by 
which  the  maker  of  the  bill  of  sale  or- 
dinarily seeks  to  get  his  livelihood."  And 
Baron  Martin  says,  "  The  word  occu- 
pation in  the  Act  means  the  business  in 
which  a  man  is  usually  engaged,  to  the 
knowledge  of  his  neighbours.  The  in- 
tention is  that  such  a  description  should 
be  given  that,  if  enquiry  be  made  in  the 
place  where  the  person  resides,  he  may 
be  easily  identified.*' 

There  can  be  no  question  here  that  the 
grantor's  residence  is  properly  described, 
and  his  occupation  properly  stated.  It 
is  not  necessary  to  refer  again  to  what 
Lord  Justice  /ames  has  said  as  to  the 
evidence  of  the  bill  discountiug.  It  is 
impossible  to  say  that  he  obtained  his 
livelihood  by  bill  discounting.  Whether 
the  practice  of  bUl  discounting  is  an  oc- 
cupation within  the  Act  of  Parliament  is 
a  point  on  which  I  do  not  desire  to  give 
an  opinion.  It  is  suggested  that  the 
addition  of  the  word  auctioneer  in  the 
description  is  misleading;  but  an  anc- 
tioner  is  a  trader  within  the  Act,  and  at 
that  time  he  was  in  fact  tenant  of  an 
office  in  London,  on  the  door  of  which  his 
name  appeared  on  a  plate.  I  am,  there- 
fore, of  opinion  that  his  residence  and 
occupation  have  been  correctly  described. 

As  to  the  second  objection.  It  is  clear 
that  there  is  an  attestation  clause  here, 
and  it  states  that  before  the  execution  of 
the  hill  of  sale  the  solicitor  explained  to 
the  g^ntor  the  effect  of  the  bill  of  sale. 
If  that  is  so,  all  that  the  Act  requires  to 


be  done  has  been  done ;  we  should  not 
be  justified  in  going  behind  the  Act  and 
asking  whether  an  explanation  was  given, 
or  what  the  nature  of  the  explanation 
was.  No  doubt  this  provision  is  introduced 
for  the  benefit  of  the  grantor ;  and  it  may 
very  well  be  that  if  no  explanation,  or  an 
insufficient  explanation,  has  been  given, 
the  solicitor  would  be  liable  to  proceedings 
at  the  suit  of  the  grantor. 

On  the  third  point,  a  very  subtle  ar« 
gument  has  been  offered  by  ^.  Williams. 
No  doubt  the  consideration  for  the  bill  of 
sale  was  the  sum  of  2,0502.  The  &ct 
that  5502.,  part  thereof,  was  applied  and 
agreed  to  be  applied  in  taking  np  bills 
on  which  the  grantor  was  liable  to  the 
grantee,  does  not  appear  to  me  to  make 
any  difference. 

Mr.  Hemming  referred  to  the  case  of 
Ex  parte  Oarter ;  in  re  ThreappleUm^  in 
which  the  Chief  Judge  held  that  the  con- 
sideration for  the  bill  of  sale  was  not 
sufficiently  set  forth,  but  that  case  was 
very  different  from  the  present ;  though  I 
think  it  right  to  say  that,  as  at  present 
advised,  I  am  by  no  means  satisfied  that 
I  should  have  agreed  with  the  decision. 

Bramwbll,.L.J. — I  am  of  opinion  that 
the  judgment  of  the  Chief  Judge  can- 
not stand.  As  to  the  objection  of  in- 
sufficiency of  explanation,  I  am  of  opinion, 
paradoxical  though  I  may  seem,  that 
the  statute  does  not  require  that  there 
should  be  any.  All  the  statute  requires 
is,  that  there  should  be  an  attestation 
clause  which  shall  state  that  before  the 
execution  of  the  deed  its  effect  has  been 
explained  to  the  gprantor  by  the  attesting 
solicitor. 

I  do  not  think  that  the  Legislature  in 
inserting  that  provision  inserted  it  for  the 
benefit  of  the  grantor.  I  hope  they  did 
not.  I  think  the  Legislature  has  taken 
sufficient  care  of  persons  who  are  able  to 
take  care  of  themselves. 

The  title  of  the  Act  is  "  An  Act  to  con. 
solidate  and  amend  the  law  for  prevent- 
ing frauds  upon  creditors  by  secret  bills 
of  sale  of  personal  chattels."  Whi^  I 
think  the  Legislature  meant  by  reqoiiing 
attestation  by  a  solicitor  of  the  execution 
of  a  bill  of  sale,  was,  to  prevent  a  grantor 
being  made  an  accomplice  in  a  firand  upon 
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bis  creditors,  and  that  the  provision  was 
for  the  benefit  of  the  creditors,  and  the 
object  was  to  secare  the  presence  of  a 
respectable  and  intelligent  man  when  the 
execntion  took  place. 

The  8th  section  requires  certain  things 
to  be  done ;  and  if  the  j  are  not  done,  what 
is  the  conseqnence  P  Why,  that  the  bill 
of  sale  is  void  against  the  creditors,  not 
against  the  grantor.  A  bill  of  sale  with- 
oat  any  attestation  or  registration  would 
be  good  as  against  the  grantor.  If  the 
present  objecdon  were  sustained  the  con- 
sequence  would  be  shocking.  In  half  of 
the  cases  the  grantor  womd  come  for- 
ivard  and  say,  The  effect  of  tiiie  bill  of 
sale  was  not  fully  explained  to  me  before 
J  executed  it.  I  am  of  opinion,  there- 
fore, that  the  Act  does  not  require  that 
any  explanation  should  be  given  to  the 
gnaitoT,  only  that  a  solicitor  should  say 
that  he  had  explained  the  document.  Then 
as  to  the  alleged  misdescription.  Bill 
discounting  is  not  a  definite  trade,  but  if 
a  man  was  to  get  his  money  only  in  that 
way,  I  should  think  he  ought  to  state  it 
as  his  occupation.  If  it  were  a  business 
carried  on  m  addition  to  another,  as  to 
tailoring  for  instance,  I  do  not  think  it 
would  be  necessary  for  him  to  state  it. 

But,  as  a  matter  of  fact,  the  grantor 
here  was  no  more  a  bill  discounter  than 
a  man  would  be  a  farmer  who  had  left 
his  &nn  and  given  up  flEurming. 

Upon  the  question  of  consideration  I 
have  felt  doubt,  but  at  the  same  time  I 
am  unfavourable  to  the  argument  of  Mr. 
Williams.  The  substance  of  the  transac- 
tion I  take  to  be  this :  The  bank  says, 
*'  You  are  to  have  1,500Z.  and  the  old 
bills,  but  the  best  way  to  do  that  is  for 
ns  to  give  you  2,050L,  and  for  you  out 
of  that  to  pay  the  amount  of  the  bills.'' 
These  are  the  facts.  I  do  not  see  any- 
thing like  a  comedy  in  it.  I  think  I  can 
guess  why  this  was  done.  These  bills  of 
sale  are  in  a  printed  form,  they  did  not 
want  to  take  the  trouble  of  altering  the 
form.  That  I  hold  to  be  the  transaction. 
Although  in  a  certain  sense  the  borrower 
could  have  gone  away  with  the  2,050Z., 
and  the  bank  could  not  have  stopped  him, 
but  oonld  only  have  brought  an  action 
agaLost  him,  still  I  think  there  was  a 
bargain    that   he  was  to  go  away  with 


1,500Z.  and  the  old  bills,  and  not  with  the 
whole  2,050Z.     K  the  bargain  had  to  be 
described  in  pleading,  the  whole  terms  of 
the  bargain  oueht  to  have  been  stated ; 
but^  as  Lord  ^stice  James  says,  what 
the  Act  means  is  this,  that  that  which 
you  could  truly  have  said  was  the  con- 
sideration for  a  deed  before  the  Act  was 
passed,  you  should  still  state  as  the  con- 
sideration.    Take  the  case  of  a  bill  of  sale 
of  farming  stock  for  lOOZ.,  with  an  ad- 
ditional agreement  that  40Z.  out  of  that 
lOOZ.  shoiUd  be  paid  to  the  grantee  for  a 
particular  horse  which   the  grantee  de- 
sired to  purchase,  is  it  necessary  to  go 
into  the  particulars  and  state  on  the  deed 
the  agreement  to  pay  for  the  horse  ?     In 
that  case  lOOZ.  would  be  clearlv  the  con- 
sideration for  the  bill.     If   all  that  is 
necessary  to  be  done  under  the  Bills  of 
Sale  Act  is  to  state  honestly  the  facts,  I 
think  that  enough  has  been  done  in  the 
present  case ;  but  I  do  not  feel  the  same 
confidence  on  this  as  on  the  other  two 
points.      It  is  sometimes  said  that  the 
Bills  of  Sale  Act  is  badly  treated,  and 
that  attempts  are  constantly  made  to  es- 
cape from  it.    No  doubt  that  is  so,  and 
attempts  will  always  be  made  to  escape 
from  every  statute  that  draws  a  hard  and 
&st  line,  and  which  might  have  the  effect, 
by  some  small  slip,  of  defeating  a  security. 
If  the  Act  had  been  drawn  in  a  more 
lenient  form  there  would  have  been  more 
inclination  to  enforce  it  rigorously.    But 
the  rigorous  execution  of  a  rigorous  Act 
is  reaJly  too  much,  and  I  think  we  deal 
with  it  properly  by  reversing  the  decision 
of  the  Chief  Judge. 


SolidtoiB— J.  J.  Irving,  for  appellAnts ;  Ashnrstt 
Morris  &  Co.,  for  trustee. 


^ 
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GASES  IN  BAKEBUFTCY. 


[N.S. 


[IN  THE  COUKT  OF  APPEAL.] 

James,  L.J.  ^ 

Brett,  L.J.   I    7.       „„,«^„  * 

Cotton,  L.J.  V  ^"^ ""'  ^^^'^^ '  '^  P^^*' 

1880  r  NICHOLSON. 

March  18.  J 

Liquidation — Creditor* 8  Application  to 
exa/mine  Debtor  cmd  Witnesses — The  Bank' 
ruptcy  Actf  1869,  s,  96 — BamJcruptcy  Bules, 
1870,  rule  171. 

Where  a  trustee  declines  to  examine  the 
debtor  or  other  persons  under  section  96 
of  the  Ba/nkruptcy  Act,  cmd  a  creditor  ap' 
plies  for  leave  so  to  do,  the  latter  must 
make  out  a  prima  facie  case,  or  satisfy  the 
Court  that  there  is  reasonable  probability 
that  the  examination  wUl  result  in  some 
benefit  to  the  estate. 

This  was  an  appeal  from  the  decision 
of  Mr.  Begistrar  Pepys,  acting  as  Chief 
Judge. 

In  September,  1878,  J.  Willson,  a 
licensed  victualler,  executed  a  bill  of  sale 
of  all  his  chattels,  effects  and  stock-in- 
trade  in  fovonr  of  B.  Beach,  to  secnre  a 
past  debt  and  a  then  present  advance  of 
2002. 

In  July,  1879,  J.  Willson  filed  a  Hqui- 
dation  petition,  under  which  a  trustee 
was  appointed. 

Nicholson  ta  Co.,  creditors  of  the 
debtor  to  a  large  amount,  applied  to  the 
trustee  for  leave  to  use  his  name  for  the 
purpose  of  applying,  under  section  96  of 
the  Bankruptcy  Act,  1869,  for  a  private 
examination  of  the  debtor,  the  bill  of  sale 
holder,  and  some  other  creditors  who  had 
sent  in  proofisi  against  the  estate.  They 
offered  to  bear  all  the  expeuBe  of  the 
examinations,  and  to  make  over  to  the 
trustee,  for  the  benefit  of  the  general 
body  of  the  creditors,  any  estate  that 
they  might  reco^r. 

The  truBtee  declined  to  permit  the  use 
of  hia  name,  on  the  ground  that  he  had 
fully  investi^ted  the  debtor's  afiairs, 
and  was  satisfied  that  the  debtor  had 
fully  disclosed  to  him  the  whole  of  his 
estate,  and  oflfered  to  give  to  Nicholson  & 
Co.  all  information  in  his  power. 

Nicholson  in  Co.  thereupon  took  out 
a  summons  under  section  96  of  the  Bank- 
ruptcy Act,  1869,  for  a  private  sitting 
for  the  examination  of  the  debtor  and 


witnesses.  They  deposed  that  the  debtor 
and  B.  Beach  had  for  a  considerable  tune 
been  mixed  up  in  monetary  transactions ; 
that  the  liquidation  petition  was  filed 
by  Messrs.  Layton,  Son  &  London,  who 
were  the  solicitors  of  the  trustee,  of  the 
bill  of  sale  holder,  of  the  debtor,  and  of 
M.  A.  Willson  and  P.  Willson,  relatives 
of  the  debtor,  who  had  proofii  against 
the  estate ;  that  in  the  interests  of  the 
creditors  generally  it  was  essential  that 
a  private  meeting  should  be  granted  for 
examination  of  the  debtor,  Beach,  and  hia 
relatives  with  reference  to  their  proo& 
and  their  transactions  with  the  debtor. 

Mr.  Eegistrar  Pepys,  as  Chief  Judge, 
refused  the  application,  and  in  deliver- 
ing judgment  said,  '^On  the  simple  sag* 
gestion  of  one  creditor  that  he  is  entitled 
to  pursue  this  course,  I  do  not  think  I 
ought  to  open  the  door  to  such  an  ex- 
tent as  would  allow  an  investigation  to 
be  made  by  every  creditor  as  to  every 
imaginable  debt  of  the  debtor.  If  I 
were  to  permit  that  to  one  creditor,  it 
might  be  done  by  every  creditor  under 
the  liquidation  who  (either  thinking  the 
best  was  not  being  done,  or  who  was  in 
any  way  aggrieved)  might  indulge  in 
this  luxury,  not  for  the  benefit  of  idl  the 
creditors,  and  would  have  witnesses  firom 
every  piut  of  the  country,  and  harass 
them  by  examination  before  this  Court 
for  any  number  of  hours.  In  this  case 
it  appears  to  me  perfectiy  clear  that  the 
trustee  has  made  an  investigation  and 
enquired  into  the  bill  of  sale,  and  has 
satisfied  himself  that  there  was  no  ground 
for  this  examination,  or  for  examining 
other  parties  who  have  proved  their 
debte." 

Nicholson  ft  Co.  appealed. 

Mr.  Creed  (Mr.  BohiMon  with  him),  for 
the  appellante. — The  application  is  made 
under  section  96  of  the  Bankruptcy  Act» 
and  rule  171.  Under  the  old  Bankruptcy 
Acte  reasonable  suspicion  was  sufficieiit 
to  support  an  application  for  the  exami^ 
nation  of  a  person  capable  of  giving  in- 
formation respecting  the  estate  of  the 
bankrupt— 

Cooper  V.  HardMig,  7  Q.B.  Rep.  928 ; 

Ex  parte  Alexander,  1  De  Gex,  J.  A 
S.  811 ;  32  Law  J.  Bep.  Bankr.  55. 
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In  re  WUUon;  ex  parte  Kieholeonf  App, 

We  snbmit  that  same  principle  still 
applies.  The  procedure  is  analogous 
to  that  under  sections  115  and  138  of 
the  Companies  Act,  1862.  It  is  not  ne- 
oeesary  to  make  out  a  prima  facie  case. 
Fair  suspicion  is  enough,  and  as  the 
trustee  declines  to  take  it  up,  we  are 
entitled  to  do  so  at  our  own  expense. 

Mr.  WvmIow  and  Mr.  H.  Beed^  for  the 
trnstee,  were  not  called  upon. 

Jambs,  L.  J.,  said. — It  seems  to  me  that 
the  application  in  this  case  was  a  question 
for  uie  judicial  discretion  of  the  Court. 
I  quite  agree  with  the  Begistrar  that 
it  would  be  monstrous  if  any  creditor 
was  entitled,  ex  dehito  justUim^  to  exer- 
cise the  right  of  summoning  for  exami- 
nation anjone  he  might  wish  to  examine 
as  to  the  estate  and  dealings  of  the  bank, 
rapt.    I  do  not  see  where  the  end  of 
that  would  be.     The  96th  section  con- 
fers very  inquisitorial    powers  on    the 
Court,  and  when  a  person  other  than  the 
trustee  applies,  the  Court  has  to  consider 
whether  it  is  reasonable  to  summon  per- 
sons from  any  or  every  part  of  the  king- 
dom to  be   examined.      The  applicant 
must  shew  a  prima  fade  case,  or  make 
out  to  the  satisfaction  of  the  Court  that 
there  is  a  reasonable  probability  that  he 
wiU  be  able  to  recover  something  for  the 
estate,  before  he  will  be  allowed  to  exer- 
cise the  very  strong  powers  conferred  by 
the  section.     I  am  bound  to  say  I  can- 
not see  what   it  is  that  this  creditor 
wants  to  find  out.     At  all  events,  the 
Begistrar  came  to  the  conclusion  that 
there  was  no  such  prima  fade  case  or 
probability  made  out  as  entitled  the  ap- 
plicant to  summon  these  persons  to  be 
examined,  and  I  agpree  with  the  cou  elu- 
sion at  which  he  arrived. 

BsETT,  L.J.,  said. — ^The  argument  for 
the  appellants  has  been  very  clearly  and 
strongly  put>  but  the  logical  conclusion 
of  it  is,  that  any  creditor  who  thinks 
that  some  result  may  flow  to  the  estate 
from  such  an  examination,  would  have 
the  right  to  insist  upon  it.  That  logical 
conclusion,  to  my  mind,  shews  that  the 
argument  is  wrong.  The  Court  has  a 
diwsretion  in  the  matter,  and  must  be 
satisfied  that  there  is  a  reasonable  proba- 
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bility  of  some  benefit  resulting  to  the 
estate  from  the  examination.  In  this 
case  I  cannot  see  that  there  is  any  rea- 
sonable probability  of  any  such  result. 
I  think  the  Begistrar  was  quite  right. 

Cotton,  L.J. — I  am  of  the  same  opi. 
nion. 


Solicitors — ^Nash  &  Field,  for  appellants ;  Layton, 
Son  &  LendoD,  for  respondent. 


[IN  THE  COUKT  OP  APPEAL.] 

Jessel,  M.B. 
James,  L.J. 
Beett,  L.J. 
1880. 
July  21. 


SEIAB  V.  LAW80N. 
CHATTEBTOK  V.  LAWSON. 


Sale  hy  Trustee  in  BamJcrupicy  of  Bight 
of  Action — Froperty  of  Bankrupt — Oham- 
periy  and  Mainterumce — Banhruptcy  Act, 
1869  (32  ^  33  Vict.  o.  71),  w.  4,  17,  25 
(«*6-M.  3,  6),  111— Rules  of  0(mrU  1875, 
Order  2/.  rule  4. 

S.,  Urustee  in  banhruptcy  of  TT.,  issued  a 
writ  in  on  action,  claiming  to  have  a  deed 
which  had  been  execfuted  hy  the  bankrupt 
prior  to  his  bankruptcy,  purporting  tobe  a/n 
ahsoluie  conveyance  by  the  bankrupt  to  the 
defendant  of  the  equity  of  redemption 
in  certain  mortgaged  freehold  and  leasC' 
hold  hereditaments^  set  aside,  so  far  as  it 
purported  to  bean  absolute  conveyance, and 
a  declaration  that  the  deed  ought  only  to 
stand  as  security  for  the  sum  actually  paid 
by  the  defendant. 

Subsequently  an  agreement  was  come  to 
between  0.  and  fif.,  with  the  sanction  of  the 
committee  of  inspection,  that  0.  should  pur^ 
chase  all  the  tnutee*s  right  in  the  property, 
and  a  deed  was  executed  to  carry  that  agree* 
'  ment  into  effect. 

0,  thereupon  obtained,  under  Order  L. 
rule  1,  an  order  ex  parte,  appointing  him 
plaintiff  in  the  place  of  S. 

On  motion  by  the  defendant  in  the  ac- 
tion  to  discharge  the  last^^nentioned  order 
on  the  ground  that  the  sale  by  S.  was  in 
reality  the  sale  of  a  right  to  bring  an  action^ 
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OABBB  m  BAMKBX7FTCT. 
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8eear  y,  Idiwaon,  App, 

and  therefore  within  the  rule  against  cha/m.' 
party  and  maintenance, — 

Held  (affirming  Bacon,  V.0.)>  ^^t  the 
right  to  bring  the  action  was  'part  of  the 
"  property "  of  the  bankrupt  within  the 
definition  of  section  A^  of  the  Bankruptcy 
Act,  1869. 

That  as  such  ^^  property  "  it  was  by  force 
of  section  17  vested  in  the  trustee,  a/nd  that 
{whether  B.  himself  cmdd  have  assigned  the 
right  or  not)  his  trustee  was  by  section  25, 
subsection  6,  empowered  to  sell  it,  and  that 
the  rule  against  champerty  and  mainr- 
tenance  had  no  application. 

Benjamin  Webster  had  mortgaged  to 
Messrs  Gtbtti  the  Adelphi  Theatre  and 
other  property  for  a  very  large  sum. 
The  mortgagees  institnted  proceedings  for 
foreclosure  of  this  mortgage,  or  realisation. 

The  defendant  Lawson,  son-in-law  of 
Webster,  purchased  from  Webster  the 
equity  of  redemption  in  the  mortg^aged 
property,  which  was  conveyed  to  him  by 
a  deed  dated  the  9th  of  October,  1879, 
and  he  paid  off  Messrs.  Gatti  their  mort- 
gage debt. 

Webster  subsequently,  on  the  12th  of 
January,  1880,  was  adjudicated  a  bank- 
rupt, and  the  plaintiff  Seear  was,  on  the 
4th  of  February,  1880,  appointed  the 
trustee  of  his  estate,  and  two  others  were 
appointed  the  committee  of  inspection. 

Ohatterton,  who  was  a  creditor  of 
Webster's  to  a  considerable  amount,  be- 
lieving that  the  deed  of  the  9th  of  Oc» 
tober,  1879,  was  a  fraud  on  the  creditors, 
pressed  the  trustee  to  take  steps  to  set. 
aside  the  alleged  assignment  to  Lawson, 
and  on  the  4m  of  March,  1880,  the  writ 
in  the  action,  Beear  v.  Lawson  was  issued. 
The  writ  was  as  follows  :  The  plaintiff's 
claim  is  '^  as  the  trustee  of  the  property 
of  Benjamin  Webster,  a  bankrupt,  to  have 
an  indenture  dated  the  9th  of  October, 
1879,  purporting  to  be  an  absolute  con- 
veyance and  assignment  bv  the  said  Ben- 
jamin Webster  to  the  derendant  of  cer- 
tain freehold  and  leasehold  hereditaments, 
subject  to  divers  mortgages,  &c.,  set  aside 
so  far  as  it  purports  to  be  an  absolute 
conveyance  and  assignment  of  the  property 
therein  comprised,  and  to  have  it  de- 
clared that  the  said  indenture  ought  only 
to  stand  as  a  security  for  the  sum  actually 


paid  by  the  defendant  ....  in  respect 
of  or  by  way  of  consideration  for  such 
conveyance  and  assignment  and  in- 
terest thereon,  &c.  .  .  .  and  to  have  an 
account  taken  of  what,  if  anything,  is  or 
may  be  due  to  the  defendant  on  the  se- 
curity of  the  said  indenture  on  the  tooting 
of  such  declaration  as  aforesaid,  and  to 
redeem  the  property  comprised  in  the 
said  indenture,"  &o. 

On  the  9th  of  March,  1880,  at  a  meet- 
ing of  the  creditors  at  the  trustee's  offioee, 
a  resolution  was  passed  by  the  creditors 
assembled,  '^  that  inasmuch  as  Ohatterton 
had  expressed  his  readiness  to  oontinne 
the  proceedings  instituted  bv  the  trustee 
to  set  aside  the  deed  of  the  9th  of  October, 
1879,  without  being  indemnified  by  the 
trustee  for  costs,  and  waa  willing  to  pur- 
chase such  rights  as  the  trustee  then  had 
in  the  equity  of  redemption  in  the  Adelphi 
Theatre  and  other  properties  mentioned 
in  s^ch  deed,  that  the  trustee  be  au- 
thorised, with  the  sanction  of  the  com- 
mittee of  inspection,  to  accept  a  sum  of 
2,000Z.  for  such  right,  provided  Ohatterton 
made  such  an  offer  in  writing  within  six 
days  from  that  date,  and  paid  the  amount 
to  the  trustee  within  a  week  thereafter." 

The  offer  was  duly  made,  and  on  the 
16th  of  March,  1880,  was  accepted  by 
the  trustee  and  committee,  and  on  the 
same  day  the  draft  of  a  formal  agreement 
for  the  purchase  of  the  trustee's  interest 
was  sent  by  Ohatterton  to  the  trustee's 
solicitors  for  their  perusal.  Such  draf); 
contained  a  power  of  attorney  enabling 
Ohatterton  to  continue  the  action. 

The  solicitors  objected  to  the  insertion 
of  this  power,  pointing  out  that  under 
Order  L.  rule  4,  Ohatterton  could  obtain 
leave  to  carry  it  on  in  his  own  name. 

Upon  these  terms  a  deed  was  subse- 
quently executed  (which  was  dated  as  of 
the  16th  of  March,  1880)  between  Seear 
of  the  one  part,  and  Ohatterton  of  the 
other  part,  whereby,  after  reciting  the 
mortgage — the  deed  of  the  9th  of  October, 
1879— the  bankruptcy  of  Webster,  tibe 
contention  of  the  trustee  that  the  deed 
was  fraudulent  and  the  institution  of  the 
action,  it  was  witnessed  that  in  consider- 
ation of  the  sum  of  2,0002.  recited  to  have 
been  paid  by  Ohatterton,  Seear  covenanted 
and  agreed  with  ChattertoUi  his  heirB|  Ac, 
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that  he,  the  said  Seear,  or  other  the 
trustee  or  trastees  for  the  time  heing  of 
the  estate  and  property  of  B.  Webster, 
would  at  anj  time  thereafter,  upon  the 
request  and  at  the  cost  of  Ghatterton, 
&c.,  effectnallj  convey,  assign  and  assure 
all  the  freehold  and  leasehold  heredita- 
ments and  premises  (being  the  property 
on  mortgage),  with  their  appurtenances, 
to  the  use  of  the  said  Ghatterton,  &c., 
for  all  the  estate,  right,  title  and  interest 
of  the  said  Seear  as  such  trustee,  or  of 
such  other  trustee  or  trustees  as  afore- 
said, in,  to  or  upon  the  premises.  And 
Ghatterton  covenanted  with  Seear  that 
he  would  pay  the  costs  already  incurred 
by  Seear  in  the  action. 

Ghatterton,  on  the  23rd  of  April,  1880, 
applied  under  Order  L.  rule  4,  and  ob- 
tained ex  paiie  an  ordqr  as  of  course  at 
the  Bolls,  appointing  him  plaintiff  in  the 
place  of  Seear. 

The  defendant  Lawson  moved  to  dis- 
charge that  order.  The  motion  was  heard 
before  Yice-Ghancellor  Bacon,  on  the  4th 
of  June,  1880,  and  was  dismissed  by  him 
with  costs. 

The  defendant  appealed. 

Sir  Hetiry  Jackson  and  Mr»  Ghoavenor 
WoodSf  for  the  appellant. — Here  the 
trustee  has  by  the  deed  purported  to 
assign  for  value  such  right  as  he  could 
sustain  to  carry  on  this  suit  and  nothing 
else.  The  question  is,  whether  this  is  a 
subject-matter  capable  of  assignment. 
We  submit  that  it  is  a  void  assignment, 
for  it  is  in  fact  the  sale  and  purchase  of  a 
right  of  suit.  The  Yice-Ghancellor  agreed 
with  this  view,  but  thought  that  the 
Bankruptoy  Act  of  1869  made  a  distinc- 
tion between  the  case  of  a  trustee  and  an 
ordinary  vendor,  and  that  although  such  a 
sale  by  Webster  himself  would  have  been 
champerty  and  maintenance,  a  sale  by 
the  truste(9  was  authorised  by  the  statute. 
The  head-note  of  the  case  of 

Prosser  v.  EdmondSy  1  You.  &  G. 
Ezch.  481 
(which  is  the  leading  case  on  the  subject), 
is  as  follows  :  "  An  assignment  of  a  bare 
right  io  file  a  bill  in  equity  for  a  fraud 
committed  on  the  assignor  is  contrary  to 
sound  policy  and  void."  That  case  has 
been  followed— 
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Eq.  154 ;  ibid.  2  Chanc.  164 ; 
In  re  The  Paris  Skating  Eink  Oom' 
pony.  Law  Rep.  6  Gh.  D.  959. 
It  never  was  assignable  at  common  law. 
No  statute  gives  such  a  right.  The  test 
to  be  applied  is,  Gan  you  assert  your  right 
without  bringing  the  action  ? 

In  this  case  it  cannot,  because  the  sub- 
ject-matter of  this  assignment  is  not  an 
equity  of  redemption,  but  a  right  to  set 
aside  a  conveyance  as  fraudulent,  and  such 
a  right  can  only  be  arrived  at  by  action  ; 
if  it  can  be  called  a  chose  in  action,  nobody 
can  be  put  in  possession  of  it  except  by 
means  of  a  suit,  and  the  right  which  is 
merely  a  right  of  action — a  right  which 
gives  no  possession  to  the  thing  in  action, 
except  as  the  result  of  a  successful  suit^— 
cannot  be  assigned  in  equity  nor  at  law. 

The  yice-Chancellor  based  his  judg* 
ment  on  the  definition  of  property  in  the 
4th  section  of  the  Act ;  on  the  25th  sec- 
tion, sub-section  6,  empowering  the  trus- 
tee in  bankruptoy  "  to  sell  all  the  property 
of  the  bankrupt,"  Ac. ;  and  on  the  111th 
section,  which  empowers  the  assignee  of 
"  anything  in  action  "  belonging  to  the 
bankrupt  to  bring  or  defend  an^  action 
or  suit  relating  to  such  things  m  action 
in  his  own  name. 

But  here  he  is  bringing  it  not  in  his 
own,  but  in  the  trustee's  name.  The 
effect  of  these  clauses  is  only  this,  that 
the  trustee  may  give  a  perfectly  good 
title  in  whatever  he  has  a  right  to  sell  to 
the  transferee,  and  that  the  purchaser 
may  sue  in  his  own  name. 

Property  as  defined  by  the  4th  section 
only  comprises  things  in  action  which  by 
law  are  capable  of  being  assigned,  but 
not  things  which  at  common  law  or  on 
equitable  principles  ought  not  to  be  sold. 

[Jambs,  L. J. — But  here  this  right  must 
have  been  originally  in  Webster,  and  be- 
came vested  in  the  trustee  as  part  of  his 
property.  Jessel,  M.R. — The  stetute 
has  certainly  made  an  assignment  from 
the  bankrupt  to  the  trustee  in  spite  of 
the  rule  of  law  against  maintenance.] 

The  property  of  the  bankrupt  by  the 
17th  section  veste  in  the  trustee  on  his 
appointment,  but  only  as  it  was  originally 
in  the  bankrupt ;  and  assuming  that  this 
right  of  action  is  property  within  the  mean- 
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ing  of  this  clause,  still  this  is  a  property 
w£ach  the  bankrupt  could  not  sell,  and 
therefore  the  trustee  cannot.  There  are  no 
words  in  this  section  which,  even  upon  this 
assumption,  confer  on  the  trustee  greater 
powers  of  dealing  with  property  vested 
m  him  than  the  bankrupt  had.  But  is 
this  right  of  action  within  the  meaning 
of  the  word  "  property  "  in  this  section  ? 
It  is  clear  from  the  statute  itself  that  some 
kinds  of  property  are  not  saleable,  e.g. 
half -pay,  which  is  not  assignable  by  the 
common  law,  and  the  statute  recognises 
this  character,  for  by  sections  89  and  90 
special  provision  is  made  with  regard 
to  it. 

[James,  L.J. — Half-pay  is  not  a  chose 
vn  acbUmJ\ 

Then  section  88  deals  specifically  with 
ecclesiastical  benefices,  which  shews  that 
certain  things  prima  facie  within  the  defi- 
nition of  property  do  not  vest  in  the 
trustee. 

There  is  a  clear  and  distinct  assign- 
ment in  words  upon  the  face  of  the  deed 
of  a  lawsuit. 

By  section  25,  sub-section  3,  the  trustee 
is  himself  empowered  "  to  bring  or  defend 
any  action,  suit  ....  relating  to  the  pro- 
perty of  the  bankrupt."  That  might  be 
construed  as  meaning  proceedings  which 
relate  to  what  was  the  bankrupt's  pro- 
perty, and  to  recover  the  property  which 
passed  out  of  him. 

[Jbssel,  M.B. — If  the  trustee  has  not 
got  it  he  cannot  bring  it  under  the  25th 
section.] 

There  is  nothing  in  the  Act  which  re> 
peals  the  rule  of  public  policy  prohibiting 
the  sale  of  a  suit  The  danger  would  be 
greater  if  the  trustee  were  allowed  to  sell 
a  claim  to  set  aside  transactions  by  the 
bankrupt,  which  he  had  entered  into 
under  his  solemn  instrument,  than  that 
which  exists  and  has  caused  the  rule  that 
no  person  shall  assign  a  claim  to  upset  a 
transaction  which  upon  the  face  of  it 
appears  to  divest  him  of  property.  Web- 
ster could  not  have  brought  this  action 
himself  to  set  aside  on  the  ground  of  his 
own  fraud  the  deed  which  he  has  exe- 
cuted. The  trustee  would  be  tempted  to 
invite  persons  to  buy  up  such  rights  as 
these,  and  then  we  should  have  after 
bankruptcy  persons  who  might  be  hostile 


to  the  bankrupt — disappointed  creditors 
— anxious  to  bring  a  lawsuit  to  harass 
some  other  person  who  had  taken  the 
property  of  the  bankrupt  previously. 

The  power  conferred  by  the  Act  on  the 
trustee  to  sell,  is  a  power  to  sell  only  that 
which  by  law  is  saleable,  and  without  the 
assistance  of  the  Court,  as  if  he  had  been 
the  owner.  The  words  were  only  inserted 
to  facilitate  the  realisation  of  the  estate. 

We  submit  that  as  a  trustee  can  sue  on 
behalf  of  the  creditors — has  a  right  to 
sue  with  their  support — ^this  is  not  a  right 
which  he  can  sell  to  the  first  comer — 
to  anyone  who  is  anxious  to  bring  an 
action. 

Mr,  Napier  Higgina^  Mr.  Winalow  and 
Mr.  A,  a*B,  Terrdly  for  the  respondent, 
were  not  called  upon. 

Jessel,  M.R.-^The  first  proposition  is, 
that  Mr.  Webster,  the  bankrupt,  could  not 
hiihself  have  conveyed  or  assigned  this 
right  or  thing  in  action.  Of  course  I  am 
going  to  assume  that  he  could  not ;  bat 
without  intending  for  a  moment  to  decide 
that  he  could  not.  It  miffht  be  proved 
that  he  was  the  owner  of  the  equity  of 
redemption,  and  he  can  only  establish  his 
right  to  the  equity  of  redemption  by 
setting  aside  the  deed.  However,  I  wiU 
assume  for  this  purpose  that  Mr.  Webster 
could  not  assign  the  right  of  action. 

Now  the  word  "  property "  as  defined 
by  the  4th  section  of  the  statute  meana 
and  includes  certainly  things  in  action. 
The  trustee  obtains,  under  ihfi  17th  sec* 
tion,  on  his  appointment  the  "  property.'* 
The  words  are,  **  It  shall  nevertheless  pass 
to  and  vest  in  the  trustee  appointed,"  and 
he  gets  the  property  in  no  other  way. 

The  first  question  to  be  decided  is,  Does 
he  ffet  such  a  right  of  action  under  the 
17th  section?  I  should  say  it  is  quite 
clear  that  he  does.  It  would  be  impoe- 
sible  to  hold  that  it  remained  vested  in 
the  bankrupt  so  that  he  could,  after  his 
discharge,  recover  the  estate  for  his  own 
benefit. 

Therefore  the  word  ''  property  "  vests 
it  in  the  trustee,  and  now  it  is  in  the 
trustee.  It  is  in  the  trustee  by  a  kind  of 
transfer :  first  it  is  in  the  registrar,  and 
then  in  the  trustee — which  for  this  pur- 
pose I  assume  could  not  have  taken  place 
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at  law — timt  is,  it  is  by  virtae  of  the 
fltatnte  onlj  that  moh  a  right  of  action 
yestB  in  the  trustee. 

Then  we  have  this,  that  the  tmBtee  maj 
sell.  The  words  of  the  25th  section  are, 
"  To  sell  all  the  property  of  the  bankrupt 
indnding/'  Ac. 

It  is  snggested  that  **  property"  in  the 
25th  section  is  to  have  a  different  mean- 
ing from  property  in  the  17th  section.  I 
cannot  see  why.  It  is  the  same  word  and 
nnder  the  same  definition  clause.  If  the 
trustee  gets  a  right  of  action,  why  is  he 
not  to  realise  it  P  The  proper  office  of  the 
trustee  is,  to  realise  the  property  for  the 
sake  of  distributing  the  proceeds  amongst 
the  creditors.  Why  should  we  hold  as  a 
matter  of  policr^  that  it  is  necessary  for 
him  to  sue  in  his  own  name  P  He  may 
have  no  funds,  or  he  may  be  disinclined  to 
run  the  risk  of  haying  to  pay  costs,  and 
to  delay  the  winding-up  of  the  bankruptcy 
for  the  time  which  must  elapse  from  the 
commencement  to  the  end  of  the  litiga- 
tion. It  seems  to  me  that  if  you  consider 
these  things  it  would  be  a  priori  probable 
that  he  would  be  entitled  to  sell  this 
right  of  action  when  he  has  got  it^  but  I 
prefer  to  rest  my  decision  upon  the  plain 
words  of  the  statute.  The  words  are  "  all 
the  property,  *'  and  it  does  not  appear  to 
me  that  we  have  any  right  to  exclude 
that  which  is  included  by  the  definition 
clause — which  has  passed  to  the  trustee 
under  the  17th  section — ^from  the  plain 
provision  of  the  25th  section.  * 

I  may  mention  that  there  is  the  4th 
sub-section  of  the  25th  section  which 
points  in  the  same  direction,  and  that  is 
the  power  given  to  the  trustee  to  do  certain 
things  with  the  sanction  of  the  conmiittee 
of  inspection — "make  such  compromise 
or  other  arrangement  as  may  be  thought 
expedieut  with  respect  to  any  daim  aris- 
ing out  of  or  incidental  to  the  property 
of  the  bankrupt."  Therefore,  agam,  it 
i^ypears  to  me  that  he  must  have  a  right 
to  compromise  such  an  action  as  this; 
and  the  policy  of  the  law  being  to  make 
one  single  transfer,  so  to  say,  from  the 
bankrupt  to  the  purchaser  for  the  pur- 
pose of  distributing  the  property  of  the 
bankrupt  amongst  his  crecutors,  we  should 
be  infring^g  what  appears  to  me  the 
plain  terms  of  the  Act  of  Parliament  if 
Vol.  49,— ]P4kx% 
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wiB  were  to  attempt  to  engraft  upon  it 
such  an  exception  as  is  suggested  by  the 
appellants. 

Therefore  it  appears  to  me  that  the 
appellant  has  fidleo,  and  that  tiie  order  of 
the  yice-Chancellor  is  right. 

Jamis,  L.  J. — ^I  am  entirely  of  the  same 
opinion.  Whatever  was  vested  in  the 
trustee,  it  seems  to  me  the  trustee  was 
entitled  by  Act  of  Parliament  to  sell ;  and 
he  is  expressly  authorised  by  the  Act  of 
Parliament  to  sell,  instead  of  incurring 
the  risk  of  litigation  in  his  own  name  and 
at  his  own  expense.  Supposing  this  were 
a  thing  which  never  was  m  lilb.  Webster 
at  all — supposing  this  right  were  a  right 
which  was  never  in  Webster  at  all — sup- 
posing he  had  the  right  derived  through 
the  assignee  by  reason  of  the  deed  being 
a  fraud  upon  the  creditors,  between  Web- 
ster and  the  assignee— -that  Would  have 
been  equally  saleable  by  the  trustee  as 
part  of  the  assets  and  property  which  the 
trustee  was  to  get  in  for  the  benefit  of  all 
the  creditors.  Although  I  agree  with 
the  Master  of  the  Bolls  that  we  have  to 
decide  this  question  upon  the  assumption 
that  such  a  right  as  this  could  not  have 
been  assigned  by  Mr.  Webster  himself,  I 
am  at  the  same  time  by  no  means  pre- 
pared to  assent  to  that  assumption. 

Brett,  L.J. — Assuming  this  to  be  a 
mere  right  to  bring  an  action,  it  seems  to 
me  that  it  could  not  pass  to  the  trustee 
except  by  some  enactment  in  the  Bank- 
ruptcy statute.  I  think  it  did  pass  to 
the  trustee,  and  Sir  Henry  Jackson  was 
perfectly  right  in  admitting  at  first  that 
it  did,  although  for  the  purpose  of  giving 
an  argument  to  another  gentleman,  he 
retraced  that  argumentative  admission. 
It  does  pass,  and  if  so,  it  passes  by  some 
word  in  the  statute.  What  word  P  Under 
the  word  "  property  "  in  the  17th  section. 
Then,  if  ''  property  "  in  the  17th  section 
includes  this,  does  the  phrase  ''all  the 
property  "  in  the  25th  section  include  it  P 
Why  notP  According  to  ordinary  rules 
of  construction  we  have  no  right  to  con- 
strue the  same  word  in  the  same  statute 
in  a  different  manner  or  with  different 
limitations,  unless  there  is  some  rule  of 
law  which  enables  us  to  do  so.    What  is 
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the  rnle  of  law?  It  is  said  that  it  is 
against  pnhlio  policy.  I  (do  not  think 
that  that  argnment  can  be  maintained, 
and  therefore  the  word  "  property  "  in 
the  25th  section  must  haye  the  same  sig- 
nification and  the  same  limitations  as  the 
word  "property"  in  the  17th  section; 
and,  if  so,  it  inclades  this  right  to  bring 
an  action. 

Appeal  dismissed  with  costs. 


objection  is  to  be  taken  that  an  appeal  ia 
ont  of  time,  it  shonld  be  immediatelj 
communicated  to  the  other  side. 

Baqgallat,  L.J.,  and  BRiMWBLL,  L.J., 
concurred. 


Solicitors — Tippetts,  Son  &  Tickle,  agents  for  S. 
Eaden,  Birmingham,  for  appeUante ;  Llevellyn, 
Ackrill  &  Hammack,  agents  for  E.  Temtant  & 
Co.,  Hanlej,  for  responoents. 


Solicitors— H.  W.  Ghatterton,  for  plaintiff; 
G^.  S.  &  H.  Brandon,  for  defendant. 


[IN  THE  GOUfiT  OF  APPEAL.] 

James,  L.  J. 


In  re  jonbs  ;  ex  parte 
fabdon's    TDnEaAB 

COMPAKT. 


Baooallat,  L.J. 

Bramwell,  L.J. 

1880. 

April  22. 

Practice — Appeal  out  cf  Time — Oosts  of 
Affidavits  filed  by  Bespondent, 

When  a  respondent  to  a/n  appeal  intends 
to  take  the  objection  thai  it. is  out  of  time^ 
he  ought  to  communicate  his  intention  al 
once  to  the  other  side. 

When  an  appeal  is  dismissed  on  the 
gtound  that  it  is  out  oftime^  the  respondent 
wUl  not  be  allowed  the  costs  of  affidavits 
filed  by  him  after  the  appeal  was  set  down. 

On  this  appeal  being  called  on, 

Mr.  Underhai  and  Mr.  B.  V.  WHUams, 
for  the  respondent,  took  the  preliminary 
objection  that  the  appeal  was  ont  of 
tune. 

Mr.  E.  0.  WUUs,  for  the  appellants, 
admitted  that  the  objection  was  weU- 
fonnded,  bnt  submitted  that  the  appel- 
lants ought  not  to  pay  the  costs  of  the 
affidavits  filed  by  the  respondent  after 
the  appeal  had  been  set  down. 

Jahes,  L.J. — ^The  additional  costs  oc- 
casioned by  the  evidence  of  the  respon- 
dent— ^that  is,  the  costs  of  the  affidavits 
filed  by  him  since  the  appeal  was  set 
dowp— will  be  disallowed,    Where  the 
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Bankrupt  Firm — Lease  vested  in  Part^ 
nets — BiscLavnter  by  Trustee  of  Joint  and 
Separate  Estates — Lessor*s  B^ht  of  Proof 
for  Damages — The  Bamkruptoy  Act^  1869, 
ss.  23,  37. 

Four  partners  took  a  lease  of  (he  part* 

nership  premises  and  entered  into  the  fuual 

joint  <md  several  covenants  of  lessees.     One 

partner  died.    The  three  survivors  carried 

on  the  business^  and  became  ba$ihrvpt.    The 

trustee^  who  was  trustee  boVi  of  ike  jomU 

estate  of  the  firm  and  the  separate  eeiaiee 

of  the  three  partners^  disclaimed  the  leaee. 

The  lessor  damied  under  seoOons  37  amd 

23  of  the.  Bankruptcy  Act  to  prove  agaimsi 

the  joint  and  separale  estates  for  dcmagm 

for  loss  cf  rent  amd  dilapidations : — ^Held, 

firstf   that    section    37    only   applied    io 

proofs  under  contracts^  and  therefore  did 

not  apply  to  the  present  com,  whien  too*  a 

stahUory  right  of  proof  under  section  83 

for  the  injury  caused  by  fke  duclaiimmr; 

second^  that  as  the  trustee  who  diselaimed 

w(zs  tniutee  as  well  of  the  separate  estaiee 

as  of  the  joint  estate  of  the  parincr9^  amd 

the  disclaimer  released  each  of  them  from 

his  liahiUty  under  his  separate  eoaenaml^ 

there  was  a  right  of  proof  for  the  mipsry 

against  the  separate  estates. 

This  was  an  appeal  from  the  deniaioyt 
of  Mr.  Registrar  Pepys,  acting  as  Chief 
Jndge. 

In  the  ^ear  1864,  the  firar  partoArB  in 
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in  ft  Skamd;  exports  Oorhett,  Jpp. 

Shand  &  Oo.  took  a  lease  for  fonrteen 
yean  of  No.  28,  Bood  Lane,  in  London, 
where  the  partnership  business  was  being 
carried  on),  and  entered  into  the  usual 
lessees'  joint  and  several  covenants  to 
pay  the  rent  reserved  and  perform  the 
covenants  contained  in  the  lease. 

One  partner  afterwards  died,  and  the 
three  sorviyors  continued  to  cany  on  the 
business. 

On  the  12th  of  August,  1878,  the  firm 
was  adjudicated  bankrupt,  and  the  same 
person  was  appointed  trustee  of  the  joint 
estate  of  the  firm  and  of  the  separate 
estates  of  the  partners. 

In  August,  1879,  the  trustee  dis- 
claimed  the  lesse,  and  thereupon  0.  Cor- 
bett,  the  lessor,  tendered  a  proof  against 
the  ioint  and  separate  estates  for  damages, 
for  loss  of  rent  and  dilapidations. 

The  trustee  admitted  the  proof  against 
the  joint  estate  under  section  37  of  the 
Bankruptcy  Act,  1869,  but  contended 
that  the  lessor  had  no  right  of  proof 
against  the  separate  estates. 

The  Registrar  afl&rmed  the  decision  of 
the  trustee. 

The  lessor  appealed. 

Mr.  E.  A.  Gifaard  (Mr.  Higgiiis  with 
him),  for  the  appellant. — ^The  lessor  is 
entitled  under  sections  37  and  23  to  prove 
•gainst  the  joint  and  separate  estates — 
The  Bankruptcy  Act,  1869,  s.  87 ; 
Ex  parte  Honey ^  41   Law  J.  Bep. 
Baokr.  9;    Law  Bep.  7  Chanc. 
178; 
E»  parte  Sione^    42  Law  J.  Bep. 
Bankr.  731$  Law  Bep.  8  Chanc. 
914. 
He  is  not  bound  to  elect  as  to  against 
which  he  will  prove,  but  if  he  has  the 
right  to  elect  he  is  excluded  from  exer- 
cising it  by  the  order  of  the  Begistrar. 

[Cotton,  L.J. — ^Does  not  section  37 
only  apply  to  contracts  made  by  partners 
as  such  P  Jambs,  L.  J. — It  appears  to  me 
that  your  only  right  of  proof,  if  any,  is 
against  the  separate  estates  under  sec- 
tion 23.] 

^  If  your  Lordships  hold  that  there  is  a 
right  of  proof  against  the  separate  es- 
tates, that  will  satisfy  the  lessor,  as  one 
of  the  separate  estates  is  solvent ;  but  it 
is  said  that  because  the  trustee  is  trustee 
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of  the  joint  estate  (although  he  is  also 
trustee  of  the  separate  estates),  therefore 
the  proof  must  be  against  the  joint  estate 
alone.  But  the  lessor  has  been  deprived  of 
his  remedies  under  the  lease  against  the 
lessees  jointly  as  a  firm  and  against  each 
of  them  separately  as  individuals  under 
their  covenants.  Me  is,  thereforei  at  any 
rate,  entitled  to  damages  against  each  of 
them—— 

Ex  parte  Bldke^  Law  Bep.  11  Ch.  D. 
672. 

Mr.  J.  Pearson  and  Mr.  FinLay  Knight^ 
for  the  trustee. — ^The  only  question  is 
whether  under  section  23  the  lessor  has 
a  right  of  proof  against  the  separate 
estates.  The  disclaimer  of  the  trustee 
operated  as  a  surrender  of  the  lease.  By 
the  surrender  the  lease  is  gone  and  the 
covenants  are  gone  with  it.  The  lessor, 
therefore,  cannot  sue  on  the  covenants, 
and  his  claim  is  not  a  claim  for  damages 
under  the  covenants,  but  a  claim  under 
tiie  statute  for  damages  caused  by  the 
surrender,  and  therefore  he  can  only  get 
what  the  statute  gives  him,  namely^  a 
right  of  proof  against  the  joint  estaten— 
Bntuth  y.  Norikt  41  Law  J.  Bep. 
Exch.  103;  Law  Bep.  7  Exch. 
242. 

Further,  the  proof  is  for  damages 
caused  by  the  surrender  which  was  the 
act  of  the  trustee.  That  trustee  must  be 
the  trustee  of  the  bankrupt  to  whom  the 
lease  belonged.  Here  the  lease  belonged 
to  the  firm  and  was  held  by  the  partners 
jointly  for  the  firm,  and  therefore  the 
only  remedy  could  be  against  the  estate 
of  that  bankrupt  to  which  the  lease  be- 
longed, and  that  here  is  the  joint  estate 
of  uie  joint  bankruptcy. 

Mr.  Oiffard  in  reply. — ^The  lease  was 
vested  in  the  trustee  of  the  bankrupts 
as  part  of  their  estates,  and  the  result  of 
the  disclaimer  was  to  release  the  bank- 
rupts' estates  from  the  onerous  covenants 
of  the  lease.  If  the  lease  had  been 
beneficial  it  would  be  Tested  in  the  trus- 
tee for  the  benefit  of  that  bankrapt  who 
would  be  entitled  to  the  surplus  assets  of 
the  firm.  The  machinery  of  the  section 
is  to  relieve  a  bankrupt  or  bankruptSi 
as  the  case  may  be,  and  the  rational  con- 
struction of  the  section  is  that  it  should 
be  so  read. 
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Jambs,  L.J. — ^ThiB  23rd  Bootion  is 
reallj  one  of  great  difEculty,  as  are  all 
the  sections  of  the  Act  which  give  to 
tmstees  power  to  interfere  with  the  rights 
of  lessors  and  others,  bat  I  think  we  can 
see  our  way  to  decide  in  accordance  with 
the  justice  and  common  sense  of  the 
matter. 

Of  course  we  start  with  this  fact,  that 
the  trustee  wants  to  get  rid  of  the  lease, 
that  it  is  a  damnosa  Kerediias^  and,  there- 
fore, it  never  conld  have  been,  for  any 
practical  porpose,  any  part  of  any  joint 
or  separate  estate.  It  was  in  truth 
nothing  but  a  liability,  but,  under  the 
operation  of  this  section,  the  trustee  dis- 
claims the  liability  so  as  to  put  an  end 
to  the  lease  as  between  the  lessor  and 
the  lessees.  Now  independently  of  the 
bankruptcy  law,  whose  lease  was  it  that 
he  was  disclaiming?  It  was  not  the 
lease  of  the  firm,  because  there  is  no 
such  thing  as  a  firm  known  to  the  law. 
The  firm  as  cestma  que  trust  might  have 
been  beneficial  owners  of  the  lease,  but 
the  legal  estate  in  the  lease  was  vested 
in  three  joint  tenants.  A.,  B.  and  0.,  who 
happened  to  be  in  business  together,  and 
who  unfortunately  happened  to  become 
bankrupt.  The  trusteie,  who  is  the  trus- 
tee of  we  joint  estate  as  well  as  of  the 
separate  estates,  is  the  trustee  of  the  pro- 
perty of  A.,  B.  and  0.,  and  he  is  au« 
ihorised,  although  he  may  have  done 
some  act  which  under  the  old  law  would 
have  bound  him  to  elect  to  take  the  lease, 
to  disclaim  it.  He  is  authorised  to  re- 
lease the  bankrupts  from  all  the  Habiliiy 
under  which  they  would  have  been  if  the 
lease  had  not  been  surrendered.  Then 
he,  under  that  statutory  power,  surrenders 
the  lease  against  the  will  of  the  lessor, 
and  the  lessor  is  obliged  to  accept  the 
surrender.  For  whom  is  he  surrender- 
ing it?  He  is  surrendering  it  for  the 
three  joint  tenants,  whose  lease  it  was ; 
he  is  surrendering  it  for  them  and  for 
each  of  them.  Each  of  them  was  pos- 
sessed of  the  lease  per  my  et  per  tout. 
That  being  so,  the  Legislature  lias  said, 
*'  You  may,  on  behalf  of  those  persons, 
surrender  the  lease  entirely  and  put  an 
end  to  it  as  between  the  lessor  and  the 
lessee."  The  lessor  has  certain  remedies 
against  the  lessees,  but  the  Legislature 


says  to  him,  '*  You  may,  instead  of  thoss 
remedies,  prove  against  the  estate  of  the 
bankrupt."  Of  course  that  word  *'  bank- 
rupt '*  may  mean  plural  or  singular  or 
plural  and  singular,  according  to  the  con- 
text. The  23rd  section  gives  the  lessor  a 
right  of  proof  against  the  estate  for  the 
damage  sustained.  It  is  not  very  much 
that  the  section  gives  him,  but  it  does 
give  him  a  right  of  proof  for  the  amount 
of  the  damage  sustained.  Against  whom 
is  he  to  prove  ?  He  is  to  prove  against 
the  bankrupt,  whose  trustee  has  dis. 
claimed.  It  seems  to  me  that,  in  this 
particular  case,  no  question  of  joint  and 
separate  estate  can  arise,  because  there  is 
no  joint  .estate  of  joint  contractors  so  as 
to  bring  it  within  the  3  7th  section.  There 
were  originally  four  persons  who  cov^ 
nanted  jointly,  but  there  is  now  no  joint 
estate  of  those  four.  How  the  case 
would  have  stood  if  the  three  bankrupts 
had  covenanted  jointly  it  is  not  neces- 
sary for  me  to  say  (1).  Here  you  have 
the  distinct  liability  of  each  of  the  three 
several  persons  on  their  separate  oove- 
nants,  and  that  liability  has  been  put  an 
end  to  by  the  act  of  the  trustee.  The 
act  of  the  trustee  has  enured  to  the 
injury  of  the  lessor.  The  lessor  has  a 
proof.  Against  whom  ?  It  seems  to  me 
it  must  be  against  the  estates  of  the  per* 
sons  upon  whose  behalf  and  for  whose 
benefit  the  landlord  has  been  made  to 
endure  this  injury ;  that  is  to  say,  he  is 
entitled  to  prove  against  the  separate 
estate  of  each  of  the  three  persons. 
That,  as  it  appears  to  me,  would  have 
been  the  proper  order  for  the  Registrar 
to  have  made,  and  no  proof  ought  to  have 
been  admitted  against  the  joint  estate. 

Bbbtt,  L.J. — It  seems  to  me  there  is 
no  occasion  to  give  any  opinion  upon  the 
87th  section  at  all,  and  that  the  whole 
matter    depends    on  the    23rd    section. 

(1)  la  there  not  some  misspprehenaon  m  to 
this  part  of  the  case?  As  to  the  effect  of  the 
ordinary  joint  and  sereral  eoyenants,  see  Jarm. 
C(mv,  by  Bythevood,  2nd  ed.  vol.  ii.  609 ;  toL  i. 
602.  The  joint  liability  on  the  oovenant  appeus 
to  snrviye,  and  the  only  additional  effect  of  ziaming 
any  three,  two  or  one  of  the  covenantors  in  the 
lien  part  is  to  enable  the  covenantee  to  sue  any, 
withont  joining  all,  of  the  snrriTing  corenantors, 
— ^Eq.  Ed.  Lano  J,  Bep. 
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In  mj  view  of  the  matter  it  is  not  ab- 
solntmj  material  to  decide  whether 
there  oonld  have  been  any  right  of  proof 
affainet  the  joint  estate,  because  I  am 
01  opinion  that,  at  all  events,  there  is 
here  a  right  of  proof  against  the  separate 
estate.  In  this  case  the  joint  estate  is 
bankmpty  and  each  of  the  separate 
estates  is  bankrupt. 

There  is  one  trustee  in  respect  of  all 
those  estates.  He  is  trustee  of  all  and 
of  each  of  them.  That  trustee  might  by 
yirtne  of  the  statute,  if  he  had  chosen  to 
keep  the  lease,  have  acquired  it,  and  if  so, 
he  would  have  acquired  it  as  property 
coming  to  him  as  trustee.  Therefore 
that  lease  being  in  such  a  condition  that 
it  may  become  his  property,  if  he  chooses 
to  ta&e  to  it,  he  can  only  take  as  trustee 
in  bankruptcy.  In  other  words,  it  comes 
to  him  by  virtue  of  the  bankruptoy  and 
by  yirtue  of  the  statutes.  But  that 
truBtee  may,  by  writing  under  his  hand, 
disclaim  the  lease;  and  he  does  so. 
Thereupon  the  lease  is  for  all  purposes 
other  than  the  remedy  given  by  the  2drd 
section,  deemed  to  have  been  surrendered. 
But  it  is  not  a  surrender  accepted  by  the 
lessor.  It  is  a  surrender  made  in  spito  of 
and  against  the  will  of  the  lessor,  how* 
ever  much  he  might  have  desired  to  insist 
upon  the  continuance  of  the  lease.  Then 
by  the  act  of  the  trustee,  which  act  he  is 
entitled  to  do  by  virtue  of  the  Bankruptoy 
Act  and  by  that  alone,  the  lessor  is  in- 
jured— ^that  trustee  being  the  trustee  of 
each  and  eveir  one  of  the  bankrupt 
estates.  How  nas  he  injured  the  lessor  P 
The  covenants  in  the  lease,  I  assume  for 
ihe  moment,  were  binding  upon  the  three 
bankrupts  jointly;  but  they  were  also 
binding  upon  each  of  them  separately. 
Then,  by  this  surrender,  unless  some 
remedy  is  given  by  the  section,  the  lessor 
would  lose  any  claim  against  the  three 
jointiy,  but  he  would  equally  and  also 
lose  any  claim  against  each  of  the  three 
separately.  Therefore,  by  the  act  of  the 
trustee  the  lessor,  against  his  will,  is  in- 
jored  in  respect  of  his  claims  against  all 
the  bankmpte  and  against  each  of  them. 
Then,  that  being  so,  the  latter  part  of  the 
section  deals  with  the  injury  which  has 
been  suffered  by  the  lessor.  It  says — 
"  Any  person  injured  by  the  operation  of 
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this  section  shall  be  deemed  a  creditor  of 
the  bankrupt  to  the  extent  of  ^uoh  injury, 
and  may  accordingly  prove  the  same  as  a 
debt  inthe  bankruptoy."  It  seems  to  me 
most  undoubtedly  that,  whichever  view 
you  take  of  it^  the  lessor  is  a  person  who 
has  been  **  injured  by  the  operation  of 
the  section'" — the  largest  words  which 
can  possibly  be  used.  He  is  not  injured 
by  anything  else;  it  is  only  "by  the 
operation  of  the  section  "  that  he  is  in- 
jured; and  that  being  so,  it  says  he 
"  shall  be  deemed  a  creditor  of  the  bank- 
rupt to  the  extent  of  such  injury."  Now 
what  is  the  extent  of  his  injury  P  The 
extent  of  his  injury  is,  first  of  all,  the 
loss  of  any  claim  that  he  may  have  had 
on  the  joint  estate.  But  that  is  not  the 
whole  extent  of  his  injury.  He  is  in- 
jured with  respect  to  his  claim  against 
each  of  the  separate  estetes.  The  words 
of  the  section  are  "  to  the  extent  of  such 
injury,  and  he  may  accordingly  prove  the 
same  as  a  debt  under  the  bankruptoy," 
that  is  the  bankruptcy  in  which  the 
trustee  is  trustee,  and  he  is  trustee  in  the 
joint  bankruptoy  and  also  in  each  sepa- 
rate  bankruptoy.  It  seems  to  me  that 
the  case,  with  regard  to  the  separate 
estetes,  is  within  the  very  words  and 
certainly  within  the  spirit  of  the  latter 
part  of  the  section.  I  think  also  that 
there  is  a  general  rule  of  construction  of 
stetutes  which  is  applicable  to  this  matter, 
namely,  that  unless  you  are  obliged  to  do 
so  you  must  not  suppose  that  the  Legis- 
lature intended  to  do  a  palpable  injustice ; 
and  it  seems  to  me  thst  in  this  case, 
where  the  claim  is  for  injury  to  a  lessor 
against  his  will,  it  would  be  palpable  in- 
justice to  deprive  him  of  a  remedy  against 
the  separate  estetes  just  as  much  as  it 
would  be  to  depriye  him  of  a  remedy 
against  the  joint  estete.  I  am  of  opi- 
nion, therefore,  that  there  is  a  right  to 
prove  against  the  separate  estetes. 

Cotton,  L.J. — In  this  case  a  proof  has 
been  admitted  against  the  joint  estete 
of  the  bankrupts,  and  the  question  is, 
ought  it  to  be  admitted  against  the  sepa- 
rate estetes  or  against  the  joint  estete  ?  It 
was  contended  that  it  should  be  admitted 
against  both  joint  and  separate  estates, 
and  section  37  was  relied  on  for  that  pujv 
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poee.  In  mj  opinion  section  37  is  inap- 
plicable. That  section,  wbatever  might 
be  the  result  nnder  snch  a  covenant,  in 
my  opinion  only  applies  to  proofs  under 
contracts.  What  we  have  now  to  deal 
with  is  a  proo^  not  nnder  anj  contract 
entered  into  bj  any  persons  all  of  whom 
have  become  bankrupt,  but  nnder  the 
right  given  in  the  latter  part  of  the  23rd 
section,  which  says — *^  Any  person  injnred 
by  the  operation  of  this  section  shall  be 
deemed  a  creditor  of  the  bankrupt  to  the 
extent  of  such  injury,  and  may  accordingly 
prove  the  same  as  a  debt  under  the  bank- 
ruptcy." That  section  is  the  only  part 
of  the  Bankruptcy  Act  with  which,  in 
my  opinion,  we  have  to  deal. 

Now,  first  of  all,  I  will  consider  what 
18  the  construction  which  is  to  be  put  on 
this  section.  It  certainly  gives  rise  to  a 
great  deal  of  difficulty,  because  it  requires 
ns  to  deal  with  things  which  do  not  exist 
as  if  they  did  exist.  Now  the  right  of 
proof  is  given  to  the  person  who  is  in- 
jured by  &ese  words  ''  shall  be  deemed  a 
creditor."  It  does  not  proceed  npon  any 
claim  he  had  as  a  creditor,  but  it  says 
that  he  shall  be  deemed  to  be  a  creditor 
to  the  extent  of  the  injury  he  has  snffered, 
and  the  question  is  whether  he  had  any 
claim  against  the  joint  estate  or  the 
separate  estate  independently  of  the  opera- 
tion of  this  section.  In  my  opinion  that 
does  not  determine  as  against  whom  the 
right  to  prove  is  given.  The  person  in- 
jured is  to  be  '*  deemed  to  be  a  creditor 
of  the  bankrupt  to  the  extent  of  such 
injury,  and  may  accordingly  prove  the 
same  as  a  debt  under  the  bankruptcy." 
It  appears  to  me  that  the  lessor's  injury 
consists  in  his  being  deprived  of  the  lease 
and  of  certain  consequences  accruing  by 
the  existence  of  the  lease.  That  is  tlie 
extent  of  his  injnry.  But  how  is  he  to 
prove  and  against  what  he  is  to  prove 
must  depend  upon  the  correct  meaning 
of  this  part  of  tne  section.  Now  I  think 
we  must  look  to  the  earlier  part  of  the 
section.  Power  is  given  to  the  trustee  in 
the  bankruptcy  to  cusclaim,  and  the  effect 
of  that  is  to  oe  this,  that  the  lease  is  to 
be  deemed  to  have  been  surrendered  as  at 
the  date  of  the  adjudication.  I  think  that 
the  &ix  construction  of  the  section,  before 
we  come  to  the  particular  droamstances, 


is  this,  that  when  a  trustee  has  vested 
in  him,  as  trustee  of  a  bankrupt  or  as 
trustee  of  bankrupts,  a  lease,  then,  they 
being  the  persons  who  could  have  sur- 
rendered if  there  had  been  no  bankruptcy, 
the  trustee  of  the  person  or  persons  m 
whom  the  lease  is  vested  is  the  person 
who  has  the  power  given  to  him  of  dis- 
claiming,  and  whose  act  of  disclaimer 
binds  the  Court  to  deal  with  the  matter 
as  if  in  fact  there  had  been  a  surronder 
of  the  lease. 

Now  apply  that  to  the  present  case. 
Here  there  are  three  persons  who  are 
bankrupts,  and  the  tnu^ee  was  appointed 
trustee  of  their  estates.  At  the  time  of 
the  bankruptcy  a  lease  was  vested  in 
those  three  persons  as  joint  tenants.  The 
trustee  in  &ct  never  had  the  lease  at  all, 
though  it  would  have  vested  in  him  if  he 
had  accepted  it ;  but  it  would  have  vested 
in  him  as  the  trustee  of  those  three  per- 
sons, and  as  snch  trustee  he  has  the  power 
nnder  the  23rd  section  of  disclaiming  the 
lease,  and  the  disclaimer  is  to  have  the 
same  effect  as  if  there  had  been  a  sur- 
render of  the  lease  at  the  date  of  the  ad- 
judication. That  being  so,  I  think  we 
may  fairly  construe  the  latter  part  of  the 
section  as  giving  a  right  of  proof  against 
the  estates  of  those  three  persons  in  whom 
the  lease  was  vested,  and  whose  trostee 
has  in  fiKst  exercised  the  power  of  dis* 
claimer,  which  would  give  the  riffht  of 
proof.  It  is  true  that  a  difficully  is 
caused  by  the  first  part  of  the  section, 
which  commences  in  this  way — "When 
any  property  of  the  bankrupt  acquired  by 
the  trustee  under  this  Act,"  and  so  on. 
That  would  seem  to  point  to  property 
acquired  by  the  trustee  for  the  purpose  of 
distribution  amongst  the  creditors  of  the 
bankrupt,  which  in  this  particular  case 
would  no  doubt  be  the  joint  creditors ; 
but  then  the  whole  of  the  introdnctoiy 
part  of  the  section  would  be  almost  on- 
mtelligible,  because  the  very  hypothesis 
of  the  section  is  that  the  trustee  never 
does  acquire  the  property.  I  take  it, 
therefore,  that  what  it  really  means  is 
this,  that  when  there  is  a  right  or  pro- 
perty of  the  bankrupt  which  but  for 
that  section  would  have  become  vested 
in  his  trustee  on  certain  onerous  tenns, 
on  behalf  of  the  person  in  whom  that 
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A  re  8kand  ;  ex  parte  Corhett,  Afp, 

properiy  is  vested  the  trastee  may  dis- 
olaun,  and  then  the  right  of  proof  by  the 
injured  person  would  arise ;  and,  in  re- 
spect of  a  joint  and  several  covenant  on 
which  bankrapts  were  liable,  it  wonld  arise 
against  the  estates  of  those  persons  as 
trostees  for  whom  the  trastee  would  have 
taken  the  property  if  he  had  chosen  to 
accept.    It  is  true  that  if  he  had  done  so 
he  would  have  to  dispose  of  the  property 
for  the  purposes  of  the  joint  estate,  but 
really  he  is  not  the  trustee  of  the  firm,  but 
he  is  the  trustee  of  the  individuals  and  of 
the   properiy  of  the  three   bankrupts. 
Separate  accounts  have  to  be  kept  for  the 
purpose  of  ascertaming  how  the  properiy 
ifi  to  be  distributed  in  payment  either  of 
the  joint  or  of  the  separate   creditors. 
Although  I  agree  that  this  section  is  a 
very  difficult  one  to  construe,  and  although 
X  have  had  much  doubt  about  it,  I  think 
the  reasonable  construction  is  that  the 
right  of  proof  is   given  as  against  the 
estates  of  those  persons   in  whom  the 


lease  was  vested  and  whose  trustee  dis- 
claims. That  I  think  is  the  fiur  con- 
struction. 

Jambs,  L.J. — ^I  forgot  to  say  that  I 
think  the  construction  may  be  aided  by 
this  consideration,  that  it  is  a  very  com- 
mon thing  indeed  when  leasehold  pro- 
perty is  acquired  solely  for  the  purposes 
of  a  firm  for  the  lease  to  be  taken  in  the 
name  of  the  senior  partner  in  the  firm. 
Beyond  all  question,  m  such  a  case  there 
would  be  a  right  of  proof  against  the 
senior  partner's  estate. 


Solicito»--Jenkinflon  A?  Olliyen,  for  sppellant; 
Hamas,  WiUdnson  &  Baikos  for  rwpoiMloiit. 
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Affiai,  Time  for.    See  Fractioe. 

—  See  Ck)mptTOller^8  Report. 

ATTBSTiTioir.    See  Bill  of  Sale. 

Bill  ov  Salb — regwtratUm :  trade  machinery  eu- 
tigned  together  with  freeholds :  bilUo/eale  act: 
to  what  extent  retroepecHvel — Section  7  of  the 
Bills  of  Sale  Act,  1878,  is  retrospectire  to  the 
extent  of  giving  a  fixed  legislative  construction 
to  the  term  "  separately  assigned  or  charged " 
as  regards  all  deeds,  whether  executed  since  or 
before  the  commencement  of  that  Act,  but  is 
not  so  for  the  purpose  of  extending  to  deeds 
executed  before  the  commencement  of  the  Act 
the  wider  meaning  given  to  the  term  "  chattels  ** 
by  sections  4  and  6.  In  re  Armytage;  ex  parte 
Moore  and  Robineon*e  Nottinghanuhire  Banking 
Co,,  60 

-^-^  validity  of:  statement  of  consideration  :  ese- 
planation  and  attestation  hy  soUeitor:  bills  of 
sale  act] — ^The  business  that  is  bv  the  Bills  oi 
Sale  Act  required  to  be  slated  in  tne  affidavit,  is 
that  by  which  the  grantor  of  the  bill  of  rale 
ordinarily  seeks  to  make  his  livelihood,  in  re- 
spect of  which  he  contracts  debts,  and  which  is 
his  substantial,  as  distinguished  from  any  an- 
cillarjr  employments  which  he  ma^r  cany  on  in 
addition  for  amugement  or  otherwise.  The  Act 
of  1878,  section  10,  sub-section  1,  does  not 
require  that  in  point  of  fact  the  effect  of  the 
bill  of  sale  should  be  explained  by  the  attesting 
solicitor  to  the  grantor,  but  only  that  the  solicitor 
should  state  that  he  had  done  so;  and  the 
neglect  by  the  solicitor  to  perform  his  duty  df 
giving  the  explanation  does  not  avoid  the  bill 
of  sale  (either  as  against  the  grantor  himself 
or  any  other  person).  The  consideration  which 
the  Act  requires  to  be  stated  in  the  deed  is  the 
real  consideration  as  between  the  grantor  and 
grantee—that  which  would  have  been  properly 


stated  in  the  deed  independently  of  the  Act ; 
but  the  Act  does  not  require  every  ooUateral 
bargain  or  stipulation  connected  with  the  ad- 
vances to  be  set  out.  Ex  parte  the  NaHomai 
Mercantile  Bank;  in  re  Hdynes  (App.),  62 

BuiLDiNO  Contract  •—  bankruptcy :  prcmso  thai 
materials  shall  become  property  [^  l^uUmmcr 
on  bunder's  bankruptcy :  validiiy] — ^A  buildiAg 
contract  contained  a  stipulation  that  in  the 
event  of  the  builder  becoming  bankrupt  or  in 
solvent,  all  materials,  plant,  chattels,  &o.,  on  the 
ground,  which  should  not  have  been  actually 
demised  to  the  builder  (under  a  previous  clause, 
by  which  the  landowner  agreed  ^to  grant  to  the 
builder  leases  of  the  houses  on  completionl 
should  become  absolutely  forfeited  to  the  land- 
owner. Power  was  also  given  to  the  Undowner, 
in  such  an  eventi  to  enter  and  sell  the  ma- 
terials, &0.  The  builder  having  filed  a  pe- 
tition for  b'quidation,  and  building  materials, 
&c.,  remaining  on  the  land  at  that  date, — ffdd, 
that  the  agreement  above  set  out  was  not  void, 
as  being  contrary  to  the  policy  of  the  bankrupt 
laws,  but  was  perfectly  lawful,  and  that  the 
landowner  was  entitled  to  the  materials.  Sx 
parte  Meads  ;  in  re  Harrison,  47 

Collusion.    See  Bankruptcy. 

CoMFTBOLunt'sItBPOBT — bankruptcy:  locus  ttameU 
of  bankrupt  and  creditor  to  appeal  from  order 
or  refusal  of  judge  on  that  report :  penon 
aggr^ved :  bankruptcy  act:  bankruptcy  ntte] 
—-Where  the  Comptroller  in  bankruptcy  has 
made  a  report  to  the  Court»  pursuant  to  the 
67th  section  of  the  Bankruptcy  Act,  1869,aiid  the 
251  St  of  the  Bankruptcy  Kules,  in  reference  to 
the  conduct  of  the  trustee,  ^either  the  bank- 
rupt, nor  any  of  his  creditors,  has  any  loeM 
standi  as  a  "  person  aggrieved  "  to  appeal  trom 
a  refusal  of  the  Oout  to  make  an  order  on  that 
report.  The  GonptraUer  alone  can  appeaL    Bqt 
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if  the  trustee  has  been  guilty  of  any  miBfeuanoe, 
the  bonkrapt,  or  any  of  his  creditora,  ma^ 
apply  to  the  Court,  under  section  20 ;  and,  if 
dissatisfied  with  the  order  made  by  the  Court 
may  then  appeal  against  it.  Ex  parte  DUton; 
m  re  Woods  (Law  Bep.  11  Ch.  D.  56),  ex- 
plained. JSr  parte  Sidebotham; '  mi  re  Side- 
lotiam,Al 


OosBnsg&kTiov,    See  Bill  of  Sale. 


solvent,  a  proceeding  by  way  of  debtor^s  sum- 
mons is  improper.  In  re  SewM ;  ex  parte  Semll 
(App.)i  16 

Where  a  debt  is  not  disputed,  the  proper  way  to 
proceed  is  by  specially  indorsed  writ,  under 
Order  III.  rule  6,  and  Order  XIV.  rules  1,  4, 
of  the  Rules  of  Court,  1876.    Ibid. 

Proceedings  by  way  of  debtor^s  summons  ought  to 
be  taken  only  under  such  circumstances  as 
must  necessarily  lead  to  bankruptcy  proceed- 
ings.   Ibid. 


CoKTMMST—notiee  of  it^undUm  hy  telegram :  breach 
ofmjvnetion:  eommumeation  oj  nottee} — ^Notice 
by  telegram  of  an  order  of  the  Court  may, 
under  certain  circumstances,  be  sufficient  to 
render  a  person  disobeying  the  order  liable  to 
committal  for  contempt;  but  as  the  liberty 
of  the  subject  is  to  be  affected,  those  who  allege 
that  notice  in  fiust  has  been  receiyed  must  prove 
it  beyond  doubt.  Ex  parte  Smith;  ex  parte 
Laitglw;  in  re  Biehop  (App.),  I 

A  sheriff^  officer  receiviiig  notice  by  telegram  of 
banloiiptcy  proceedings,  and  a  fortiori  of  an 
order  founded  upon  them,  if  he  has  any  doubt 
as  to  its  authenticity,  should  communicate  either 
with  the  Bankruptcy  Court  or  the  sheriff's 
agent  in  London,  to  find  whether  the  telegram 
was  correct.    Ibid. 

The  auctioneer  should,  under  similar  circum- 
stances, communicate  with  the  person  under 
whose  instructions  he  sells.    Ibid. 

The  doctrine  of  notice  through  the  medium  of  an 
agent  cannot  apply  to  the  case  of  a  sheriff's 
oiSoer  who  has  no  actual  notice  of  an  order,  and 
conseauenily  a  sheriff's  officer  cannot  be  oom- 
mittea  for  contempt  when  he  has  not  receiyed 
notice  of  the  order  of  the  Court,  although  such 
notice  has  been  receiyed  and  the  order  dis- 
obeyed by  his  subordinate.    Ibid. 

A  London  solicitor  who  obtains  an  order  of  Court 
restraining  a  sale  should  not  telegraph  direct 
to  the  auctioneer  or  sheriff's  officer,  but  should 
telegraph  to  a  solicitor  at  the  place  as  agent  for 
him,  and  instruct  him  to  go  and  give  notice  of 
the  coder.  The  person  iSected  by  the  order 
would,  if  such  a  course  wero  adopted,  haye 
the  benefit  of  the  personal  responsibility  of  an 
officer  of  the  Court.    Ibid. 


Coffitt — eotte  in  the  high  court :  eet-off:  praetiee]^ 
The  Court  of  Bankruptcy  will  not  allow  costs  in- 
curred in  any  Division  of  the  High  Court  to  be 
set  off  against  costs  in  Bankruptcy,  although 
such  costs  be  incurred  in  proceedings  between 
substantially  the  same  parties  as  are  litigating 
in  Bankruptcy.  In  re  Adanu;  ex  parte  Griffin 
(App.),  28 

Dxbtob's  SuMXcara — bankruptcy  act,  1869;  op- 
jMcation  to  diamiee:  eecwrity:  dieputed  debt: 
Mtitee  of  Stmreme  Court,  1876,  Order  UI,  rule 
6 ;  Order  XIV.  rules  1,  4]— Where  a  debt  is 
bona  fide  disputed,  or  the  alleged  debtor  is 
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Dbbds.    See  Jurisdiction. 


DiscHABOs.    See  Fraudulent  Debt. 

DiymHUD,  PosTPomncBNT  o».    See  Liquidation. 

Elboit.    See  Equitable  Execution. 

EairiTABLB  ExBCunoK  — judgment  creditor :  elegit 
not  issued  :  receiver :  bankritpt  dAtor :  secured 
creditor :  the  bankruptcy  a(rfl— Where  a  judg- 
ment debtoi's  interest  in  land  is  of  an  equitable 
nature,  and  a  writ  of  elegit,  if  issued  at  the  in- 
stance of  the  judgment  creditor,  will  result  in 
nothing,  the  latter  need  not  issue  the  writ  before 
taking  prooeedings  to  obtain  equitable  execu- 
tion. In  such  a  case  an  order  appointing  a 
receiver  of  the  ronts  and  profits  of  Uie  land  at 
the  suit  of  the  judgment  creditor,  in  an  action 
by  him  to  enforce  payment  of  the  judgment 
debt,  is  a  delivery  in  equitable  execution  by 
virtue  of  a  lawful  authority  within  27  &  28  Vict, 
c  112,  although  the  receiver  may  not  perfect 
his  appointment  until  afterwards;  and  the  judg- 
ment creditor  is  thereby  constituted  a  *•  secured 
creditor"  within  subsection  6  of  section  16 
of  the  Bankruptcy  Act,  1869.  In  re  Watkins; 
ex  parte  Evans  (App.),  7 

EviDiKCB  ON  Apfbal.    See  Proof. 

EzscuTOK.    See  Set-off. 

FoBFBiTUBB.    Sco  BuUdiug  Contract. 

FBiLUDULBKT  TysEfs—hankruptou :  li^idaiion  by 
arrangement:  disi^arge  of  liquidating  defOor: 
dose  of  the  Uquidaiion :  bankruptcy  act :  debtors 

oaf] Ji  liqmdating  debtor  who  has  obtained 

an  order  for  discharge,  may,  even  though  the 
liquidation  be  still  pending,  be  sued  for  a  debt 
iSurred  feaudulently,  and  this  liability  is  not 
afibcted  by  section  16  of  the  Debtors  Act,  1869. 
Whether  liquidations  by  arrangement  are  ex- 
'  eluded  firom  the  scope  of  section  16  of  the 
Debtors  Act>  1869— C«<w«-  ^  ^  Chatterton  ; 
ex  parte  Hemming  (App.),  17 

Semhle,  that  section  refers  to  arrangwnents  made 
by  a  bankrupt  with  his  trustees,   which  aro 
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made  Tftlid  and  binding  on  creditors  under 
section  28  of  the  Bankraptcy  Act,  1869.  Ibid. 
The  time  from  which  dates  the  debtor's  right  to 
afber-acqnired  property  is  also  the  time  when 
the  right  of  a  creditor  to  take  proceedings^ 
against  the  debtors*  person  or  property  in  re- 
spect of  a  debt  incurred  by  fraud  accrues.  Ibid. 

JuiusDxeriON — court  of  hankrupioy:  jroud  on  or&- 
ditort:  bankruptcy  acf] — Mortgages  executed 
by  the  bankrupt  more  than  twelve  months  before 
the  abjudication  were  impeached  by  the  trustee 
in  the  bankruptcy,  and  the  County  Court  Judge 
directed  certain  issues  to  be  tried  by  a  jury. 
The  jury  found  that  the  mortgages  were  executed 
with  intent  to  defeat  and  delay  creditors,  and  the 
County  Court  Judge  ordered  the  deeds  to  be 
deliyered  up  to  be  cancelled.  On  appeal  to  the 
Chief  Judge,  the  Court  took  the  objection  that 
as  the  deeds  could  not  be  impeached  by  virtue 
of  the  Bankrupt!^  Law,  the  Court  of  Bank- 
ruptcy had  no  jurisdiction,  and  discharged  the 
order  of  the  County  Court  Judge  without  costs. 
In  re  Harrison;  ex  parte  ifamson,  30 

JuRxsDTonoN  OF  TBI  CouBT  Of  A^VEAi^ — bank- 
ruptcy in:  pending  apfeal  to  house  of  lords: 
re-hearing  to  introduce  fresh  efndenos:  the  bank- 
ruptcy ao(] — ^The  Court  of  Appeal  in  Bankruptcy 
inlllorMit  Bocidentel  slip^^iatake*  or  oHii^ 
sions  made  in  drawing  up  its  orders.  It  has 
also  jurisdiction,  under  section  71  of  the  Bank- 
ruptcy Act»  1869,  to  rehear  upon  firesh  evidence, 
and  to  alter,  vaiy  or  rescind  its  orders ;  but  it 
will  not  rehear  an  order  under  appeal  to  the 
House  of  Lords,  merely  to  insert  in  the  order, 
for  the  purposes  of  such  appeal,  evidence  that 
was  not  before  it.  In  re  Eboper  ;  ex  parte  Banco 
de  Portugal  (App.),  21 

Simble,  a  re-hearing  upon  fresh  evidence  may  be 
granted,  notwithstanding  a  pending  appeal 
to  the  House  of  Lords,  but  only  under  special 
circumstances.    Ibid. 

Liquidation— j^roqf  by  secured  creditor  without 
realising  or  valuing  securities :  debt  provable  m 
bankruptcy:  dedaraHon  of  dividend:  duty  of 
trustee  to  make  a  reserve] — A  trustee  on  de- 
claring a  dividend  is  not  bound  to  make  a  reserve 
in  respect  of  a  proof  by  a  secured  creditor  who 
has  not  realised  or  put  a  value  on  his  security. 
In  such  a  case  the  creditor  has  no  debt  provable 
until  he  has  realised  or  valued  his  security ; 
and  if,  by  force  of  circumstances,  he  is  unable 
so  to  do  before  a  dividend  is  declared,  his 
proper  course  is  to  apply  to  the  Court,  under 
section  72,  to  postpone  the  dividend,  and  tiie 
Court  has  jurisdiction  to  make  such  order  as  the 
justice  of  the  case  may  require.  In  te  Lee  ;  ex 
parte  Good  (App.),  49 

.-.•  creditors  applioaiion  to  examine  debtor  and 
witnesses :  thewinkrupU^  act :  bankruptcy  rules] 
— ^Where  a  trustee  declines  to  examine  tiie 


debtor  or  other  penons  under  Motion  96  of  tlie 
Bankruptcy  Aet^  and  a  creditor  applies  liar 
leave  so  to  do,  the  laitef  must  makob  out  a 
frima  facie  case,  or  satisfy  the  Court  that  there 
IS  reasonable  probability  that  tiie  examinatioa 
will  result  in  some  benefit  to  the  estate.  Ls  re 
Wilson  ;  ex  parte  Nieholson  (App.),  68 

^—  A&BANOBiaiNT.    See  Fraudulent  Debt. 

Locus  Standi.    See  Comptrollez's  Beport. 

WsarOKQ  OF  Cbbdxtobs — bankruptcy  ad:  bank- 
ruptcy rules:  present  at  meeAw:  prssent  but 
not  voting  at  general  meeting  of  eriiiton\-^At 
a  meeting  convened  under  rule  806  of  the  Bank- 
ruptcy Rules, '  1870,  certain  reeolutioou  vaie 
passed  by  a  statutoiy  majority  removing  a 
trustee.  At  this  meeting  §.,  who  was  a  cre- 
ditor for  a  small  amount  and  also  proxy  ftr 
another  large  creditor,  attended.  The  proofs 
for  his  own  and  his  prindpal's  debts  had  been 
put  in  and  filed  some  years  pfevioualy  at  the 
first  meeting.  He  staved  throufihout  the  meet- 
ing but  did  not  sign  the  resolutions,  and  stated 
that  he  did  not  intend  to  take  any  part  in  the 
meeting.  Begistmtion  of  the  resolutions  wis 
objected  to  on  the  ground  that  8.  must  be 
taken  to  have  attendra  on  the  authori^  of  Ex 
parte  Orde  ;  in  re  Morsley  (40  Law  J.  Bep.. 
Bankr.  60;  Iaw  Bep.  6  Chano.  881),  he  having 
been  present  and  not  having  withdrawn  the 
proof.  If  S.  had  been  counted  as  present  on 
behalf  of  his  principal,  the  resolutions  would 
not  have  been  passed  by  the  statutory  msjontr : 
— Held,  on  appeal  fi:om  the  B^gistiar,  that  tae 
resolutions  were  properly  registered,  that  efuo 
if  the  principle  of  Uie  above  case  would  have 
applied  to  S.  in  his  own  character  as  creditor 
(the  smallnees  of  his  debt  rendering  the  deeisioa 
unnecessaxy),  it  could  not  apply  to  the  case  of 
his  principal  as  being  a  pezwrn  "  preeent  by 
proxy,"  and  that  therc&re  the  principal  of  &  in 
spite  of  8.'s  actual  {oesenoe  could  not  be  said 
to  be  present  at  that  meetings  S.  having  dona 
no  act  to  shew  that  he  intended  to  be  pieseiit 
there  on  her  behalf.  Ex  parte  Orde  distin- 
guished. Ex  parte  Evans;  in  re  Bourn  (App.),  S6 

Qwxre,  whether  the  principle  of  that  case  applies 
to  any  meeting  held  after  the  rogistraUon  of 
liquidation  or  composition  proceeding.    Ibid. 

The  &ct  that  some  of  the  creditors  signing  the 
notice  summoning  the  meeting  under  rule  306 
and  voting  on  the  resolutions  at  the  meeting, 
had  previously  sold  their  debts  to  another 
creditor  was  held  not  to  constitute  an  objeetioii 
to  the  notioe  or  to  the  resolutions.    Ibid. 

Pabtmubs — bankrupt  firm:  lease  vested  in:  tUe- 
elaimer  by  trustee  qf  joint  and  separate  estates: 
lessor's  right  of  pro^  for  damages :  the  bank- 
ruptcy act,  1869,  es,  23,  37>-Fottr  partMfes 
took  a  lease  of  the  partnership  prenuses  and 
entered  into  the  usual  joint  and  several  eoive- 
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Bants  of  loMOM.  One  partner  died.  The  three 
mrrivors  oarried  on  the  busineas,  and  be- 
eame  bankmiyt.  The  trustee,  who  iras  trustee 
both  of  the  joint  estate  of  the  firm  and  the 
■eptrate  estates  of  the  three  partners,  disolaimed 
the  lease.  The  lessor  claimed  under  sections 
37  and  88  of  the  Bankruptcy  Act  to  prore 
against  the  joint  and  separate  estates  for  dam- 
ages for  loss  of  rent  and  dilapidations : — Held, 
firsts  that  section  87  onlj  applied  to  proofs 
nnder  contracts,  and  therefore  did  not  apply  to 
the  present  case,  which  was  a  statutory  right  of 
proof  under  section  23  for  the  injury  caused  by 
the  disclaimer;  second,  that  as  the  trustee  who 
disclaimed  was  trustee  as  well  of  the  separate 
estates  as  of  the  joint  estate  of  the  partners,  and 
the  disclaimer  released  eadi  d  them  from  his 
liability  under  his  separate  covenant,  there  was 
a  ri^t  of  proof  for  the  injury  against  the  se- 
parate estates,  /n  re  Shand;  ex  parte  Corbett 
(App.),  74 

PASTzransHXP.    See  Proof. 

PBACTXCa — Ofpealjromeounijfe&urt:  time  for  op- 
oM/tn^;  iankruptey  rules,  1870,  rule  148] — 
The  twenty-one  days  within  which  an  appeal 
from  the  decision  of  a  Oounty  Court  Judge  is 
to  be  entered,  are  to  be  reckoned  from  the  date 
when  the  order  is  pronounced,  and  not  from  the 
date  when  it  is  settled  and  signed.  In  re 
Qreavea;  ex  parte  Whitton,  31 

appeal  out  of  tims:  costs  of  affidavits  JUed  by 

respimdmU] — ^When  a  respondent  to  an  appeal 
intends  to  take  the  objection  that  it  is  out  of 
time,  he  ought  to  communicate  his  intention  at 
once  to  the  other  side.  When  an  appeal  is  dis- 
missed on  the  ground  that  it  is  out  of  time,  the 
respondent  wiu  not  be  allowed  the  costs  of  affi- 
davits filed  by  him  after  the  appeal  was  set 
down.  In  re  Jones;  ex  parte  Fwuon's  Vinegar 
OO'  (App),  74 

Pboov,  Doublb — bankruptcy  act :  firms  composed 
of  the  same  members:  administrations  in  two 
eomUries:  admission  of  evidence  not  before  court 
below] — Two  persons  carried  on  business,  under 
one  firm,  as  wine  exporters  in  Portugal,  and 
under  another  as  wine  merchants  in  London. 
Bills  were  drawn  by  the  Portuguese  firm  on, 
npd  accepted  by  the  English  firm.  The  Enff- 
Hsh  firm  became  bankrupt^  and  before  the  ad- 
judication proceedings  in  insolvency  were  taken 
in  Portugal,  under  which  the  property  there 
was  administered  and  divided  exclusively  among 
the  Portuguese  creditors.  One  of  these  cre- 
ditors, who  had  received  a  dividend  on  bills 
drawn  by  the  Portuguese  firm,  then  sought  to 
prove  in  the  English  bankruptcy  in  res^wct  of 
the  same  bills  against  the  English  firm  as  ac- 
ceptors:— Heldt  that  he  could  only  do  so  on  con- 
dition of  bringing  into  account  the  dividend 
received  in  Portu^l.    The  words,  *'  in  whole  or 


in  part  composed  of  the  same  individuals,''  in 
section  37  of  the  Bankruptcy  Act,  1869,  do  not 
apply  to  the  case  of  two  firms  consisting  en- 
tirely of  the  same  individuals,  but  to  the  case 
where  aU  the  members  of  one  firm  form  part  of 
another  firm.  Selkrig  v.  Davies  (2  Dow.  230 ; 
2  Boss,  97,  291)  and  £x  parte  WUson  (41  Law 
J.  Bra.  Bankr.  46 ;  Law  Bep.  7  Chanc.  490)  fol- 
lowed. Admission  refused  of  evidence  which 
had  not  been  used  before  the  Court  below.  Ob- 
servations of  LoBD  Ltndhubst  in  Mtwood  v. 
8m<Ul  (6  CL  ft  F.  232)  approved.  Banoo  de 
Portugal  v.  Waddell  (H.L.),  88 

Bbcbivxb.    See  Equitable  Executor. 

Bb-hx^beko.    See  Jurisdiction. 

BisiDTTABT  LnGATn.    See  8et-o£ 

SacuBHD  CnsDrroB.  See  laquidation.  Sequestra- 
tion, Writ  of.    Writ  of  Elegit 

SBQUBsntiTioir,  Wbit  of — judgment  creditor: 
chose  in  action :  secured  creditor :  bankruptcy 
act] — ^A  judgment  creditor  issued  a  writ  of  se- 
questration and  served  it  upon  executors  holding 
in  their  hands  a  legacy  payable  to  the  judgment 
debtor,  who  shortly  f^erwards  went  into  liqui- 
dation : — Held,^  that  the  creditor,  as  acainst  the 
trustee  in  liquidation,  was  not  a  secured  creditor 
within  sub-section  5  of  section  16  of  the  Bank- 
ruptcy Act,  1869.  Quare  whether  the  judg- 
ment creditor,  if  he  had  obtained  an  order 
restraining  the  debtor  from  receiving  the  legacy, 
would  have  been  a  creditor  holding  a  charge  or 
lien  on  the  debtor's  property  within  the  section. 
In  re  Scare  ;  ex  parte  Nelson  (App.),  44 

Sbt-off — bankruptcy:  mutual  credit:  executors* 
account  at  bani :  private  account  of  one  executor 
being  residuary  legatee^  at  same  bank] — ^A.  and 
B.,  executors  under  a  will,  under  which  A. 
was  also  residuary  legatee,  kept  an  executorship 
account  with  a  bani^  at  which  A.  kept  also  a 
private  separate  account.  The  bankers  stopped 
payment,  and  filed  a  liquidation  petition,  and 
a  trustee  was  appoint-ed.  Previously  to  the 
stoppage  the  executors  had  paid  all  the  debts, 
and  fuieral  and  testamentary  expenses,  and 
set  apart  securities  to  answer  the  annuities 
bequeathed  by  the  will,  but  the  executors  were 
jointly  liable  for  two  small  sums  for  rates 
and  taxes,  and  their  solicitor's  bill  of  costs  in 
relation  to  the  estate.  At  the  date  of  the 
stoppage  a  sum  of  1,400/.  was  due  from  the 
bank  on  the  executorship  account,  while  a 
sum  of  1,200/.  was  owing  by  A.  on  his  separate 
account.  A.  claimed  to  prove  in  the  liquidation 
for  the  difference  between  the  two  sums,  as 
having  a  right  to  set  off,  as  against  the  debt 
due  ^m  him,  the  money  owing  from  the  bank 
on   the   executorship  account,  on  the  ground 
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that  the  money  on  that  account  constituted  in 
fact  a  clear  net  residue  in  which  he  was  ab- 
solutely interested: — Held,  that  the  one  ac- 
count could  not  be  set  off  against  the  other, 
the  rules  of  equitable  set-off  or  mutual  credit 
not  applying,  unless  A.  was  so  much  the  per- 
son solely  beneficially  interested  in  the  balance 
of  the  joint  account  that  a  Court  of  equity 
would,  without  any  terms  or  further  enquiry, 
have  obliged  B.  to  transfer  the  account  into  the 
name  of  A.  alone.  Ex  parte  Moritr;  in  re 
Willis,  Pereival  #  Co.  (App.),  9 

Statutobt  MAJOBfTT.    See  Meeting  of  Creditors. 
Tbubobax.    See  Contempt. 

Trustbb — sale  by:  in  bankruptcy  of  right  of  ac- 
tion: property  of  bankrupt:  champerty  and 
maintenance :  bankruptcy  act :  rules  of  court] — 
S.,  trustee  in  bankruptcy  of  W.,  issued  a  writ 
in  an  action,  claiming  to  have  a  deed  which  had 
been  executed  by  the  bankrupt  prior  to  his 
bankruptcy,  purporting  to  be  an  absolute  con- 
veyance by  the  bankrupt  to  the  defendant  of 
the  equity  of  redemption  in  certain  mortgaged 
freehold  and  leasehold  hereditaments,  set  aside, 
00  far  as  it  purported  to  be  an  absolute  con- 
veyance, and  a  declaration  that  the  deed  ought 
only  to  stand  as  security  for  the  sum  actuidly 
paid  by  the  defendant.  Subsequently  an  agree- 
ment was  come  to  between  0.  and  S.,  with  the 
sanction  of  the  committee  of  inspection,  that  C. 
should  purchase  all  the  trustee's  right  in  the 
property,  and  a  deed  was  executed  to  carry  that 
agreement  into  effect.  C.  thereupon  obtained 
under  Order  L.  rule  1,  an  order  ex  parte,  ap- 
pointing him  plaintiff  in  the  place  of  S.  On 
motion  by  the  defendant  in  toe  action  to  dis- 
charge the  last-mentioned  order  on  the  ground 
that  the  sale  by  S.  was  in  reality  the  sale  of  a 
right  to  bring  an  action,  and  therefore  within 
the  rule  against  champerty  and  maintenance, — 
Held  (affirming  Baoox,  V.C),  that  the  right  to 


bring  the  action  was  part  of  the  *'  fffopeity"  of 
the  bankrupt  within  the  definition  A  aeetion 
4  of  the  Bankruptcy  Act,  1869.  That  as  such 
"  property"  it  was  by  force  of  section  17  vested 
in  the  trustee,  and  that  ^whether  B.  himself 
could  have  assigned  therignt  or  not)  his  trustee 
.was  by  section  26,  sub-section  6,  empowered  to 
seU  it,  and  that  the  rule  against  champerty  and 
maintenance  had  no  application.  Seear  v. 
LawsoH,    Chatterton  v.  LauBon  (App.^  69 

Two  BixxBUFTCT  Pbtitions — second  petition  first 
heard :  adjudication :  collusion  between  debtor  and 
second  petitioner:  appeal  by  first  petitioner: 
** person  aggrieved''] — ^Where  two  bankruptcy 
petitions  are  presented  against  the  same  debtor, 
and  the  debtor  ooUudes  with  the  second  petition- 
ing creditor,  so  tiiat  an  adjudicaticm  is  made  on 
the  second  petition  behind  the  badt  of  the  first 
petitioning  creditor,  the  Court  will,  on  the 
application  of  the  first  petitioning  creditor,  give 
him  the  conduct  of  the  proceedings  consequent 
on  the  adjudication.  In  such  a  case  the  first 
petitioning  creditor  is  not  a  "  person  aggrieved," 
within  section  71  of  the  Bankruptcy  Act,  1869, 
and  has  no  locus  standi  to  appeal  against  the 
a^udication.  In  re  White ;  ex  poarte  Mason 
(App.),  66 

Wbit  ov  <*  ELBorr" — liquidation :  security :  jndg- 
ment:  seizure :  filing  of  petition:  bankruptcy  act] 
—Section  87  of  the  Bankruptcy  Act,  1869, 
does  not  apply  to  a  judgment  executed  by  means 
of  a  writ  of  elegit.  £id  therefore,  the  sheriff 
having  under  such  a  writ  seised  goods  of  a 
debtor  before  he  committed  the  act  of  bank- 
ruptcy, though  the  inquisition  of  the  jury  as  to 
tlie  value  of  the  goods  was  not  completed  until 
after  the  act  of  bankruptcy, — Held,  thnt  the 
execution  creditor  held  a  security  within  the 
meaning  of  sections  12  and  16  (sub-section  6), 
and  was  not  deprived  of  it  by  section  87.  /m  r$ 
Gourlay;  ex  parte  Ormandy,  23 
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Chaf.  1. 
Seed  Supply  {Ireland)  Act,  1H80. 


P   THB   BNACTMEHTB. 

1.  Short  title. 

'2.  AppHealion  of  Act. 

3.  Power*  of  Guardiatu  lo  borrow. 

4.  TrmtM  qf  loan. 

5.  Orders  for  pat/ment  of  loam  may  be  made  by  Local  Oovemnenl  Board. 

6.  Application  of  loans. 

7.  necocery  of  price  from  purchasers. 

8.  Power  of  entry  and  inspection. 

9.  Summary  recovery  of  price  of  seed. 

10.  Powers  of  Local  Government  Board  where  Guardians  make  default. 

11.  Soring  for  other  remedies, 

13.  Hqyayment  of  loans  made  by  the  Board  of  Works. 

13.  Confirmation  of  expenditure  by  Guardians,  and  indemnity. 

14.  No  electoral  disability. 


An  Act  to  enable  Guardians  of  the  Poor 
to  borrow  Money  for  the  purpose  of 
procuring  Seed  Potatoes  and  Seed  Oats, 
and  other  Seed  for  Tenants  in  Ireland ; 
and  for  other  purpoaes. 

(l8t  March  1880.) 

Bk  it  eiuoted  b;  the  Queen's-  moat  Excellent 
MsJFstj,  bj  Bnd  with  the  advice  and  consent  of 
the  Lords  Spihtual  and  Temporal,  and  Commons, 
in  this  present  Pulioment  assembled,  and  bj  the 
authoritj  ot  the  same,  as  follows : 

1.  Thia  Act  mav  be  cited  as  the  Seed  Supply 
(Ireland)  Act,  1860. 

2.  At  any  time  aft«r  the  passing  of  this  Act, 
and  before  the  thirty-first  dnj  of  March  one 
thoDstuid  eight  hundred  and  eighty,  tbc  Local 
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Government  Board,  if  satisfied  that  the  occupiers 
of  land  in  any  electoral  division  of  any  union  are 
generally  unable  to  procure  an  adequate  supply 
of  seed  potatoes,  seed  oats,  or  other  seed,  may,  by 
order,  authorise  or,  if  they  think  fit,  may  require 
the  Guardians  of  the  Poor  of  the  union  to  put 
the  provisions  of  this  Act  in  force  in  reference  to 
such  electoral  division ;  and  the  Local  Govern- 
ment Board  may  from  time  to  time,  by  order 
made  for  that  purpose,  revoke  or  vary  any  such 

The  Local  Gtovemment  Board  shall  prepare, 
and  may  from  time  to  time  add  to  or  alter,  a 
schedule  of  the  unions,  and  of  the  electoral 
divisions  thereof,  in  which  they  have  authorised 
the  Guardians  to  put  the  provisions  of  this  Act 

■').  The  Guardians  of  the  Poor  of  any  union 
scheduled  for  the  time  being  may  apply  to  the 
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Local  Government  Board  for  a  loan  for  the  use 
of  any  scheduled  electoral  division  of  their  union. 
If  the  Local  Government  Board  approves  of  any 
such  application  they  shall  transmit  it  to  the 
Commissioners  of  Pubhc  Works,  who  may,  with 
the  consent  of  the  Commissioners  of  Her  Ma- 
jesty's Treasury,  make,  out  of  any  moneys  placed 
at  their  disposal  by  Parliament  for  the  purpose 
of  loans,  any  loan  to  such  Board  of  Guardians, 
on  the  security  of  any  rate  applicable  to  any  of 
the  purposes  of  the  Acts  for  the  Relief  of  the 
Poor  which  is  leviable  in  the  electoral  division 
for  the  use  of  which  the  loan  is  made,  and 
without  requiring  any  further  or  other  security. 

4.  Such  loans  shall  be  made  without  interest, 
and  shall  be  repayable  by  the  Guardians  to  the 
Commissioners  or  Public  Works  by  two  equal 
instalments,  the  first  of  such  instalments  to  be 
paid  on  the  first  day  of  August  one  thousand 
eight  hundred  and  eighty-one,  and  the  second  of 
such  instalments  to  be  paid  on  the  first  day  of 
August  one  thousand  eight  hundred  and  eighty- 
two. 

When  any  such  loan  is  made  all  rates  leviable 
for  any  of  the  purposes  of  the  Acts  for  the  Relief 
of  the  Poor  in  the  electoral  division  for  the  use  of 
which  the  loan  was  made  shall  become  forthwith 
charged,  without  any  deed  of  mortgage  or  other 
instrument  being  required,  with  the  repayment 
by  such  instalments  ol  the  sum  lent  for  the  use 
of  the  division. 

5.  If  at  any  time  the  Commissioners  of  Public 
Works  in  Ireland  certify  that  any  sum  remains 
due  to  them  from  the  Board  of  Guardians  of  any 
union  on  account  of  any  loan  made  for  the  use 
of  an^  electoral  division  for  the  purchase  of  seed, 
and  IS  then  payable  to  the  Commissioners,  the 
Local  Government  Board  shall,  by  order  under 
their  seal,  assess  that  sum  on  the  electoral 
division,  and  shall  send  copies  of  the  order  to  the 
Board  of  Guardians  and  to  the  treasurer  of  the 
union ;  and  thereupon  the  treasurer  of  the  union 
shall,  out  of  any  money  then  in  his  hands  to  the 
credit  of  the  Guardians,  or  if  such  money  is 
insufficient  for  the  purpose,  then  out  of  all 
moneys  subseouently  received  by  him  on  account 
of  the  Guaraians,  pay  over  the  amount  men- 
tioned in  the  order  to  the  Commissioners  of 
Public  Works.  The  Guardians  of  the  union 
shall  debit  the  electoral  division  with  the  amount 
so  assessed  upon  the  division. 

6.  The  Guardians  may  apply  the  whole  or  any 
part  of  the  sum  borrowed  by  them  for  the  use  of 
each  electoral  division  in  purchasing  seed  potatoes, 
seed  oats,  or  other  seed  which  the  Local  Govern- 
ment may  authorise,  and  in  defraying  all  expenses 
incurred  for  carriage,  storage,  or  otherwise  in 
providing  such  seed  for  sale.    Such  seed  shall  be 


sold  by  the  Guardians  to  occupiers  of  land  and 
cultivators  of  land  (not  being  occupiers)  on  the 
application  of  the  occupier,  and  on  his  security, 
in  the  electoral  divisions,  subject  to  the  provisions 
of  this  Act. 

The  Guardians  may  sell  such  seed,  subject  to 
the  following  provisions : 

1.  Thev  may  sell    to    any  occupier  of  land 

valued  at  not  more  than  fifteen  pounds  a 
quantity  of  seed  potatoes  sufficient  to  sow 
an  acre,  and  of  seed  oats  or  other  seed 
sufficient  to  sow  another  acre  of  land, 
"  statute  measure ;  "  provided  that  the 
total  cost  of  such  seea  does  not  exceed 
five  pounds  for  any  one  occupier : 

2.  They  may  sell  to  any  person  who  cultivates 

for  his  own  use  any  iknd  under  a  contract 
made  by  him  with  the  tenant  of  the  land  a 
quantity  of  seed  potatoes  sufficient  to  sow 
a  quarter  of  an  acre  of  land  statute 
measure.  No  such  sale  shall  be  made 
except  upon  the  application  of  the  person 
who  is  tenant  of  the  land,  and  upon  his 
agreeing  to  pay  to  the  Guardians  the  price 
of  the  seed  so  sold  in  the  same  manner  as 
if  the  seed  had  been  sold  to  him : 

3.  No  seed  shall  be  sold  to  any  occupier  of 

land  valued  at  more  than  fifteen  pounds, 
and  no  seed  shall  be  sold  for  less  tnan  the 
net  price  paid  by  the  Guardians  for  it, 
including  all  expenses  incurred  for  car- 
riage, storage,  or  otherwise  in  providii^ 
such  seed  for  sale : 

4.  No  seed  shall  be  sold  to  any  person  unless 

the  Guardians,  or  such  persons  as  the 
Local  Government  Board  may  nominate 
in  that  behalf,  are  satisfied  that  the  land 
into  which  it  is  to  be  put  has  been  pro- 
perly prepared  and  is  ready  for  sowing : 

5.  If  in  any  case  any  premises  in  the  occupation 

of  any  occupier  are  not  separately  valued 
under  the  Acts  relating  to  the  ^nation 
of  rateable  property  in  Ireland,  the  Goar^ 
dians  may  receive  such  evidence  as  thCT 
think  fit  as  to  the  annual  value  of  vactk 
premises,  and  such  premises  shall,  for  the 
purpose  of  this  Act«  be  taken  to  be  of  the 
vidue  which  the  Guardians  shall  deter- 
mine, as  if  such  premises  had  been 
separately  valued  at  that  amount  under 
the  said  Acts. 

7.  Payment  of  the  amount  due  to  the  Guar- 
dians firom  each  person  indebted  to  the  Guardians 
on  account  of  any  nurchase  of  seed,  whether 
made  before  or  after  tne  passing  of  this  Act,  shall 
be  made  by  two  equal  instalments. 

For  the  purpose  of  obtaining  payment  of  each 
such  instalment  due  from  each  such  ptnoa  the 
Guardians  shall  levy  such  sum,  where  the  persoa 
is  rated  under  the  Acts  for  the  Relief  of  the  Poor, 
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u  part  of  the  poor  rate  payable  by  such  person, 
by  a  sDecial  rate  to  be  added  to  the  poor  rate 
assessea  on  the  tenements  occupied  by  such 
penon,  and  to  be  collected  therewith. 

Where  such  person  is  not  rated  under  the 
Acts  for  the  Relief  of  the  Poor  the  Guardians 
shall  make  a  special  rate  for  the  purposes  of  this 
Act,  in  which  ne  shall  be  rated. 

Every  special  rate  made  for  the  purpose  of 
obtaining  payment  of  money  due  from  each  such 
person  shall  oe  recoverable  m  the  same  manner 
and  with  the  same  remedies  by  the  collectors  of 
the  poor  rate  as  if  it  were  poor  rate,  and  shall  be 
lodged  to  the  credit  of  the  Guardians  with  the 
treasurer  of  the  union. 

Provided  that  no  person  paying  any  such 
special  rate  shall  be  entitled  to  make  any  deduc- 
tion on  account  of  such  payment  from  any  rent 
which  he  is  liable  to  pay. 

The  first  of  such  special  rates  shall  be  made 
by  the  Guardians  at  the  same  time  as  the  first 
ordinary  rate  made  for  the  relief  of  the  poor  in 
the  union  after  the  first  day  of  August  one 
thousand  eight  hundred  and  eighty,  and  the 
second  of  such  special  rates  shall  be  made  b^  the 
Gnardians  at  the  same  time  as  the  first  ordinary 
rate  for  the  relief  of  the  poor  made  in  the  union 
after  the  first  day  of  August  one  thousand  eight 
hundred  and  eighty-one.  The  first  instalment 
payable  by  each  person  indebted  shall  be  taken 
to  be  due  on  the  day  on  which  the  first  of  such 
speciel  rates  is  made,  and  the  second  instalment 
soall  be  taken  to  be  due  on  the  day  on  which  the 
second  of  such  special  rates  is  maae. 

Any  person  indebted  to  any  Board  of  Guar- 
dians on  account  of  any  such  purchase  of  seed 
may  pay  off  his  debt,  or  each  mstalment  of  it, 
at  any  tmie  before  each  such  special  rate  is  made. 

8.  When  any  seed  has  been  sold  under  this 
Act  to  any  person  in  any  union,  any  of  the  Guar- 
dians of  the  union,  or  any  person  nominated  by 
the  Guardians  or  by  the  Local  Government 
Board,  may  at  all  reasonable  times  enter  into  and 
examine  any  land  occupied  or  tilled  by  such  per- 
son, for  the  purpose  of  ascertaining  whether  the 
seed  sold  to  such  person  has  been  properly  sown 
by  him,  and  may  do  all  acts  reasonably  necessary 
for  that  purpose.  For  the  purpose  of  facilitating 
such  examination  the  Guardians  shall  keep  a  list 
of  all  the  names  and  addresses  of  all  purchasers 
of  seed,  and  shall  permit  such  list  to  be  inspected 
by  any  person  having  authority  to  make  such 
examination  under  this  Act.  If  any  person  re- 
fuses to  a  Guardian  or  other  person  acting  in 
execution  of  this  Act  admission  to  any  land 
which  such  Guardian  or  person  is  entitled  to 
enter  or  examine,  or  obstructs  or  impedes  him  in 
BO  entering  or  examining,  the  person  so  offending 
may  be  prosecuted  in  a  summary  manner,  accord- 
ing to  the  provisions  of  the    Petty    Sessions 


(Ireland)  Act,  1851,  and  any  Act  amending  the 
same,  and  on  conviction  shall  be  liable  to  a  fine 
not  exceeding  five  pounds. 

9.  If  any  person  to  whom  any  seed  has  been 
sold  by  any  Board  of  Guardians  before  or  after 
the  passing  of  this  Act  does  not  properly  sow 
such  seed,  the  Guardians  of  the  union  may 
forthwith  proceed  to  recover  the  price  of  sucn 
seed,  whether  the  amount  is  more  or  less  than 
two  pounds,  before  the  justices  in  petty  sessions, 
in  the  manner  prescribed  by  the  Act  passed  in 
the  session  of  Parliament  held  in  the  twenty- 
second  year  of  the  reign  of  Her  present  Majesl7> 
chapter  fourteen,  and  any  Act  amending  it ;  and 
the  provisions  of  such  Act  and  Acts  shall  apply 
to  such  proceedings  as  if  the  debt  sued  for  was 
under  the  value  of  two  pounds. 

10.  If  at  any  time  it  appears  to  the  Local 
Government  Board  that  the  Board  of  Guardians 
of  any  union  have  made  default  in  any  respect  in 
the  execution  of  this  Act,  the  Local  Government 
Board  may,  if  they  think  fit,  themselves  carry 
this  Act  into  execution  with  reference  to  sucn 
union  and  the  several  electoral  divisions  thereof, 
and  shall  have  for  that  purpose  all  the  powers 
vested  by  this  Act  in  the  Board  of  Guardians  of 
a  union  scheduled  under  this  Act.  In  such  case 
application  for  any  loan  may  be  made  by  the 
Local  Government  Board  directly  to  the  Com- 
missioners of  Public  Works,  and  in  other  respects 
the  Local  Government  Board  shall  be  in  the 
place  and  stead  of  the  Board  of  Guardians  so 
making  default. 

11.  Nothing  contained  in  this  Act  shall  be 
taken  to  prejudice  or  affect  any  proceedings 
which  might  have  been  instituted  by  the  Com- 
missioners of  Public  Works  or  by  any  Board  of 
Guardians  for  the  enforcement  of  any  contract  or 
the  recovery  of  any  debt. 

12.  If  at  any  time  before  the  passing  of  this 
Act  the  Commissioners  of  Public  Works  in  Ire- 
land shall  have  advanced  money  to  any  Board  of 
Guardians  for  the  purchase  of  seed,  the  sum  so 
advanced,  or  any  part  thereof  remaining  unpaid 
from  time  to  time,  shall  be  a  charge  upon  the 
rates  leviable  on  such  electoral  division  or  divi- 
sions in  the  union  as  the  Local  Government 
Board  shall  appoint ;  and  such  sum  or  part  shall 
be  repaid  in  tne  same  manner  as  sums  lent  by 
the  Commissioners  of  Public  Works  to  Boards 
of  Guardians  under  the  authority  of  this  Act, 
and  the  provisions  of  this  Act  relative  to  the 
repayment  of  loans  made  under  the  authority  of 
this  Act  shall  apply  to  such  loans  made  before 
the  passing  of  this  Act. 

13.  If  at  any  time  before  the  passing  of  this 
Act  ftnjr  oytla^  sha)!  h|(ve  been  made  by  any 
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Board  of  Guardians,  with  the  sanction  of  the 
Local  Government  Board,  for  the  purchase  of 
seed  for  sale  to  occupiers  of  land  or  other  persons 
qualified  to  purchase  such  seed  under  this  Act 
in  the  union,  such  outlay,  and  all  resolutions 
and  proceedings  of  the  board  and  of  their  officers 
in  relation  thereto,  shall  be  ratified  and  confirmed 
and  be  as  valid  and  effectual  as  if  the  outlay  had 
been  made  and  the  resolutions  and  proceedings 
had  been  passed  and  taken  under  the  authority 
and  in  compliance  with  the  provisions  of  this 
Act;  and  all  persons  who  have  acted  in  any 


manner  in  making  any  loan  to  any  Board  of 
Guardians,  or  in  making  any  adyance  of  money 
to  the  Commissioners  of  Public  Works  for  the 
purj)0se  of  any  such  loan,  or  in  making  such 
outlay  for  seed,  shall  be  released  and  indemnified 
from  and  against  any  penalties  and  surcharges  in 
consequence  thereof. 

14.  No  electoral  disability  or  loss  of  Parlia- 
mentary or  other  franchise  shall  be  incurred  by 
any  voter  who  may  be  granted  assistance  under 
the  provisions  of  this  Act. 


Chap.  2. 
Artizans  and  Labourers  Dwellings  Improvetnent  {Scotland)  Acty  1880. 


ABSTRACT  OF   THE   ENACTMENTS. 

1.  Short  title  and  construction  of  Act, 

2.  Amendment  of  schedule  to  principal  Act. 

3.  As  to  assessment  of  compensation. 

4.  Amendment  of  38  ^  39  Vict,  c,  49.  s.  5.  as  to  the  provision  of  accommodation  for  the  workixg 

cltisses, 
6.  Definition  of  *'  Acts  relating  to  nuisances,^' 
Schedule. 


An  Act  to  amend  the  Artizans  and 
Labourers  Dwellings  Improvement 
(Scotland)  Act,  1875. 

(15th  March  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lorids  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Artizans  and 
Labourers  Dwellings  Improvement  (Scotland) 
Act,  1880. 

This  Act  shall  be  construed  as  one  with  the 
Artizans  and  Labourers  Dwellings  Improvement 
(Scotland)  Act,  1875,  (in  this  Act  referred  to  as 
the  principal  Act,)  and  the  principal  Act  and  this 
Act  may  be  cited  together  as  the  Artizans  and 
Labourers  Dwellings  Improvement  (Scotland) 
Acts,  1875  and  1880. 

2.  The  schedule  to  the  principal  Act  shall  be 
construed  as  if  the  schedule  to  this  Act  formed 
part  thereof. 

3.  On  the  occasion  of  assessing  the  compensa- 
tion payable  under  any  improvement  scheme  in 
respect  of  any  house  or  premises  situate  within 
an  unhodthy  area^  evidence  shall  be  receivable 


by  the  arbitrator  to  prove  that  at  the  date  of  the 
confirming  Act  authorising  such  scheme,  or  it 
some  previous  date  not  earlier  than  the  date  of 
the  official  representation  in  which  the  scheme 
originated,  such  house  or  premises  was  by  reasoH 
of  its  unhealthy  state,  or  by  reason  of  overcrowd- 
ing or  otherwise,  in  such  a  condition  as  to  have 
been  a  nuisance  within  the  meaning  of  the  Acts 
relating  to  nuisances;  and  if  the  arbitrator  is 
satisfied  that,  from  either  of  such  causes  as  afore- 
said, such  house  or  premises  was,  at  such  dates 
as  aforesaid  or  either  of  them,  a  nuisance  as 
aforesaid,  he  shall  then  determine  what  would 
have  been  the  value  of  such  house  or  premises 
supposing  the  nuisance  to  have  been  abated,  and 
what  would  have  been  the  expense  of  abating 
the  nuisance ;  and  the  amount  of  compensation 
payable  in  respect  of  such  house  or  premises  shall 
be  an  amount  equal  to  the  estimated  value  of 
the  house  or  premises  after  the  nuisance  vis 
abated,  and  after  deducting  the  estimated  expense 
of  abating  the  nuisance. 

4.  Whereas  by  the  fifth  section  of  the  principal 
Act  it  is  provided,  amongst  other  things,  that  an 
improvement  scheme  of  a  local  authority  shall 
provide  for  the  accommodation  of  at  least  as 
many  persons  of  the  working  classes  as  may  be 
displaced  in  the  area  with  respect  to  which  the 
scheme  is  proposed  in  suitable  dwellings  which. 
unless  there  aiu  s  fecial  reasons  to  the  oontranr. 
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shall  be  dtuate  within  the  limits  of  the  same  area 
or  in  the  vicinity  thereof: , 

And  whereas  it  not  unfrequentlj  happens  that, 
having  due  regard  to  the  requirements  of  per- 
sons of  the  working  classes  displaced  by  an 
improvement  scheme,  equally  convenient  accom- 
modation at  a  much  less  cost  can  be  furnished  to 
such  persons  or  some  of  them  at  some  place  other 
than  within  the  area  or  the  immediate  vicinity 
of  the  area  from  which  they  have  been  displaced  : 
Be  it  enacted  that — 

Where  it  is  proved  to  the  satisfaction  of  the 
confirming  autnority  on  an  application  to  autho- 
rise or  modify  an  improvement  scheme  that 
equally  convenient  accommodation  can  be  pro- 
vided for  any  persons  of  the  working  class 
displaced  by  an  improvement  scheme  at  some 
place  other  than  within  the  area  or  the  imme- 
diate vicinity  of  the  area  comprised  in  the  im- 
provement scheme,  and  it  is  also  proved  to  the 
satisfaction  of  such  authority  that  the  required 
accommodation  has  been  or  is  about  to  be  forth- 


with provided,  it  shall  be  lawful  for  the  confirming 
authority  accordingly  to  authorise  any  such  im- 
provement scheme,  or  to  permit  a  modification  of 
an^  such  scheme,  and  tne  requirements  of  the 
prmcipal  Act  with  respect  to  providing  accommo- 
dation for  persons  of  the  working  class  shall, 
to  the  extent  to  which  accommodation  is  pro- 
vided in  accordance  with  this  section,  be  deemed 
to  have  been  complied  with. 

A  loc&l  authority  may  for  the  purpose  of 
providing  acconmioaation  for  persons  of  the 
working  classes  displaced  by  any  improvement 
scheme,  appropriate  any  lands  for  the  time  being 
belonging  to  them  which  are  suitable  for  the 
purpose,  or  may  purchase  by  agreement  any  such 
further  lands  as  may  be  convenient. 

5.  The  Acts  relating  to  nuisances  mean  as 
respects  any  place  in  Scotland,  the  Public  Health 
(Scotland)  Act,  1867>  and  any  local  Act  which 
contains  any  provisions  with  respect  to  nuisances 
in  that  place. 
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SCHEDULE. 


1.  The  publication  by  the  local  authority  of 
the  appointment  of  the  arbitrator,  and  the  other 
particulars  mentioned  in  article  six  of  the  schedule 
to  the  principal  Act,  shall  be  made  not  onlv  by 
advertisement,  but  also  by  placards  and  handbills 
affixed  in  conspicuous  places  on  or  near  the 
lands  to  be  taken,  and  also  by  leaving  a  notice 
thereof  at  each  house  proposed  to  be  taken,  and 
also  by  sending  a  notice  thereof  by  post  to  the 
persons  interested  in  such  lands  as  owners  or 
reputed  owners,  lessees  or  reputed  lessees,  so  far 
as  th^can  be  reasonably  ascertained. 

2.  The  arbitrator  shall  have  the  same  power  of 
apportioning  any  feu  duty,  ground-annual, 
casualty  of  superiority,  or  any  rent  or  other 
annual  or  recurring  payment  or  incumbrance,  or 
any  rent  payable  in  respect  of  lands  comprised 
in  a  lease,  as  the  sheriff  has  under  the  Lands 
Qauses  Consolidation  (Scotland)  Act,  1845. 

3.  Notwithstanding  anything  in  section  ninety 
of  the  Lands  Clauses  Consolidation  (Scotland) 
Act,  1845,  the  arbitrator  mav  determine  that 
such  part  of  any  house,  builaing,  or  manufac- 
tory as  is  proposed  to  be  taken  by  the  local 
authority  can  be  taken  without  material  damage 
to  such  house,  building,  or  manufactory,  and  if 
he  so  determine  may  award  compensation  in 
respect  of  the  severance  of  the  part  so  nroposed 
to  be  taken,  in  addition  to  the  value  of  tnat  part, 
and  thereupon  the  party  interested  shall  be 
required  to  sell  and  convey  to  the  local  authority 
such  part,  without  the  local  authority  being 
obligea  to  purchase  the  greater  part  or  the  whole 
of  such  house,  building,  or  manufactory. 


The  local  authoriiy,  or  any  person  interested, 
if  dissatisfied  with  a  determination  under  this 
enactment,  mav,  in  manner  provided  by  article 
twenty-six  of  the  schedule  to  the  principal  Act, 
submit  the  question  of  whether  the  said  part  can 
be  taken  without  material  damage,  as  well  as  the 
question  of  the  proper  amount  of  conapensation, 
to  a  jury ;  and  the  notice  of  intention  to  appeal 
shall  be  given  within  the  same  time  as  notice  of 
intention  to  appeal  against  the  amount  of  com- 
pensation awarded  is  required  to  be  given. 

4.  The  amount  of  purchase  money  or  com- 
pensation to  be  paid  in  pursuance  of  section  one 
nundred  and  seventeen  of  the  Lands  Clauses 
Consolidation  (Scotland)  Act,  1845,  in  respect  of 
any  estate,  right,  or  interest  in  or  charge  affecting 
any  of  the  scheduled  lands  which  the  local 
authority  have  through  mistake  or  inadvertence 
failed  or  omitted  duly  to  purchase  or  make  com- 
pensation for,  shall  be  awarded  by  the  arbitrator 
and  be  paid  in  like  manner,  as  near  as  may  be,  as 
the  same  would  have  been  awarded  and  paid  if 
the  claim  of  such  estate,  right,  interest,  or 
charge  had  been  delivered  to  the  arbitrator  before 
the  day  fixed  for  the  delivery  of  statements  of 
claims  ;  with  this  qualification,  that  the  first 
award  of  the  arbitrator  shall  be  final,  and  not 
provisional. 

If  the  arbitrator  is  satisfied  that  the  failure  or 
omission  to  purchase  the  said  estate,  right, 
interest,  or  charge  arose  from  any  default  on  the 
part  either  of  the  claimant  or  of  the  local  autho- 
rity, he  may  direct  the  costs  to  be  paid  by  the 
party  so  in  default. 
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Chap.  3. 
Indian  Salaries  and  Allowances  Aet^  1880. 

ABSTRACT  OF  THB   ENACTMENTS. 

1.  Shwrt  title, 

2.  Power  to  regulate  certain  allowances  for  equipment,  SfC, 

3.  Power  to  regulate  certain  ecclesiastical  salaries. 

4.  Charges  on  Indian  revenues  not  to  be  increased, 

5.  Repeal  of  enactments  in  Second  Schedule, 

Schedules. 


An  Act  to  amend  the  Law  relating  to 
the  Salaries  and  Allowances  of  certain 
Officers  in  India ;  and  for  other  pur- 
poses relating  thereto. 

(15th  March  1880.) 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Indian  Salaries 
and  Allowances  Act,  1880. 

2.  It  shall  be  lawful  for  the  Secretary  of  State 
in  Council  of  India  from  time  to  time  to  fix, 
alter,  or  abolish  the  allowances  for  equipment 


and  voyage  of  the  several  o£S|Cers  specified  in  the 
First  Schaiule  to  this  Act,  or  any  of  them. 

3.  It  shall  be  lawful  for  the  Secretaiy  of  State 
in  Council  of  India  from  time  to  time  to  fix  and 
alter  the  salaries,  and  to  ^x,  alter,  or  abolish  the 
allowances  of  the  bishops  and  archdeacons  of 
Calcutta,  Madras,  and  Bombay,  or  any  of 
them: 

Provided  that  nothing  in  this  section  shall 
afPect  the  salary  or  allowances  of  any  person  who 
is  such  bishop  or  archdeacon  at  the  passing  of 
this  Act. 

4.  Nothing  in  this  Act  shall  authorise  the 
imposition  of  any  additional  charge  on  the 
revenues  of  India. 

5.  The  enactments  described  in  the  Second 
Schedule  to  this  Act  are  hereby  repealed  to  the 
extent  in  that  Schedule  mentioned. 


"^OfO^o*- 


SCHEDULES. 


First  Schedule. 


The  Governor-General  of  India  and  the  Members  of  his  Council. 

The  Governors  of  Madras  and  Bombay  and  the  Members  of  their  Councils. 

The  Commander-in-Chief  of  the  Forces  in  India. 

The  Commanders-in-Chief  of  Madras  and  Bombay. 

The  Bishops  and  Archdeacons  of  Calcutta,  Madras,  and  Bombay. 


53  Geo.  3.  c.  155.    - 


in  part. 


Second  Schedule. 


An  Act  for  continuing  in  the  East  India  Company  for  a  further  tern 
the  possession  of  the  British  territories  in  India,  togetiier  with  certain 
exclusive  privileges;    for  establishing  further  i^gulations  for  the 
government  of  the  said  territories,  and  the  better  admintstratioii  of 
justice  within  the  same,  and  for  regulating  the  trade  to  and  hem  the 
places  within  the  limits  of  the  said  company's  charter. 
In  part ;  namely — 
Section  eighty-nine  from  "  and  the  said  Court  of  Directors  **  to 
the  end  of  the  section. 
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4  Geo.  4.  c.  71. 


in  part. 


3  &  4  Wm.  4.  c.  85. 


in  part. 


An  Act  for  defraying  the  charge  of  retirinpr  pay,  pensions,  and  other 
expense  of  that  nature  of  His  Majesty's  forces  serving  in  India,  for 
estahlishing  the  pensions  of  the  bishop,  archdeacons,  and  judges,  for 
reguUiting  ordinations,  and  for  estabhshing  a  court  of  judicature  at 
Bombay. 

In  part ;  namely — 
In  section  three,  the  words  "  and  to  any  such  archdeacon  who 
*'  shall  have  exercised  in  the  East  Indies  or  parts  aforesaid  for 
"  ten  years  the  office  of  archdeacon,"  and  the  words  "  or  arch- 
deacon "  at  the  end  of  this  section. 

An  'Act  for  efPecting  an  arrangement  with  the  East  India  Companv, 

and  for  the  better  government  of  His  Majesty's  Indian  territories  tiU 

the  thirtieth  day  of  April  one  thousand  eight  hundred  and  fifty-four. 

In  part ;  namely — 

Section  sevens-six,  from  "  and  the  said  Court  of  Directors  "  to 

the  end  of  the  section,  and  section  ninety-one. 


Cblap.  4. 
Relief  of  Distress  {Ireland)  Acty  1880. 


ABSTRACT  OF  THB   BNACTMBNTS. 

1.  Short  title. 

2.  Interpretation, 

3.  Extension  of  power  to  grant  out -door  relief  in  food  and  fuel, 

4.  Power  to  borrow, 

5.  Power  of  Board  of  Works  to  lend. 

6.  Repayment  of  loans  made  by  the  Board  of  Works, 

7.  Orders  for  payment  of  loans  may  be  made  by  Local  Government  Board. 

8.  Confirmation  of  expenditure  by  guardians,  and  indemnity, 

9.  Validation  of  loans. 

10.  Validation  of  baronial  presentments. 

11.  Future  meetings  of  baronial  sessions. 

12.  Permanence  of  constitution  of  sessions, 

13.  Repayment  of  advances. 

14.  Tax  to  be  divided  like  poor  rate. 

15.  Remuneration  for  county  officers, 

16.  Audit  of  accounts. 

17.  Repayment  to  the  Treasury, 

18.  Extension  of  borrowing  powers  of  Commissioners  of  Church  Temporalities, 

19.  Repayment  to  Church  Commissioners, 

20.  Indemnity  and  saving, 

21.  Out-door  relief  not  to  involve  electoral  disability, 

SCHBDULB. 


An  Act  to  render  valid  certain  pro- 
ceedings taken  for  the  Belief  of 
Distress  in  Ireland,  and  to  make 
farther  provision  for  such  Relief;  and 
for  other  purposes. 

(15th  March  1880.) 

Bb  it  enacted  h^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adnce  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 


in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Relief  of 
Distress  (Ireland)  Act,  1880. 

2.  In  this  Act,  if  not  inconsistent  with  the 
context,  the  term  "  the  Poor  Law  Acts "  means 
the  Act  passed  in  the  session  of  Parliament  held 
in  the  fint  and  second  years  of  the  reign  of  Her 
present  Majesty,  chapter  fifty-six,  and  the  Acts 
altering  or  amendinur  the  same. 
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The  term  "the  Land  Improvement  Acts" 
means  the  Acts  mentioned  in  the  schedule  to 
this  Act,  and  the  Acts  altering  or  amending 
them. 

The  term  "  the  Local  Government  Board " 
means  the  Local  Government  Board  for  Ireland. 

The  term  **  Lord  Lieutenant "  means  the  Lord 
Lieutenant  or  other  chief  governor  or  governors  of 
Ireland  for  the  time  being. 

3.  At  any  time  after  the  passing  of  this  Act 
and  before  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  eighty,  the  Local 
Government  Board  may,  from  time  to  time,  if 
and  so  far  as  they  think  fit,  authorise  by  order 
under  their  seal  the  guardians  of  the  poor  of  any 
union  to  administer  relief  in  food  and  fuel,  or 
either  of  them,  out  of  the  workhouse,  to  poor 
persons,  whether  such  poor  persons  might,  under 
the  Poor  Law  Acts,  have  ootained  relief  out  of 
the  workhouse  or  not,  in  the  union,  or  in  any 
electoral  division  or  divisions  thereof,  for  any 
time  not  exceeding  two  calendar  months  from  the 
date  of  such  order;  and  the  Local  Government 
Board  may,  from  time  to  time,  by  an  order  under 
their  seal  for  that  purpose,  revoke  any  such  order 
either  wholly  or  with  reference  to  any  particular 
person  or  class  of  persons  in  receipt  of  such  relief; 
and  on  the  receipt  by  the  guardians  of  any  union 
of  any  such  order  of  the  Local  Government 
Board  author  eing  such  relief  in  food  and  fuel, 
or  either  of  them,  the  guardians  shall  make  pro- 
vision for  aflPording  such  relief  accordingly  for 
such  time  and  on  such  conditions  as  may  be  speci- 
fied in  the  order  or  until  the  said  order  is  revoked ; 
and  the  pronso  at  the  end  of  the  second  section 
of  the  Act  passed  in  the  session  of  Parliament  of 
the  twenty-fifth  and  twenty-sixth  years  of  the 
reign  of  Her  present  Majesty,  chapter  eighty- 
three,  shall  not  apply  to  the  relief  to  be  afforded 
under  this  Act. 

The  expense  of  affording  relief  under  this  Act 
to  each  person  so  relieved  shall  be  charged  in  the 
same  manner  as  if  such  expense  had  been  in- 
curred in  affording  in-door  relief  to  such  person 
under  the  provisions  of  the  Poor  Law  Acts. 

4.  In  addition  to  any  power  of  borrowing 
vested  in  boards  of  guardians  under  the  Acts  in 
force  at  the  time  of  the  passing  of  this  Act,  the 
board  of  guardians  of  any  union  may,  with  the 
sanction  of  the  Local  Government  Board,  for  the 
purpose  of  defraying  any  costs,  charges,  or  ex- 
penses incurred  or  to  be  incurred  by  them  in  the 
execution  of  this  Act,  or  of  the  Poor  Law  Acts, 
other  than  for  building,  borrow  and  take  up  at 
interest  any  sums  of  money  necessary  for  defraying 
any  such  costs,  charges,  and  expenses. 

In  the  case  of  every  such  loan  the  following 
provisions  shall  take  effect : — 


(1.)  The  Board  of  Guardians  may  borrow  anr 
such  sums  on  the  credit  of  the  rates  of 
such  of  the  electoral   divisions  in  the 
union  as  the  guardians  with  the  sanction 
of  the  Local  Government  Board  maj 
determine;    and  for  securing  the  re- 
payment of  any  sum  so  borrowed,  with 
mterest  thereon,  they  may  mortgage  to 
the  persons  by  or  on  benalf  of  whom 
such    sums    are    advanced    the    rates 
leviable  on  such  electoral  division  or 
divisions. 
(2.)  The  money  shall   be  borrowed  for  such 
time  not  exceeding  ten    years  as  the 
guardians  \iith  the  consent  of  the  Local 
Government   Board  determine  in  each 
case. 
(3.)  It    shall    not   be    lawful  for   the    Local 
Government  Board  to  sanction  any  such 
loan  after  the  first  day  of  March  one 
thousand  eight    hundred  and    eighty- 
one. 
(4.)  All  sums  so  borrowed  shall  be  repaid  b^ 
such  instalments  as  may  be  agrced  on 
with  the  sanction  of  the  Local  Govern- 
ment Board. 
The  several  provisions  of  the  Public  Health  (Ire- 
land) Act,  1878,  relative  to  loans  to  rural  sanitary 
authorities,  so  far  as  they  are  consistent  with  the 
enactments  contained  in  this  Act,  shall  appl^  to 
all  loans  contracted  by  Boards    of    Guardians 
under  this  Act. 

5.  The  CJommissioners  of  Public  Works  in 
Ireland  may,  with  the  consent  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  on  the  applica- 
tion of  any  Board  of  Guardians  and  on  the 
recommendation  of  the  Local  Government  Board, 
make  out  of  any  moneys  placed  at  their  disp^^al 
by  Parliament  ror  the  purpose  of  loans  any  loan 
to  such  Board  of  Guardians  in  pursuance  of  anr 
power  of  borrowing  conferred  by  this  Act,  on  the 
security  of  any  rate  applicable  to  any  of  the  pur- 
poses of  the  Poor  Law  Acta,  and  without  requirinf^ 
any  further  or  other  security,  such  loans  to  bear 
interest  at  the  rate  of  three  and  a  half  per  centum 
per  annum. 

6.  If  at  any  time  before  the  passing  of  this  Act 
the  Commissioners  of  Public  Works  in  Ireland 
shall  have  advanced  money  to  any  Board  of 
Guardians  upon  the  faith  oi  a  resolution  of  the 
board  agreeing  to  repay  the  advance  in  such 
manner  as  the  Conmiissioners  of  the  Treasury 
should  prescribe,  the  sum  so  advanced,  or  anj 
part  thereof  remaining  unpaid  from  time  to  time, 
together  with  interest  on  such  sum  or  part,  shall 
be  a  charge  upon  the  rates  leviable  on  such 
electoral  division  or  divisions  in  the  union  as  the 
Local  Government  Board  shall  appoint;  and  such 

sum   or  part  shall  be  repaid  in  such  manner 
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within  such  time,  and  with  such  interest,  as  the 
Commtssionen  of  the  Treasury  shall  prescribe. 

7.  If  at  any  time  the  Commissioners  of  Public 
Works  in  Ireland  certify  that  any  sum  remains 
due  to  them  from  the  Board  of  Guardians  of  any 
union  on  accoimt  of  any  loan  or  advance  made 
under  this  Act,  or  on  the  faith  of  any  such  reso- 
lution, and  is  then  payable  to  the  Commissioners, 
the  Local  Government  Board  shall  by  order  under 
their  seal  assess  that  sum  on  such  of  the  several 
electoral  divisions  in  the  union  as  they  think 
proper,  and  shall  send  copies  of  the  order  to  the 
Board  of  Guardians  and  to  the  treasurer  of  the 
union ;  and  thereupon  the  treasurer  of  the  union 
shall,  out  of  any  money  then  in  his  hands  to  the 
credit  of  the  Guardians,  or  if  such  money  is 
insufiBcient  for  the  purpose  then  out  of  all  moneys 
subsequently  received  by  him  on  account  of  the 
guardians,  pay  over  the  amount  mentioned  in  the 
order  to  tne  Commissioners  of  Public  Works. 
The  guardians  of  the  union  shall  debit  the  several 
electoral  divisions  with  such  proportions  of  that 
sum  as  the  said  order  of  the  Local  Government 
Board  shall  have  assessed  upon  such  electoral 
divisions  respectively. 

8.  If  at  any  time  before  the  passing  of  this  Act 
any  outlay  shall  have  been  made  by  any  Board  of 
Guardians  for  the  purpose  of  providing  out- door 
relief  in  food  or  fuel,  such  outlay,  and  all  resolu- 
tions and  proceedings  of  the  board  and  of  their 
officers  in  relation  thereto,  shall  be  ratified  and 
confirmed  and  be  as  valid  and  effectual  as  if  the 
outlay  had  been  made  and  the  resolutions  and 
proceedings  had  been  passed  and  taken  under  the 
authority  and  in  compliance  with  the  provisions 
of  this  Act :  And  all  persons  who  have  acted  in 
any  manner  in  making  any  such  outlay  or  other- 
wise in  providing  such  relief  shall  be  released 
and  indemnified  from  and  against  any  penalties, 
and  from  and  against  all  legal  claims  or  pro- 
ceedings in  consequence  thereof. 

9.  Whereas  under  the  provisions  of  the  Land 
Improvement  Acts,  and  under  the  provisions  of 
the  Public  Health  (Ireland)  Act,  1878,  and  the 
Public  Health  (Ireland)  Amendment  Act,  1879, 
the  Commissioners  of  Public  Works  in  Ireland 
are  empowered  to  lend  money  to  owners  of  land 
and  to  sanitary  authorities,  but  subject  to  the 
conditions  prescribed  by  the  above-mentioned 
Acts: 

And  whereas  by  reason  of  the  want  of  employ- 
ment for  the  labouring  classes,  and  the  conse- 
quent distress  in  certain  districts  in  Ireland,  it 
became  desirable  to  extend  without  delay  the 
facilities  and  advantages  in  obtaining  loans 
under  the  said  Acts,  and  to  dispense  with  some 
of  the  conditions  prescribed  by  the  said  Acts : 


And  thereupon,  for  the  purpose  above  stated, 
and  with  a  view  to  enable  owners  of  land  and 
sanitary  authorities  to  afiPord  immediate  employ- 
ment to  the  labouring  classes  in  such  distressed 
districts,  the  Commissioners  of  Her  Majesty's 
Treasury,  on  the  application  of  His  Grace  the 
Lord  Lieutenant  of  Ireland,  authorised  the  Com- 
missioners of  Public  Works  in  Ireland  to  lend  to 
owners  of  land  and  sanitary  authorities  in  such 
districts  sums  of  money  for  some  of  the  purposes 
of  the  said  Acts,  but  upon  terms  more  favourable 
to  the  borrowers  than  the  terms  prescribed  by  the 
said  Acts : 

And  in  pursuance  of  such  authority  the  Com- 
missioners of  Public  Works,  by  public  notice 
dated  the  twentv-second  day  of  >fovember  one 
thousand  eight  hundred  and  seventy-nine,  and 
by  a  subsequent  public  notice  dated  the  twelfth 
day  of  January  one  thousand  eight  hundred  and 
eighty,  amending  the  former  notice  and  extending 
to  all  loans  which  had  been  applied  for  and 
obtained  under  the  conditions  of  the  said  former 
notice,  announced  that  they  were  authorised  to 
make  loans  to  owners  of  land  and  to  sanitary 
authorities  in  certain  districts  under  the  said  Acts, 
but  upon  the  terms  set  forth  in  such  notices,  for 
the  purposes  therein  specified  : 

And  whereas  a  number  of  loans  have  been 
applied  for  by  owners  of  land  and  sanitary  autho- 
rities, and  have  been  made  to  them  by  the  Com- 
missioners of  Public  Works,  in  accordance  with 
the  said  public  notices  and  upon  the  terms  set 
forth  therein,  and  it  is  necessary  and  expedient 
that  aU  such  loans,  and  the  several  proceedings 
taken  or  which  shall  be  taken  in  reference  to 
them,  should  be  ratified  and  confirmed  upon  the 
terms  set  forth  in  such  notices : 

Therefore,  all  loans  made  by  the  Commissioners 
of  Public  Works  in  Ireland,  in  compliance  with 
applications  made  under  either  of  their  public 
notices  of  the  twenty-second  day  of  November 
and  the  twelfth  day  of  January  last,  and  all 
advances  of  money  made  or  hereafter  to  be  made 
by  the  Commissioners  on  account  of  any  such 
loan,  and  all  contracts,  express  or  implied  by  law, 
entered  into  between  the  Commissioners  and  any 
person  or  sanitary  authority  respecting  any  such 
loan,  or  any  interest  thereon,  and  all  securities 
for  the  repayment  of  any  such  loan  or  interest, 
and  all  things  done  or  to  be  done  in  the  making 
or  repaying  of  such  loan,  shall  be  ratified  and 
confirmed  and  be  as  valid  and  efPectual  as  if  the 
terms  set  forth  in  the  second  of  the  said  notices 
had  been  enacted  in  the  said  Acts  as  the  terms 
upon  which  any  such  loan  might  be  made,  and  as 
if  such  loan  had  been  made  in  other  respects  in 
strict  accordance  with  the  provisions  of  such  Acts 
applicable  to  such  loan ;  and  it  is  hereby  declared 
that  the  pi'ovisions  of  the  second  of  the  two 
notices  aforesaid  shall  extend  to  loans  apphed  for 
and  obtained  under  the  conditions  of  the  notice 


12 


STATUTES  OF  THE  EEALM. 


[chap.  4. 


dated  the  twenty-second  of  November;  and  in 
the  case  of  any  loan  which  would  have  been 
charged  upon  any  special  land  or  rate  if  made  in 
strict  accordance  with  the  provisions  of  such  Acts 
applicable  to  such  loan,  or  with  reference  to  which 
loan  any  of  such  Acts  creates  any  legal  right  or 
liability,  such  land  or  rate  shall  be  charged,  and 
such  legal  right  or  liability  shall  be  creat^,  as 
fiilly  as  if  such  loan  were  made  in  strict  accor- 
dance with  the  provisions  of  such  Acts  applicable 
to  such  loan :  Provided  always,  that  in  any  award 
for  increase  of  rent  to  be  made  by  the  Commis- 
sioners of  Public  Works,  Ireland,  under  the  said 
Land  Improvement  Acts,  the  increase,  if  any,  so 
awarded  shall  not  exceed  the  yearly  rentcharge 
payable  by  the  owner  for  such  loan. 

10.  And  whereas  further  measures  for  the 
relief  of  some  of  such  distressed  districts  became 
necessary,  and  the  Ck)mmissioner8  of  Her 
Majesty's  Treasuiy  accordingly  authorised  the 
Commissioners  of  Public  Works  to  advance  by 
way  of  loan,  certain  sums  to  be  expended  in  such 
works  as  should  be  presented  by  extraordinair 
presentment  sessions  of  certain  baronies,  which 
the  Lord  Lieutenant  announced  that  he  would 
convene,  on  the  application  of  the  guardians  of 
the  poor  of  unions  situate  either  wholly  or  in  part 
in  those  baronies,  when  such  application  was  sup- 
ported by  the  report  of  the  Local  Government 
board ;  and  for  other  purposes  : 

And  whereas,  on  such  applications  being  made, 
the  Lord  Lieutenant  directed  extraordinary  meet- 
ings of  the  baronial  presentment  sessions  to  be 
convened  in  certain  baronies  in  Ireland,  and 
issued  certain  instructions  to  the  justices  and  the 
associated  cess-payers  assembled  at  such  present- 
ment sessions  as  to  the  works  which  they  nught 
present,  and  their  proceedings  in  relation  thereto, 
and  as  to  the  approval  by  the  Commissioners  of 
Public  Works  of  such  presentments,  and  the 
terms  upon  which  loans  would  be  made  for  such 
works  by  the  Commissioners  of  Public  Works, 
and  as  to  other  matters  : 

And  whereas  extraordinary  meetings  of  the 
presentment  sessions  were  held  in  some  of  such 
Darouies,  and  the  justices  and  associated  cess- 
payers  have  made  presentments  for  works  in 
accordance  with  such  instructions,  and  such  pre- 
sentments have  been  approved  by  the  Commis- 
sioners of  Public  Works,  and  loans  have  been 
made  for  such  works  on  the  terms  contained  in 
such  instructions : 

And  whereas  it  is  necessary  and  expedient  that 
all  presentments  made  at  any  such  presentment 
sessions  before  or  after  the  passing  of  this  Act 
which  have  been  or  shall  be  approved  by  the 
Conmiissioners  of  Public  Works,  and  all  loans 
and  advances  which  have  been  made  or  shall  be 
made  thereon,  and  the  several  proceedings  taken, 
or  which  shall  be  taken  thereunder,  should  be 


ratified    and    confirmed,  and  that    such   loans 
should  be  repaid  as  is  provided  by  this  Act: 

Therefore  all  presentments  made  or  to  be  made 
at  any  such  extraordinary  presentment  sessions 
in  accordance  with  such  instructions,  and  which 
have  been  or  shall  be  approved  by  the  Com- 
missioners of  Public  Works,  and  aD  works 
consequent  upon  such  presentments,  and  all 
advances  of  public  money  made  or  to  be  made, 
and  all  things  done  or  to  be  done  in  execution  of 
such  presentments,  shall  be  ratified  and  confirmed 
as  if  the  same  had  been  presented,  made,  and 
done  strictly  in  accordance  with  the  statutes 
under  which  such  works  may  be  presented  for. 

11.  At  any  time  after  the  passing  of  this  Act, 
and  before  the  thirty-first  day  of  December  one 
thousand  eight  hundred  and  eighty,  the  Lord 
Lieutenant  may  from  time  to  time,  if  he  thinks  fit, 
convene  extraordinary  presentment  sessions  for 
any  barony,  and  may  issue  instructions  to  the 
justices  and  the  associated  cess-payers  assembled 
at  such  sessions,  to  which  instructions  they  shall 
conform. 

The  Lord  Lieutenant  may  from  time  to  time, 
if   he  think  fit,  revoke,  yaiy,  or  add  to  the 
instructions  issued  before  the  passing  of  this  Act, 
or  which  may  be  issued  by  him  to  the  justices, 
and  associated  cess-payers  constituting  any  ex- 
traordinary presentment  sessions,  but  in  so  far  as 
such  instructions  relate  to  any  loan  or  advance 
of  money  only  with  the  consent  of  the  Com- 
missioners   of     Her    Mi^esty's   Treasury.     All 
presentments  made  by  such  sessions,  in  accor- 
dance with  the  instructions  from  time  to  time  in 
force,  shall  be  as  valid  and  effectual  as  if  they 
had  been  duly  presented  by  the  grand  jury,  ana 
fiated  by  the  court  at  any  assizes  or  presenting 
term. 

The  Commissioners  of  Public  Works  may,  with 
the  consent  of  the  Commissioners  of  Her  Mijesty's 
Treasury,  make  loans  or  advances  for  the  pur^ 
poses  of  carrying  into  effect  the  presentments  of 
any  extraordinary  presentment  sessions  convened 
under  the  authority  of  this  Act,  and  for  the  other 
purposes  mentioned  in  the  instructions  issued  bj 
the  Lord  Lieutenant,  upon  the  tenns  herein- 
after stated. 

All  instructions  issued  by  the  Lord  Lientenani 
to  the  justices  and  associated  cess-pavers  of  any 
extraordinary  presentment  sessions  snail  be  laid 
before  Parliament  within  one  month  after  they 
have  b^n  issued,  if  Parliament  is  then  sitting, 
and  if  not,  then  within  one  month  after  the  next 
meeting  of  Parliament. 

12.  The  several  persons  entitled  from  time 
to  time  to  attend  as  justices  and  as  assodated 
cess-payers  respectively  at  •  the  extnordinan^ 
presentment  sessions  in  any  barony,  in  aocwQ- 
ance  with  the  instructions  issued  by  the  Lord 
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Lientenani,  and  the  persons  appointed  to  serve 
on  any  Standing  Committee  of  any  such  sessions^ 
shall,  notmthstanding  that  they  may  have 
ceased  to  be  entitled  to  attend  at  the  ordi- 
nary presentment  sessions  of  the  barony^  con- 
tinue to  be  exclusively  entitled  to  constitute  the 
extraordinary  presentment  sessions  for  a  period 
of  six  months  after  the  first  meeting  of  the  extra- 
ordinai^  presentment  sessions  at  which  they  were 
respectively  entitled  to  attend,  or  for  such  other 
period  as  the  Lord  Lieutenant  by  order,  to  be 
published  in  the  Dublin  Gazette,  may  appoint. 

13.  The  moneys  advanced  from  time  to  time  by 
the  Commissioners  of  Public  Works  for  the  pur- 
pose of  the  presentments  of  any  extraordinary 
presentment  sessions  shall  be  chfurged  upon  the 
several  baronies  for  the  use  of  which  they  were 
advanced.  The  moneys  paid  from  time  to  time 
by  the  Commissioners  of  Public  Works  to  the 
secretaiy  of  the  grand  jury  of  any  county,  or  to 
any  county  surveyor,  for  expenses  incurred  by 
such  secretary  or  surveyor,  shall  be  charged 
upon  the  countj^  at  large.  All  such  sums  shall 
be  repaid,  with  mtereat  at  the  rate  of  one  per 
centum  per  annum  commencing  from  the  expira- 
tion of  two  years  after  the  making  of  the  loan, 
by  grand  jury  presentments,  by  thirty  half-yearly 

« instalments,  the  first  of  such  instalments  to  be 
presented  at  the  assizes  next  preceding  the 
expiration  of  the  said  period  of  two  vears ;  and 
the  Commissioners  of  Public  Works  shall,  before 
each  assizes,  make  out  a  certificate  for  each 
county  in  which  such  extraordinary  presentment 
sessions  have  been  held,  specifying  the  amount 
properly  chargeable  upon  each  barony  in  the 
county  or  upon  the  county  at  large.  Every  such 
certificate  shall  be  conclusive  evidence  of  all  facts 
and  circumstances  necessary  to  authorise  the 
making  of  it.  The  Commissioners  of  Public 
Works  shall  transmit  the  certificate  to  the  secre- 
tary of  the  grand  jury,  to  be  laid  before  the  grand 
jury,  and  thereupon  the  grand  jury  shall,  without 
any  previous  application  to  presentment  sessions, 
make  a  presentment  for  the  amount  specified  in 
such  ceitificate  as  payable  by  each  barony,  or  by 
the  county  at  large,  or,  in  default  of  such  pre- 
sentment, the  amount  shall  be  raised  by  an  order 
of  the  judge  of  assize,  which  order  shall  have  the 
force  of  a  presentment.  The  amounts  raised 
under  such  presentments  shall  be  paid  to  the 
Conmiissioners  of  Public  Works  in  such  manner 
as  the  Commissioners  of  the  Treasury  may  from 
time  to  time  direct. 

14.  Any  person  who  is  liable  to  pay  a  rent  in 
respect  of  any  premises  in  any  barony  chaigeable 
witn  any  such  repayment  may  deduct  from  such 
rent,  for  each  pound  of  the  rent  which  he  is 
liable  to  pay,  one  half  of  the  sum  which  he  has 
paid  under  any  such  grand  juiy  presentment  in 


respect  of  each  pound  of  the  net  annual  value  of 
such  premises  as  valued  under  the  Acts  relating 
to  the  valuation  of  rateable  property  in  Ireland, 
and  so  in  proportion  for  any  less  sum  than  a 
pound  :  Prodded  always,  that  it  shall  not  be 
lawful  under  this  Act  for  any  such  person  to 
deduct  from  the  rent  payable  by  him  for  such 
premises  a  larger  sum  than  one  half  of  the  amount 
of  the  cess  wbach  has  been  paid  by  him  in  respect 
of  the  same.  Any  person  receiving  rent  in 
respect  of  any  premises  liable  to  such  payment 
under  grand  jury  presentment,  wl\o  also  pays  a 
rent  in  respect  of  the  same,  shall  be  entitled  to 
deduct  from  the  rent  so  paid  by  him  a  sum  bear- 
ing such  a  proportion  to  the  amount  of  the  sum 
deducted  from  the  rent  received  by  him  as  the 
rent  paid  by  him  bears  to  the  rent  received  by 
him. 

Provided  always,  whenever  the  net  annual 
value  of  the  whole  of  the  rateable  hereditaments 
occupied  by  any  person  having  no  greater  estate 
or  interest  therein  than  a  tenancy  from  year  to 
year,  or  holding  under  any  lease  or  other  contract 
of  tenancy,  shaU  not  exceed  four  pounds,  the  cess 
payable  in  respect  of  such  hereditaments  under 
any  presentment  pursuant  to  this  Act  shall  be 
applotted  on  the  immediate  lessor  of  such  person ; 
and,  if  at  the  time  of  applotting  any  such  cess 
the  name  of  such  immediate  lessor  shall  not  be 
accurately  known  to  the  person  applotting  the 
cess,  it  shall  be  sufficient  to  describe  him  as  "  the 
immediate  lessor,"  with  or  without  anv  name  or 
further  addition ;  and  such  cess  shall  be  held  to 
be  duly  applotted  on  him  by  such  description, 
and  shall  be  recoverable  from  him  accordingly, 
and  all  the  provisions  contained  in  the  sixty- 
sixth  section  of  the  Landlord  and  Tenant 
(Ireland)  Act,  1870,  relative  to  the  pavment  of 
grand  jury  cess  in  certain  cases,  and  to  the 
making  of  deductions  from  rent  on  account  of 
such  payment,  shall  apply  to  the  cess  payable  in 
respect  of  such  hereditaments  under  any  present- 
ment made  pursuant  to  this  Act,  whether  such 
hereditaments  are  held  under  a  tenancy  created 
before  or  after  the  passing  of  the  said  Landlord 
and  Tenant  (Ireland)  Act,  1870. 

In  the  baronies  chargeable  under  this  Act 
receipts  for  grand  jurjr  cess  shall  be  given  by  the 
collectors,  distinguishing  the  amount  paid  under 
presentments  pursuant  to  this  Act  from  the  rest 
of  the  cess  payable  for  the  half  year. 

15.  The  Commissioners  of  Public  Works  may 
pay  to  the  secretary  of  the  grand  jury  of  any 
county,  and  to  the  county  surveyor,  such  sums  as 
they  consider  to  have  been  properly  and  neces- 
sarily expended  by  such  secretary  or  surveyor  in 
publishing  notices  or  advertisements,  or  in 
attendance  at  such  presentment  sessions,  or 
otherwise  in  relation  to  such  presentment  sessions, 
and  for  the   remuneration   of   such  clerks  or 
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assistants  as  the  Commissioners  may  sanction. 
The  sums  so  paid  by  the  Commissioners,  and  any 
sums  paid  by  them  before  the  passinf^  of  this  Act 
to  any  such  secretary  or  county  surveyor  for  such 
purposes,  shall  be  repaid  to  the  Conunissioners 
Dj  grand  iury  presentment  in  the  manner  pro- 
*  vided  by  this  Act. 

The  grand  jury  shall  present  to  every  collector 
remuneration  for  the  collection  of  all  assessments 
made  for  the  purposes  mentioned  in  this  Act,  at 
the  same  rate  as  tney  present  to  him  for  collecting 
grand  jmry  cess ;  and  the  grand  jury  may,  if  they 
think  fit,  also  present  to  the  secretary  of  the  grand 
jury,  and  the  county  surveyor,  and  his  assistants^ 
and  to  the  treasurer  of  any  county  who  was  in 
office  as  such  treasurer  prior  to  the  passing  of  the 
Act  of  the  session  oi  Parliament  held  in  the 
thirtieth  and  thirty-first  years  of  the  reign  of  Her 
present  Majesty,  chapter  forty-six,  such  reason- 
able sum,  to  be  levied  off  the  county  at  large, 
as  remuneration  for  the  trouble  incurred  by  each 
such  person  in  respect  to  such  presentment 
sessions,  as,  having  regard  to  the  other  duties  of 
such  person  and  the  rate  at  which  he  is  remune- 
rated for  them,  the  grand  jury  tliinks  fit. 

Where  any  presentment  has  been  made  at 
extraordinary  presentment  sessions  for  the  making 
of  a  new  road  or  the  widening  of  an  old  road,  the 
grand  jury  may,  without  previous  application  to 
presentment  sessions,  present  to  any  owner  or 
occui)ier  of  the  ground  through  which  the  new 
road  is  to  be  made  or  into  which  the  old  road  is 
to  be  widened,  as  compensation  for  the  loss 
sustained  by  such  owner  or  occupier,  such  sums 
as  they  think  fit,  chargeable  upon  the  barony  or 
baronies  in  which  the  land  is  situate.  All  such 
owners  and  occupiers  shall  be  entitled  to  traverse 
for  damages. 

The  Commissioners  of  Public  Works  may,  if 
they  think  fit,  lend  to  any  grand  jury  the  amounts 
presented  by  the  grand  jury  under  the  authority 
of  this  section.  Every  such  loan  shall  be  charge- 
able upon  the  county  at  large,  or  upon  the  barony 
specified  in  the  presentment,  and  shall  be  repay- 
able on  the  same  terms  as  the  loans  for  other 
presentments  validated  by  this  Act. 

16.  The  accounts  of  every  extraordinary  pre- 
sentment sessions  shall  be  audited  in  the  same 
manner  as  county  accounts  are  audited ;  and  the 
provisions  of  all  Acts  relative  to  the  auditing  of 
county  accounts  in  Ireland  shall  apply  to  the 
auditing  of  the  accounts  of  such  presentment 
sessions. 

17.  Whereas  the  Commissioners  of  Public 
Works  have,  by  the  authority  of  the  Commis- 
sioners of  the  Treasury,  advanced  to  owners  of 
land,  and  to  sanitary  authorities,  and  to  county 
officers,  and  for  the  purposes  of  the  extraordinary 
presentment  sessions,  certain  moneys  for  the  time 


being  in  their  hands  or  under  their  control  for 
purposes  other  than  those,  or  on  terms  different 
from  those,  for  which  the  said  mbneys  were  voted 
by  Parliament : 

And  whereas  it  is  expedient  to  make  good  the 
same  and  to  provide  for  further  advances  under 
this  Act : 

Therefore,  the  Commissioners  of  Church 
Temporalities  in  Ireland  shall  advance  to  the 
Commissioners  of  Public  Works  out  of  any 
moneys  at  their  disposal,  or  which  they  may  raise 
on  the  security  of  their  annual  income,  such  sum 
or  sums  not  exceeding  in  the  whole  the  sum  of 
seven  hundred  and  fif^  thousand  pounds,  as  the 
Commissioners  of  the  Treasury  may  ironx  time  to 
time  direct. 

18.  The  several  provisions  of  the  Irish  Churdi 
Act,  1869,  with  respect  to  the  raising  of  money 
by  the  Commissioners  of  Church  Temporalities 
in  Ireland,  and  the  giving  of  security  for  the  re- 
payment  thereof,  and  of  interest  thereon,  and 
with  respect  to  the  power  of  the  Commissioners 
for  the  Keduction  of  the  National  Debt  to  make 
advances  to  the  said  Commissioners  of  Church 
Temporalities,  and  with  respect  to  the  powers  of 
the  Uommissioners  of  Her  Muesty's  Treasury  in 
relation  to  the  money  so  to  be  raised^  shall  be 
extended  and  shall  apply  to  the  purposes  of  this 
Act  as  fully  as  such  provisions  apply  to  the  pur- 
poses of  the  Irish  Church  Act,  1869. 

Any  advance  made  by  the  Conunissionera  for 
the  lusduction  of  the  National  Debt  to  the  Com- 
missioners of  Church  Temporalities  for  the  pur- 
poses of  this  Act,  shall  be  charged  upon  the 
property  accruing  to  and  shall  be  payable  by 
the  CommisoioiLs  of  Church  Tm^o»litk^ 
under  the  said  Irish  Church  Act,  1869,  as  if  it 
were  part  of  the  debt  already  owing  by  the  Com- 
missioners of  Church  Temporalities  to  the  Com- 
missioners for  the  Reduction  of  the  National 
Debt,  and  shall  be  paid  to  the  latter  in  priority 
of  all  debts  due  from  the  said  Church  Tempo- 
ralities Commissioners  under  any  statutes  except 
the  said  Irish  Church  Act,  1869. 

19.  The  amounts  presented  from  time  to  time 
by  grand  juries,  and  the  amounts  paid  firom  time 
to  time  by  sanitary  authorities  and  owners  of 
land,  in  repayment  of  loans  made  by  the  Com- 
missioners of  Public  Works,  shall  be  paid  by  the 
Commissioners  of  Public  Works,  subject  to  such 
directions  as  the  Conunissioners  of  tne  Treasuiy 
may  give  from  time  to  time,  to  the  Commissioners 
of  Church  Temporalities. 

20.  All  persons  who  shall  have  acted  in  any 
manner  in  making  any  such  loan  as  is  mentioiied 
in  this  Act,  or  in  any  proceeding  for  giving  effect 
to  the  notices  or  instructions  mentioned  in  tiiis 
Act,  or  to  the  presentments  of  the  extraordinary 
presentment  sessions,  or  in  making  any  advance 
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of  moaey  to  the  Gommissioaers  of  Public  Works 
or  to  any  other  person  or  authority  for  the  pur- 
poses of  such  loans,  shall  be  released  and  indem- 
nified  from  and  against  all  penalties  in  conse- 
quence thereof. 

Nothing  contained  in  this  Act  shall  be  taken 
to  prejudice  or  afiPect  any  proceeding  for  the  re- 
corery  of  any  debt  f5rom  any  grand  jury,  or  board 
of  goardians,  or  sanitary  authority,  or  person 
which  the  Commissioners  of  Public  Works  would 
have  been  entitled  to  take  if  this  Act  had  not 
been  passed. 


21.  And  whereas  by  reason  of  exceptional  dis- 
tress in  Ireland  persons  entitled  to  the  parlia- 
mentary or  other  franchise  may  be  compelled  to 
accept  temporary  relief  under  the  provisions  of 
this  Act,  and  it  is  reasonable  that  under  the 
special  circumstances  they  should  not  suffer  any 
disability :  Be  it  therefore  enacted,  that  no 
electoral  disability  or  loss  of  such  franchise  shall 
be  incurred  by  any  yoter  who  may  be  granted 
out-door  relief  or  assistance  under  the  provisions 
of  this  Act. 


—0>9i00- 


ScHBDULS  of  Acts  referred  to  in  Section  2. 


10  &  11  Vict.  c.  32. 

12  &  13  Vict.  c.  69. 

13  &  14  Vict.  c.  31. 
16  &  16  Vict.  c.  34. 


23  &  24  Vict.  c.  19. 
25  &  26  Vict.  c.  29. 
29  &  30  Vict.  c.  40. 


Chap.  5. 
Consolidated  Fund  (No.  1)  Act,  1880. 


ABSTRACT   OF  THB   ENACTMENTS. 

1.  Issue  of  3,982,902/.  Ss.Sd,  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending  3\st  March 

1880. 

2.  Issue  of  16,641,300/.  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending  31s/  March 

1881. 

3.  Power  to  the  Treasury  to  borrow, 

4.  Short  title. 


An  Act  to  apply  certain  Sums  out  of 
the  Consolidated  Fund  to  the  service 
of  the  years  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  eighty,  and  one  thousand 
eight  hundred  and  eighty -one. 

(15th  March  1880.) 

Most  Gracious  Sovereign, 

Wb,  Your  Majesty^  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your  Ma- 
jesty in  this  session  of  Parliament,  have  resolved 
to  grant  unto  Your  Majesty  the  sums  herein-after 
mentioned ;  and  do  therefore  most  humbly  beseech 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 


Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  author 
rity  of  the  same,  as  follows  : 

1.  The  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Majesty 
for  the  service  of  the  year  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  eighty,  the  sum  of  three  millions  nine 
hundred  and  eighty-two  thousand  nine  hundred 
and  two  pounds  three  shillings  and  threepence. 

2.  The  Conunissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  ma^  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Majesty 
for  the  service  of  the  year  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
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and  eighty-one,  the  sum  of  sixteen  millions  six 
hundred  and  forty-one  thousand  three  hundred 
pounds. 

3.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time,  on  the  credit  of  the 
said  sums,  any  sum  or  sums  not  exceeding  in 
the  whole  the  sum  of  twenty  millions  six 
hundred  and  twenty-four  thousand  two  hundred 
and  two  pounds  three  shillings  and  threepence, 
and  shall  repay  the  moneys  so  borrowed,  with 
interest  not  exceeding  five  pounds  per  centum 


per  annum,  out  of  the  growing  produce  of  the 
Consolidated  Fund  at  any  period  not  later  than 
the  next  succeeding  quarter  to  that  in  which  the 
said  sums  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Exche- 

2uer,  and  shall  form  part  of  the  said  Consoli- 
ated  Fund,  and  be  available  in  any  manner  in 
which  such  fund  is  available. 

4.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  1)  Act,  1880. 


Chap.  6. 
Beer  Dealers  Retail  Licences  Act,  1880. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Justices  to  have  discretion  as  to  licences  for  consumption  of  beer  off  premises, 

2.  Licences  at  annual  licensing  meetings  only, 

3.  Short  title  :  extent ;  construction. 

Schedule. 


An  Act  for  amending  the  law  relating 
to  the  grant  by  Justices  of  Certificates 
for  Beer  Dealers  Retail  Licences. 

(19th  March  1880.) 

Whereas  by  the  enactments  described  in  the 
schedule  to  this  Act  provision  is  now  made  for 
the  holder  of  a  strong  beer  dealer's  wholesale 
excise  licence  obtaining,  on  a  certificate  granted 
by  justices,  an  additional  licence  for  sale  of  beer 
by  retail  for  consumption  off  the  premises,  and  it 
is  expedient  that  justices  should  be  at  liberty  to 
exercise  their  discretion  respecting  the  grant  of 
such  certificates,  as  they  are  in  respect  of  their 
certificates  for  licences  /or  sale  of  beer  to  be  con- 
sumed on  the  premises,  and  that  such  certifi- 
cates should  be  granted  at  the  general  annual 
licensing  meeting  of  justices,  and  not  at  any 
other  time. 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Miyesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 


1.  Section  eight  of  the  Wine  and  Beeriiooae 
Act,  1869,  is  hereby  repealed,  as  &r  as  the  quali- 
fication therein  contained  relates  to  grants  of 
certificates  for  such  additional  licences  aa  afore- 
said ;  and  the  licensing  justices  shall  be  at  liberty 
either  to  refuse  such  certificates  as  aforesaid  on 
any  grounds  appearing  to  them  in  the  exerds* 
of  their  discretion  sufficient,  or  to  grant  the 
same  to  such  persons  as  they,  in  the  execution  of 
their  statutory  powers,  and  in  the  ezerciae  of 
their  discretion,  deem  fit  and  proper. 

2.  Section  thirty-one  of  the  Licensing  Act, 
1874,  is  hereby  repealed,  as  from  and  after  the 
general  annual  licensing  meeting  held  in  any 
licensing  district  next  after  the  passing  of  this 
Act ;  and  thenceforth  certificates  for  such  addi- 
tional licences  as  aforesaid  shall  be  granted  at 
general  annual  licensing  meetings,  and  not  at 
any  other  time. 

3.  This  Act  may  be  cited  as  the  Beer  Dealers 
Retail  Licences  Act,  1880,  and  shall  not  extend 
to  Scotland  or  Ireland,  and  words  therein  have 
the  same  meaning  as  in  the  Licensing  Act,  187^ 


-ooJ^Co*" 


Schedule. 


Bnactments  relating  to  Beer  Dealers  Retail  lAcenees. 

An  Act  for  granting  to  Her  Muesty  certain  duties  of  Inland  Revenue,  and  to  amend  the  laws 
relating  to  the  Inland  Revenue. — 26  &  27  Vict.  c.  33  (section  one). 
The  Wine  and  Beerhouse  Act,  18G9.— 32  &  33  Vict.  c.  27. 
The  Licensing  Act,  1874.— 37  &  38  Vict.  c.  49. 


CHAP.  7.] 
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Chap.  7, 
Boad  Debts  on  Entailed  Estates  (Scotland). 


ABSTRACT  OP  THR   SNACTMSNT8. 

1.  Amendment  ofs,  70  of  41  ^  42  Vict,  c,  51. 


An  Act  to  amend  the  Law  in  regard  to 
charging  Road  Debts  on  Entailed 
Estates  in  Scotland. 

(19th  March  1880.) 

Whbrbas  it  is  expedient  that  the  provisions  of 
the  seventieth  section  of  the  Roads  and  Bridges 
(  Scotland)  Act,  18/8,  should  he  extended  to  debts 
affecting  turnpike  roads  and  bridges  made  or 
built  prior  to  the  passing  of  the  Act  of  the  first 
and  second  years  of  the  reign  of  His  Majesty 
King  William  the  Fourth,  chapter  forty-three,  as 
well  as  to  debts  affecting  turnpike  roads  and 
bridges  made  or  built  subsequently  to  the  passing 
of  the  last-mentioned  Act : 

Be  it  enacted  by  the  Queen's  most  Excellent 


Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  The  seventieth  section  of  the  Roads  and 
Bridges  (Scotland)  Act,  1878,  shall  be  read  and 
construed  as  if  the  words  *'  such  debts  "  included 
sums  of  money  advanced  by  any  person  to  the 
trustees  acting  under  any  Act  of  Parliament  for 
the  purpose  of  making  or  maintaining  any  turn- 
pike road  or  building  any  bridge  in  Scotland, 
notwithstanding  that  such  turnpike  road  was 
made  or  such  bridge  was  built  prior  to  the 
passing  of  the  Act  of  the  first  and  second  years 
of  the  reign  of  His  Majesty  King  William  the 
Fourth,  chapter  forty-three. 


Chap.  8. 
Artizans  Dwellings  Act  (1868)  Amendment  Act  (1879)  Amendment. 


abstract  op  the  enactmbnts. 
Amendment  ofs.22  of  recited  Act, 


An  Act  to  explain  and  amend  the 
twenty-second  section  of  the  Artizans 
and  Labourers  Dwellings  Act,  1868, 
Amendment  Act,  1879. 

(19th  March  1880.) 

Whereas  an  Act  entitled  the  Artizans  and 
labourers  Dwellings  Act,  1868,  Amendment  Act, 
1879,  was  passed  in  the  last  session  of  Parlia- 
ment: 


And  whereas  in  the  twenty-second  section  of 
the  said  Act  the  words  "  in  the  form  set  forth 
in  the  Third  Schedule  hereto  "  were  inserted  by 
mistake : 

Be  it  therefore  declared  and  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with 
the  consent  of  the  Lords  Spintuad  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same.  That  the 
said  section  shall  be  construed  and  read  as  if  the 
said  words  had  not  been  inserted  therein. 


Chap.  9. 
Army  Discipline  and  Regulation  {Annual)  Actj  1880. 

ABSTRACT  OF  THE   ENACTMENTS. 

1.  Short  title. 

2.  Army  Discipline  and  Regulation  Act  (42  ^  4.3  Vict.  c.  33.)  to  be  in  force  for  specified  times. 

3.  Prices  in  respect  of  billeting. 

Schedule. 
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An  Act  to  provide  during  twelve  months 
for  the  Discipline  and  Regulation  of 
the  Army.  (19th  March  1880.) 

Whereas  the  raising  op  keeping  a  standing 
army  within  the  United  Kingdom  of  Great  Britain 
and  Ireland  in  time  of  peace,  unless  it  be  with 
the  consent  of  Parliament,  is  against  law : 

And  whereas  it  is  adjudged  necessary  by  Her 
Majesty,  and  this  present  Parliament,  that  a 
body  of  forces  should  be  continued  for  the  safety 
of  the  United  Kingdom,  and  the  defence  of  the 
possessions  of  Her  Majesty's  Crown,  and  that 
the  whole  number  of  such  forces  should  consist  of 
one  hundred  and  thirty-one  thousand  eight 
hundred  and  fifty-nine  men,  including  those  to 
be  employed  at  the  depots  in  the  United  King- 
dom of  Great  Britain  and  Ireland  for  the  training 
of  recruits  for  service  at  home  and  abroad,  but 
exclusive  of  the  numbers  actually  serving  within 
Her  Majesty's  Indian  possessions: 

And  whereas  it  is  also  judged  necessary  for  the 
safety  of  the  United  Kingdom,  and  the  defence 
of  the  possessions  of  this  realm,  that  a  body  of 
Royal  Marine  forces  should  )>e  employed  in  Her 
Majesty's  fleet  and  naval  service,  under  the  direc- 
tion of  the  Lord  High  Admiral  of  the  United 
Kingdom,  or  the  Commissioners  for  executing 
the  office  of  Lord  High  Admiral  aforesaid  : 

And  whereas  the  said  Marine  forces  may 
frequently  be  quartered  or  be  on  shore,  or  sent 
to  do  duty  or  be  on  board  transport  ships  or 
merchant  ships  or  vessels,  or  ships  or  vessels  of 
Her  Majesty,  or  other  ships  or  vessels,  or  they 
may  be  under  other  circumstances  in  which  they 
will  not  be  subject  to  the  laws  relating  to  the 
government  of  Her  Majesty's  forces  by  sea : 

And  whereas  no  man  can  be  forejudged  of  life 
or  limb,  or  subjected  in  time  of  peace  to  any  kind 
of  punishment  within  this  realm  by  niartial  law, 
or  in  any  other  manner  than  by  the  judgment  of 
his  peers,  and  according  to  the  known  and 
established  laws  of  this  realm ;  yet  nevertheless 
it  being  requisite,  for  the  retaining  all  the  before- 
mentioned  forces,  and  other  persons  subject  to 
military  law,  in  their  duty,  that  an  exact  disci- 
pline be  observed,  and  that  persons  belonging  to 
the  said  forces  who  mutiny  or  stir  up  sedition, 
or  desert  Her  Majesty's  service,  or  are  guilty  of 
crimes  and  offences  to  the  prejudice  of  good 
order  and  militaiy  discipline,  be  brought  to  a 
more  exemplary  and  speedy  punishment  than  the 
usual  forms  of  the  law  will  allow : 

And  whereas  the  Army  Discipline  and  Regula- 
tion Act,  1879,  will  expire — 

(a.)  In  the  United  Kingdom,  the  Channel 
Islands,  and  the  Isle  of  Man  on  the 
thirtieth  day  of  April  one  thousand 
eight  hundred  and  eighty ;  and 

^>»S« 


(b,)  Elsewhere  in  Europe,  indusiye  of  Malta, 
also  in  the  West  Indies  and  America, 
on    the    thirty-first  day  of  July   one 
thousand  eight  hundred  and  eighty; 
and 
(c.)  Elsewhere  whether  within  or  without  Her 
Majesty's  dominions,  on  the  thirty-first 
day  of  December  one  thousand  eight 
hundred  and  eighty : 
Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the   Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Army  Discipline  and  Regulation  (Annual) 
Act,  1880. 

2.  The  Army  Discipline  and  Regulation  Act, 
1879,  shall  be  and  remain  in  force  until  the  dates 
herein-after  mentioned,  and  no  longer,  unless 
otherwise  provided  by  Parliament ;  that  is  to  say, 

(1.)  Within  the  United  Kingdom,  the  Channel 
Islands,  and  the  Isle  of  Man,  from  the 
thirtieth    day  of    April  one  thousand 
eight  hundred  and  eighty  to  the  thir- 
tieth day  of  April  one  thousand  eight 
hundred  and  eighty-one,  both  inclusive ; 
and 
(2.)  Elsewhere,  in  Europe,  inclusive  of  Malta, 
also  in  the  West  Indies  and  America, 
from  the  thirty-first  day  of  July  one 
thousand  eight  hundred  and  eighty  to 
the  thirty-first  day  of  July  one  thousand 
eight    hundred    and    eighty-one»  both 
inclusive;  and 
(3.)  Elsewhere,  whether  within  or  without  Her 
Majesty's  dominions,  from  the  thirty- 
first  day  of  December   one   thousand 
eight  hundred  and  eighty  to  the  thirfy- 
first  day  of  December  one  thousand 
eight   hundred    and   eighty-one,  both 
inclusive. 
The  Army  Discipline  and  Regulation  Act,  1879, 
while  in  force  shall  apply  to  persons  subject  to 
military  law,  whether  within    or  without  Her 
Majesty's  dominions. 

A  person  subject  to  military  law  shall  not  be 
exempted  from  the  provisions  of  the  Army  Disci- 
pline and  Regulation  Act,  1879,  by  reason  only 
that  the  number  of  the  forces  for  the  time  being 
in  the  service  of  Her  Majesty,  exclusive  of  the 
Marine  forces,  is  either  greater  or  less  than  the 
number  herein-before  mentioned. 

3.  There  shall  be  paid  to  the  kee})er  of  a 
victualling  house  for  the  accommodation  pro- 
vided by  him  in  pursuance  of  the  Army  Disci- 
pline and  Regulation  Act,  1879,  the  prices 
specified  in  the  Schedule  hereto. 
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Schedule. 


Accommodation  to  be  provided. 


Maximum  Price. 


Lodging  and  attendance  for  soldier  where  hot  meal  furnished 

Hot  meal  as  specified  in  Part  I.  of  the  Second  Schedule  to  the  Army 

Discipline  and  Regulation  Act,  1879. 
Where  no  hot  meal  furnished,  lodging  and  attendance,  and  candles, 

vinegar,  salt,  and  the  use  of  fire,  and  the  necessary  utensils  for 
'  dressing  and  eating  his  meat. 
Ten  pounds  of  oats,  twelve  pounds  of  hay,  and  eight  pounds  of 

straw  per  day  for  each  horse. 
Lodging  and  attendance  for  officer  -  -  -  -  . 


Twopence  halfpenny  per  night. 
One  shilling    and  one  penny 

halfpenny  each. 
Fourpence  per  day. 


One  shilling  and  ninepence  per 

day. 
Two  shillings  per  night. 


Note, — ^An  officer  shall  pay  for  his  food. 


Chap.  10. 
East  India  Loan  {East  Indian  Railway  Debentures)  Act,  1880. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Power  to  Secretary  of  State  to  raise  any  sum  not  exceeding  2,950,000/. 

2.  As  to  issue  of  bonds. 

3.  As  to  issue  of  debentures. 

4.  As  to  payment  of  principal  and  interest  on  debentures, 

5.  Debentures  and  coupons  for  interest  transferable  by  delivery. 

6.  Interest,  &c.  of  capital  stock, 

7.  Transfer  books  of  such  capital  stock  to  be  kept. 

8.  Amount  to  be  charged  on  revenues  of  India. 

9.  Power  to  raise  money  for  payment  of  principal  money. 

10.  Securities,  ^c.  to  be  charged  on  revenues  of  India. 

1 1.  Provisions  as  to  composition  for  stamp  duties  on  India  bonds  extended  to  bonds  and  debentures  issued 

under  this  Act. 

12.  Forgery  of  debentures  and  Ifills  to  be  punishable  as  forgery  of  East  India  bonds. 

13.  Saving  borrowing  powers  of  Secretary  of  State. 

14.  Stock  created  under  this  Act  to  be  deemed  East  India  stock. 

15.  Sect.  3,  &-C,  of  33  S^  34  Vict,  c,  93.  extended  to  capital  stock  created  under  this  Act. 

16.  34  4"  35  Vict.  c.  29.  extended  to  all  capital  stock  issued  by  the  Secretary  of  State  under  the  authority 

of  Parliament. 

17.  Short  title. 

Schedule. 


An  Act  to  enable  the  Secretary  of  State 
in  Council  of  India  to  raise  money  in 
the  United  Kingdom  for  the  purpose 
of  paying  oflF  or  redeeming  Debentures 
of  the  East  Indian  Railway  Company. 

(19th  March  1880.) 

Whbbbas  by  virtue  of  the  East  Indian  Rail- 
way  Company  PurchaHe  Act,  1879,  the  under- 


taking of  the  East  Indian  Railway  Company, 
and  all  other  the  property  of  the  said  Company, 
save  and  except  as  therein  mentioned,  have  been 
transferred  to  and  vested  in  the  Secretary  of 
State  in  Council  of  India,  herein-after  called  the 
Secretary  of  State,  subject  to  such  debts  and 
liabilities  as  have  been  incurred  by  the  said 
Company  to  the  East  India  Company  or  to  any 
person  or  persons  with  the  sanction  of  the  East 
India  Company  or  of  the  Secretary  of  State,  and 
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to  interest  on  such  of  the  said  dehts  as  carry 
interest : 

And  whereas  among  such  dehts  and  liahilities 
are  included  the  principal  moneys  and  interest 
secured  by  the  debentiures  mentioned  in  the 
schedule  hereto : 

And  whereas  the  principal  moneys  secured  by 
the  said  debentures,  amounting  in  all  to  two 
million  nine  hundred  and  fifty  thousand  pounds, 
will  become  payable  at  the  respective  times 
specified  in  the  said  schedule  : 

And  whereas  it  is  expedient  that  provision 
should  be  made  for  paying  ofE  or  redeeming  the 
said  debentures  as  and  when  the  principal  moneys 
secured  thereby  become  payable : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  It  shall  be  lawful  for  the  Secretary  of  State 
at  any  time  or  times  to  raise  in  the  United 
Kingdom  for  the  service  of  the  Government  of 
India  such  sum  or  sums  of  money,  not  exceeding 
in  the  whole  two  million  nine  hundred  and  fifty 
thousand  pounds,  as  may  be  required  for  the 
purpose  of  paying  off  or  redeeming  the  principal 
moneys,  secured  by  the  debentures  specified  in 
the  schedule  hereto,  such  sum  or  sums  to  be 
raised  by  the  creation  and  issue  of  bonds,  deben- 
tures, or  capital  stock  bearing  interest,  or  partly 
by  one  of  such  modes  and  partly  by  another  or 
others. 

2.  All  bonds  issued  under  the  authority  of  this 
Act  may  be  issued  under  the  hands  of  two  mem- 
bers of  the  Council  of  India,  and  countersigned 
by  the  Secretary  of  State,  or  one  of  his  under 
secretaries^  or  his  assistant  under  secretary,  and 
shall  be  for  such  respective  amounts,  payable 
i^er  such  notice,  and  at  such  rate  or  rates  of 
interest,  as  the  Secretary  of  State  may  think  fit. 

3.  All  debentures  issued  under  the  authority 
of  this  Act  may  be  issued  under  the  bands  of 
two  members  of  the  Council,  and  countersigned 
as  aforesaid,  for  such  respective  amounts,  and  act 
such  rate  or  rates  of  interest,  as  the  Secretary  of 
State  may  think  fit,  and  shall  be  issued  at  or  for 
such  prices  and  on  such  terms  as  may  be  deter- 
minea  by  the  Secretary  of  State. 

4.  All  debentiures  issued  under  the  authority 
of  this  Act  shall  be  paid  off  at  par  at  a  time  or 
times  to  be  mentioned  in  such  debentures  res- 
pectively ;  and  the  interest  on  all  such  debentures 
shall  be  paid  half-yearly  on  such  days  as  shall  be 
mentioned  therein;    and  the  principal  moneys 


and  interest  secured  by  such  debentures  shall  be 
payable  either  at  the  treasury  of  the  Secretaiy  of 
State  in  London  or  at  the  Bank  of  England. 

5.  All  or  any  number  of  the  debentures  issued 
under  the  authority  of  this  Act,  and  all  right  to 
and  in  respect  of  the  principal  and  interest  monejrs 
secured  thereby,  shall  be  transferable  by  the  de- 
livery of  such  debentures ;  and  the  coupons  for 
interest  annexed  to  any  debenture  issued  under 
the  authority  of  this  Act  shall  also  pass  by 
delivery. 

6.  Any  capital  stock  created  under  the  autho- 
rity of  this  Act  shall  bear  such  a  rate  of  interest 
as  the  Secretary  of  State  may  think  fit ;  and  such 
capital  stock  may  be  issued  on  such  terms  as  may 
be  determined  by  the  Secretary  of  State;  and 
any  such  capital  stock  may  bear  interest  during 
such  period,  and  be  paid  off  at  par  at  such  time, 
as  the  Secretary  of  State  may  prescribe  previously 
to  the  issue  of  such  capital  stock. 

7.  In  case  of  the  creation  and  issue  of  any 
such  capital  stock  there  shaU  be  kept,  either  at 
the  office  of  the  Secretary  of  State  in  London  or 
at  the  Bank  of  England,  books  wherein  entries 
shall  be  made  of  the  said  capital  stock,  and 
wherein  all  assignments  or  transfers  of  the  same, 
or  any  part  thereof,  shall  be  entered  and  regis- 
tered, and  shall  be  signed  by  the  parties  malung 
such  assignments  or  transfers,  or,  if  such  parties 
be  absent,  by  his,  her,  or  their  attorney  or  attor- 
neys, thereunto  law^lly  authorised  by  writing 
under  his,  her,  or  their  hands  and  seals,  to  be 
attested  by  two  or  more  credible  witnesses ;  and 
the  person  or  persons  to  whom  such  tranfrfer  or 
transfers  shall  be  made  may  respectively  under- 
write his,  her,  or  their  acceptance  thereof;  and  no 
other  mode  of  assigning  or  transferring  the  said 
capital  stock  or  any  part  thereof,  or  any  interest 
therein,  shall  be  gooa  and  available  in  law,  and 
no  stamp  duties  whatsoever  shall  be  charged  on 
the  said  transfers  or  any  of  them. 

8.  The  whole  amount  of  the  principal  moneys 
to  be  charged  on  the  revenues  of  India  under  this 
Act  shall  not  exceed  two  millions  nine  hundred 
and  fifty  thousand  pounds. 

9.  Upon  or  for  the  repayment  of  anj  principal 
money  secured  under  the  authority  of  this  Act, 
the  Secretary  of  State  may  at  any  time  bomnr  or 
raise,  by  all  or  any  of  the  modes  aforesaid,  all  or 
any  part  of  the  amount  of  principal  money  Kpfi^ 
or  to  be  repaid,  and  so  from  time  to  time  as  all  or 
any  part  of  any  principal  money  under  this  Act 
may  require  to  he  repaid,  but  the  amount  to  be 
chargea  upon  the  revenues  of  India  shall  not  in 
any  case  exceed  the  principal  money  required  to 
be  repaid. 
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10.  All  bonds  and  debentures  to  be  issued 
under  this  Act,  and  tbe  principal  moneys  and 
interest  thereby  secured,  and  all  capital  stock  to 
be  issued  under  this  Act,  and  the  interest  thereon, 
shaU  be  charged  on  and  payable  out  of  the 
revenues  of  India,  in  like  manner  as  other  liabili- 
ties incurred  on  account  of  the  Government  of 
India. 

11.  The  provisions  contained  in  section  four  of 
the  Act  of  the  session  holden  in  the  fifth  and 
sixth  years  of  King  William  the  Fourth,  chapter 
sixty-four,  with  respect  to  the  composition  and 
agreement  for  the  payment  by  the  East  India 
Company  of  an  annual  sum  in  lieu  of  stamp 
duties  on  their  bonds,  and  the  exemption  of  their 
bonds  from  stamp  duties,  shall  be  applicable  with 
respect  to  the  bonds  and  debentures  to  be  issued 
unaer  the  authority  of  this  Act,  as  if  such  pro- 
visions were  here  repeated  and  re-enacted  with 
reference  thereto. 

12.  AU  provisions  now  in  force  in  anywise 
relatinf^  to  the  offence  of  forging  or  altering,  or 
offering,  uttering,  disposing  of,  or  putting  off, 
knowing  the  same  to  be  forged  or  altered,  any 
East  India  bond,  with  intent  to  defraud,  shall 
extend  and  be  applicable  to  and  in  respect  of  any 
debenture  or  bond  issued  under  the  authority  of 
this  Act. 

13.  This  Act  shall  not  prejudice  or  affect  any 
power  of  raising  or  borrowing  money  vested  in 


the  Secretary  of  State  at  the  time  of  passing 
thereof. 

14.  Any  capital  stock  created  under  this  Act 
shall  be  deemed  to  be  East  India  stock,  within 
the  Act  of  the  twenty-second  and  twenty-third 
Victoria,  chapter  thiity-five,  section  thirty-two, 
unless  and  until  Ptoliament  shall  otherwise  pro- 
vide; and  any  capital  stock  created  under  this 
Act  shall  be  deemed  to  be  and  shall  mean  India 
stock  within  the  Act  of  the  twenty-sixth  and 
twenty-seventh  Victoria,  chapter  seventy-three, 
anything  in  the  said  last-mentioned  Act  to  the 
contrary  notwithstanding. 

15.  The  provisions  contained  in  the  third  sec- 
tion of  the  Act  of  the  thirty-third  and  thirty- 
fourth  Victoria,  chapter  ninetv-three,  and  all  other 
enactments  in  the  said  Act  relating  to  or  affecting 
such  provisions,  shall  be  extended  and  be  appli- 
cable to  any  capital  stock  created  under  this  Act. 

16.  The  provisions  contained  in  the  Act  of  the 
thirty-fourth  and  thirty-fifth  Victoria,  chapter 
twenty-nine,  shall  be  extended  and  be  applicable 
to  all  capital  stock  issued  or  to  be  issued  by  the 
Secretary  of  State  under  the  authority  of  Parlia- 
ment. 

17-  This  Act  may  be  cited  as  the  East  India 
Loan  (East  Indian  Railway  Debentures)  Act, 
1880. 


>JOio^ 


SCHBDULB. 


Rbdbbmablb  Dbbbnturbs  op  East  Indian  Railway  Company. 


Principal  Moneys  secured. 

When  payable. 

Rate  of  Interest  per  Annum. 

£ 

1,000,000    . 

1,279,850  - 
230,160  - 
440,000    - 

1  January  1881    ... 
12Julvl882 
1  December  1882 
19  March  1883    - 

4  J  per  cent. 
4  per  cent. 
4  per  cent. 
4  per  cent. 

2,950.000    - 
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STATUTES  OP  THE  REALM. 


[chap.  11. 


Chap.  U. 
India  Stock  {Powers  of  Attorney)  Act^  1880. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Short  title, 

2.  Powers  of  attorney  for  sale  and  transfer  of  India  five  per  cent,  stock  to  apply  to  India  four  per  cent. 

stock, 

3.  Powers  of  attorney  for  receipt  of  dividends  on  India  five  per  cent,  stock  to  apply  to  India  four  per 

cent,  stock, 

4.  Requests  for  post  dividend  warrants  in  respect  of  India  five  per  cent,  stock  to  apply  to  India  four  per 

cent,  stock. 


An  Act  to  make  Powers  of  Attorney  and 
Requests  for  Transmission  of  Dividend 
Warrants  by  Post  relating  to  India 
Five  per  centum  Stock  applicable  to 
India  Four  per  centum  Stock. 

(19th  March  1880.) 

Whereas,  in  accordance  with  the  conditions 
under  which  India  five  per  cent,  stock  has  been 
issued,  the  Secretary  of  State  in  Council  of  India 
has  given  notice  that  it  is  his  intention  to  redeem 
that  stock  at  par  on  the  fifth  day  of  July  one 
thousand  eight  hundred  and  eighty : 

And  whereas  the  said  Secretary  of  State  has 
ofiPered  to  holders  of  India  ^ve  per  cent,  stock  in 
exchange  for  such  stock,  and  in  lieu  of  repayment 
in  cash,  a  like  amount  of  India  four  per  cent, 
stock  bearing  interest  from  the  fifth  day  of  April 
one  thousand  eight  hundred  and  eighty,  together 
^dth  the  payment  on  the  fifth  day  of  July  one 
thousand  eight  hundred  and  eighty  of  one  pound 
ten  shillings  per  cent,  on  the  amount  of  stock 
exchanged,  so  as  to  make  up  a  sum  equal  to 
interest  thereon  at  the  rate  of  five  pounds  per 
cent,  per  annum  for  the  half  year  ending  on  the 
fifth  day  of  July  one  thousand  eight  hundred 
and  eighty : 

And  wnereas  it  is  expedient  that  powers  of 
attorney  and  requests  for  transmission  ox  dividend 
warrants  hy  post  relating  to  India  five  per  cent, 
stock  should  be  made  to  extend  and  apply  to 
India  four  per  cent,  stock  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 


1.  This  Act  may  be  cited  as  India  Stock 
(Powers  of  Attorney)  Act,  1880. 

2.  Every  power  of  attorney  in  force  at  the  time 
of  the  passing  of  this  Act  for  the  sale  and  transfer 
of  any  India  five  per  cent,  stock  shall,  unless  it 
be  legally  revoked  or  become  void,  remain  in  force 
for  the  purpose  of  enabling  the  attorney  or 
attorneys  therein  named  or  referred  to  to  receive 
and  give  receipts  for  any  principal  sum  of  such 
India  five  per  cent,  stock,  and  to  sell  and  transfer 
any  India  four  per  cent,  stock  that  may  be 
accepted  in  exchange  for  such  five  per  cent,  stock, 
and  to  receive  the  consideration  money  and  give 
receipts  for  the  same. 

3.  Every  power  of  attorney  in  force  at  the 
time  of  the  passing  of  this  Act  for  the  receipt  of 
dividends  on  any  jfndia  five  per  cent,  stock  shall, 
unless  it  be  legally  revoked  or  become  void, 
remain  in  force  for  the  purpose  of  enabling  the 
attorney  or  attorneys  therein  named  or  refeired  to 
to  receive  the  dividends  to  accrue  on  India  four 
per  cent,  stock,  and  also  to  receive  the  said  pay- 
ment of  one  pound  ten  shillings  per  cent,  on 
India  five  per  cent,  stock  which  will  beocxne 
payable  on  the  fifth  day  of  July  one  thouauid 
eight  hundred  and  eighty. 

4.  Every  request  for  the  transmission  of  divi- 
dend warrants  by  post  relating  to  India  five  per 
cent,  stock  in  force  at  the  time  of  the  passing  of 
this  Act,  or  which  may  hereafter  be  made,  in 
pursuance  of  the  Act  of  the  34  th  and  35th 
Victoria,  chapter  29,  shall,  unless  it  be  legally 
revoked  or  become  void,  extend  and  apply  to 
India  four  per  cent,  stock  as  if  the  stock  men- 
tioned in  such  request  were  therein  described  as 
India  four  per  cent,  stock. 
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Chap.  12. 
Hypothec  Abolition  {Scotlafid)  Act,  1880. 

ABSTRACT   OF  THB   BNACTMBXT8. 

1.  Landlord's  hypothec  to  cease  after  llth  November  1881. 

2.  Landlord's  remedies  when  rent  is  due  and  unpaid, 

3.  Provisions  of  s,2  not  to  apply  in  addition  to  hypothec, 

4.  Short  title. 


An  Act  to  abolish  the  Landlord's  Bight 
of  Hypothec  for  Rent  in  Scotland. 

(24th  March  1880.) 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  From  and  after  the  eleventh  day  of  No- 
vember one  thousand  eight  hundred  and  eiffhty- 
one,  herein-after  called  the  commencement  or  this 
Act,  the  landlord's  right  of  hypothec  for  the  rent 
of  land,  including  the  rent  of  any  buildings 
thereon,  exceeding  two  acres  in  extent,  let  for 
af?riculture  or  pasture,  shall  cease  and  determine  : 
Provided  that  nothing  herein  contained  shall 
apply  to  any  claim  for  rent  due,  or  which  may 
hereafter  become  due,  under  any  lease,  writing, 
or  bargain  current  at  the  date  of  the  com- 
mencement of  this  Act. 

2.  From  and  after  the  commencement  of  this 
Act  the  landlord  of  any  land  exceeding  two  acres 
in  extent,  and  let  for  agriculture  or  pasture,  shall, 
subject  to  the  provisions  of  the  preceding  section 
of  this  Act,  have  the  same  rights  and  remedies 
against  bis  tenant  when  six  months  rent  is  due 
and  unpaid  as  is  now  provided  by  the  law  of 
Scotland  when  twelve  months  rent  is  due  and 
UDpaid,  and  shall  also  have  the  same  rights  and 
remedies  against  his  tenant  when  twelve  months 
rent  is  due  and  unpaid  as  is  now  provided  by  the 
law  of  Scotland  when  two  years  rent  is  due  and 
unpaid,  but  subject  always  to  the  following  pro- 
vision ;  (that  is  to  say,)  It  shall  not  be  lawful  for 
the  sheri^  or  sheriff-substitute  to  entertain  any 
action  for  caution  and  removing,  or  for  irritancy 
and  removing,  unless  such  action  has  been  pre- 
ceded by  fourteen  days  written  notice  by  registered 
post-ofi&ce  letter  or  otherwise  to  the  tenant  that 
such  action  is  intended,  nor  in  an  action  for 
caution  and  removing  to  decern  the  tenant  to 
find  caution  for  more  than  the  arrears  of  rent 
and  one  year's  rent  further. 

Provided  also,  that  in  the  event  of  the  removal 
or  ejection  of  a  tenant  from  such  land  in  any  year 
nncier  the  provisions  of  the  Act  of  Sederunt  anent 


Removings  of  the  fourteenth  day  of  December 
one  thousand  seven  hundred  and  fifty-six,  and  of 
this  Act,  on  account  of  being  in  arrear  of  rent  for 
six  months  or  twelve  months,  as  the  case  may 
be,  the  following  farther  pro^dsions  shall  have 
effect : 

(1.)  A  tenant  so  removed  or  ejected  shall  not 
thereby  forfeit  the  rights  of  an  outgoing  tenant 
to  which  he  would  have  been  entitled  if  his  lease 
had  naturally  expired  at  the  date  of  removing  or 
ejection,  or  at  the  last  preceding  term  of  Whit- 
sunday or  Martinmas  in  the  event  of  the  removing 
or  dection  taking  place  between  these  terms  : 

(2.)  When  the  removing  or  ejection  takes  place 
between  the  before-mentioned  terms,  the  tenant 
shall  be  entitled  to  payment  of  or  credit  for  the 
expenditure  made  by  such  tenant  since  the  last 
preceding  term  on  the  labour,  seed,  and  manure 
applied  to  any  crop,  other  than  an  away-going 
crop,  falling  within  the  immediately  preceding 
provision : 

(3.)  Where  a  tenant  is  removed  or  is  ejected 
between  the  before-mentioned  terms,  he  shall  not, 
except  as  herein-after  provided,  be  liable  to  pay 
for  the  occupation  of  such  land  after  the  imme- 
diately preceding  term  of  Whitsunday  or  Mar- 
tinmas more  than  a  proportion  of  the  rent  effeir- 
ing  to  the  period  between  such  term  and  the  date 
of  removing  or  ejection :  Provided  always,  unless 
otherwise  expressly  stipulated,  that  where  any 
away-going  crop  to  which  a  tenant  is  entitled 
is  immature  at  the  date  of  such  removing  or 
ejection,  neither  the  tenant  nor  any  one  deriving 
nght  thorough  him  shall  be  entitled  to  carry  away 
such  crop  at  maturity  until  payment  shall  have 
been  made  to  the  landlord  of  the  proportion  of 
rent  effeiring  to  the  land  under  such  crop  for  the 
period  between  the  date  of  removing  or  ejection 
and  the  next  term  of  Martinmas,  the  rent  of  such 
land  being  estimated  according  to  the  average 
rent  of  the  whole  land  from  which  the  tenant  has 
been  so  removed  or  ejected. 

3.  The  provisions  of  the  second  section  of  this 
Act  shall  not  apply  in  any  case  in  which  the 
landlord's  right  oi  hypothec  has  not  ceased  and 
determined. 

4.  This  Act  may  be  cited  as  the  Hypothec 
Abolition  (Scotland)  Act,  1880. 
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STATUTES  OF  THE  REALM 


[chap.  13. 


Chap.  13. 
Appropriation  Acty  1880. 


ABSTRACT   OF  THE    ENACTMENTS. 

Grants  out  of  Consolidated  Fund. 

1.  Issue  of  1,230,750/.  9s.  lOd,  out  of  the  Consolidated  Fund  for  the  service  of  the  years  ending  31st 

March  1879  and  1880. 

2.  Issue  0/8,322,177/.  out  of  the  Consolidated  Fund. 

3.  Power  for  the  Treasury  to  borrow. 

Appropriation  of  Grants. 

4.  Appropriation  of  sums  voted  for  supply  services. 

5.  Declaration  required  in  certain  cases  before  receipt  of  sums  appropriated. 

6.  Short  title  of  Act. 


An  Act  to  apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  service  of 
the  years  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  seventy-nine,  one  thou- 
sand eight  hundred  and  eighty^  and 
one  thousand  eight  hundred  and 
eighty-one,  and  to  appropriate  the 
Supplies  granted  in  this  Session  of 
Parliament.  (24!th  March  1880.) 

Most  Gracious  Sovereif^n, 

We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Majesty  the  sums 
herein-after  mentioned;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enacted ;  and  be  it  enacted  by  the  Queen's  most 
Excellent  Majesty,  bv  and  with  the  advice  and 
consent  of  the  Loras  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

Grants  out  of  Consolidated  Fund. 

1 .  The  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Majesty 
for  the  service  of  the  years  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  seventy-nine  and  one  thousand  eight  hundred 
and  eighty,  the  sum  of  one  million,  two  hundred 
and  thirty  thousand,  seven  hundred  and  fifty 
pounds,  nine  shillings,  and  tenpence. 


2.  The  Commissioners  of  Her  Majesty's  Trea- 
sui^  for  the  time  being  may  issue  out  of  the  Con- 
solidated Fund  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  apply  towards  making 
good  the  supply  granted  to  Her  Majesty  for  the 
service  of  the  vear  ending  on  the  thurty-first  day 
of  March  one  thousand  eight  hundred  and  eighty- 
one,  the  sum  of  eight  millions,  three  hundred 
and  twenty-two  thousand,  one  hundred  and 
seventy-seven  pounds. 


3.  The  Commissioners  of  Her  Majesty's  Trea- 
sury may  borrow  from  time  to  time  on  the  credit 
of  the  said  sum  of  nine  millions,  five  hundred 
and  fifty-two  thousand,  nine  hundred  and  twenty- 
seven  pounds,  nine  shillings,  and  tenpence,  any 
sum  or  sums  of  equal  or  less  amount  in  the 
whole,  and  shall  repay  the  moneys  so  borrowed, 
Avith  interest  not  exceeding  five  pounds  per 
centum  per  annum,  out  of  the  growing  produce 
of  the  Consolidated  Fund  at  any  period  not  later 
than  the  next  succeeding  quarter  to  that  in  which 
the  said  moneys  were  borrowed. 

Any  moneys  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majes^'s  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fund  is  available. 


Appropriation  of  Grants. 

4.  All  sums  granted  bv  this  Act  and  the  other 
Act  mentioned  in  Schedule  (A.)  annexed  to  this 
Act  out  of  the  said  Consolidated  Fund  towards 
making  good  the  supply  granted  to  Her  Muesty, 
amounting,  as  appears  by  the  said  Schedule,  in 
the  aggregate  to  the  sum  of  thirtv  millions,  one 
hundred  and  seventy-seven  thousand,  one 
hundred  and  twenty-nine  pounds,  thirteen 
shillings,  and  one  penny,  are  appropriated  and 
shall  be  deemed  to  have  been  appropriated  as 
from  the  date  of  the  passing  of  the  mt  of  the 
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Acts  mentioned  in  the  said  Schedule  (A.)  for  the 
purposes  and  services  expressed  in  Schedule  (B.) 
annexed  hereto. 

The  abstract  of  schedules  and  schedules  an- 
nexed hereto,  with  the  notes  (if  any)  to  such 
schedules,  shall  be  deemed  to  be  part  of  this  Act 
in  the  same  manner  as  if  they  had  been  contained 
in  the  body  thereof. 

5.  A  person  shall  not  receive  any  part  of  a 
grant  which  may  be  made  in  pursuance  of  this 
Act  for  half  pay  or  army,  navy,  or  civil  non- 
effective services  until  he  has  subscribed  such 
declaration  as  may  from  time  to  time  be  pre- 
scribed by  a  warrant  of  the  Commissioners  of 


Her  Majesty's  Treasury  before  one  of  the  persons 
prescribed  by  such  warrant. 

Provided  that,  whenever  any  such  payment  is 
made  at  more  frequent  intervals  than  once  in  a 
quarter,  the  Commissioners  of  Her  Mi^esty's 
Treasury  may  dispense  with  the  production  of 
more  than  one  aeclaration  in  respect  of  each 
quarter. 

Any  person  who  makes  a  declaration  for  the 
purpose  of  this  section,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  guilty 
of  a  misdemeanor. 

6.  This  Act  may  be  cited  for  all  purposes  as 
the  Appropriation  Act,  1880. 


-•OJ«:;o«- 


Abstract 

OF 

Schedules  (A.)  and  (B.)  to  which  this  Act  refers. 

Schedule  (A.) 


Grants  out  of  the  Consolidated  Fund 


£        s,    d, 
30,177,129  13    1 


Schedule  (B.) — Appropriation  of  Grants. 


Part  1.  Deficiencies,  1878-79     -  .  .  -  - 

2.  Supplementary,  1879-80  -  -  -  . 

3.  Exchequer  Bonds,  1879-80       -  -  -  - 

4.  Charges  defrayed  by  the  War  Office  on  account  of 
India,  1879-80 

6.  Abyssinian  Expedition  (of  1867-^8),  1879-80  - 

6.  (a.)  War  in  South  Africa,  Vote  of  Credit,  1879-80 

„  (b.)  War  in   South  Africa,  Vote  of  Credit,   1879-80 

(Giiqualand  West)  -  -  -  . 

„  (c.)  War  in  South  Africa,  Vote  of  Credit,  1879-80 

(Sikukuni  Expedition,  &c.)  .  .  . 


1880-81  :— 

7.  Navy    .  -  -  - 

8.  Army    -  -  -  - 

9.  Army  (Indian  Home  Charges)  - 


9f 


9t 


99 


99 


»9 


99 


M 


99 


»> 


9% 


•9 


•9 


99 


*» 


M 


>» 


10.  Civil  Services,  Class  I. 


11. 
12. 
13. 
14. 
15. 
16. 


Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 
Ditto, 


CUss  II. 
Class  III. 
Class  IV. 
CUssV. 
CUss  VI. 
Qass  VII. 


On  account 
On  account 
On  account 
On  account 
On  account 
On  account 
On  account 


£ 

346,900 

635,450 

1,356,900 

1,696,000 

159,350 

282,100 

15,700 


Total  Civil  Services  - 

17.  Revenue  departments,  &c. 

18.  Advances  for  Greenwich  Hospital  and  School 


On  account  - 


On  account 
On  account 
On  account 


£  8,  d. 

6.550  9  10 

556,867  -  - 

3,410,000  -  - 

15,050  3  3 

985  -  - 

703,000  -  - 

222,200  -  - 

300,000  -  - 

5,213,652  13  1 

2,623,229  -  - 

15,541,300  -  - 

1,100,000  -  - 


4,392,400    -  - 

1,270,000    -  - 

36,548    -  - 

30,177,129  13  1 
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schkdulb  (a.) 

Grants  out  of  the  Consolidated  Fund. 

For  the  service  of  the  years  ending  Slst  March  18/9  and 

1880 ;  £ 

Under  Act  43  Vict.  cap.  5.  -  -  -  -  - 

Under  this  Act    ------- 

For  the  service  of  the  year  ending  Slst  March  1881 ;  viz. 

Under  Act  43  Vict.  cap.  6.           -            -            -        16.641,300    - 
Under  this  Act 8,322,177    - 


f .     d.  £  t,  d, 

-  3,982,902    3   3 

-  1,230,750    9  10 


24,963,477    -   - 


Total 


-  jC30,  177,129  13    1 


Schedule  (B.)— Part  1. 


Deficiencies. 

Schedule  of  Sums  granted  to  make  good  deficiencies  on  the  several  grants  herein  particularly 
mentioned  for  the  year  ended  on  the  Slst  day  of  March  1879;  viz.  :— 


CIVIL  SERVICES. 
Class  I. 


Furniture  of  Public  Offices 


Class  II. 


Chief  Secretary  for  Ireland,  Offices 


Class  III. 

lAud  Registry      .... 

Class  IV. 

National  Gallery  -  -  -  - 

Deep  Sea  Exploring  Expedition  (Report) 
Queen's  University,  Ireland 

Class  VI. 

Superannuation  and  Retired  Allowances  • 
Relief  of  Distressed  British  Seamen  Abroad 


Total    - 


£    f .  d. 

64  19  7 

125  17  3 

23  11  7 


469    5  6 

409    1  8 

173  19  7 

1.410  13  6 

2,873    1  2 


6,560    9  10 


Schedule  (B.)— Part  2. 


Supplementary. 

Schedule  of  Supplementary  Sums  granted  to  defray  the  charges  for  the  Services  herein 
particularly  mentioned  for  the  year  ended  on  the  31st  day  of  March  1880  •  viz. : — 


Royal  Palaces  -  -  - 

Marlborough  House   - 
Roval  Parks  and  Pleasure  Gardens 
Puolic  Bidldings,  Great  Britain 
Furniture  of  Public  Offices 
Metropolitan  Police  Court  Buildings 
New  Courts  of  Justice  and  Offices 
Public  Buildings,  Ireland 
Shannon  Navigation  - 
Diplomatic  and  Considar  Buildings 


Class  I. 


£. 

2,924 

300 

6,500 

6,700 

1,400 

150 

36,404 

lUIl 

5,000 

8,386 
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Class  II. 

TreasTuy,  induding  Parliamentary  Counsel        «       - 
Foreign  Office  --_-.«. 

Charity  Commissionera,  including  Endowed  Schools  Department 
CivU  Service  Commission       ...... 

Local  Govemment  Board,  England     -  .  .  .  . 

National  Debt  Office  -  -        .    - 

StatioDeiy  and  Printing  ...... 

Lunacy  Commission,  Scotland  .  .  .  .  . 

Lord  Lieutenant's  Household  .  .  .  .  . 

Local  Grovemment  Board,  Ireland       -  -  .  .  . 

Public  Works  Offices,  Ireland  .  .  .  .  . 

Class  III. 
Law  Charges,  England  ..... 

Public  Prosecutor's  Office       .  -  -  .  - 

Criminal  Prosecutions,  Shenffs'  Expenses,  &c. 

Queen's  Bench,  &c.  Divisions,  Hign  Court  of  Justice,  England 

County  Courts  ------ 

Police,  Counties  and  Boroughs,  Great  Britain 

Prisons,  England         ...... 

County  Prisons,  Sec,  Great  Britain     -  -  .  - 

Reformatory  and  Industrial  Schools,  Great  Britain     - 
Queen's  Bench,  &c.  Divisions  of  the  High  Court  of  Justice,  Ireland 
Probate,  &c.  Registries,  High  Court  of  Justice,  Ireland 
Registry  of  Deeas,  Ireland      ..... 

County  Court  Officers,  &c.,  Ireland    •  -  .  . 

Royal  Irish  Constabulary        ..... 


Class  IV. 


National  Portrait  Gallery 
London  University 
Public  Education,  Ireland 
Teachers'  Pension  Office,  Ireland 


Class  V. 


Diplomatic  Services     .... 
Consular  Services        .  -  -  . 

Colonies,  Grants  in  Aid  .  -  - 

Tonnage  Bounties,  &c.  -  .  - 

Subsicties  to  Telegraph  Companies 
Treasuiy  Chest  Robueiy  ... 

Class  YI. 

Superannuation  and  Retired  Allowances 
Relief  of  Distressed  British  Seamen  Abroad    - 
Pauper  Lunatics,  Ireland         ... 

Class  VII. 

Temporary  Commissions         ... 
Repayments  to  the  Civil  Contingencies  Fund  - 


REVENUE  DEPARTMENTS. 


Customs 

Post  Office  Packet  Service 


£ 


Total   - 


. 

1,250 

. 

2,400 

. 

2,921 

. 

1,085 

. 

16,763 

- 

600 

. 

36,000 

. 

180 

_ 

36 

- 

2,700 

- 

2,000 

^ 

18J61 

- 

965 

- 

6,000 

- 

9,800 

- 

25,206 

m 

1,300 

- 

216,245 

- 

267 

- 

435 

- 

342 

■ 

125 

- 

156 

- 

7,300 

■ 

7,000 

^ 

62 

■ 

- 

203 

- 

. 

8,800 

" 

■ 

81C 

. 

35,170 

- 

2,000 

- 

8,704 

- 

4,450 

. 

10,425 

" 

136 

^ 

^ 

13,000 

. 

- 

3,000 

** 

■ 

2,716 

- 

. 

9,110 

9,869 
4,300 

m 

7,400 

• 

j^556,867 
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Schedule  (B.) — Part  3. 

Exchequer  Bonds. 

To  pay  ofip  and  discharge  Exchequer  Bonds  which  became  due  and  payable  during  £ 

the  year  ending  on  the  31  at  day  of  March  1880        -  -  -  -  .  •  3,410,000 


Schedule  (B.)— Part  4. 


Charges  defrayed  by  the  War  Office  on  account  of  India. 

£  M.  d. 

15,050    3   3 


For  the  repayment  to  the  War  Office,  during  the  year  ending  on  the  3l8t  day  of 
March  1880,  of  Charges  which  it  has  defrayed  on  behalf  of  the  India  Office 


Schedule  (B.) — Part  5. 

Abyssinian  Expedit[on. 

Towards  defraying  the  Expenses  which  will  come  in  course  of  payment  during  the  year  Jt 

ending  on  the  31st  day  of  March  1880,  for  the  Abyssinian  Expedition  of  1867-68 .  -  985    -    - 


Schedule  (B.) — Part  6. 


War  in  South  Africa,  Vote  of  Credit. 

a.)  Towards  defraying  the  Expenses,  beyond  the  ordinary  grants  of  Parliament,  which  Jt 

will  come  in  course  of  payment  during  the  year  ending  on  the  31st  day  of  March 
1880,  in  consequence  of  the  War  in  South  Africa       -----       703,000 

(6.)  Towards  defraying  the  charge  which  will  come  in  course  of  payment  during  the 
year  ending  on  the  31st  day  of  March  1880,  in  aid  of  Expenditure  incurred  by  the 
Colonial  Government  of  Griqualand  West  in  suppressing  a  Native  Rebellion  -       222,200 

(c.)  Towards  defraying  the  Expenses,  beyond  the  ordinary  grants  of  Parliament,  which 
will  come  in  course  of  payment  during  the  year  enaing  on  the  31st  day  of  March 
1880,  in  connexion  with  the  Expedition  against  the  Chief  Siknkuni,  and  for  the 
occupation  of  the  Transvaal  -----...       300,000 


Schedule  (B.) — Part  7. 

Navy. 

Schedule  of  Sums  granted  to  defh&y  the  charges  of  the  Navy  Services  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31  st 
day  of  March  1881 ;  viz. : — 


{ 


No. 
1. 
2. 
3. 
4. 


6. 
6. 

7. 

8. 

9. 
10. 

10. 


For  wages,  &c.  to  58,800  seamen  and  marines    -  -  - 

For  victuaJs  and  clothing  for  seamen  and  marines 

For  the  expenses  of  the  Admiralty  Office  ... 

For  the  expense  of  the  coast  guard  service,  the  royal  naval 
reserve,  and  seamen  and  marine  pensioners  reserve,  and  royal 
naval  artillery  volunteers       .  .  -  -  - 

For  the  expense  of  the  several  scientific  departments  of  the  navy 

For  the  expense  of  the  dockyards  and  naval  yards  at  home  and 
abroad  ------- 

For  the  expense  of  the  victualling  yards  at  home  and  abroad    . 

For  the  expense  of  the  medical  establishments  at  home  and 
abroad  -  -  - 

For  the  expense  of  the  Marine  Divisions  ... 

Sect.  1.  For  naval  stores  for  the  building,  repairing,  and  out- 
fitting the  fleet  and  coast  guard         .... 

Sect.  11.  For  steam  machineiy,  and  ships  built  bv  contract,  &c. 


Sums  not  exceeding 


On  account  - 
On  account  - 
On  account  - 


On  account 
On  account 

On  account 
On  account 

On  account 
On  account 

On  account 
On  account 


£ 

680,384 

253.381 

44,871 


48,569 
28^76 

335,896 
17,790 

15,861 
5,350 

252.750 
192,250 
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{ 


No. 
11. 

12. 
13. 
14. 
15. 

16. 
16. 
17. 


For  new  works,  buildings,  machineiy,  and  repairs  in  the  naval 
establishments  ...... 

For  medicines,  medical  stores,  &c.         .... 

For  martial  law,  &c.      -  -  -  - 

For  the  expense  of  various  miscellaneous  services 
For  half  pay,  reserved  half  pay,  and  retired  pay  to  officers  of 
the  navy  and  marines  .  -  -  .  - 

Sect.  1.  For  military  pensions  and  allowances    -  -  - 

Sect.  11.  For  civil  pensions  and  allowances       .  .  - 

For  freight  of  ships,  for  the  victualling  and  conveyance  of 
troops,  on  account  of  the  army  department  -  -  - 

Total  Navy  Srrvicbs       -        £ 


Sams  not  exceeding. 


£ 

On  account  - 
On  account  - 
On  account  - 
On  account  - 

139,737 

18.787 
2,312 

33,940 

On  account  - 
On  account  - 
On  account  - 

223,789 

205,804 

80,607 

On  account  - 

42,875 

1 

2,623,229 

Schedule  (B.) — Part  8. 

Army. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  Army  Services  herein  particularly 
mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31st  day  of 
March  1881 ;  viz.  :— 

Sams  not 
exceeding 


No. 

1.  For  the  general  staff  and  regimental  pav,  allowances,  and  charges  of  Her  Majesty's 

land  forces  at  home  and  abroad,  exclusive  of  charges  on  India 

2.  For  divine  service  -.------- 

3.  For  administration  of  military  law  ...... 

4.  For  medical  establishments  and  services    -  -  -  -  -  - 

5.  For  the  pay  and  allowances  of  a  force  of  militia,  not  exceeding  134,028  men,  in- 

cluding 30,000  militia  reserve  ------- 

6.  For  the  yeomanry  cavalry  pay  and  allowances       -  -  -  ... 
7-  For  the  volunteer  corps  pay  and  allowances          ..... 

8.  For  the  pay  and  allowances  of  a  number  of  army  reserve  first  class,  not  exceeding 

23,000,  and  of  the  army  reserve  second  class     .  .  -  -  - 

9.  For  commissariat  and  ordnance  store  establishments,  wages,  &c.  -  -  - 

10.  For  provisions,  forage,  fuel,  transport  and  other  services  -  -  -  - 

11.  For  clothing  establishments,  services,  and  supplies  .  •  .  . 

12.  For  the  supply,  manufacture,  and  repair  of  warlike  and  other  stores 

13.  For  superintending  establishment  of,  and  expenditure  for,  works,  buildings,  and 

repauv  at  home  and  abroad       ....... 

14.  For  ^ablishments  for  military  education  --..«- 

15.  For  miscellaneous  effective  services  ...... 

16.  For  the  administration  of  the  army  -  -  -  -  - 
17-  For  rewards  for  distinguished  services,  &c.,  exclusive  of  charges  on  India 

18.  For  pay  of  general  officers,  exclusive  of  charges  on  India  .  .  - 

19.  For  retired  fiill  pay,  retired  pay,  half  pay,  pensions,  and  gratuities,  for  reduced 

and  retired  officers,  including  pavments  allowed  by  Army  Piurchase  Conunis- 
sioners,  exclusive  of  charges  on  India  ------ 

20.  For  widows  pensions,  &c.,  exclusive  of  charges  on  India  .  -  -  . 

21.  For  pensions  for  wounds  -------- 

22.  For  Chelsea  and  Kilmainham  hospitals,  and  the  in-pensioners  thereof 

23.  For  the  out-pensioners  of  Chelsea  Hospital,  &c.,  exclusive  of  charges  on  India     - 

24.  For  superannuation  allowances      ..--..- 

25.  For  the  non-effective  services  of  the  militia,  yeomanry  cavalry,  and  volunteer  corps 

Total  Army  Services    -  £ 


4,579,000 

50,700 

29,800 

308,400 

552,900 

74,400 

539,600 

208,800 
386,700 

2,790,000 
825,100 

1,185,000 

853,000 

162,200 

36,400 

215.900 

33,900 

92,000 


892,700 

126,200 

16,500 

34,300 

1,312,000 

196,500 

39,300 


15,541,300 
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Army  (Indian  Home  Charges). 

For  the  sum  to  be  transferred  in  aid  of  Army  Grants  to  meet  the  charge  incurred  in 
recruiting  and  training  officers  and  men,  and  in  de&a^ng  the  non-effective  expen- 
diture for  the  regular  forces  serving  in  India,  which  will  come  in  course  of  payment 
during  the  year  ending  on  the  31st  day  of  March  1881     .  -  •  j^ 


1,100,000 


Schedule  (B.)— -Part  10. 

Civil  Services. — Class  I. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1881 ;  viz.  :— 


No. 
1. 
2. 
3. 
4. 
5. 


6. 

7. 
8. 


9. 
10. 


11. 
12. 


13. 
14. 


15. 
16. 

17. 
18. 


For  the  maintenance  and  repair  of  the  royal  palaces 

For  the  maintenance  and  repair  of  Marlborough  House    - 

For  the  royal  parks  and  pleasure  gardens  -  -  -  - 

For  the  buildings  of  the  Houses  of  Parliament      ... 

For  the  maintenance  and  repair  of  public  buildings  in  Great 
Britain  and  the  Isle  of  Man ;  for  providing  the  necessary  supply 
of  water;  for  rents  of  houses  hired  for  accommodation  of 
public  departments,  and  charges  attendant  thereon,  &c. 

For  the  supply  and  repair  of  furniture  in  the  public  departments 
of  Great  Britain  ------ 

For  the  expenses  of  the  Customs,  Inland  Revenue,  Post  Office, 
and  Post  Office  Telegraph  Buildings,  in  Great  Britain,  including 
furniture,  fuel,  and  sundry  miscellaneous  services 

For  new  buildings  for  county  courts,  maintenance  and  repair  of 
courts,  supply  of  furniture,  fuel,  &c.,  and  other  charges  attendant 
thereon-  ------- 

For  charges  connected  with  Metropolitan  Police  Court  Buildings  - 

For  one  half  of  the  expense  of  erecting  or  improving  court  houses 
or  offices  for  the  sheriff  courts  in  Scotland,  and  the  expense 
of  maintaining  the  courts  erected  or  improved 

For  the  purchase  of  a  site,  erection  of  building,  and  other  expenses 
for  new  courts  of  justice  and  offices  belonging  thereto  • 

For  the  survey  of  the  United  Kingdom,  including  the  revision  of 
the  survev  of  Ireland,  maps  for  use  in  proceedings  before  the 
Land  Judges  in  Ireland,  publication  of  maps,  and  engraving 
the  geological  survey    ------ 

For  erecting  and  maintaining  new  buildings,  including  rente,  &c., 
for  the  Department  of  Science  and  Art  .  -  - 

For  maintenance  and  repair  of  the  British  Museum  buildings, 
for  rents  of  premises,  supply  of  water,  fuel,  &c.,  and  charges 
attendant  thereon  ------ 

For  the  erection  of  a  Natural  History  Museum     -  .  . 

For  a  grant  in  aid  of  the  new  buildings  for  the  University  of 
Edinburgh        ------. 

For  maintaining  certain  harbours,  &c.  under  the  Board  of  Trade  - 

For  rates  and  contributions  in  lieu  of  rates  in  respect  of  Govern- 
ment property,  and  for  salaries  and  expenses  of  the  rating  of 
Government  property  department         -  .  •  . 


Sams  not  exceeding 

On  account  - 
On  account  - 

£ 

9,500 
600 

On  account  - 
On  account  - 

28,200 
9,000 

On  account  - 

29,200 

On  account  - 

4,100 

On  account  - 

46,000 

• 

On  account  - 
On  account  - 

12,700 
7,000 

On  account  - 

2,100 

On  account  - 

28,000 

On  account  - 

33,400 

On  account  - 

5,100 

On  account  - 
On  account  - 

1.200 
7,600 

On  account  - 

6,000 

On  account  - 

66,000 
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No. 

19.  For  contribution  to  the  funds  for  the  establishment  and  mainte- 

nance of  a  fire  brigade  in  the  metropolis 

20.  For  erection,  repairs,  and  maintenance  of   the  several  public 

buildings  unaer  the  department    of   the  (Commissioners  of 
Public  Works  in  Ireland  -  -  -  -  - 

21.  For  expenses  preparatory  to  the  erection  of  the  Museum  of  Science 

and  Art  in  Dublin         ------ 

22.  For  works  to  regulate  the  flood  waters  of  the  River  Shannon 

23.  For  erecting  and  maintaining  certain  lighthouses  abroad  - 

24.  For   diplomatic  and  consular  buildings,   including   rents    and 

furniture,  and  for  the  maintenance  of  certain  cemeteries  abroad 

Total  Civil  Sxrvicbs,  Class  L        -         j£ 


Sams  not  en 

seeding 

£ 

On  account  - 

2,600 

On  account  - 

37,200 

On  account  - 
On  account  - 
On  account  - 

300 
5,000 
2,800 

On  account  - 

6,500 

346,900 

ScHBDULB  (B.) — Part  11. 

Civil  Sbrvicbs. — Class  II. 

ScHEDULB  of  Sums  granted  to  defray  the  charges  of  the  aeveral  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1881 ;  viz.  :  — 


No. 

1.  For  salaries  and  expenses  in  the  offices  of  the  House  of  Lords 

2.  For  salaries  and  expenses  in  the  offices  of  the  House  of  Commons 

3.  For  salaries  and  expenses  of  the  department  of  Her  Majesty's 

Treasuiy  and  in  the  office  of  the  ParUamentary  Counsel 

4.  For  salaries  and  expenses  of  the  office  of  Her  Majesty's  Secretary 

of  State  for  the  Home  Department  and  suborc&nate  offices 
6.  For  saJsjries  and  expenses  of  the  department  of  Her  Majesty's 
Secretaiy  of  State  for  Foreign  Affairs    .... 

6.  For  salaries  and  expenses  of  the  department  of  Her   Majesty's 

Secretary  of  State  for  the  Colonies,  including  certain  expenses 
connected  with  Emigration       -  -  -  -  - 

7.  For  salaries  and  expenses  of  the  department  of  Her  Majesty's 

Most  Honourable  Privy  Council  and  subordinate  departments  - 

8.  For  salaries  and  expenses  of  the  office  of  the  Lord  Privy  Seal 

9.  For  salaries  and  expenses  of  the  office  of  the  Committee  of  Privy 

Council  for  Trade,  and  subordinate  departments 

10.  For  salaries  and  expenses  of  the  Chanty  Commission  for  England 

and  Wales         -  -  "..*".  "     .       " 

11.  For  salaries  and  expenses  of  the  Civil  Service  Commission 

12.  For  salaries  and  expenses  of  the  office  of  the  Copyhold,  Indosure, 

and  Tithe  Commission  -----. 

13.  For  imprest  expenses  under  the  Inclosure  and  Drainage  Acts 

14.  For  salaries  and  expenses  of  the  department  of  the  Comptroller 

and  Auditor  General,  including  the  Chanceiy  Audit  Branch    - 

15.  For  salaries  and  expenses  of  the  Registry  of  Friendly  Societies     - 

16.  For  salaries  and  expenses  of  the  Local  Government  Board,  includ- 

ing various  grants  in  aid  of  local  taxation         -  -  . 

17*  For  salaries  and  expenses  of  the  office  of  the  Commissioners  in 

Lunacy  in  England       -  -  - 

18.  For  salaries  and  expenses  of  the  Mint,  including  the  expenses  of 

the  coinage       ..--.-- 


Sums  not  exceeding 


On  account  - 
On  account  - 

£ 
11,000 
12,600 

On  account  - 

15,100 

On  account  - 

22,500 

On  account  - 

18,100 

On  account  - 

9,500 

On  account  - 
On  account  - 

8,000 
700 

On  account  - 

42,200 

On  account  - 
On  account  - 

8,100 

7,100 

On  account  . 
On  account  - 

4,300 
2,100 

On  account  - 
On  account  - 

14,000 
1,600 

On  accDunt  - 

86,200 

On  account  - 

3,800 

On  account  - 

16,600 
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26. 


27. 

28. 
29. 


No. 

19.  For  salaries  and  expenses  of  the  National  Debt  Office 

20.  For  charges  connected  with  the  Patent  Law  Amendment  Act,  the 

Registration  of  Trade  Marks  Act,  and  the  Registration  of 
Designs  Act      ------- 

21.  For  salaries  and  expenses  of  the  department  of  Her  Majesty's 

Paymaster  General  in  London  and  Dublin        -  -  - 

22.  For  salaries  and  expenses  of  the  establishments  under  the  Public 

Works  Loan  Commissioners,  and  the  West  India  Islands  Relief 
Commissioners  ------- 

23.  For  salaries  and  expenses  o£  the  Public  Record  Office  in  England 

24.  For  salaries  and  expenses   of  the  department  of  the   Registrar 

General  of  Births,  &c.  in  England         -  .  .  . 

25.  For  stationery,  printing,  and  paper,  binding,  and  printed  books, 

for  the  several  departments  of  Government  in  England,  Scot- 
land, and  Ireland,  and  some  dependencies,  and  for  the  two 
Houses  of  Parliament;  for  the  salaries  and  expenses  of  the 
Establishment  of  the  Stationery  Office,  and  the  cost  of  Sta- 
tionery Office  publications,  and  of  the  Gazette  Offices;  and 
for  sundry  miscellaneous  services,  including  a  grant  in  aid  of 
the  publication  of  Parliamentary  Debates  -  -  - 

For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and 
Land  Revenues,  and  of  the  office  of  Land  Revenue  Records  and 
Inrolments        ------- 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of 
Her  Majesty's  Works  and  Public  Buildings     -  -  - 

For  Her  Majesty's  foreign  and  other  secret  services 

For  salaries  and  expenses  of  the  department  of  the  Queen's 
and  Lord  Treasurer's  Remembrancer  in  Exchequer,  Scotland, 
of  certain  officers  in  Scotland,  and  other  charges  formerly  on 
the  hereditary  revenue  -  -  -  -  . 

For  salaries  and  expenses  of  the  Fishery  Board  in  Scotland,  and 
for  grants  in  aid  of  piers  or  quays         -  .  .  . 

For  salaries  and  expenses  of  the  Board  of  Lunacy  in  Scotland 

For  salaries  and  expenses  of  the  department  of  the  Registrar 
General  of  Births,  &c.  in  Scotland         -  .  .  - 

For  salaries  and  expenses  of  the  Board  of  Supervision  for  Relief 
of  the  Poor,  and  for  expenses  under  the  Public  Health  and  Vac- 
cination Acts,  including  certain  grants  in  aid  of  local  taxation 
in  Scotland        ------- 

34.  For  salaries  of  the  officers  and  attendants  of  the  household  of  the 

Lord  Lieutenant  of  Ireland  and  other  expenses 
36.  For  salaries  and  expenses  of  the  offices  of  the  Chief  Secretary 
to  the  Lord  Lieutenant  of  Ireland,  in  Dublin  and  London,  and 
subordinate  departments  .  -  .  .  . 

36.  For  salaries  and  expenses  of  the  office  of  the  Commissioners  of 

Charitable  Donations  and  Bequests  for  Ireland 

37.  For  salaries  and  expenses  of  the   Local  Government  Board,  in 

Ireland,  including  various  grants  in  aid  of  local  taxation 

38.  For  salaries  and  expenses  of  the  office  of  Public  Works  in  Ireland 

39.  For  salaries  and  expenses  of  the  Public  Record  Office,  and  of  the 

Keeper  of  the  State  Papers  in  Ireland   -  -  -  . 

40.  For   salaries  and  expenses  of  the  department  of  the  Registrar 

General  of  Births,  &c.,  and  for  expenses  of  the  collection  of 
agricultural  and  emigration  statistics  in  Ireland 

4 1 .  For  salaries  and  expenses  of  the  general  valuation  and  boundary 

survey  of  Ireland  ---... 


30. 

31. 
32. 

33. 


Total  Civil  Sbrvicbb,  Class  II. 


-  £ 


Sams  not  exceeding 


On  account  - 

On  account  - 
On  account  - 


On  account 
On  account 


£ 

4,400 


7,000 
6,400 


2,600 
5,300 


On  account  -       12,000 


On  account  - 

115,000 

On  account  • 

6.000 

On  account  - 
On  account  - 

10,300 
5,800 

On  account  - 

1,700 

On  account  - 
On  account  - 

3,500 
1^00 

On  account  - 

1,900 

On  account  - 

4,700 

On  account  <- 

1,900 

On  account  - 

9,600 

On  account  - 

550 

On  account  • 
On  account  • 

32,800 
7,700 

On  account  - 

1,500 

On  account  - 

4,100 

On  account  - 

5J00 

• 

535,450 

OHAP.  IS.] 
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Civil  Sbrvicbs. — Class  III. 

ScBBDULB  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Sbrvicbs  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
dlst  day  of  March  1881 ;  viz.  :— 


No. 

1.  For  the  salaries  of  the  law  officers,  the  salaries  and  expenses  of  the 

department  of  the  Solicitor  for  the  affairs  of  Her  Migesty's 
Treasury,  and  of  the  department  of  the  Queen's  Proctor  for 
divorce  interventions,  the  costs  of  prosecutions,  including  those 
relating  to  the  coin  and  to  hankruptcy,  and  of  other  legal  pro- 
ceedings conducted  by  those  departments,  and  various  other 
legal  expenses,  including  Statute  Law  Revision  and  Parlia- 
mentary Agency  -----. 

2.  For  the  siJaries  and  expenses  of  the  office  of  the  Director  of  Public 

Prosecutions      ....... 

3.  For  criminal  prosecutions  at  assizes  and  quarter  sessions  in  Eng- 

luid,  including  acKudications  under  the  Qriminal  Justice  and 
the  Juvenile  Offenders  Acts,  sheriffs  expenses,  salaries  to  clerks 
of  assize  and  other  officers,  and  for  compensation  to  clerks 
of  the  peace  and  others,  and  for  expenses  incurred  under 
Extradition  Treaties      ...... 

4.  For  such  of  the  salaries  and  expenses  of  the  Chancery  Division  of 

the  High  Court  of  Justice,  of  the  Court  of  Appeal,  and  of  the 
Supreme  Court  of  Judicature,  exclusive  of  tne  Central  Office, 
as  are  not  charged  on  the  Consolidated  Fund  -  .  . 

5.  For  the  salaries  and  expenses  of  the  Central  Office  of  the  Supreme 

Court  of  Judicature,  the  salaries  and  expenses  of  the  Judges' 
Clerks  and  other  officers,  of  the  District  Registrars  of  the  High 
Court,  the  remimeration  of  the  Judges'  Marshals,  and  certain 
cireuit  expenses  ...... 

6.  For  salaries  and  expenses  of  the  Re^stries  of  Probate  and  Divorce 

and  Matrimonial  Causes,  &c.,  m  the  Probate,  Divoree,  and 
Admiralty  Division  of  the  High  Court- of  Justice 

7.  For  salaries  and  expenses  of  the  offices  of  the  Admiralty  Registrar 

and  Marshal  of  the  Probate,  Divorce,  and  Admiralty  Division 
of  the  High  Court  of  Justice     -  -  .  .  . 

8.  For  salaries  and  expenses  of  the  office  of  the  Wreck  Commissioner 

9.  For  salaries  and  expenses  of  the  London  Bankruptcy  Court 

10.  For  salaries  and  expenses  connected  with  the  Coun^  Courts 

11.  For  salaries  and  expenses  of  the  Office  of  Land  Registry  - 

12.  For  the  expense  of  revising  barristers  in  England  ... 

13.  For  salaries  and  expenses  of  the  police  courts  of  London  and 

Sheemess  ---.... 

14.  For  contribution  toward  the  expenses  of  the  metropolitan  police, 

and  of  the  horse  patrol,  and  Thames  police,  and  ror  the  salaries 
of  the  Commissioner,  Assistant  Commissioners,  and  Receiver  - 

15.  For  certain  expenses  connected  with>the  police  in  counties  and 

boroughs  in  England  and  Wales,  and  with  the  police  in  Scotland 

16.  For  the  superintendence  of  convict  establishments  and  for  the 

miuntenance  of  convicts  in  convict  establishments  in  Enghuid 
and  the  Colonies  --.... 

17.  For  the  salaries  and  expenses  of  the  Commissioners  and  other 

officers  appointed  under  the  6th  and  7th  sections  of  the  Prison 
Act,  1877>  and  the  expenses  of  the  several  prisons  in  England 
and  Wales  to  which  that  Act  applies     .... 

Vol.  LVIII. — Law  Jour.  Stat. 


Sums  not  exceeding 


On  account 
On  account 


On  account 
On  account 
On  account 
On  account 
On  account 


On  account 
On  account 


On  account 


18,200 
1,100 


On  account  -       50,100 


On  account  -       41,000 


On  account  -       25,700 


On  account  -       23,300 


3.000 
3,400 
9,200 
114,100 
1,400 


On  account  -        3,400 


150,000 
800 


On  account  -     109,200 


119,600 
c 
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No. 

18.  For  the  maintenance  of  juvenile  offenders  in  reformatoiy,  indus- 

trial, and  day  industrial  schools  in  Grreat  Britain,  and  for  the 
salaries  and  expenses  of  the  Inspectors  of  Reformatories 

19.  For  the  maintenance  of  criminal  lunatics  in  Broadmoor  Criminal 

Lunatic  Asylimi,  England,  and  of  one  criminal  lunatic  in 
Bethlem  Hospital         ------ 

20.  For  salaries  and  expenses  of  the  Lord  Advocate's  department 

and  others  connected  virith  criminal  proceedings  in  Scotland, 
including  certain  allowances  under  the  Act  15  &  16  Vict.  c.  83. 

21.  For  salaries  and  expenses  of  the  Courts  of  Law  and  Justice  in 

Scotland  and  other  legal  charges  -  -  -      .     - 

22.  For  salaries  and  expenses  of  the  offices  in  Her  Majesty's  General 

Register  House,  Edinburgh      ..... 

23.  For  the  expenses  of  the  Prison  Commissioners  for  Scotland,  and 

of  the  prisons  under  their  control,  including  the  maintenance 
of  crimmal  lunatics  and  the  preparation  of  judicial  statistics 

24.  For  the  expense  of  criminal  prosecutions  and  other  law  charges 

in  Ireland,  including  certain  allowances  under  the  Act  15  &  16 
Vict.  c.  83.        -  -  -  -  -  -  - 

25.  For  salaries  and  expenses  of  the  Chancery  Division  (excluding 

the  Land  Judges'  offices)  of  the  High  Court  of  Justice  and  of 
the  Court  of  Appeal  in  Ireland  -  -  -  -  - 

26.  For  salaries  and  expenses  of  the  Queen's  Bench,  Common  Pleas, 

and  Exchequer  Divisions  of  Her  Majesty's  High  Court  of 
Justice  in  Ireland,  including  provision  for  certain  officers  of 
the  Supreme  Court  of  Judicature  in  Ireland,  and  for  the  trial  of 
election  petitions  -..-•- 

27.  For  the  salaries  and  expenses  of  the  Land  Judges'  offices  in  the 

Chancery  Division  of  Her  Mi^esty's  High  (x^urt  of  Justice  in 
Ireland  .-..--- 

28.  For  the  salaries  and  expenses  of  the  Principal  and  District  Regis- 

tries of  the  Probate  and  Matrimonial  Division  of  Her  Majesty's 
High  Court  of  Justice  in  Ireland,  including  certain  officers  of 
the  court  ...---- 

29.  For  salaries  and  incidental  expenses  of  the  Court  of  Bankruptcy 

in  Ireland  ------- 

30.  For  salaries  and  expenses  of  the  Admiralty  Court  Registry  in 

Ireland  -------- 

31 .  For  salaries  and  expenses  of  the  Office  for  the  Registration  of  Deeds 

in  Ireland  ..-.-.- 

32.  For  salaries  and  expenses  in  the  Office  for  the  Registration  of 

Judgments  in  Ireland  -.--.. 

33.  For  the  salaries,  allowances,  and  expenses  of  various   county 

court  officers,  and'  of  magistrates  in  Ireland,  and  of  the  revising 
barristers  of  the  city  of  Dublin  .  -  -  - 

34.  For  salaries  and  expenses  of  the  Commissioners  of  Police,  of  the 

police  courts  and  of  the  metropolitan  police  establishment  of 
Dublin  -------- 

35.  For  the  expenses  of  the  constabulary  force  in  Ireland 

36.  For  the  expense  of  the  superintendence  of  prisons^  and  of  the 

maintenance  of  nrisoners  in  prisons  in  Ireland,  and  of  the 
registration  of  haoitual  criminals  .  -  -  - 

37.  For  the  expenses  of  reformatories  and  industrial  schools  in  Ireland 

38.  For  the  maintenance  of  criminal  lunatics  in  Dundrum  Criminal 

Lunatic  Asylum,  Ireland  ----- 

Total  Civil  Sbrvicss^  Class  III.  -         Jt 


Sams  not  exceeding 


On  account  -       66,000 


On  account  -         6,500 


On  account 
On  account 
On  account 


On  account  - 


On  account  - 


On  account 
On  account 
On  account 
On  account 
On  account 


On  account 
On  account 


On  account 
On  account 


16,700 

15,500 

9,100 


On  account  -       20,400 


On  account  -       21^700 


9,600 


7.100 


On  account  -         2,900 


2,900 
2,600 

450 
5,000 

750 


On  account  -       20,600 


34,600 
380,000 


36,500 
22,800 


On  account  •        1,700 


1,356,900 
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Civil  Services. — Class  IV. 

Schedule  of  Sums  granted  to  defnj  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31  at  day  of  March  1881;  viz. : — 


No. 

1.  For  public  education  in  England  and  Wales,  including  the  ex- 

penses of  the  Education  Office  in  London        ... 

2.  For  salaries  and  expenses  of  the  Department  of  Science  and  Art, 

and  of  the  establishments  connected  therewith  -  -  - 

3.  For  salaries  and  expenses  of  the  British  Museum,  including  the 

amount  required  for  furniture,  fittings,  &c.       ... 

4.  For  salaries  and  expenses  of  the  National  Gallery 

5.  For  salaries  and  expenses  of  the  National  Portndt  Gallerv 

6.  For  grants  in  aid  of  the  expenditure  of  certain  learned  societies 

in  Great  Britain  and  Ireland    -  .  .  .  . 

7.  For  salaries  and  expenses  of  the  University  of  London     - 

8.  For  preparing  an  account  of  the  scientific  results  of  the  expedition 

of  Her  Nlajesty/s  ship  "  Challenger  "  in  1873,  1874,  1875,  and 
1876,  to  investigate  the  physical  and  biological  conditions  of 
the  great  ocean  basins,  and  of  arranging  the  collections  made 
during  the  expedition  -----. 

9.  For  the  salaries  and  expenses  of  the  {loyal  Commission  appointed 

in  connexion  with  the  International  Exhibitions  at  Syoney  and 
Melbourne        ------- 

10.  For  public  education  in  Scotland  -  .  .  .  • 

11.  For  grants  to  Scottish  universities  .  -  •  . 

12.  For  the  annuily  to  the  Board  of  Trustees  of  manufactures  in 

Scotland,  in  mscharge  of  equivalents  under  the  Treaty  of  Union, 
to  be  applied  in  maintenance  of  the  National  Gallery,  School  of 
Art  and  Museum  of  Antiquities,  Scotland,  and  for  the  exhi- 
bition of  the  Torrie  Collection  of  Works  of  Art,  and  for  other 
purposes  ------- 

13.  For  public  education  under  the  Commissioners  of  National  Edu- 

cation in  Ireland  ------ 

14.  For  the  salaries  and  expenses  of  the  National  School  Teachers' 

Superannuation  Office,  Dublin  -         .  - 

1 5.  For  the  salax^  and  expenses  of  the  Office  of  the  Commissioners 

of  Education  in  Ireland  appointed  for  the  regulation  of  endowed 
schools  -  -  -  - 

16.  For  salaries  and  expenses  of  the  National  Gallery  of  Ireland,  and 

for  the  purchase  of  pictures      .  -  -  .  . 

17>  For  expenses  of  the  Queen's  University  in  Ireland 
IB.  In  aid  of  the  expenses  of  the  Queen's  Colleges  in  Ireland 
19.  In  aid  of  the  expenses  of  the  Royal  Irish  Academy,  kc.    - 

Total  Civil  Services,  Class  IV.      -         £ 


Stuns  not  exceeding 


£ 

On  account  - 

970,000 

On  account  - 

110,000 

On  account  - 
On  account  - 
On  account  - 

50,00() 

4,400 

60O 

On  account  - 
On  account  - 

8,000 
2,800 

On  account  - 


On  account 
On  account 
On  account 


1,200 


2,000 

220,000 

4,700 


On  account  - 

600 

On  account  - 

316,000 

On  account  - 

500 

On  account  - 

200 

On  account  - 
On  account  - 
On  account  - 
On  account  - 

600 
1,400 
3,600 

600 

■ 

1,696,000 

c  2 


36 


STATUTES  OF  THE  REALM. 


[OHAP.  13. 


Schedule  (B.) — Part  14. 

Civil  Services.— Class  V. 
Schedule  of  Sums  jpranted  to  defray  the  charges  of  the  several  Civil  Services  herein  particu- 
larly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  Sis* 
day  of  March  1881 ;  viz. : — 


No. 

1.  For  expenses  of  Her  Majesty's  embassies  and  missions  abroad     - 

2.  For  consular  establishments  abroad,  and  for  other  expenditure 

chargeable  on  the  Conaular  Vote  -  -  -  -        - 

3.  In  aid  of  colonial  local  revenue,  and  for  the  salaries  and  allow- 

ances of  governors,  &c.,  and  for  other  expenses  in  certain 
colonies  -  -  -  -  -  -  - 

4.  For  certain  non-effective  charges  connected  with  the  Orange  River 

Territory  and  the  island  of  St.  Helena  - 

5.  For  salaries  and  expenses  of  the  three  representatives  of  Her  Ma- 

jesty's Government  on  the  Council  of  Administration  of  the 
Suez  Canal  Company  ------ 

6. 'For  expenses  of  the  mixed  commissions  established  under  the 
treaties  with  foreign  powers  for  suppressing  the  traffic  in  slaves, 
and  of  other  establishments  in  connexion  with  that  object,  in- 
cluding the  Muscat  subsidy     .  .  .  .  - 

7.  For  tonnage  bounties,  bounties  on  slaves,  costs  of  captors,  &c., 

and  expenses  of  the  Liberated  African  Department 

8.  For  defraying  the  additional  expenditure  entailed  upon  the  Govern- 

ment of  Cyprus  by  the  augmentation  of  the  police  force,  rendered 
necessarv  oy  the  reduction  of  the  military  garrison  of  the  island 

9.  For  subsidies  to  telegraph  companies        -  - 

Total  Civil  Services,  Class  V.      -         £ 


SnmB  not  ezoeeding 

On  account  - 

£ 
58,000 

On  account  - 

62,500 

On  account  - 

9,000 

On  account  - 

600 

On  account  - 

450 

On  account  • 

1,800 

On  account  - 

3,000 

On  account  - 
On  account  - 

6,500 
17,500 

B 

159,350 

Schedule  (B.)— Part  15. 

Civil  Services. — Class  VI. 

Schedule  of  Sums  granted  to  defiay  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31st  day  of  March  1881 ;  viz. : — 


No. 

1.  For  superannuation  and  retired  allowances  to  persons  formerly 

employed  in  the  public  service,  and  for  compassionate  or  other 
special  allowances  and  gratuities  awarded  by  the  Commissioners 
of  Her  Majesty's  Treasury       -  -  -  -  - 

2.  For  pensions  to  masters  and  seamen  of  the  merchant  service,  and 

to  their  widows  and  children    -  •  -  -  - 

3.  For  the  relief  of  distressed  British  seamen  abroad 

4.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in 

England  and  Wales     ------ 

5.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in 

Scotland  -  -  -  -  -  -  - 

6.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in 

Ireland  -.---.- 

7.  For  the  support  of  certain  hospitals  and  infirmaries  in  Ireland     - 

8.  For  making  good  the  deficiency  arising  from  payments  for  interest 

to  savings  banks  and  friendly  societies - 


Soma  not  exceeding 


£ 


On  account  -     200,000 


On 
On 


account 
account 


7,100 
8,100 


On 
On 


account 
account 


60,500 
4,300 


! 
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No. 
9.  For  miBcelluieous,  charitable,  and  other  allowances  in  Great 

Britain-  ....... 

10.  For  certain  miscellaneous,  charitable,  and  other  allowances  in 

Ireland-  ....... 

Total  Civil  Sbrvicbb,  Clabb  VI.    •         £ 


SamB  not  exceeding 


On  account 
On  account 


£ 

1,000 
1,100 


282,100 


Schedule  (B.) — Part  16. 

Civil  Services. — Class  VII. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
3l8t  day  of  March  1881 ;  viz.  :— 


No. 


lO. 

1.  For  salaries  and  incidental  expenses  of  temporary  commissions 

and  conmiittees,  including  special  inquiries      ... 

2.  For  certain  miscellaneous  expenses  .... 

Total  Civil  Services,  Class  VII.   -         £ 


Sums  not  exceeding 


On  account 
On  account 


£ 

14,000 
1,700 


16,700 


Schedule  (B.)— Part  17. 

Revenue  Departments,  &c. 

Schedule  of  Sums  granted  to  defrav  the  charges  of  the  several  Revenue  Departments,  &c. 
herein  particularlv  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on 
the  31st  day  of  March  1881 ;  viz. : — 


No. 

1.  For  salaries  and  expenses  of  the  Customs  Department    - 

2.  For  salaries  and  expenses  of  the  Inland  Revenue  Department 

3.  For  salaries  and  expenses  of  the  Post  Office  services,  the  expenses 

of  Post  Office  savings  banks,  and  Government  annuities  and 
insurances,  and  the  collection  of  the  Post  Office  revenue 

4.  For  the  Post  Office  packet  service  .... 

5.  For  salaries  and  expenses  of  the  Post  Office  telegraph  service 

Total  Revenue  Departments  -    £ 


Sums  not  exceeding 


On  account  -     110,000 
On  account  -     200,000 


On  account 
On  account 
On  account 


410,000 
200,000 
350,000 

1,270,000 


Schedule  (B.)— Part  18. 


Greenwich  Hospital  and  School. 

Advances  during  the  year  ending  on  the  31st  day  of  March  1881 
for  defraying  tne  expenses  of  Greenwich  Hospitsd  and  School     - 


On  account  - 


£ 
36,548 
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Chap.  14. 
Customs  and  Inland  Revenue  Act,  1880. 


ABSTRACT  OP  THK    ENACTMENTS. 


1.  Short  title. 


Part  I. 

Customs, 

2.  Import  ditties  on  tea, 

3.  Foreiffu  spirits  may  be  bottled  in  warehouse  for  home  consumption. 


Part  II. 

Taxes, 

4.  Or  ant  of  duties  of  income  tax, 

5.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  hereby  granted. 

6.  Provisions  of  Income  Tax  Acts  to  apply  to  duties  to  be  granted  for  succeeding  year, 

7.  Assessment  of  income  tax  under  Schedules  (A.)  and  (B.),  and  of  the  inhabited  house  duties  for  the 

year  1880-81.  "^ 

8.  Exemption  from  income  tax  repealed  in  case  of  certain  industrial  and  provident  societies. 


Part  III. 

Stamps. 

9,  Grant  of  duties  on  probates  and  letters  of  administration. 

10.  Account  to  accompany  affidavit  on  application  for  probate  or  letters  of  administration. 

11.  Power  to  commute  legacy  duty  or  succession  duty  presumptively  payable  in  certain  cases. 

12.  Discharge  of  executor,  ^c.from  claim  to  duty  on  distribution  of  fund. 

13.  Relief  from  legacy  duty  when  whole  personal  estate  is  less  than  100/. 

Schedule. 


An  Act  to  grant  certain  Duties  of 
Customs  and  Inland  Bevenue,  to 
alter  other  Duties,  and  to  amend  the 
Laws  relating  to  Inland  Revenue. 

(24th  March  1880.) 

Most  GracioiiB  Sovemgn, 

We,  Your  Mi^esty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  raising  the  necessary  supplies 
to  defray  Your  Majesty's  public  expenses,  and 
making  an  addition  to  the  public  revenue,  have 
freely  and  voluntarily  resolved  to  give  and  grant 
untQ  Your  Miuesty  the  several  duties  herein- 
after mentionea,  and  do  therefore  most  humbly 
beseech  Your  Mwesty  that  it  may  be  enactai ; 
and  be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  foUows : 


1.  This  Act  may  be  cited  as  the  Customs  and 
Inland  Revenue  Act,  1880. 


Part  I. 

Customs. 


2.  The  duties  of  customs  now  cbai^feabla  npon 
tea  shall  continue  to  be  levied  and  charged  on 
and  after  the  first  day  of  August  one  thoassnd 
eight  hundred  and  eightv  until  the  fiist  dsjr  of 
August  one  thousand  eight  hundred  and  eightj 
one  on  the  importation  thereof  into  Great  Bntsin 
or  Ireland ;  (Uiat  is  to  say,) 

Tea,  the  pound       -  -    Sixpence. 

3.  Foreign  spirits  bottled,  in  accordance  with 
the  regulations  of  the  Ck>mmissioners  of  Castoms 
or  Inland  Revenue,  in  any  customs  or  excise 
warehouse  in  imperial  or  reputed  quart  or  pint 
bottles,  and  packed  in  cases  contaming  one  or 
more  dozen  of  such  quart  bottles  or  two  or 
more  dozen  of  such  pint  bottles,  may  be  entered 
and  cleared  for  home  consumption;  and  there 
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shftll  be  charged  upon  the  delivery  for  home 
oonsomption  of  such  spirits  so  bottled,  in  addition 
to  the  anties  of  customs  and  any  other  charges 
thereon,  the  rate  following ;  (that  is  to  say,) 
For  every  one  dozen  imperial  or 

repnted  quart  bottles,  or  two 

dozen    imperial    or    reputed 

pint  bottles,  of  such  spirits  -  Threepence. 
And  such  rate  shall  be  deemed  a  duty  of  customs 
or  excise  according  as  the  same  is  payable  in 
respect  of  spirits  delivered  from  a  customs  or 
excise  warehouse. 


Part  II. 


Taxes. 

4.  There  shall  be  charged,  collected,  and  paid 
for  the  year  commencing  on  the  sixth  day  of 
April  one  thousand  eight  hundred  and  eighty,  in 
respect  of  all  property,  profits,  and  gains  men- 
tioned or  described  as  chargeable  in  the  Act  of 
the  sixteenth  and  seventeenth  years  of  Her 
Majesty's  reign,  chapter  thirty-four,  the  following 
duties  of  income  tax ;  (that  is  to  say,) 

For  every  twenty  shillings  of  the  annual  value 
or  amount  of  property,  profits,  and  gains 
chargeable  under  Scneaules  (A.)>  (C.), 
(D.)>  or  (£.)  of  the  said  Act,  the  duty  of 
fivepence ; 
And  for  every  twenty  shillings  of  the  annual 
value  of  the  occupation  of  lands,  tenements, 
hereditaments,  and  heritages  chargeable 
under  Schedule  (B.)  of  the  said  Act, — 

In    England,  the    duty    of  twopence 

hal^nny; 
In  Scotland  and  Ireland  respectively, 
the      duty     of     one    penny    three 
furthings. 

5.  All  such  prQvisions  contained  in  any  Act 
relating  to  income  tax  as  are  now  in  force  shall 
have  full  force  and  efPect  with  respect  to  the 
duties  of  income  tax  granted  by  this  Act,  so  far 
as  the  same  shall  be  consistent  with  the  pro- 
visions of  this  Act ;  and  for  the  purposes  of  this 
Act  the  year  one  thousand  eight  hundred  and 
sixty-two  mentioned  in  the  forty-third  section  of 
the  Act  of  the  twenty-fifth  and  twenty-sixth 
years  of  Her  Majesty's  reign,  chapter  twenty-two, 
shall  be  read  as  and  deemed  to  mean  the  year 
one  thousand  eight  hundred  and  eighty. 

6.  In  order  to  ensure  the  collection  in  due  time 
of  any  duties  of  income  tax  which  may  be  granted 
for  the  year  commencing  on  the  sixth  day  of 
April  one  thousand  eight  hundred  and  eighty- 
one,  all  such  provisions  contained  in  any  Act 
relating  to  the  duties  of  income  tax  as  are  in 
force  on  the  fifth  day  of  April  one  thousand  eight 
hundred  and  eighly-one    shall  have  fuU  force 


and  effect  with  respect  to  the  duties  of  income . 
tax  which  may  be  so  granted  in  the  same  manner 
as  if  the  said  duties  had  been  actually  granted, 
and  the  said  provisions  had  been  appUed  thereto, 
by  an  Act  of  Parliament  passed  on  that  day: 
I^ovided  that  nothing  in  this  section  shall  be 
deemed  to  render  necessary  or  authorise  the 
appointment  of  assessors  for  such  of  the  said 
duties  as  may  be  payable  under  Schedules  (A.) 
and  (B.)  of  the  said  Act  of  the  sixteenth  and 
seventeenth  years  of  Her  Majesty's  reign,  chapter 
thirty-four. 

/.  With  respect  to  the  assessment  of  the  duties 
of  income  tax  hereby  granted  under  Schedules 
(A.)  and  (B.)  in  respect  of  property  elsewhere 
than  in  the  metropolis  as  defined  bv  the  Valua- 
tion (Metropolis)  Act,  1869,  and  of  the  duties  on 
inhabited  houses  elsewhere  than  in  the  said  me- 
tropolis, for  the  year  commencing,  as  respects 
England,  on  the  sixth  day  of  April,  and  as 
respects  Scotland,  on  the  twenty-fifth  day  of 
May,  one  thousand  eight  hundred  and  eighty, 
the  following  pro\'isions  shall  have  elEect : 

(1.)  The  inspectors  or  surveyors  of  taxes  shall 
be  the  assessors  for  the  said  duties,  and 
in  lieu  of  the  poundage  by  law  granted 
to  be  divided  between  the  assessors  and 
collectors  in  regard  to  such  duties  there 
shall  be  paid  a  poundage  of  three  half- 
pence to  the  collectors  thereof : 
(2.)  The  sum  charged  as  the  annual  value  of 
any  property  in  the  assessment  of  income 
tax  thereon  for  the  year  which  com- 
menced on  the  sixth  day  of  April  one 
thousand  eight  hundrea  and  seventy- 
nine,  and  the  sum  charged  as  the 
annual  value  of  every  inhabited  house 
in  the  assessment  made  thereon  for  the 
same  year  as  respects  England,  and  as 
respects  Scotland  for  the  year  which 
commenced  on  the  twenty-fifth  day  of 
May  one  thousand  eight  hundred  and 
seventy-nine,  shall  be  taken  as  the 
annual  value  of  such  property  or  of 
such  inhabited  house  for  the  assessment 
and  charge  thereon  of  the  duties  of 
income  tax  hereby  granted,  or  of  the 
duties  on  inhabited  houses,  to  all  intents 
and  purposes  as  if  such  sum  had  been 
estimated  to  be  the  annual  value  in  con- 
formity with  the  provisions  in  that  behalf 
contained  in  the  Acts  relating  to  income 
tax  and  the  duties  on  inhabited  houses 
respectively : 
(3.)  The  Commissioners  executing  the  said 
Acts  shall,  for  each  place  within  their 
district,  cause  duplicates  of  the  assess- 
ments to  be  made  out  and  delivered  to 
the  collectors,  together  with  the  warrants 
for  collecting  the  same. 
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8.  Notwithstanding  the  provision  contained  in 
Bub-section  four  of  section  eleven  of  the  In- 
dustrial and  Provident  Societies  Act,  1876,  a 
society  registered  under  that  Act  shall  be  charge- 
able to  the  duties  of  income  tax  under  Schedule 
C.  and  Schedule  D.  in  case  the  society  sells  to 
persons  who  are  not  members  thereof,  and  the 
number  of  the  shares  of  the  society  is  limited 
either  by  its  rules  or  practice. 


Part  III. 


Stamps, 

9.  On  and  after  the  first  day  of  April  one 
thousand  eight  hundred  and  eighty,  in  lieu  of 
the  stamp  duties  now  payable  upon  probates  of 
wills  ana  letters  of  administration  in  England 
and  Ireland,  and  upon  inventories  to  be  exhibited 
and  recorded  in  any  Commissary  Court  in  Scot- 
land, there  shall  be  charged  and  paid  the  duties 
speciQed  in  the  Schedule  to  this  Act :  Provided, 
tnat  an  additional  inventory  to  be  so  exhibited  or 
recorded  of  any  effects  of  a  deceased  person, 
where  a  former  duly  stamped  inventory  of  the 
estate  and  effects  of  the  same  person  has  been 
exhibited  and  recorded  prior  to  the  first  day  of 
April  one  thousand  eight  hundred  and  eignty, 
shall  be  chargeable  with  the  amount  of  stomp 
duty  with  which  it  would  have  been  chargeable 
if  this  Act  had  not  been  passed. 

10.— (1.)  Together  with  the  affidavit  to  be 
required  and  received  from  the  person  applying 
for  a  probate  or  letters  of  administration  in 
England,  in  conformity  with  section  thirty-eight 
of  the  Act  passed  in  the  fiffcy-fifth  year  of  the 
reign  of  King  George  the  Third,  chapter  one 
hundred  and  eighty-four,  there  shall  be  delivered 
an  account  of  the  particulars  of  the  personal 
estate  for  or  in  respect  of  which  the  probate  or 
letters  of  administration  is  or  are  to  be  granted, 
and  of  the  estimated  value  of  such  particulars. 

(2.)  The  account  so  delivered  snail  be  trans- 
mitted to  the  Commissioners  of  Inland  Revenue, 
together  with  the  documents  mentioned  in  section 
ninety-three  of  the  Act  passed  in  the  twentieth 
and  twenty-first  years  of  Her  Majesty's  reign, 
chapter  seventy-seven. 

(3.)  A  like  account  shall  be  annexed  to  the 
affidavit  to  be  required  and  received  from  the 
person  applying  for  a  probate  or  letters  of 
administration  in  Ireland,  in  conformity  with 
section  one  hundred  and  seventeen  of  the  Act 
passed  in  the  fifty-sixth  year  of  the  reign  of  King 
ueorge  the  Third,  chapter  fifty-six,  and  such 
account  shall  be  in  lieu  of,  and  in  substitution 
for,  the  account  annexed  to  the  form  of  affidavit 
set  forth  in  Part  III.  of  the  Schedule  to  the  said 
Act. 


(4.)  Every  account  to  be  delivered  in  pur- 
suance of  this  section  shall  be  in  aocordanoewith 
such  form  as  may  be  prescribed  by  the  Commis- 
sioners of  Her  Majesty's  Treasury. 

11.  Where  any  legacy  dutv  or  succession  duty 
shall  be  -presumptively  payable  in  respect  of  any 
interest  in  expectancy  upon  the  determination  of 
a  life  or  other  temporaty  interest  in  possession  in 
a  legacy,  or  residue,  or  m  personal  property  com- 
prised in  a  succession,  and  the  duty  (if  any) 
payable  upon  the  life  or  other  tempomzr  intereit 
shall  have  been  fully  paid  and  satisfiea,  it  ahsll 
be  lawful  for  the  Commissioners  of  Inland 
Revenue,  in  their  discretion,  upon  the  application 
of  the  executor  or  trustee  or  other  person  who 
would  be  accountable  for  the  duty  in  lespcd  of 
such  interest  in  expectancy,  if  it  were  tnen  in 
possession,  to  commute  the  duty  presumptivdy 
payable  for  a  certain  sum  to  be  presently  paid. 

For  assessing  the  amount  which  shaU  be  so 
payable  the  Commissioners  shall  cause  a  present 
value  to  be  set  upon  the  presumptive  duty, 
regard  being  had  to  any  contingencies  affecting 
the  liability  to  such  duty,  and  the  interest  of 
money  involved  in  the  calculation  being  reckoned 
at  the  rate  for  the  time  being  alloired  by  the 
Commissioners  in  respect  of  duties  paid  in 
advance  under  the  Succession  Duty  Act,  1853. 

Upon  the  receipt  of  the  certain  sum  the  Com- 
missioners shall  give  a  discharge  for  the  duty 
accordingly. 

12.  When  an  executor,  administrator,  or  trus- 
tee shall  have  ffiven  notice  in  writing  to  the  Com- 
missioners of  Inland  Revenue  for  any  claim  to 
legacy  duty  or  succession  duty  in  respect  of  any 
fund  in  his  hands  which  he  intends  to  distribute, 
and  shall  have  delivered  to  the  Commissionen 
all  particulars  which  they  may  require  in  order  to 
ascertain  the  existence  and  extent  of  anysach 
claim,  he  shall  be  at  liberty  to  distribute  the  fund 
amongst  the  parties  entitled  thereto,  after  satis- 
faction of  any  claims  to  duty  made  by  the  Com- 
missioners, and  shall  be  entitled  to  receive  from 
them  a  certificate  discharging  him  from  his 
liability  to  any  duty  in  respect  of  the  fund. 

Sucn  certificate  shall  not  in  any  way  affect  the 
liability  of  an^  person  other  than  the  person  in 
whose  favour  it  is  expressed  to  be  given. 

13.  Where  it  appears  upon  an  examination  of 
the  account  rendered  to  the  Commissioners  of 
Inland  Revenue  that  the  value  of  the  whole  of 
the  personal  estate  of  any  person  dying  after  the 
passing  of  this  Act  does  not  amount  to  the  sum 
of  one  hundred  pounds,  no  legacy  duty  shall  be 
charged  in  respect  thereof  or  of  any  portion 
thereof. 
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SCHEDULE 

Of  Stamp  Dotiks  on  Probates  and  Letters  of  Administration  in  England  or  Ireland 

and  on  Inventories  in  Scotland. 


Where  the  estate  and  effects  for  or  in  respect  of  which  a  Probate  or  Letters  of  Administration  shall 
be  granted,  or  whereof  an  Inventory  shall  be  exhibited  and  recorded,  exclusive  of  what  the  deceased 
ahtdi  have  been  possessed  of  or  entitled  to  as  a  trustee  for  any  other  person  and  not  beneficially, 
shall  be: — 


£ 

£ 

£ 

Above  the  value  of      100 

and  under 

200 

. 

. 

. 

• 

2 

Of  the  value  of 

.    200 

91 

300 

- 

- 

. 

. 

4 

99 

300 

99 

400 

- 

■• 

. 

- 

6 

f9 

400 

9> 

600 

. 

- 

. 

- 

9 

99 

600 

9* 

600 

« 

- 

- 

- 

11 

99 

600 

99 

800 

- 

- 

- 

- 

16 

99 

800 

99 

1,000 

- 

- 

- 

22 

99 

1,000 

99 

1,600 

- 

- 

- 

- 

30 

9> 

1,600 

99 

2,000 

- 

- 

- 

- 

40 

» 

2,000 

99 

3.000 

■ 

- 

- 

62 

M 

3,000 

99 

4,000 

- 

- 

- 

^ 

88 

99 

4,000 

99 

6,000 

- 

- 

- 

113 

» 

6,000 

99 

6,000 

- 

- 

- 

- 

140 

99 

6,000 

99 

7,000 

- 

- 

- 

- 

166 

99 

7,000 

99 

8,000 

- 

- 

- 

190 

99 

8,000 

99 

9,000 

- 

- 

- 

- 

215 

99 

9,000 

99 

10,000 

- 

- 

- 

- 

240 

93 

10,000 

99 

12,000 

- 

- 

- 

- 

276 

M 

12,000 

99 

14,000 

• 

. 

- 

- 

326 

» 

14,000 

99 

16,000 

- 

- 

- 

- 

376 

M 

16,000 

99 

18,000 

- 

- 

- 

. 

425 

99 

18,0(K) 

99 

20,000 

- 

- 

- 

- 

476 

M 

20,000 

9) 

25,000 

- 

- 

- 

- 

665 

» 

25,000 

9» 

30,000 

- 

- 

- 

- 

690 

99 

30,000 

99 

35,000 

- 

- 

- 

. 

816 

>* 

36,000 

99 

40,(K}0 

- 

- 

- 

- 

940 

» 

40,000 

99 

46.000 

- 

- 

- 

- 

1,066 

M 

46,(K)0 

99 

60,000 

- 

« 

- 

- 

1,1  fiO 

» 

60,000 

99 

60,000 

- 

- 

- 

- 

I9375 

99 

60,000 

99 

70,000 

- 

- 

■> 

m 

1,626 

9t 

70,000 

99 

80,000 

- 

- 

- 

- 

1,875 

» 

80,000 

99 

90,000 

- 

- 

- 

- 

2,126 

99 

90,000 

99 

100,000 

. 

- 

- 

- 

2,376 

91 

100,000 

99 

120,000 

1 

- 

- 

- 

2,760 

99 

120,000 

99 

140,000 

m 

- 

- 

3,260 

«9 

140,000 

99 

160,000 

- 

- 

- 

. 

3,760 

99 

160.000 

99 

180,000 

. 

- 

. 

- 

4,250 

99 

180,000 

99 

200,000 

- 

- 

- 

m 

4,760 

M 

200,000 

99 

260,000 

- 

• 

- 

- 

6,626 

W 

260,000 

99 

300,000 

«■ 

m 

- 

• 

6,875 

«» 

300,000 

99 

360,000 

- 

- 

- 

- 

8,126 

99 

360,000 

99 

400,000 

- 

- 

- 

* 

9,376 

9> 

400,000 

99 

600,000 

- 

- 

- 

- 

11,260 

9» 

600,000  and  upwards. 

then  in  addition  to  the  said 

duty  of  jgl  1,260,  for  every  full 

sum 

of  ^£100,000  1 

in  excess 

of  j!f600,000,  and  also  for  i 

mj  fractional  part  of  j^l00,000 

SO  in 

excess 

^ 

* 

"         _."_ 

■ 

" 

" 

" 

** 

2,600 
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[chap.  15. 


Chap.  15. 
National  Debt  Acty  1880. 


ABSTRA.CT  OF  THE    ENACTMENTS. 

1 .  Short  title, 

2.  Power  to  Treasury  to  borrow  6,000,000/.  on  terminable  annuitiei, 

3.  Increase  of  Jive  years  of  permanent  annual  charge  of  the  National  Debt  to  28,800,000/. 


An  Act  to  authorise  the  Commissioners 
of  Her  Majesty's  Treasury  to  borrow 
a  sum  on  the  security  of  Terminable 
Annuities,  and  to  increase  the  per- 
manent Annual  Charge  of  the  National 
Debt.  (24th  March  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Miyesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  National  Debt 
Act,  1880. 

2.  The  Commissioners  of  Her  Majesty's  Trea- 
sury may  from  time  to  time  during  the  financial 
year  enain^  on  the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty-one,  borrow 
any  sum  or  sums,  not  exceeding  in  the  whole  six 
million  pounds,  by  the  creation  of  terminable 
annuities  for  any  term  not  exceeding  five  years 
from  the  thirtr-nrst  day  of  March  one  thousand 
eight  hundrea  and  eighty. 


All  money  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Exche- 
quer, and  form  part  of  the  Consolidated  Fund. 

The  annuities  so  created  shall  be  payable  at 
such  times  in  each  year  as  may  be  fixed  by  the 
Commissioners  of  Her  Majesty's  Treasuiy,  and 
shall  be  charged  on  the  Consolidated  Fund  of  the 
United  Kingdom  and  be  paid  out  of  the  pe^ 
manent  annual  charge  for  the  National  Debt. 

The  annuities  shall  be  created  by  wamnt  of 
the  said  Commissioners  to  the  Goyemor  and 
Company  of  the  Bank  of  England,  directing 
them  to  inscribe  in  their  books  the  amount  of 
such  annuities  in  the  names  directed  by  the 
warrant. 

3.  For  the  period  of  five  financial  yean,  com- 
mencing on  the  first  day  of  April  one  thousand 
eight  hundred  and  eighty,  the  permanent  annual 
charge  for  the  National  Debt  shall  be  twentr- 
eight  million  eight  hundred  thousand  pounds, 
and  during  that  period  the  Sinking  Fund  Act, 
1875,  shall  be  construed  as  if  "  twentr-eight 
million  eight  hundred  thousand  pounds  were 
substituted  in  the  first  section  of  that  Act  for 
"  twenty-eight  million  pounds. 
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Chap.  16. 
Exchequer  Bills  and  Bonds  Act^  1880. 

ABSTRACT  OP  THE   BNACTMENT8. 

1.  Treasury  may  raise  60,000/.  by  Exchequer  Bonds,  Exchequer  BiUs,  or  Treasury  mils. 

2.  Payment  of  interest  and  repayment  of  principal, 

3.  Money  to  be  paid  into  Exchequer, 

4.  Extension  of  sect.  I5qf29  Sf  30  Vict,  c,  25.  as  to  forgery,  ^c,  to  bonds. 

5.  Short  title. 


An  Act  to  raise  tLe  sum  of  sixty  thou- 
sand pounds  by  Exchequer  Bonds, 
Exchequer  Bills,  or  Treasury  Bills, 
for  the  service  of  the  year  ending  on 
the  thirty-first  day  of  March  one  thou- 
sand eight  hundred  and  eighty. 

(24th  March  1880.) 

Most  Gracious  Sovereign, 

We,  Your  Majesty's  most  dutiful  and  loyal 
suhjects,  the  Commons  of  the  United  Kingdom 


of  Great  Britain  and  Ireland,  in  Pailiament  as- 
sembled, towards  raising  the  supply  which  we 
have  cheerfully  granted  to  Your  Majesty  in  this 
session  of  Parliament,  hkire  resolyea  to  grant 
unto  Your  Majesty  the  sum  herein-after  men- 
tioned; and  do  therefore  most  humbly  beseech 
Your  MajesiT  that  it  may  be  enacted;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Maiestr, 
by  and  with  the  advice  and  consent  of  the  Lcrai 
Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  autho- 
rity of  the  same,  as  follows : 


CHAP.  16.] 


43  VICTORIA,  1880. 
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1.  Towards  raising  the  supply  granted  to  Her 
Majesty  for  the  service  of  the  year  ending  on  the 
thiiiy-first  day  of  March  one  thousand  eight 
hundred  and  eighty,  it  shall  be  lawful  for  the 
Commissioners  of  Her  Majesty's  Treasury,  at 
any  time  or  times  not  later  than  the  said  thirty- 
first  day  of  March,  to  raise  any  sum  or  sums, 
not  exceeding  in  the  whole  sixty  thousand 
pounds,  by  the  issue  of  Exchequer  Bonds,  Ex- 
chequer Bills,  or  Treasury  Bills,  in  manner  pro- 
vided by  the  Exchequer  Bills  and  Bonds  Act, 
1866,  and  the  Treasury  BiUs  Act,  1877,  so, 
however,  that  no  Exchequer  Bond  shall  be  made 
out  for  any  sum  less  than  one  hundred  pounds. 

Every  Exchequer  Bond  issued  in  pursuance  of 
this  Act  shall  provide  for  the  paying  off  of  such 
bond  at  par  at  any  period  not  exceeding  three 
years  nor  less  than  twelve  months  from  the  date 
of  such  bond. 

2.  The  interest  on  all  Exchequer  Bonds  issued 
in  pursuance  of  this  Act  shall  be  charged  upon 


and  issued  out  of  the  Consolidated  Fund  of  the 
United  Kingdom,  or  out  of  the  growing  produce 
thereof. 

The  principal  money  secured  bv  every  Exche- 
quer Bond  issued  in  pursuance  of  this  Act  shall 
be  repaid  out  of  moneys  provided  by  Parliament 
for  the  purpose. 

3.  All  money  raised  in  pursuance  of  this  Act 
shall  be  paid  into  the  Exchequer. 

4.  Section  fifteen  of  the  Exchequer  Bills  and 
Bonds  Act,  1866,  (which  section  relates  to  the 
forgery  of  Exchequer  Bills,)  shall  apply  to  all 
Exchequer  Bonds  issued  in  pursuance  of  this 
Act  in  like  manner  as  if  it  were  herein  enacted 
with  the  substitution  of  Exchequer  Bond  for 
Exchequer  Bill. 

5.  This  Act  may  be  cited  as  the  Exchequer 
Bills  and  Bonds  Act,  1880. 


Chap.  17. 
Toum  Councils  and  Local  Boards  Acty  1880. 

ABSTRACT   OF  THE   ENACTMENTS. 

1.  Alternative  qualification  for  membership  of  local  authority, 

2.  Short  title. 

3.  Extent, 


An  Act  to  abolish  the  property  qualifi- 
cation for  members  of  Municipal 
Corporations  and  Local  Governing 
Bodies.  (24th  March  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.— (1.)  Subject  as  in  this  section  mentioned, 
every  person  shall  be  qualified  to  be  elected  and 
to  lie  a  member  of  a  local  authority  who  is  at 
the  time  of  election  Qualified  to  elect  to  any 
membership  of  that  autnority. 

(2.)  For  the  purposes  of  this  section  the  term 
*•  local  authority  "  means, — 

(a.)  The  council  of  a  borough  under  the 
Municipal  Corporations  Act,  1835,  or 
any  Act  amending  the  same : 
(6.)  In  Ireland,  the  town  council  of  any  town 
corporate,  commissioners  appointed  bv 
virtue  of  an  Act  made  in  the  nintn 
year  of  King  George  the  Fourth,  inti- 
tuled "  An  Act  to  make  provision  for 


''  the  lighting,  cleansing,  and  watching 
"  of  cities  and  towns  coiporate,  and 
"  market  towns  in  Ireland  in  certain 
''  cases,"  and  any  municipal  town  or 
township      commissioners     appointed 
under  any  general  or  local  Act. 
(3.)  The  qualifications  mentioned  in  this  sec- 
tion shall  be  alternatives  for  and  shall  not  repeal 
or  take  away  any  other  qualification. 

(4.)  Nothing  in  this  section  shall  qualify  any 
person  for  any  office  who  is  disqualified  for  the 
office  by  the  existing  law  by  reason  of  office, 
contract,  bankruptcy,  or  any  other  matter  of  dis- 
qualification or  disability. 

(5.)  If  a  person  quaUfied  under  this  section 
ceases  for  six  months  to  reside  within  the 
borough  or  district  in  which  he  has  been  elected 
to  an  office,  he  shall  cease  to  be  qualified  under 
this  section  and  his  office  shall  become  vacant, 
unless  he  was  at  the  time  of  his  dection  and 
continues  to  be  qualified  in  some  other  manner. 

2.  This  Act  may  be  cited  as  the  Town  Councils 
and  Local  Boards  Act,  1880. 

3.  This  Act  shall  extend  to  Ireland  but  not  to 
Scotland. 
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[chap.  18. 


Chap.  18. 
Parliamentary/  Elections  and  Corrupt  Practices  Act,  1880. 


ABSTRACT  OP  THE  ENACTMENTS. 


1.  Short  title. 

2.  Repeal  ofs,  36.  o^  30  4*  31  Vict.  c.  102.  as  to  payment  of  expenses  of  conveyance  of  voters, 

3.  Amendment  of  law  as  to  parliamentary  elections  in  Scotland. 

4.  Continuance  of  Acts, 

Schedule. 


An  Act  to  amend  the  Law  relating  to 
the  Conveyance  of  Voters  to  the  Poll, 
and  to  continue  the  Acts  relating  to 
the  Prevention  of  Corrupt  Practices 
at  Parliamentary  Elections  and  the 
Acts  relating  to  Election  Petitions. 

(24th  March  1880.) 

Whereas  by  section  thirty-six  of  the  Repre- 
sentation of  the  People  Act,  1867>  it  is  enacted 
that  it  shall  not  be  lawful  for  any  candidate  or 
any  one  on  his  behalf  at  any  election  for  a 
borough,  except  certain  boroughs  therein  men- 
tioned, to  pay  any  money  on  account  of  the  con- 
reyance  of  any  voter  to  the  poll,  either  to  the 
voter  himself  or  to  any  other  person,  and  that 
any  such  payment  shall  be  deemed  to  be  an 
illegal  payment,  and  it  is  expedient  to  amend 
such  enactment : 

And  whereas  the  Acts  mentioned  in  the 
Schedule  hereto  expire  on  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and 
eighty,  and  it  is  expedient  to  continue  the  same  : 

jBe  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majes^,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Parliamentary 
Elections  and  Corrupt  Practices  Act,  1880. 

2.  The  thirty-sixth  section  of  the  Represen- 
tation of  the  People  Act,  1967,  shall  be  repealed 
BO  far  as  concerns  the  conveyance  of  voters  within 
any  borough. 

3.  In 'all  elections  whatever  of  a  member  or 
members  to  serve  in  Parliament  for  any  county. 


division  of  a  county,  or  for  any  city  or  burgh,  or 
district  of  burghs,  in  Scotland,  no  inquiiy  shall 
be  permitted  at  the  time  of  polling  as  to  the 
right  of  any  person  to  vote,  except  only  as  fol- 
lows ;  (that  is  to  say,)  that  the  presiding  officer 
or  clerk  appointed  by  the  returning  officer  to 
attend  at  a  polling  station  shall,  if  required  on 
behalf  of  any  candidate,  put  to  any  voter  at  the 
time  of  his  tendering  his  vote,  and  not  after- 
wards, the  following  questions,  or  either  of 
them: 

1.  Are  you  the  same  person  whose  name  ap- 

pears as  A.B.  on  the  register  of  rotcfs 
now  in  force  for  the  county  of 

[or  for  the  division 

of  the  county  of  ],  or  for 

the  city  ior  burgh]  of  ,  or  for 
the  district  of  burghs  [os 
the  case  may  be"]  ? 

2.  Have  you  already  voted,  either  here  or  else- 

where, at  this  election  for  the  county  of 

[or  for 
the  division  of  the  county 

of  ],  or  for  the  dty  [or 

burgh]  of  ,  or  for  the 

district  of  hutg\a 
las  the  case  may  be"]  ? 
And  if  any  person  shall  wilfully  make  a  false 
answer  to  either  of  the  questions  aforesaid,  he 
shall  be  deemed  guilty  of  a  crime  and  ofieooe 
within  the  meaning  of  the  BaUot  Act,  1872. 

4.  This  Act  and  the  Acts  mentioned  in  the 
Schedule  to  this  Act,  so  far  as  they  are  un- 
repealed, shall  continue  in  force  until  the  thirty- 
first  day  of  December  one  thousand  eight  hundred 
and  eighty-one,  and  any  enactmente  amending 
or  affecting  the  enactments  continued  hj  this 
Act  shaU,  in  so  far  as  they  are  temporaiy  in  their 
duration,  be  continued  in  like  manner. 


'^>9ii 


CHAP,  18.] 


43  VICTORIA,  1880. 
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SCHBDULS. 


Acts  rbfbrrbd  to. 


Session  and  Chapter. 


Title. 


17  &  18  Vict.  c.  102. 
21  &  22  Vict.  c.  87. 

26  &  27  Vict.  c.  29. 

31  &  32  Vict.  c.  125. 

32  A  33  Vict,  c  21. 
34  &  35  Vict.  c.  61. 
42  &  43  Vict.  c.  75. 


The  Ck>rrapt  Practices  Preyention  Act^  1854. 

An  Act  to  continue  and  amend  the  Corrupt  Practices  Preyention  Acti 

1854. 
An  Act  to  amend  and  continue  the  Law  relating  to  Corrupt  Practices  at 

Elections  of  Members  of  Parliament. 
The  Parliamentary  Elections  Act,  1868. 
The  Corrupt  Practices  Commission  Expenses  Act,  1869. 
The  Election  Commissioners  Expenses  Act,  1871. 
The  Parliamentary  Elections  ana  Corrupt  Practices  Act,  1879. 


Chap.  19. 
Companies  Aetf  1880. 

ABSTRACT   OP  THB   BNACTMBNTS. 

1.  Short  title. 

2.  Construction  of  Acts, 

3.  Accumulated  profits  fnay  be  returned  to  shareholders  in  reduction  of  paid-up  capital. 

4.  No  resolution  to  take  effect  till  particulars  have  been  roistered. 

5.  Power  to  any  shareholder  within  one  month  after  passing  of  resolution  to  require  Company  to  retain 

moneys  paid  upon  shares  held  by  such  person. 

6.  Company  to  specify  anunmts  which  shareholders  have  required  them  to  retain  under  s.  5.  j  also  to 

specify  amounts  of  profits  returned  to  shareholders. 

7.  Power  of  Registrar  to  strike  names  of  defunct  Companies  off  register. 


An  Act  to  amend  the  Companies  Acts 
of  1862, 1867, 1877,  and  1879. 

(24th  March  1880.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adyice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
author!^  of  the  same,  as  follows : 

1.  This  Act  maybe  cited  for  all  purposes  as 
the  Companies  Act,  1880. 

2.  This  Act  shall,  so  fiur  as  is  consistent  with 
the  tenor  thereof,  be  construed  as  one  with  the 
Companies  Acts,  1862,  1867,  1877,  and  1879, 
and  the  said  Acts  and  this  Act  may  be  referred 
to  as  the  Companies  Acts,  1862  to  1880. 

3.  When  any  Company  has  accumulated  a 
sum  of  undivided  profits,  which  with  the  consent 
of  the  shareholders  may  be  distributed  among 
the  shareholders  in  the  form  of  a  dividend  or 
bonus,  it  shall  be  lawful  for  the  Company,  by 
spedal  resolution,  to  return  the  same,  or  any  part 
thereof,  to  the  shareholders  in  reduction  of  the 
paid-up   capital   of  the   Company,  the  unpaid 


capital  beinff  thereby  increased  by  a  similar 
ainount.  The  powers  vested  in  the  directors  of 
making  calls  upon  the  shareholders  in  respect  of 
moneys  unpaid  upon  their  shares  shall  extend  to 
the  amount  of  the  unpaid  capital  as  augmented 
by  such  reduction. 

4.  No  such  special  resolution  as  aforesaid  shall 
take  effect  until  a  memorandum,  showing  the 
particulars  required  by  law  in  the  case  of  a 
reduction  of  capital  by  order  of  the  court,  shall 
have  been  produced  to  and  registered  by  the 
Registrar  of  Joint  Stock  Companies. 

5.  Upon  any  reduction  of  paid-up  capital  made 
in  pursuance  of  this  Act,  it  shall  be  lawful  for 
any  shareholder,  or  for  any  one  or  more  of  several 
joint  shareholders,  within  one  month  after  the 
passing  of  the  special  resolution  for  such  re- 
duction, to  require  the  Company  to  retain,  and 
the  Company  shall  retain  accordingly,  the  whole 
of  the  moneys  actually  paid  upon  l£e  shares  held 
by  such  person,  either  alone  or  jointly  with  any 
other  person  or  persons,  and  which,  in  conse- 
quence of  such  reduction,  would  otherwise  be 
returned  to  him   or  them,  and  thereupon  the 
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shares  in  respect  of  which  the  said  moneys  shall 
be  so  retained  shall,  in  regard  to  the  payment  of 
dividends  thereon,  be  deemed  to  be  paid  up  to 
the  same  extent  only  as  th«  shares  on  which  pay- 
ment as  aforesaid  has  been  accepted  by  the  share- 
holders in  reduction  of  their  paid-up  capital,  and 
the  Company  shall  invest  and  keep  invested  the 
moneys  so  retained  in  such  securities  authorised 
for  investment  by  trustees  as  the  Company  shall 
determine,  and  upon  the  money  so  invested,  or 
upon  so  much  thereof  as  from  time  to  time  ex- 
ceeds the  amount  of  calls  subsequently  made 
upon  the  shares  in  respect  of  which  such  moneys 
shall  have  been  retained,  the  Company  shall  pay 
such  interest  as  shall  be  received  bv  them  from 
time  to  time  on  such  securities,  ancf  the  amount 
so  retained  and  invested  shall  be  held  to  repre- 
sent the  future  calls  which  may  be  made  to 
replace  the  capital  bo  reduced  on  those  shares, 
whether  the  amount  obtained  on  sale  of  the 
whole  or  such  proportion  thereof  as  represents 
the  amount  of  any  call  when  made,  produces 
more  or  less  than  the  amount  of  such  call. 

6.  From  and  after  such  reduction  of  capital 
the  Company  shall  specify  in  the  annual  lists  of 
members,  to  be  made  by  them  in  pursuance  of 
the  twenty-sixth  section  of  the  Companies  Act, 
1862,  the  amounts  which  any  of  the  snareholders 
of  the  Company  shall  have  required  the  Company 
to  retain,  and  the  Company  shall  have  retained 
accordingly,  in  pursuance  of  the  fifth  section  of  this 
Act,  and  the  Company  shall  also  specify  in  the 
statements  of  account  laid  before  any  general 
meeting  of  the  Company  the  amount  of  the  un- 
divided profits  of  the  Company  which  shall  have 
been  returned  to  the  shareholders  in  reduction  of 
the  paid-up  capital  of  the  Company  under  this  Act. 

7. — (1.)  Where  the  Registrar  of  Joint  Stock 
Companies  has  reasonable  cause  to  believe  that  a 
Company,  whether  registered  before  or  after  the 
passing  of  this  Act,  is  not  carrying  on  business 
or  in  operation,  he  shall  send  to  the  Company 
by  post  a  letter  inquiring  whether  the  Company 
is  carrying  on  business  or  in  operation. 

(2.)  If  the  Registrar  does  not  within  one 
month  of  sending  the  letter  receive  any  answer 
thereto,  he  shall  within  fourteen  days  after  the 
expiration  of  the  month  send  to  the  Company  by 
post  a  registered  letter  referring  to  the  first  letter, 
and  stating  that  no  answer  thereto  has  been 
received  by  the  Registrar,  and  that  if  an  answer 
is  not  received  to  the  second  letter  within  one 
month  from  the  date  thereof,  a  notice  will  be 
published  in  the  Gazette  with  a  view  to  striking 
the  name  of  the  Company  off  the  register. 

(d.)  If  the  Registrar  either  receives  an  answer 
from  the  Company  to  the  efPect  that  it  is  not 
carrying  on  business  or  in  operation,  or  does  not 
within  one  month  after  sending  the  second  letter 


receive  any  answer  thereto,  the  Registrar  may 
publish  in  the  Gazette  and  send  to  the  Company 
a  notice  that  at  the  expiration  of  three  months 
from  the  date  of  that  notice  the  name  of  the 
Company  mentioned  therein  will,  unless  cause  is 
shown  to  the  contrary,  be  struck  off  the  roister 
and  the  Company  will  be  dissolved. 

(4.)  At  the  expiration  of  the  time  mentioned 
in  the  notice  the  Registrar  may,  unless  cause  to 
the  contrary  is  previously  shown  by  such  Com- 
pany, strike  the  name  of  such  Company  off  the 
register,  and  shall  publish  notice  thereof  in  the 
Gazette,  and  on  the  publication  in  the  Gazette  of 
such  last-mentioned  notice  the  Company  whose 
name  is  so  struck  off  shall  be  dissolved :  Pro- 
vided that  the  liabilitv  (if  any)  of  every  director, 
managing  officer,  and  member  of  the  Company 
shall  continue  and  may  be  enforced  as  if  the 
Company  had  not  been  dissolved. 

(5.;  If  any  Company  or  member  thereof  feels 
aggrieved  by  the  name  of  such  Company  having 
been  struck  off  the  register  in  pursuance  of  this 
section,  the  Company  or  memoer  may  apply  to 
the  superior  court  in  which  the  Company  is  liable 
to  be  wound  up;  and  such  court,  if  satisfied 
that  the  Company  was  at  the  time  of  the  striking 
off  carrying  on  business  or  in  operation,  and  that 
it  is  just  BO  to  do,  may  order  the  name  of  the 
Company  to  be  restored  to  the  register,  and 
thereupon  the  Company  shall  be  deemed  to  have 
continued  in  existence  as  if  the  name  thereof  had 
never  been  struck  off;  and  the  court  may  by  the 
order  give  such  directions  and  make  such  pro- 
visions as  seem  just  for  placing  the  Company  and 
all  other  persons  in  the  same  position  as  nearly  as 
may  be  as  if  the  name  of  the  Company  had  never 
been  struck  off. 

(6.)  A  letter  or  notice  authorised  or  required 
for  the  purposes  of  this  section  to  be  sent  to  a 
Company  may  be  sent  by  post  addressed  to  the 
Company  at  its  registered  office,  or,  if  no  office 
has  been  registered,  addressed  to  the  care  of  some 
director  or  officer  of  the  Company,  or  if  thoe  be 
no  director  or  officer  of  the  Company  whose  name 
and  address  are  known  to  the  Registrar,  the 
letter  or  notice  (in  identical  form)  may  be  sent  to 
each  of  the  persons  who  subscribed  the  memo- 
randum of  association,  addressed  to  him  at  the 
address  mentioned  in  that  memorandum. 

(70  In  the  execution  of  his  duties  under  this 
section  the  Registrar  shall  conform  to  any 
regulations  which  may  be  from  time  to  time  made 
by  the  Board  of  Trade. 

(8.)  In  this  section  the  Gazette  means,  as 
respects  Companies  whose  registered  office  is  in 
England,  the  London  Gazette ;  as  respects  Com- 
panies whose  registered  office  is  in  Scotland,  the 
Edinburgh  Grazette ;  and  as  respects  CompanieB 
whose  registered  office  is  in  Irdand,  tiie  Dublin 
Gazette. 
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14.  An  Act  to  grant  certain  Duties  of  Customs 
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18.  An  Act  to  amend  the  Law  relating  to  the 
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/.  An  Act  to  naturalize  Luitbert  Alexander 
George  Lionel  Alphons  Freiherr  Von  Pawel 
Rammingen,  and  to  grant  and  confer  on  him 


all  the  rights,  privileges,  and  capacities  of 
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Queen. 
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Note. — ^The  capital  letters  placed  after  the  chapter  have  the  following  Bignification  :  — 

E.  that  the  Act  relates  to  England  (and  Wales,  if  it  so  extend). 

Scotland  ezclusiyely. 
Ireland  exclusively. 
England  and  Ireland. 
England  and  Scotland. 

Great  Britain  and  Ireland  (and  Colonies,  if  it  so  extend). 
The  Colonies,  or  any  of  them. 


s. 

99 

99 

I. 

ff 

99 

E.&I. 

if 

99 

E.&S. 

ti 

99 

U.K. 

ft 

99 

C. 

99 

9f 

Administration,  Letters  of.  See 
Inland  Revenue. 

Appropriation  of  Supplies;  to 
apply  certain  sums  out  of  the 
Consolidated  Fund  to  the  ser- 
vice of  the  years  ending  the 
dlst  day  of  March  1879,  1880, 
and  1881 ;  and  to  appropriate 
the  Supplies  grantea  in  this 
Session  of  Parliament  - 

Army  Discipline,  &c. ;  to  provide 
during  twelve  months  for  the 
Discipline  and  Regulation  of 
the  Army         -  -  - 

Artizans  and  Labourers  Dwel- 
lings ;  to  amend  the  Artizans 
and  Labourers  Dwellings  Im- 

frovement  (Scotland)  Act, 
876  (38  &  39  Vict.  c.  49.)  - 
—  to  explain  and  amend  the 
twenty-second  section  of  the 
Artizans  and  Labourers  Dwel- 
lings Act,  1868,  Amendment 
Act,  1879  (42  &  43  Vict.  c.  64.) 

Beer  Dealers  Retail  Licences ;  for 
amending  the  Law  relating  to 
the  grant  bv  Justices  of  Cer- 
tificates for  Beer  Dealers  Retail 
Licences  .  .  - 

Companies ;  to  amend  the  Com- 
panies Acts  of  1862,  1867, 
18779  and  1879  (26  &  26  Vict. 


Chap. 


-    13.    U.K. 


9.    U.K. 


2.    S. 


8.    U.K. 


6.    E. 


c.  89.,  30  &  31  Vict.  c.  131., 
40  &  41  Vict.  c.  26.,  and  42  & 
43  Vict.  c.  76.) 

Consolidated  Fund;  to  apply 
the  sum  of  20,624,202/.  Ss.  Sd. 
out  of  the  Consolidated  Fund 
to  the  Service  of  the  years 
ending  the  31st  day  of  Maich 
1880  and  1881 

—  to  applv  certain  sums  out  of 
the  Consolidated  Fund  to  the 
service  of  the  years  ending  the 
3lBt  day  of  March  1879,  1880, 
and  1881 ;  and  to  appropriate 
the  Supplies  ^prantea  in  this 
Session  of  Farbament  - 

Conveyance  of  Voters.  See  Cor- 
rupt Practices. 

Corrupt  Practices ;  to  amend  the 
Law  relating  to  the  Convey- 
ance of  Votm  to  the  Poll,  and 
to  continue  the  Acto  relating 
to  the  Prevention  of  Corrupt 
Practices  at  Parliamentary 
Elections  and  the  Acte  relating 
to  Election  Petitions  - 

Customs  and  Inland  Revenue; 
to  grant  certain  Duties  of  Cus- 
toms and  Inland  Revenue,  to 
alter  other  Duties,  and  to 
amend  the  Laws  relating  to  In- 
land Revenue.  [Tea ;  Foreign 
Bottled  Spirite;  Income  Tax; 
Inhabited  House  Duties;  Pro- 


Chap. 


-    19.    U.K. 


5.    U.K. 


-    13.    U.K. 


-    18.    U.K. 
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Chap. 
batee  and  Letters  of  AdminiB- 
tration ;    Legac7  and   Succes- 
sion Duties]    -  -  -    14.    U.K. 

Desertion.    See  Army  Discipline, 

&c. 
Distress  in  Ireland,     See  Relief 

of  Distress  in  Ireland. 
Dividend  Warrants.     See  India 

Stock. 

East  India  Loan ;  to  enable  the 

Secretary  of  State  in  Council 

of  India  to  raise  money  in  the 

tJnited  Kingdom  for  the  pur- 
pose of  paying  ofip  or  redeeming 

Debentures  of  the  East  Indian 

Railway  Company       -  -    10.    U.K. 

East  Inman  Railway  Company. 

See  East  India  Loan. 
Elections,    Parliamentary.      See 

Parliamentary  Elections. 
Entailed  Estates ;  to  amend  the 

Law    in   regard    to  charging 

Road     Debts      on     Entailed 

Estates  in  Scotland     -  -      7*     S« 

Exchequer  Bills  and  Bonds ;  to 

raise  the  sum   of  60,000/.  by 

Exchequer  Bonds,  Exchequer 

Bills,  or  Treasury  Bills,  for  the 

service  of  the  year  ending  the 

31st  day  of  March  1880  -     16.    U.K. 

Hypothec  Abolition ;  to  abolish 
the  Landlord's  Right  of 
Hypothec  for  Rent  in  Scotland    12.    S. 

Income  Tax.  See  Inland  Revenue. 
India  Stock ;  to  make  Powers  of 

Attorney    and    Requests    for 

Transmission      of      Dividend 

Warrants  by  Post  relating  to 

India  Five  per  centum  Stock 

applicable  to  India  Four  per 

centum  Stock  -  -    11.     U.K. 

See  also  East  India  Loan. 

Indian  Salaries  and  Allowances  ; 

to  amend  the  Law  relating  to 

the  Salaries  and  Allowances  of 

certain  Officers  in  India ;  and 

for   other   purposes    relating 

thereto  -  -  -      3.    U.K. 

Inhabited    House    Duties.    See 

Inland  Revenue. 
Inland  Revenue;  to  grant  cer- 
tain Duties  of  Customs  and 

Inland  Revenue,  to  alter  other 

Duties,   and   to    amend   the 

LiftWB    relating     to     Inland 

Vol.  LVIII.^Law  Joub.  Stat. 


Chap. 
Revenue.  [Tea ;  Foreign 
Bottled  Spirits ;  Income  Tax ; 
Inhabited  House  Duties;  Pro- 
bates and  Letters  of  Adminis- 
tration; Legacy  and  Succes- 
sion Duties.]  -  -    14.     U.K. 

Inland  Revenue.  See  also  Beer 
Dealers  Retail  Licences. 

Ireland,  Acts  relatinc^  exclu- 
sively to.  See  Relief  of  Dis- 
tress in  Ireland. 

Joint  Stock  Companies.  See 
Companies. 

Labourers'  Dwellings  Acts.  See 
Artizans  and  Labourers 
Dwellings. 

Landlord's  Right  of  Hypothec ; 
to  abolish  the  Landlord's 
Right  of  Hypothec  in  Scot- 
land   -  -  -  -    12.     S. 

Legacy  and  Succession  Duties. 
See  Inland  Revenue. 

Letters  of  Admioistration.  See 
Inland  Revenue. 

Licensing  Acts  Amendment ; 
for  amending  the  Law  relating 
to  the  grant  by  Justices  of 
Certificates  for  Beer  Dealers 
Retail  Licences  -  -      6.    £. 

Local  Boards.  See  Municipal 
Corporations. 


Municipal  Corporations;  to 
abolish  the  property  Qualifica- 
tion for  members  ot  Municipal 
Corporations  and  Locid  Go- 
verning Bodies 

Mutiny  Acts.  See  Army  Dis- 
dpline,  &c. 


-    17.    E.  &L 


National  Debt ;  to  authorise  the 
Commissioners  of  Her  Ma* 
jesty's  Treasury  to  borrow  a 
sum  on  the  Security  of  Ter- 
minable Annuities,  and  to 
increase  the  permanent  Annual 
Charge  of  the  National  Debt  • 


15.    U.K. 


Parliamentary  Elections;  to 
amend  the  Law  relating  to 
the  Conveyance  of  Voten  to 
the  Poll,  and  to  continue  the 
Acts  relating  to  the  P^ven- 
tion  of  Corrupt  Practices  at 
Parliamentary  Elections  and 
the  Acts  relating  to  Election 
Petitions         -  -  -    18. 


U.K. 

D 
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Powers  of  Attorney,  See  India 
Stock. 

Probate  Duty.  See  Inland 
Revenue. 

Property  Qualification  Aboli- 
tion. See  Municipal  Corpora- 
tions. 

Relief  of  Distress  in  Ireland ;  to 
render  valid  certain  proceed- 
ings taken  for  the  Relief  of 
Distress  in  Ireland,  and  to 
make  further  provision  for 
such  Relief;  and  for  other 
purposes  -  -  - 

to  enable  Guardians  of  the 

Poor  to  borrow  Money  for 
the  purpose  of  procuring  Seed 
Potatoes  and  Seed  Oats,  and 
other  Seed,  for  Tenants  in 
Ireland;  and  for  other 
purposes  -  -  - 

Road  Debts  on  Entailed  Estates ; 
to  amend  the  Law  in  regard  to 
charging  Road  Debts  on  En- 
tailed Estates  in  Scotland 

Salaries  (Indian).  See  Indian 
Salaries  and  Allowances. 

Scotland,  Acts  relating  exclusively 
to.  5ee  Artizans  and  Labourers 


Chap. 


4.    L 


1.    L 


7.    S. 


Dwellings.  Hypothec  Aboli- 
tion. Road  Debts  on  Entailed 
Estates. 

Seed  Supply ;  to  enable  Guardians 
of  the  Poor  to  borrow  Money 
for  the  purpose  of  procuring 
Seed  Potatoes  and  Seed  Oats, 
and  other  Seed,  for  Tenants  in 
Ireland ;  and  for  other  purposes 

Sinking  Fund.  See  National 
Debt. 

Spirits,  Foreign,  See  Customs 
and  Inland  Revenue. 

Supply.  See  Consolidated  Fund. 
Exchequer  Bills  and  Bonds. 

Tea  Duties.  See  Customs  and 
Inland  Revenue. 

Terminable  Annuities.  See  Na- 
tional Debt. 

Town  Councils  and  Local 
Boards ;  to  abolish  the  property 
qualification  for  members  of 
Municipal  Corporations  and 
Local  Governing  Bodies 

Treasury  Bills.  See  Exchequer 
Bills  and  Bonds. 


Chap. 


1.    L 


-    17.    E.&I. 


Voters,    Conveyance    of.       See 
Parliamentary  Elections. 


TABLES 


SHOWING 


THE    EFFECT    OF    THE     SESSION'S    LEGISLATION. 


Table  A. — Acts  of  43  Vict,  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 

Tab  LB  B. — ^Acts  of  former  Sessions  (in  Chronological  Order)  Repealed  and  Amended  by  Acts  of 

43  Vict. 


(A.) 
Acts  of  43  Vict,  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 


Ch. 

1.  Seed  Supply  (Ireland)    [I.] 

Empowers  Guardians  of  the  Poor  to 
borrow  money  for  purposes  of  the  Act. 

Applies  Petty  Sessions  (Ireland)  Acts, 
14  &  15  Vict.  c.  93.  and  22  Vict.  o.  14. 

2.  Artizans  and  Labourers  Dwellings  Improve- 
ment  (Scotland)    [S.] 

Amends  38  &  39  Vict.  c.  49.,  Artizans  and 
Labourers  Dwellings  Improvement 
(Scotland)  Act,  1875. 


Ch. 
2.  Artizans  and  Labourers  Dwellings  Imprwt' 
ment  (Scotland) — cont. 

Applies  (as  to  Nuisances)  30  &  31  Vkt. 
c.  101.,  PubUc  Health  (ScotUnd)  Act, 

1867. 
3.  Indian  Salaries  and  Allowances  [U.K.] 
Repeals  s.  89.  in  part  of  ^ 

53  Geo.  3.  c.  155.        I  Eart  India  Corn- 
Repeals  8.  76.  in  part  of  f    panr's  Quuter. 

3&4  Will.4.c.85.  J 
Repeals  s.  3.  in  part  of  4  Geo.  4.  c.  7I*« 

Retiring  Pay,  Pensions,  &c.  (India). 
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Ch. 

4.  Relief  of  Distress  (Ireland)    [I.] 

Empowers  Guardians  of  the  Poor  to 
borrow  money  for  purposes  of  the  Act. 

Applies  1  &  2  Vict.  c.  56.  (Poor  Law), 
and  Acts  amending  same. 

Applies  10  &  11  Vict.  c.  32.  (Land  Im- 
provement), and  Acts  amending  same. 

Applies  41  &  42  Vict.  c.  52.  and  42  &  43 
Vict.  c.  57.,  Public  Health  (Ireland) 
Acts,  1878  and  18/9. 

Applies  33  &  34  Vict.  c.  46.,  Landlord 
and  Tenant  (Ireland)  Act,  1870. 

Extends  Borrowinf;r  Powers  of  Commis- 
sioners under  32  &  33  Vict.  c.  42., 
Irish  Church  Act,  1869. 

5.  ConsoUdated  Fund  (3,982,902/.  3s.  3d.  and 
16,641,300/.)    [U.K.] 

6.  Beer  Dealers  Retail  Licences    [E.] 

Repeals  s.  8.  of  32  &  33  Vict.  c.  27.,  Wine 

and  Beerhouse  Act,  1869. 
Repeals  s.  31.  of  37  &  38  Vict.  c.  49., 

Licensing  Act,  1874. 
Amends    26  &  27  Vict.  c.  33.,  Inland 

Revenue  Duties. 
Applies  35  &  36  Vict.  c.  94.,  Licensing 

Act,  1872. 

7.  Ro€Ld  Debts  on  Entailed  Estates  {Scotland) 


[S] 

Ami 


lends  s.  70.  of  41  &  42  Vict.  c.  51., 
Roads  and  Bridges  (Scotland)  Act, 
1878. 

8.  Artisans  Dwellings   Act    (1868)  Amendment 

[U.K.] 
Amends  s.  22.  of  42  &  43  Vict.  c.  64., 
Artisans  and  Labourers  Dwellings  Act, 
1868,  Amendment  Act,  1879. 

9.  Army    Discipline    and    Regulation   (Annual) 

[U.K.] 
Continues  42  &  43  Vict.  c.   33.,  Army 
Discipline  and  Regulation  Act,  1879. 

10.  East  India  Loan  {East  Indian  Railway  De- 
bentures)   [U.K.] 

Recites  42  &  43  Vict.  c.  ccvi..  East  Indian 
Railway  Company  Purchase  Act,  1879 ; 
and  empowers  Secretary  of  State  in 
Council  of  India  to  raise  2,950,000/.  for 
purposes  of  Act. 

Applies  5  &  6  Will.  4.  c.  64.,  as  to  Com- 
position for  Stamp  Duties. . 

Applies  22  &  23  Vict.  c.  35.,  as  to  East 
India  Stock. 

ApjpUes  26  &  27  Vict.  c.  73.,  as  to  India 
Stock. 

Applies  33  &  34  Vict.  o.  93.,  Married 
Women's  Property  Act,  1870. 

AppUes  34  &  35  Vict.  c.  29.,  East  India 
Stock  (Dividends)  Act,  1871. 


Ch. 

11.  India  Stock  {Powers  of  Attorney)     [U.K.] 

Applies  34  &  35  Vict.  c.  29.,  as  to  Trans- 
mission by  Post  of  Powers  of  Attorney 
and  Dividend  Warrants. 

12.  Hypothec  Abolition  (Scotland)     [S.] 

Determines  Landlord's  Right  of  Hypothec 
after  nth  Nov.  1881. 

13.  Consolidated  Fund  (Appropriation)     [U.K.] 

Authoiises  Issue  of  9,552,92?/.  95.  \6d. 
out  of  Consolidated  Fund,  and  appro- 
priation of  the  same. 

14.  Customs  and  Inland  Revenue    [U.K.] 

Customs : — 
Continues  Duties  on  Tea. 
Provisions  as  to  Foreign  Spirits  bottled. 
Taxes : — 

Grants    Duties    of    Income    Tax,  and 

applies  provisions  of  former  Acts. 
Provisions  as  to  assessment  of  Income 

Tax  and  of  Inhabited  House  Duties. 
Amends  s.  11.  of  39  &  40  Vict.  c.  45., 

Industrial    and    Provident    Societies 

Act,  1876,  as  to  Income  Tax. 
Stamps : — 
Grants  Duties  on '  Probates  and  Letters 

of  Administration. 
Applies  and  amends  55  Geo.  3.  c.  184., 

55  Geo.  3.  c.  56.,  and  20  &  21  Vict. 

c.  77. 
Empowers    commutation     (in     certain 

cases)  of  Legacy  or  Succession  Duty, 

and  applies  16  &  17  Vict.  c.  51. 
Provision  for  relief  from  Legacy  Duty 

where  personal    estate  is  less    than 

100/. 

15.  National  Debt    [U.K.] 

Amends  38  &  39  Vict.  c.  45.,  Sinking 
Fund  Act,  1875. 

16.  Exchequer  Bills  and  Bonds    [U.K.] 

Applies  29  &  30  Vict.  c.  25.,  Exchequer 

Bills  and  Bonds  Act,  1866. 
Applies  40  &  41  Vict.  c.  2.,  Treasury  Bills 

Act,  1877. 

17.  Town  Councils  and  Local  Boards    [E.  &  I.] 

Abolishes  Property  Qualification. 
Applies  5  &  6  Will.  4.  c.  76.,  Municipal 

Corporations  Act,  1835. 
AppUes  9  Geo.  4.  c.  82.,  Lighting,  8cc,  of 

Cities  and  Towns  (Ireland). 

18.  Parliamentary  Elections  and  Corrupt  PraC' 
tiees    [U.K.] 

Repeals  s.  36.  of  30  &  31  Vict.  c.  102.,  as 

to  Conveyance  of  Voters. 
AppUes  35  &  36  Vict.  c.  33.,  Ballot  Act, 

1872. 
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Table  A. — Acts  of  43  Vict,  (in  order  of  Chapter),  Sec, — continued. 


Ch. 

18.  Parliamentary  Elections  and  Corrupt  Prac- 
tices— cont. 

Continues  the  following  Acts  ;  viz. — 

f  Corrupt      Prac- 
17  &  18  Vict.  c.  102.,       tices  Preven- 
21  &  22  Vict.  c.  87.,  <       tion  Acts, 
'      26  &  27  Vict.  c.  29.,  1854,  1858, 

L  1863. 

31  &  32  Vict.  c.   125.,  Parliamentary 
Elections  Act,  1868. 

32  &  33  Vict.  c.  21.,  Corrupt  Practices 
Commission  Expenses  Act,  1869. 

34  &  35  Vict.  c.  61.,  Election  Commis- 
sioners Expenses  Act,  1871. 


Ch. 

18.  Parliamentary  Elections  and   Compi  Proc- 
tices  ""^  cont 

42  &  43  Vict.  0.  75.,  Parliamcnttty 
Elections  and  Coirupt  Practices  Ac^ 
1879. 

19.  Companies    [U.K.] 

Amends  and  applies  25  &  26 

Vict.  c.  89., 
Amends  and  applies  30  &  31     Compiniei 
Vict.  c.  131.,  lAd»,)8(J2. 

41  ^1867,1877. 


Amends  and  applies  40  & 

Vict.  c.  26., 
Amends  and  applies  42  &  43 

Vict.  c.  76., 


and  1879. 


(B.) 
Acts  of  former  Sessions  (in  Chronological  Order)  Repealed  and  Amended  by  Acts  of  43  Vict. 


Act  repealed  or  amended. 


Subject-matter. 


How  affected. 


53  Geo.  3.  c.  155.  s.  89.  in  part 
55  Geo.  3.  c.  56. 
c.  184. 
4  Geo.  4.  c.  71.  s.  3.  in  part    - 
3  &  4  W.  4.  c.  85.  s.  76.  in  part 
20  &  21  Vict.  c.  77.      - 

25  &  2G  Vict.  c.  89.     - 

26  &  27  Vict.  c.  33.     - 

30  &  31  Vict.  c.  102.  8.  36.      - 

„  c.  131. 

32  &  33  Vict.  c.  27.  s.  8. 

37  &  38  Vict.  c.  49.  8.  31. 

38  &  39  Vict.  c.  45.      - 

c.  49. 

39  &  40  Vict,  c!  45*.     - 

40  &  41  Vict.  c.  26.     - 

41  &  42  Vict.  c.  51.     - 

42  &  43  Vict.  c.  64.     - 

„  c.  76.     - 


East  India  Company    -  .            . 

Probate,  &c.  Duties     -  -            - 

Probate,  &c.  Duties      -  -            - 
Retiring  Pay,  &c.  (India) 

East  ludia  Company    -  -            . 

Probate,  &c.  Duties      .  .            - 

Com])anies        -            -  -            - 

Beer  Dealers  Licences  .  -            - 

Parliamentary  Elections  • 

Companies        -            -  -            - 
Beer  Dealers  Licences  - 

Beer  Dealers  Licences  -  .            - 

Sinking  Fund  -            -  -            - 
Artizans,  &c.  Dwellings  (Scotland) 

Income    Tax — Industrial  and    Provi- 
dent Societies. 
Companies       .... 
Roads  and  Bridges  (Scotland) 
Artizans,  &c.  Dwellings 

Companies        -            -  .            - 


Repealed 

Amended 

Amended 

Repealed 

Repealed 

Amended 

Amended 

Amended 

Repealed 

Amended 

Repealed 

Repealed 

Amended 

Amended 

Amended 

Amended 
Amended 
Amended 
Amended 


Chapter  of 
43  Vict. 


3 
14 
14 

3 

3 
14 
19 

6 
18 
19 

6 

6 
15 

2 
14 

19 

7 
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19 
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Chap.  1. 
Public  Works  T^am  Act,  1880. 


ABSTRACT  OF  THB   RNACTUBNTS. 


4.   Rtmiuitm  of  certain  inatalmenti  of  prinnpal  and  inierest  dttt  in  rapect  of  Rivtr  Corrib  mitt  power. 


PART  II. 
Proviaion  of  Money  for  PiUiKe  Workt  Lorn  Coatmitnonert. 
5.  Orant  of  5,000,0001.  for  Public  Workt  loans  during  th«  period  ending  30lh  Jme  V 


PART  111. 
Grasl  of  Money  for  Public  Works  Commiitioners,  Ireland. 
.   Grant  (tfiAOO.QOOl.  for  loan  by  Comwittioners  of  Public  Works  in  Ireland  during  the  period  ending 
30(A  June  1881. 

ScHBDULB. 


An  Act  to  appoint  Public  Works  Loan  Act,  1876,  weie  appointed  to  hold  office  for  k 

CommiflBionera ;   to   grant   Money  for  r«riod  of  fi«  y»n  fcom  the  flnt  day  of  April  one 

,,            r  T            I,     .v      -D.  LI-  thouwnd  eiaht  hundred  and  Mventr-six,  and  it 

the  purpOBO  of  Loans  by  the  Public  ;,    expedient   to  appoint  ComnuuiWers  for  a 

Works  Loan  Commissioners  and  the  further  period  of  five  yeara : 

Commissioners    of    Public    Works    in  And  whereaa  it  ia  expedient  to  authoriie  the 

Ireland  ;  and  for  other  purposes  relating  remiMion  of  oertain  aums  due  in  reapect  of  loana 

.     ,           v     .L        i-1    "^    ■    ■                  °  granted  by  the  said  CommnBionara  and  by  the 

to  Loans  by  those  Oommissionere.  Commissionefa  of  PubUc  Worka  in  Ireland : 

(14th  June  1880.)  And  whereas  it  is  expedient  to  Rsnt  mon^  for 
the  purpose  of  loana  by  the  Pubuc  Works  Loan 

WaBXKAB  the  penons  appointed  Public  Works  Conunisaioners  and  the  Commiasionera  of  Public 

Loan  Commissioners  by  the  Public  Works  Loans  Works  in  Ireland : 

Vot.  LIX. — Law  Jovr.  Stat.  a  2 


STATUTES  OF  THE  REALM. 


[chap.  1. 


Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Public  Works 
Loan  Act,  1880. 


PART  I, 

Appointment  of  Commissioners  and  Remission  of 

Loans. 

2.  The  following  persons,  that  is  to  say,  Thomas 
M.  Weguelin,  Esq.,  Thomson  HanRey,  Esq., 
T.  N.  Hunt,  Esq.,  H.  H.  Vivian.  Esq.,  M.P., 
W.  Jones  Loyd,  Esq.,  Herbert  Barnard,  Esq., 
Lord  Napier  and  Ettrick,  Richard  Musgrave 
Harvey,  Esq.,  Lord  Cottesloe,  Sir  Charles  H. 
Mills,  Bart.,  M.P.,  Jervoise  Smith,  Esq.,  Edward 
Howley  Palmer,  Esq.,  Right  Honourable  T.  M. 
Gibson,  Thomas  Salt,  Esq.,  Benjamin  Buck 
Greene,  Esq.,  and  Charles  Loyd  Norman,  Esq^., 
shall  after  the  passing  of  this  Act  be  Public 
Works  Loan  Commissioners  under  the  Public 
Works  Loans  Act,  1875,  and  shall  hold  office  for 
a  period  of  five  years  from  the  first  day  of  April 
one  thousand  eight  hundred  and  eighty-one. 

3.  Whereas  by  the  Anstruther  Union  Harbour 
Act,  1860,  the  Commissioners  of  Anstruther 
Union  Harbour,  in  this  section  referred  to  as  the 
Harbour  Commissioners,  were  incorporated,  and 
the  old  harbour  of  Anstruther  Easter  therein 
mentioned,  and  the  rates  and  dues  thereof,  were 
vested  in  them ; 

And  whereas  the  new  harbour  in  the  said  Act 
mentioned  has,  in  pursuance  of  that  Act,  been 
made  and  become  vested  in  the  Harbour  Com- 
missioners ; 

And  whereas  the  Public  Works  Loan  Com- 
missioners have,  in  pursuance  of  the  said  Act, 
advanced  to  the  Haroour  Commissioners  the  sum 
of  sixteen  thousand  five  hundred  pounds,  on 
security  of  the  old  and  new  harbours  and  the 
property  connected  therewith,  and  the  rates  and 
tolls  thereof  repayable  by  thirty  annual  instal- 
ments payable  on  the  eighteenth  day  of  October 
in  each  year,  and  the  interest  is  payable  annually 
on  the  same  day ; 

And  whereas  the  Commissioners  for  the  British 
White  Herring  Fisheries  have  in  pursuance  of  the 
said  Act  advanced  to  the  Harbour  Commissioners 
the  sum  of  six  thousand  five  hundred  pounds, 
but  the  principal  and  interest  thereof  are  post- 
poned to  the  securitjT  granted  to  the  Public 
Works  Loan  Commissioners  in  respect  of  the  said 
loan  of  sixteen  thousand  five  hundred  pounds ; 

And  whexeas  the  revenues  arising  from  the  said 
old  and  new  harbours  are  directed  by  the  said 
Act  to  be  applied,  first,  in  payment  of  fifty  pounds 


a  year  to  the  magistrates  and  council  of  Anstni- 
ther  Easter ;  secondly,  in  payment  of  the  interest 
and  instalments  of  the  principal  of  the  loan 
granted  by  the  Public  Works  Loan  Commig- 
sioners ;  and,  thirdly,  in  payment  of  the  ordinaiv 
expenditure  on  management,  maintenance,  ana 
repairs  of  the  said  harbours  and  the  works  con- 
nected therewith,  and  in  payment  of  other  charges ; 
And  whereas  all  interest  up  to  the  eighteenth 
day  of  October  one  thousand  eight  hun<&ed  and 
seventy-one  was  paid,  but  since  that  date  only  a 
portion  of  one  year's  interest  has  been  paid,  and 
no  instalment  of  principal  has  been  paid ; 

And  whereas  the  Harbour  Commissioners  re- 
presented to  the  Commissioners  of  Her  Majesty's 
Treasury  that  the  revenues  derived  from  the 
harbour  are  not  sufficient  to  do  more  than  meet  the 
annual  sum  payable  to  the  magistrates.and  council 
of  Anstruther  Easter,  and  the  ordinary  expendi- 
ture of  the  management,  maintenance,  and 
repairs  of  the  said  harbours,  and  that  there  is  no 
immediate  prospect  of  an  increase  of  the  reve- 
nues of  the  harbours  sufficient  to  meet  in  addi- 
tion to  the  above  the  interest  on  and  instalments 
of  principal  of  the  loan  by  the  Public  Works  Loan 
Conunissioners ; 

And  whereas  it  is  expedient  to  authorise  the 
Public  Works  Loan  Commissioners  for  a  limited 
period  to  remit  the  payment  of  the  interest  on 
the  said  loan  and  suspend  the  payment  of  instal- 
ments of  the  principal  of  the  said  loan :  Be  it 
therefore  enacted  as  follows : 

The  Public  Works  Loan  Commissioners,  with 
the     approval  of    the    Commissioners  of  Her 
Migesty's  Treasury,  may  remit  all  or  any  part  of 
the  interest  which  has  become  due  or  may  before 
the  nineteenth  dav  of   October  one  thousand 
eight  hundred  and  ninety-two  become  due  in 
respect  of  the  loan    of   sixteen  thousand  fi?e 
hundred  pounds  advanced  to  the  Harbour  Com- 
missioners by  the  Public  Works  Loan  Commis- 
sioners, and  may  until  that  day  suspend  the  pay- 
ment of  instalments  of  the  principal  of  the  said 
loan,  but  after  the  said  day  the  principal  and 
interest  of  the  loan  shall  be  payable  to  the  Public 
Works  Loan  Commissioners  as  if  the  loan  had 
been  made  on  the  day  previous  to  that  day. 

All  interest  so  remitted  shall  be  deemed  to  be 
a  free  grant  by  Parliament. 

4.  Whereas  under  an  Act  of  the  session  hdden 
in  the  fifth  and  sixth  y^s  of  the  reign  of  Her 
present  Majesty,  chapter  eighty-nine,  intitoled 
"  An  Act  to  promote  the  Drainage  of  Lands,  and 
"  improvement  of  Navigation  and  Water  Pover 
"  in  connexion  with  such  Drainage,  in  Ireland," 
and  the  Acts  amending  the  same,  the  Commis- 
sioners of  Public  Works  in  Irebmd  execated 
works  for  the  improvement  of  the  water  power  of 
certain  mills  situate  on  each  side  of  the  River 


CHAP.  1.] 
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Corrib,  in  the  county  of  Galway,  and  made  their 
finid  award,  dated  the  fourth  day  of  April  one 
thousand  eight  hundred  and  sixty,  specifnng, 
among  other  things,  the  works  so  ezecutea  and 
the  mills  and  lands  chargeable  with  the  moneys 
expended  on  the  said  works; 

And  whereas  by  virtue  of  the  said  award,  the 
said  mills  and  lands  became  charged  in  the  pro- 
portions specified  in  the  said  award  with  the  re- 
payment to  the  Commissioners  of  Public  Works 
in  Ireland  of  a  portion  of  the  moneys  expended 
on  the  said  works,  the  residue  having  been 
remitted  by  authority  of  the  Commissioners  of 
Her  M^estjr's  Treasury ; 

And  whereas  out  of  the  said  moneys  some 
instalments  of  principal  and  interest  due  from  the 
proprietors  of  certain  of  the  said  mills  and  lands, 
amounting  to  fifteen  hundred  and  sixty-six 
pounds  fourteen  shillings  and  tenpence,  still 
remain  due,  as  set  forth  in  the  Schedule  to  this 
Aet,  but  the  residue  of  the  said  moneys  and  all 
interest  thereon  have  been  paid ; 

And  whereas  the  proprietors  from  whom  the 
said  instalments  are  so  due  complained  that, 
having  regard  to  the  benefits  conferred  by  the 
works,  the  amount  charged  on  their  mills  and 
lands  was  excessive,  and  requested  the  Commis- 
sioners of  Her  Majesty's  Treasury  to  authorise 
the  remission  of  the  said  instalments ; 

And  whereas  it  is  expedient  to  authorise  such 
remission  :  Be  it  therefore  enacted  that — 

The  Commissioners  of  Public  Works  in  Ireland, 
with  the  approval  of  the  Conunissioners  of  Her 
Majesty's  Treasury,  may  remit  the  instalments  of 
principal  and  interest  amounting  to  the  sum  of 
fifteen  hundred  and  sixty-six  pounds  fourteen 
shillings  and  tenpence,  which  have  become  due 
in  respect  of  the  expenditure  on  the  said  works, 
and  the  sums  so  remitted  shall  be  deemed  to  be  a 
free  grant  by  Parliament. 


PART  II. 

Provision  of  Money  for  Public  Works  Loan  Com^ 

nUssioners. 

6.  For  the  purpose  of  loans  by  the  Public 
Works  Loan  Commissioners,-  - 

(1.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  the  sum  of  five  million  pounds, 
may  be  issued  out  of  the  Consolidated 
Fund  of  the  United  Kingdom,  or  the 
growing  produce  thereof,  in  manner 
provided  oy  the  Public   Works  Loans 


Act,  1875,  as  amended  by  the  Public 
Works  Loans  Act,  1879 ;  and 
(2.)  The  Commissioners  for  the  Reduction  of 
the  National   Debt  may  advance  any 
part  or  parts  of  the  total  sum  above  in 
this  section  mentioned  in  reduction  of 
the  amount  which  may  be  so  issued  out 
of  the  Consolidated  Fund ; 
and  such  sums  may  be  issued  and   advanced 
during  the  period  ending  on  the  thirtieth  day  of 
June  one  thousand  eight  hundred  and  eighty-one, 
or  on  any  earlier  day  at  which  a  further  Act 
granting  money  for  the  purpose  of  the  said  loans 
comes  into  operation. 

The  Treasury  may,  in  the  manner  and  subject 
to  the  limitations  provided  by  the  Public  Works 
Loans  Act,  1875,  borrow  the  sum  authorised  by 
this  section  to  be  issued  out  of  the  Conaolidated 
Fund,  or  any  part  of  that  sum. 


PART  III. 


Grant  of  Money  for  Public  Works  Commissioners, 

Ireland. 

6.  For  the  purpose  of  loans  by  the  Commis- 
sioners of  Public  Works  in  Ireland, — 

(1.)  Any  sum  or  sums,  not  exceeding  in  the 
whole  one  million  one  hundred  thousand 
pounds,  may  be  issued  out  of  the  Con- 
solidated Fund  of  the  United  Kingdom, 
or  the  growing  produce  thereof,  in  man- 
ner provided  by  Part  Two  of  the  Public 
Works  Loans  (Ireland)  Act,  1877*  as 
amended  by  the  Public  Works  Loans 
Act,  1879 ;  and 
(2.)  The  Commissioners  for  the  Reduction  of 
the  National  Debt  may  advance  any 
part  or  parts  of  the  total  sum  above  in 
this  section  mentioned  in  reduction  of 
the  amount  which  may  be  so  issued  out 
of  the  C3nsolidated  Fund ; 
and  such  sums  may  be  issued  and  advanced 
during  the  period  ending  on  the  thirtieth  day  of 
June  one  thousand  eight  hundred  and  eighty-one, 
or  on  any  earlier  day  on  which  a  further  Act 
authorising  the  issue  of  money  for  those  loans 
comes  into  operation. 

The  Treasury  may,  in  the  manner  and  subject 
to  the  limitations  proWded  by  Part  IVo  of  the 
Public  Works  Loans  (Ireland)  Act,  1877,  borrow 
the  sum  authorised  by  this  section  to  be  issued 
out  of  the  Consolidated  Fund,  or  any  part  of  tluit 
sum. 


-*»>•«« 
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Schedule. 


Propribtorb  from  whom  Instalments  of  Principal  and  Interest  still  remain  due,  referred  to  in 

Section  4. 


Lots. 

Proprietor. 

Amount 

£    8.   ef. 

3 

W.  L.  Franklin 

. 

- 

«a 

59  12  10 

7,8,11,12, 

Miss  Marcella  Burke    - 

... 

m 

<- 

- 

152    6    3 

13,  &  14. 

15 

Michael  Cloran 

-            -            - 

- 

- 

- 

39  16    9 

16 

Henry  Persse    - 

... 

- 

- 

- 

26    0    6 

17&19 

Rush  and  Palmer 

... 

- 

- 

- 

43    3    3 

20,21,22, 

Revd.  A.  N.  C.  McUchlan 

... 

- 

- 

- 

55  13    0 

&23. 

28,  29,  &  30 

Reps,  of  Sir  B.  L.  Guinness 

- 

- 

- 

18  12    3 

9&10 

Commissioners  of  Public  Works,  in  trust 

.4^ 

1,171  10    0 

1,566  14  10 

Chap.  2. 
Glebe  Loan  {Ireland)  Acts  Amendment  Act^  1880. 


abstract  op  the  enactments. 

1.  Short  title. 

2.  Section  2  of  4\  <!J-  42  Vict,  c,  6.  repealed. 


An  Act  to  amend  the  Glebe  Loan  Acts 
(Ireland).  (29th  June  1880.) 

Whereas  by  section  two  of  the  Glebe  Loan 
(Ireland)  Amendment  Act^  1878^  it  is  provided 
that  no  loan  under  the  provisions  of  tne  Glebe 
Loan  (Ireland)  Acts  shall  be  made  after  the 
thirtv-first  da^r  of  August  one  thousand  eight 
hundred  and  eighty,  and  it  is  expedient  that  the 
said  section  should  be  amendea,  and  that  the 
time  durine  which  loans  under  the  said  Acts 
may  be  made  should  be  extended  for  a  further 
period : 

Be  it  therefore  enacted  by  the  Uueen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 


Conmions,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  aa  follows : 

1.  This  Act  maybe  cited  for  all  purposes  as 
the  Glebe  Loan  (Ireland)  Acts  Amendment  Act, 
1880,  and  this  Act  and  the  Glebe  Loan  (Ireland) 
Acts  1870  to  1878,  may  be  cited  together  as  the 
Glebe  Loan  (Ireland)  Acts. 

2.  The  second  section  of  the  Glebe  Loan 
(Ireland)  Amendment  Act,  1878,  which  limits  to 
the  thirty-first  day  of  August  one  thousand  eight 
hundred  and  eighty  the  period  during  which 
loans  may  be  made  under  the  Glebe  Loan 
(Ireland)  Acts,  is  hereby  repealed,  and  loans  may 
be  made  under  the  said  Acts  until  but  not  alter 
the  thirty-first  day  of  August  one  thousand  eight 
hundred  and  eighty-three. 


CHAP.  3.] 
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Chap.  3. 
Consolidated  Fund  (  No.  1)  Act,  1880  {Session  2). 


ABSTRACT   OF  THB   ENACTMBNTS. 


1.  Issue  of  4^26,320/.  out  of  the  Consolidated  Fund/or  the  service  of  the  year  ending  31*/  March  1881 . 

2.  Power  to  the  Treasury  to  borrow, 

3.  Short  title. 


An  Act  to  apply  the  sum  of  Four  mil- 
lion nine  hundred  and  twenty-five 
thousand  three  hundred  and  twenty 
pounds  out  of  the  Consolidated  Fund 
to  the  service  of  the  year  ending  on 
the  thirty-first  day  of  March  one 
thousand  eight  hundred  and  eighty- 
one.  (29th  June  1880.) 

Most  Gracious  Sovereign, 

Wb,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  sranted  to  Your 
Majesty  in  this  session  of  Farliament,  have  re- 
solved to  grant  unto  Your  Mijesty  the  sum 
herein-after  mentioned;  and  do  therefore  most 
humbly  beseech  Your  Majesty  that  it  may  be 
enactea ;  and  be  it  enacted  by  the  Queen's  most 
Excellent  M^estv,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conunons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  The  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 


Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her 
Majes^  for  the  service  of  the  year  ending  on  the 
thirtv-nrst  day  of  March  one  thousand  ei^ht 
hundred  and  eighty-one  the  sum  of  four  million 
nine  hundred  and  twenty-five  thousand  three 
himdred  and  twenty  pounds. 

2,  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time  on  the  credit  of  the 
said  siun,  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  four  miUion  nine  hundred  and 
twenty-five  thousand  three  hundred  and  twenty 
pounas,  and  shall  repay  the  moneys  so  borrowed 
with  interest  not  exceeding  five  pounds  per 
centum  per  annum  out  of  the  growing  produce  of 
the  Consolidated  Fund  at  any  period  not  later 
than  the  next  succeeding  quarter  to  that  in  which 
the  said  moneys  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Majesty's  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fund  is  available. 


3.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  I)  Act,  1880  (Session  2). 


Chap.  4. 
Judicial  Factors  {Scotland)  Act^  1880. 


ABSTRACT   OP   THB   BNACTMBNTS. 

1.  Short  title, 

2.  Commencement  of  Act, 

3.  Interpretation  of  terms, 

4.  Sheriff  empowered  to  appoint  Judicial  Factors  in  small  estates* 

5.  Power  to  pass  acts  of  sederunt, 

0.  Fees  payable  by  estates  deriving  benefit  from  Act, 
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An  Act  to  provide  for  the  appointment 
of  Judicial  Factors  in  SheriflF  Courts 
in  Scotland.  (9th  July  1 880.) 

Whereas  an  Act  wavS  passed  in  the  session  of 
the  twelfth  and  thirteenth  years  of  the  rei^n  of 
Her  present  Majesty,  chapter  fifty-one,  intituled 
An  Act  for  the  better  protection  of  the  pro- 
perty of  pupils,  absent  persons,  and  persons 
*•  under  mental  incapacity  in  Scotland  :  *' 

And  whereas  it  is  expedient  that  sherifEs  in 
Scotland  should  be  empowered  to  appoint  Judi- 
cial Factors  in  cases  of  estates  of  small  value : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  aa 
follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Judicial  Factors  (Scotland)  Act,  1880. 

2.  This  Act  shall  commence  to  have  effect  on 
the  first  dav  of  January  one  thousand  eight 
hundred  and  eighty-one,  which  day  is  herein- 
after referred  to  as  the  commencement  of  this 
Act. 

3.  In  this  Act  the  following  words  and  ex- 
pressions shall  have  the  meanings  herein-after 
assigned  to  them,  unless  there  be  something  in 
the  subject  or  context  repugnant  to  such  con- 
struction ;  that  is  to  say. 

The  expression  "  Judicial  Factor  "  shall  mean 
factor  loco  tutoris  and  curator  bonis  : 

The  expressions  "  Accountant  of  the  Court  of 
Session"  or  "  Accountant,"  shall  mean  the 
Accountant  of  the  Court  of  Session  ap- 
pointed under  the  recited  Act : 

The  expression  "  prescribed  "  means  prescribed 
by  the  regulations  which  the  Court  of  Ses- 
sion are  by  this  Act  authorised  to  make 
from  lime  to  time  bv  act  of  sederunt : 

The  expression  "  Lord  Ordinary  "  shall  mean 
the  Lord  Ordinary  in  the  Court  of  Session 
discharging  the  duties  of  Junior  Lord  Ordi- 
nary in  time  of  session,  and  the  Lord  Ordi- 
nary on  the  Bills  in  the  time  of  vacation : 

"  Estate  "  shall  include  all  property  and  funds, 
and  all  rights  heritable  and  moveable. 

4.  From  and  after  the  commencement  of  this 
Act  it  shall  be  competent  for  sherifEs  in  the 
seyeral  sheriff  courts  in  Scotland,  or  for  their 
substitutes,  and  thejr  are  hereby  authorised  and 
empowered,  to  appomt  Judicial  Factors  in  cases 
of  estates  the  yearly  value  of  which  (heritable 
and  moveable  estate  beinff  taken  together)  does 
not  exce^  one  hundred  pounds,  and  every 
sheriff  and  sheriff  substitute  respectively  shaU 


have  and  may  exercise  over  and  with  regard  to 
Judicial  Factors  appointed  in  the  sheriff  court 
the  same  powers  and  authorities  that  under  the 
recited  Act  either  division  of  the  Court  of  Session 
or  the  Lord  Ordinary  respectively  have  and  may 
exercise  under  the  recited  Act  over  and  with 
regard  to  Judicial  Factors  appointed  in  the  Court 
of  Session ;  and  for  the  purposes  of  this  enact- 
ment the  following  provisions  shall  have  effect; 
that  is  to  say, 

1.  Until  otherwise  prescribed,  proceedings  for 

appointment  of  Judicial  Faciora  in  the 
sneriff  court  shall  oonmienoe  by  petition 
to  be  presented  to  the  sheriff  or  sheriff 
substitute  of  the  county  in  which  the 
pupil  or  insane  person  is  resident,  as 
nearly  as  may  be  in  the  form  in  use  in 
ordinary  actions  in  that  court,  and  shall 
thereafter  be  conducted  therein  as  nearly 
as  ma^  be  in  the  same  form  and  manner 
in  which  proceedings  under  the  recited 
Act  are  conducted  before  the  Lord  Ordi- 
nary: 

2.  In  estimating  the  yearly  value  of  the  estote 

the  yearly  value  of  any  lands  and  heri- 
tages sh^  be  taken  to  be  the  yearly  rent 
or  value  of  the  same  as  entered  m  the 
valuation  roll  for  the  countr  or  burgh  in 
which  the  same  are  situated  in  force  for 
the  time  under  the  provisions  of  the  Act 
of  the  session  of  the  seventeenth  and 
eighteenth  years  of  the  reign  of  Her 
present  Majesty,  chapter  ninety-one,  and 
the  Acts  amending  the  same,  and  the 
vearlv  value  of  any  moveable  estate  shall 
be  taken  to  be  the  amount  of  the  ycariy 
interest  on  the  estimated  value  of  the  same 
at  four  pounds  per  centum  per  annum; 
and  the  yearly  vsiue  of  any  estate,  or  any 
portion  thereof,  which  cannot  be  ascei^ 
tained  in  either  of  the  foregoing  manners 
shall  be  ascertained  in  such  manner  as 
the  sheriff  or  sheriff  substitute  shall  think 
fit: 

3.  Before  appointing  a  Judicial  Factor  on  any 

estate  under  the  provisions  of  this  Act  the 
sheriff  or  sheriff  substitute  shall  be  satis- 
fied, bv  reasonable  evidence  adduced  before 
him,  tnat  the  yearly  value  of  such  estate 
(heritable  and  moveable  estate  being  taken 
together)  does  not  exceed  one  hundred 
pounds ;  and  in  making  any  such  appoint- 
ment he  shall  make  a  finding  in  his  inter- 
locutor to  that  effect,  which  mil  be  final ; 
and  no  such  appointment  once  made  shall 
fall  in  respect  of  it  afterwards  appearing 
that  such  yearly  value  did  exceed  one 
hundred  pounds : 

4.  Subject  to  such  rules  as  may  from  time  to 

time  be  made  by  act  of  sederunt  as  hcfeui* 
after  provided,  the  whole  proviaioiia  of  the 
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recited  Act,  and  any  Acts  amending  the 
same,  and  any  acts  of  sederunt  made  in 
terms  thereof  applicable  to  Judicial  Factors 
appointed  in  the  Gk}urt  of  Session  shall 
apply  »s  nearly  as  may  be  to  Judicial 
Factors  appointed  in  the  sheriff  court : 

5.  In  all  cases  of  any  appeal  or  reclaiming  note 

being  competent  m>m  a  determination  of 
the  Lord  Ordinary  in  the  Court  of  Session 
to  a  division  of  the  Inner  House  of  that 
court  an  appeal  shall  be  competent  in  the 
like  cases  from  a  determination  by  a 
shehff  substitute  to  the  sheriff,  and  in  all 
cases  of  the  accountant  of  the  Court  of 
Session  being  bound  to  make  any  report 
to  the  Lora  Ordinary  in  the  Court  of 
Session  he  shall  be  bound  in  the  like  case 
to  make  his  report  to  a  sheriff  or  sheriff 
substitute. 

6.  Until  otherwise  prescribed,  proceedings  in 

the  fixing  of  caution,  in  applying  for 
special  powers,  in  the  auditing  of  accounts, 
in  the  exoneration  and  discharge  or  re- 
mo^'al  of  Judicial  Factors,  and  all  other 
proceedings  necessary  for  the  management 
of  the  estates  dealt  with  under  this  Act, 
shall  be  taken  in  the  sheriff  court  in  as 
nearly  as  may  be  the  same  form  and 
manner  in  which  the  like  proceedings  are 
taken  before  the  Lord  Ordinary : 

7.  It  shall  be  the  duty  of  the  accountant,  when 

it  appears  to  him  that  there  is  a  diversity 
of  judgment  or  practice  in  proceedings  in 
Judicial  Factories  in  the  sheriff  courts 
which  it  would  be  important  to  put  an 
end  to,  to  report  the  same  to  the  first 
division  of  the  Court  of  Session,  specifying 
the  proceedings  in  which  such  diversity 
appeared,  and  asking  for  a  rule  to  be  laid 
down  to  secure  uniformity  of  judgment  or 
practice  in  such  proceedings,  and  the  Court 
shall  consider  such  report,  and  if  they  shall 
see  fit  shall  lav  down  such  a  rule  accord- 
ingly, which  rule  the  several  sheriffs  and 
their  substitutes  shall  be  bound  to  observe : 


8.  Decrees  in  absence  shall  not  be  opened  up 

after  the  elapse  of  twelve  months : 

9.  It  shall  be  competent  for  the  sheriff  or  for 

the  Court  of  Session,  upon  the  application 
of  any  person  interested,  to  recall  any 
appointment  made  under  this  Act : 

10.  The  decision  of  the  sheriff  in  all  cases 
under  this  Act  shall  be  final,  and  the  de- 
cision of  the  Court  of  Session  in  all  appli- 
cations for  recall  of  appointments  under 
this  Act  shall  be  final. 

5.  It  shall  be  competent  to  the  Court  of  Ses* 
sion,  and  they  are  hereby  authorised  and  required, 
from  time  to  time  to  pass  such  acts  of  sederunt 
as  shall  be  necessary  or  proper  for  regulating  or 
prescribing  the  manner  of  appointing  JuoUcial 
Factors  in  the  sheriff  courts,  and  of  finding 
caution  by  such  Judicial  Factors,  and  the  manner 
in  which  such  Judicial  Factors  shall  discharge 
their  duties,  and  the  manner  in  which  the  ac- 
countant shall  discharge  his  duties,  and  the  forms 
of  process  to  be  used  in  pursuance  of  this  Act, 
ana  the  manner  of  verifying  by  affidavit,  declara- 
tion, certificate,  or  otherwise  the  sufficiency  of 
the  caution  offered  for  Judicial  Factors  in  the 
sheriff  courts,  and  all  other  matters  requisite  for 
more  effectually  carrying  out  the  purposes  of  this 
Act. 

6.  There  shall*  be  payable  into  the  fee  fund 
established  under  the  recited  Act,  by  each  estate 
under  charge  of  a  Judicial  Factor  appointed 
under  this  Act,  such  fees  as  shall  from  time  to 
time  be  authorised  by  the  Court  of  Session,  having 
due  regard  to  the  sums  required  for  the  purposes 
of  this  Act  and  to  the  interests  of  the  estates  to 
be  benefited  thereby ;  and  out  of  the  said  fee 
fund  it  shall  be  lawful  fbr  the  Lords  Commis- 
sioners of  Her  Majeshr's  Treasury  to  make  such 
additions  as  they  shall  think  fit  to  the  salaries  of 
the  accountant  and  clerks  appointed  and  acting 
under  the  recited  Act,  and  to  gimnt  such  salary 
or  salaries  as  shall  seem  proper  to  anjr  other  clerk 
or  clerks  whom  the  said  Conunissioners  shall 
think  fit  to  appoint  for  the  purpotes  of  this  Act. 


CuAr.  6. 
County  Bridges  Loans  Extension  Act,  1880. 


ABSTRACT   OP   THB   BNACTMBNT8. 

1 .  Short  title. 

2.  Extension  of  power  to  borrow  under  A  Sf  b  Vict.  c.  49. 

3.  Interpretation. 
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An  Act  to  make  provision  for  borrowing 
in  respect  of  certain  County  Bridges. 

(19th  July  1880.) 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Mfgestj,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1 .  This  Act  may  be  cited  as  the  County  Bridges 
Loans  Extension  Act,  1880. 

2.  Where,  under  section  twenty-two  of  the 
Highways  and  Locomotives  (Amendment)  Act, 
1878j  the  county  authority,  as  defined  by  that 
Act,  see  fit  to  make  a  contribution  towards  the 
cost  of  a  bridge  erected  as  therein  mentioned, 
they  may  borrow  on  mortgage  of  the  county  rate 


all  or  any  part  of  the  amount  of  such  contri- 
bution in  the  same  manner  in  every  respect  as  if 
the  amount  to  be  borrowed  had  been  the  amount 
of  an  estimate  made  and  approved  in  the  manner 
mentioned  in  the  Act  of  the  fourth  and  fifth 
years  of  the  reign  of  Her  Majesty,  chapter  forty- 
nine,  herein-after  termed  the  principal  Act;  and 
all  the  powers,  directions,  and  provisions  of  the 
principal  Act  shall  extend  and  apply  to  the  moneys 
borrowed  under  this  Act ;  provided  Uiat  the  sum 
required  for  or  towards  any  such  contribution  as 
aforesaid  may  be  borrowed  in  exercise  of  the  power 
hereby  conferred,  although  the  same  shall  not 
exceed  one  fourth  of  the  amount  of  the  ordinary 
annual  assessment  in  the  principal  Act  refored 
to. 

3.  This  Act  and  the  Hicrhways  and  Loco- 
motives (Amendment)  Act^  1878,  shall  be  con* 
strued  as  one  Act. 


Chap.  6. 
Home  Occupiers  in  Counties  Disqualification  Removal  (^Scotland)  Actj  1880. 


ABSTRACT   OF   THE   ENACTMENTS. 

1.  Short  title. 

2.  Letting  as  furnished  house  for  certain  periods  not  to  disqualify. 


An  Act  to  amend  the  Representation  of 
the  People  (Scotland)  Act,  1868. 

(19th  July  1880.) 

Whereas  questions  have  arisen  upon  the 
occupation  of  houses  in  counties  reqtiired  by  the 
sixth  section  of  the  Representation  of  the  People 
(Scotland)  Act,  1868 : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal^  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows  : 


1.  This  Act  shall  be  cited  for  all  purposes  as 
the  House  Occupiers  in  Counties  Disqualification 
Removal  (Scotland)  Act,  1880. 


2.  From  and  after  the  passing  of  this  Act  evoy 
man  shall  be  entitled  to  be  registered  and  to  vote 
under  the  provisions  of  the  said  section,  notwxtii- 
standing  that  during  a  part  of  the  aualifting 
period,  not  exceeding  four  months  in  tiie  whole, 
he  shall  bv  letting  or  otherwise  have  pennitted 
the  qualinring  premises  to  be  occupied  as  a 
fiimished  nouse  oy  some  other  person. 


Chap.  7. 
Union  Assessment  Act,  1880. 


ABSTRACT   OF   THE    ifiNACtMENTS. 

1.  Short  title. 

2.  Application  of  25  Sf  26  Vicl,  c.  103.  s.  45.  to  single  parishes  under  separate  boards  ofgnarditau. 

3.  Extent  of  Act, 
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An  Act  to  extend  the  Union  Assessment 
Committee  Acts  to  single  parishes 
under  separate  Boards  of  Guardians. 

(19th  July  1880.) 

Whereas  under  section  forty-five  of  the  Union 
Assessment  Committee  Act,  1862,  as  amended  by 
subsequent  Acts,  it  is  provided  that  on  the  appli- 
cation of  the  body  havmg  the  management  or  the 
relief  of  the  poor  in  any  union  or  incorporation 
under  a  Local  Act,  the  Local  Government  Board 
may  order  such  union  or  incorporation  to  be  in- 
cluded in  the  Union  Assessment  Committee  Act, 
1862,  and  it  is  expedient  to  make  the  like  pro- 
vision with  respect  to  single  parishes  which  are 
not  included  in  any  union  of  parishes  either  under 
a  Local  Act  or  under  the  Poor  Law  Amendment 
Act,  1834 : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  MijestT,  bv  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 


1.  This  Act  may  be  cited  as  the  Union  Assess- 
ment Act,  1880,  and  together  with  the  Union 
Assessment  Committee  Act,  1862,  and  the  Union 
Assessment  Committee  Amendment  Act,  1864, 
may  be  cited  as  the  Union  Assessment  Acts,  1862 
to  1880. 

2.  Section  forty-five  of  the  Union  Assessment 
Committee  Act,  1862,  shall  apply  to  a  parish 
which  is  not  included  in  a  union  of  parishes,  and 
in  which  the  relief  of  the  poor  is  administered  by 
a  board  of  guardians  elected  under  the  Poor  Law 
Amendment  Act,  1834,  or  under  anjr  Local  Act, 
in  like  manner  as  near  as  may  be  as  it  applies  to 
any  union  or  incorporation  for  the  relief  of  the 
poor  formed  under  a  Local  Act,  and  the  Union 
Assessment  Committee  Act,  1862,  and  the  Acts 
amending  the  same,  shall  be  construed  accord- 
ingly ;  and  in  relation  to  any  such  single  parish 
the  expression  "common  fund"  in  the  saia  Acts 
shall  be  construed  to  mean  the  money  applicable 
for  the  relief  of  the  poor. 

3.  This  Act  shall  not  extend  to  the  MetropoUs 
as  defined  by  the  Valuation  (Metropolis)  Act, 
1869. 


Chap.  8. 
Isle  of  Man  Loans  Act,  1880. 


ABSTRACT  OF   THE   ENACTMENTS. 

1.  Short  title. 

2.  Power  to  Crovemment  of  Isle  of  Man  to  borrow, 

3.  Conditions  of  borrowing, 

4.  Appropriation  for  payment  of  loan  and  interest. 

5.  Application  o/  38  4-  39  Vict,  c.  83.  to  loans  under  Act. 

6.  Power  to  adopt  40  4-  41  Vict,  c.  59. 

7.  Investment  by  trustees  in  securities  of  Government  of  Isle  of  Man, 

8.  Application  of  loans. 

9.  Provision  as  to  the  loans  on  dues  of  harbours. 

10.  Provision  as  to  Tynwald  Court  and  Governor. 

11.  Repeal  of  Acts. 

Schedules. 


An  Act  to   provide  for  the  raising  of 
Loans  on  behalf  of  the  Isle  of  Man. 

(19th  July  1880.) 

Whbesas  improvements  in  the  harbours  of 
the  Isle  of  Man^  and  in  public  works  in  the  Isle 
of  Man,  may  be  effected  out  of  the  revenues 
mentioned  in  the  First  Schedule  to  this  Act,  and 
loans,  on  the  security  of  some  of  those  revenues, 
may  be  raised  for  that  purpose  by  the  Isle  01 


Man  Harbour  Commissioners,  with  the  approval 
of  the  Commissioners  of  Her  Migesty's  Ireasury 
(in  this  Act  referred  to  as  the  Treasury),  and  it  is 
expedient  to  make  further  provision  respecting 
loans  on  the  security  of  the  said  revenues  and  by 
the  said  Commissioners  : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 
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STATUTES  OP  THE  REALM. 


[ghap.  8. 


1.  This  Act  may  be  cited  as  the  Isle  of  Man 
Loans  Act,  1880. 

2.  The  Government  of  the  Isle  of  Man  may 
from  time  to  time,  with  the  approval  of  the 
Treasury  and  of  the  Tynwald  Court,  borrow  such 
sums  as  may  be  so  approved  for  all  or  any  of  the 
purposes  following  : 

(1.)  Paying  ofiF  any  incumbrances  for  the  time 
being  chargeable  on  any  of  the  revenues 
mentioned  in  the  First  Schedule  to  this 
Act  or  on  any  part  of  the  public  revenue 
of  the  Isle  of  Man  ; 

(2.)  Effecting  improvements  in  the  harbours 
and  other  public  works  in  the  Isle  of 
Man ;  and 

(3.)  Carrying  into  effect  any  public  works  or 
public  purposes  in  the  Isle  of  Man. 

3.  Sums  borrowed  under  this  Act  may  be 
borrowed  on  the  security  of  the  revenues  men- 
tioned in  the  First  Schedule  to  this  Act,  or  on 
any  part  thereof,  without  prejudice  nevertheless 
to  any  charges  previously  existing  thereon,  and 
may  be  borrowed  by  means  of  debentures,  deben- 
ture stock,  or  annuity  certificates,  or  partly  by 
one  means  and  partly  by  another,  and,  where  a 
sum  is  borrowed  for  the  purpose  of  any  work  for 
the  purpose  of  which  the  Public  Works  Loan 
Commissioners  have  power  under  the  Public 
Works  Loans  Act,  1875,  to  lend,  such  sum  or 
any  part  thereof  may,  if  those  Conmiissioners 
think  fit  to  lend  it,  be  lent  by  those  Commis- 
sioners and  be  borrowed  by  means  of  a  mortgage 
to  those  Commissioners. 

Every  such  loan  shall  be  repaid  within  twenty 
years  from  the  date  at  which  it  is  borrowed,  or 
within  such  further  time  not  exceeding  fifty 
years  as  the  Treasury  and  Tynwald  Court  for 
special  reasons  approve. 

4.  The  Government  of  the  Isle  of  Man  from 
time  to  time  shall  appropriate,  out  of  the  revenues 
specified  in  the  First  Schedule  to  this  Act,  the 
sums  required  to  pay  the  principal  and  interest 
of  any  loan  borrowed  in  pursuance  of  this  Act, 
and  provide  for  the  sinking  fund  or  other  re- 
demption fund  (if  any)  and  the  expenses  incurred 
in  respect  of  the  loan,  and  shall  provide  for  the 
payment  and  application  of  such  sums  accord- 
ingly. 

The  Government  of  the  Isle  of  Man  may  from 
time  to  time  appoint  agent3  for  the  purposes  of 
issuing,  managing,  and  paying  the  principal  and 
interest  of  any  loan  borrowed  in  pursuance  of 
this  Act,  and  otherwise  for  the  purposes  of  this 
Act,  or  for  any  of  the  above-mentioned  purposes, 
and  may  pay  those  agents  such  remuneration  as 
the  Treasury  allow. 

6.  For  the  purpose  of  any  loan  under  this  Act 


the  following  provisions  of  the  Local  Loans  Acty 
1875,  that  is  to  say,  sections  four  to  ten,  thirteen 
to  fifteen,  seventeen  to  twenty-five,  and  twenty- 
seven  to  thirty-four,  all  inclusive,  shall  apply  u 
if  they  were  herein  enacted,  and  the  foUowing 
modifications  made  therein ;  that  is  to  say, 
(1.)  As  if  the  Government  of  the  Isle  of  Man, 
acting  with  the  approval  of  the  Trea- 
sury,   were   substituted  for  the  local 
authority ; 
(2.)  As  if  all  mention  of  the  Local  Goveni- 

ment  Board  were  omitted ; 
(3.)  As  if  this  Act  were  refienred  to  as  the  Acfc 

authorising  the  borrowing  of  money ; 
(4.)  As  if  section  fourteen  required  interest  to 
be  repaid  in  addition  to  instead  of  out 
of  the  fixed  annual  sum  therdn  men- 
tioned; and 
(5.)  As  if  in  section  twenty-two  the  Governor 
were  substituted  for  two  memben  of 
the  local  authority,  and  the  TVearaiy 
were  substituted  for  tiie  Local  Govtro- 
ment  Board ;  and 
(6.)  As  if  for  the  purposes  of  section  twenty- 
five    the    court    meant   the  Court  of 
Chancery  of  the  Isle  of  Man. 

The  Government  of  the  Isle  of  Man  may,  with 
the  approval  of  the  Treasury  and  of  the  Tynwald 
Court,  re-borrow  a  loan,  or  any  part  thereof,  so 
however  that  for  the  purpose  ot  the  time  within 
which  the  sum  re-borrowed  is  to  be  repaid  and  of 
sections  fourteen  and  fifteen  of  the  Local  Loans 
Act,  1875,  the  said  loan  and  the  sums  re-borrowed 
shall  be  deemed  to  form  the  same  loan. 

The  Government  of  the  Isle  of  Man  may,  with 
the  approval  of  the  Treasury,  establish  a  sinking 
fund. 

Where  the  Government  of  the  Isle  of  Man 
appoint  an  agent  for  any  purpose  of  the  Local 
Loans  Act,  18/5,  as  incorporated  in  this  section, 
anything  required  to  be  done  by,  to,  or  before 
the  local  authority  may,  so  far  as  ike  appointment 
of  the  agent  allows,  be  done  by,  to,  or  oefbre  the 
agent. 

6.  The  Government  of  the  Isle  of  Man,  with 
the  approval  of  the  Treasury,  may  provide  for  the 
inscription  and  transfer  in  a  register  kept  in  the 
United  Kingdom  by  some  bank,  officer  of  the 
government,  or  person,  of  any  stock  cwated  in 
pursuance  of  this  Act,  and  the  Colonial  Stock 
Act,  1877,  shall  apply  in  like  manner  as  if  the 
Isle  of  Man  were  a  colony  within  the  meaning  of 
that  Act. 

The  declaration  required  under  seetkm  <me  of 
that  Act  may  be  made  by  the  Goremot,  and  m 
other  thinff  authorised  or  required  hr  the  saia 
Act  to  be  aone  by  the  govemmeiit  of  a  coloay 
may  be  done  by  the  Goremat,  acting  with  wt 
approval  of  the  Treasury. 
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7.  Any  trastees  or  other  persons  in  the  Isle  of 
Man  for  the  time  being  authorised  or  directed  to 
invest  any  moneys  in  securities  in  the  Isle  of 
Man,  and  any  trustees  or  other  persons  for  the 
time  being  authorised  or  directed  to  invest  any 
moneys  in  the  securities  of  the  government  of  a 
colony,  shall,  unless  the  contrary  is  provided  bv 
the  instrument  authorising  or  directing  sucn 
investment,  have  the  same  power  of  investmg  the 
said  moneys  in  any  securities  of  the  Government 
of  the  Isle  of  Man  under  this  Act. 

8.  All  moneys  received  from  any  loan  under 
this  Act  shall  be  applied  for  the  purposes  for 
which  the  loan  is  raised,  or  if  so  authorised  by 
the  Treasury  and  the  Tynwald  Court  for  any 
other  purposes  for  which  ^a  loan  can  be  raised 
under  this  Act,  and  shall  be  applied  and  accounted 
for  in  such  manner  as  the  Treasury  and  the 
Goremor  from  time  to  time  direct. 

9.  Where  a  loan  under  this  Act  is  charged  on 
the  security  of  the  dues  of  any  harbour,  the  dues 
of  such  harbour  shall  be  applicable  for  the  pay- 
ment of  the  principal  and  mterest  of  such  loan 
in  like  manner  as  if  the  loan  had  been  raised  for 
the  improvement  of  such  harbour,  and  the  enact- 
ments relating  to  such  dues  shall  be  construed 
accordingly : 


Provided  that  if  the  dues  received  from  any 
harbour  are  charged  under  this  Act  with  the 
principal  or  interest  of  any  loan  or  part  of  a  loan 
not  applied  to  the  improvement  of  that  harbour, 
the  amount  so  charged  shall  be  repaid  to  the 
credit  of  the  harbour  out  of  the  other  revenues 
mentioned  in  the  First  Schedule  to  this  Act. 

10.  Any  approval  or  other  act  of  the  Tynwald 
Court  for  the  purposes  of  this  Act  may  be 
signified  by  a  resolution  of  that  court. 

Anything  authorised  by  this  Act  to  be  done  by 
the  Government  of  the  Isle  of  Man  may  be  done 
by  the  Governor,  and  if  a  written  document  is 
required,  may  be  done  by  a  document  under  the 
hand  of  the  Governor. 

In  this  Act  the  expression  Governor  means 
the  Governor,  Lieutenant-Governor,  or  Deputy 
Governor  of  the  Isle  of  Man  for  the  time  being. 

11.  The  Acts  specified  in  the  Second  Schedule 
to  this  Act  are  herebv  repealed  to  the  extent  in 
the  third  column  of  that  schedule  mentioned, 
without  prejudice  to  anything  previously  done 
under  any  enactment  so  repealed,  and  any  loan 
borrowed  in  pursuance  of  any  such  enactment 
and  the  interest  thereon  shall  remain  charged 
and  payable  in  a  like  manner  in  all  respects  as  if 
the  said  enactment  had  not  been  repealed. 


— -oo5«»o<» — 

First  Schedule. 


Revenues  forming  Security. 


One  ninth  part  of  the  gross  amount  of  the 
daties  of  customs  collected  in  the  Isle  of  Man, 
which  under  the  Isle  of  Man  Customs,  Harbours, 
and  Public  Purposes  Act,  1866,  is  directed  to  be 
applied  by  the  Treasury  in  affecting  improve- 
ments in  the  harbours  and  other  public  works  in 
the  Isle  of  Man. 

Tnro  ninth  parts  of  the  gross  amount  of  the 
duties  of  customs  of  the  Isle  of  Man,  which  in 
pursuance  of  the  said  Act  are  authorised  to  be 


charged  with  loans  for  the  purpose  of  affecting 
improvements  in  the  harbours  in  the  Isle  of 
Man. 

Such  surplus  of  the  customs  revenue  of  the 
Isle  of  Man,  after  payins  the  charges  thereout,  as 
is  applicable  for  the  public  purposes  of  the  Isle 
of  Man. 

The  dues  received  in  any  of  the  following 
harbours,  namely,  Port  Erin  or  any  harbour 
under  the  Isle  of  Man  Harbours  Act,  1874. 


Second  Schedule. 


Enactments  Repealed. 


26  &  27  Vict.  c.  86. 

The  Isle  of  Man  Harbours  Act, 
1863. 

Section  four. 

29  &  30  Vict.  c.  23. 

The  Isle  of  Man  Customs,  Har- 

Section   six,  from  ''and  it  shall 

bours,    and    Public    Purposes 

be  lawful  for  the  said  harbour 

Act,  1866. 

commissioners  "  inclusive  to  the 
end  of  the  section. 

35  &  36  Vict.  c.  23. 

The  Isle  of  Man  Harbours  Act, 

Section  twenty,  so  far  as  it  refers 

1872. 

to  the  fifth  section  of  the  Isle 
of  Man  Custon)8,  Harbours,  and 
Public  Purposes  Act,  1866. 

37  &  38  Vict.  c.  8.  - 

The  Isle  of  Man  Harbours  Act, 
1874. 

Section  seven. 
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STATUTES  OF  THE  REALM. 


[chap.  9. 


Chap.  9. 
Sfatfttes  (Definitio?!  of  Time)  Acfy  1880. 

ABSTRACT    OP   THE    ENACTMENTS. 

1 .  Meaning  of  expressions  relating  to  time, 

2.  Short  title. 


An  Act  to  remove  doubts  as  to  the 
meaniDg  of  Expressions  relative  to 
Time  occurring  in  Acts  of  Parliament, 
deeds,  and  other  legal  instruments. 

(2nd  August  1880.) 

Whereas  it  is  expedient  to  remove  certain 
doubts  as  to  whether  expressions  of  time  occurring 
in  Acts  of  Parliament,  deeds,  and  other  legeS 
instruments  relate  in  England  and  Scotland  to 
Greenwich  time,  and  in  Ireland  to  Dublin  time, 
or  to  the  mean  astronomical  time  in  each  locality  : 

Be  it  therefore  enacted  by  the  Queen's  most 


Excellent  Majesty,  by  and  with  the  advice  ind 
consent  of  the  Lords  Spiritual  and  Temp<xal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows; 
(that  is  to  say, ) 

1 .  Whenever  any  expression  of  time  oocors  in 
any  Act  of  Parliament,  deed,  or  other  legtl 
instrument,  the  time  referred  shall,  unless  it  is 
otherwise  specifically  stated,  be  held  in  the  case 
of  Great  Britain  to  be  Greenwich  mean  time,  and 
in  the  case  of  Ireland,  Dublin  mean  time. 

2.  This  Act  may  be  cited  as  the  Statutes 
(Definition  of  Time)  Act,  1880. 


Chap.  10. 
Great  Seal  Act,  1 880. 


abstract  op  the   ENACTMENTS. 

1.  Short  title. 

2.  Commencement  of  Act, 

3.  Preparation  of  warrants  by  Clerk  of  the  Crown  in  Chancery  in  lieu  of  Attorney  and  SoKeitcr 

General, 

4.  Mode  of  passing  Letters  Patent  for  appointment  of  judges  of  Court  of  Appeal, 

5.  Filing  of  instruments  relating  to  Patents  for  inventions, 

6.  Act  14  4-.15  Vict,  c,  82.  may  be  cited  as  the  Great  Seal  Act,  1851. 


An  Act  to  amend  the  Law  respecting  the 
Manner  of  passing  Grants  under  the 
Great  Seal,  and  respecting  Officers 
connected  therewith. 

(2nd  August  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mfljesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authori^  of  the  same,  as  follows  ; 


1.  This  Act  maybe  cited  as  the  Great  Seal 
Act,  1880. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  November  one  thousand  eight  hun- 
dred and  eighty,  which  day  is  in  this  Act  referred 
to  as  the  conunencement  of  this  Act. 

3.  After  the  commencement  of  this  Act  every 
warrant  for  the  passing  of  Letters  Patent  under 
the  Great  Seal  of  the  United  Kingdom  which  is 
recfuired  by  the  Great  Seal  Act,  1851,  to  be  pre- 
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pored  by  Her  Majesty's  Attorney  and  Solicitor 
General  for  the  time  being,  or  one  of  them,  shall 
be  prepared  by  the  Clerk  of  the  Crown  in 
Chancery  and  not  by  the  Attorney  or  Sohcitor 
General. 

All  records,  documents,  and  papers  which  are 
in  the  possession  or  mider  the  control  of  Her 
Majesty's  Attorney  and  Solicitor  General  or 
either  of  them,  or  any  of  their  officers,  and  relate 
to  the  preparation  of  warrants  for  the  passing  of 
Letters  Patent  under  the  Great  Seal,  shall  upon 
the  commencement  of  this  Act  be  transferrea  to 
the  Clerk  of  the  Crown  in  Chancery. 

4.  Whereas  by  the  Supreme  Court  of  Judi- 
cature Act,  1875,  and  the  Appellate  Jurisdiction 
Act,  1876,  ordinary  judges  of  Her  Majesty's  Court 
of  Appeal  are  to  be  appointed  by  Her  Majesty 
by  Letters  Patent,  but  no  provision  is  made  re- 
specting the  mode  of  passing  such  Letters  Patent : 
lie  it  therefore  enacted  as  follows : 


The  Letters  Patent  for  appointing  an  ordinary 
judge  of  Her  Migesty's  Court  of  Appeal  shall  be 
passed  in  the  same  manner  in  which  Letters 
Pfebtent  for  appointing  the  judges  of  Her  Majesty's 
High  Court  of  Justice  are  passed  under  the  Great 
Seal. 

5.  In  the  case  of  Letters  Patent  for  inventions 
granted  before  or  after  the  passing  of  this  Act, 
all  instruments  reouired  to  be  filed  in  the  office 
of  the  Great  Seal  Patent  Office  shall  be  deemed 
so  filed  if  filed  in  the  office  of  the  Commissioners 
of  Patents  for  Inventions. 

6.  The  Act  of  the  session  of  the  fourteenth  and 
fifteenth  years  of  the  reign  of  Her  present  Majesty, 
chapter  eighty-two,  intituled  "  An  Act  to  simplify 
"  the  forms  of  appointment  to  certain  offices,  and 
*'  the  manner  of  passing  grants  under  the  Great 
''  Seal,"  is  in  this  Act  referred  to  and  may  be 
cited  as  the  Great  Seal  Act.  1851. 


*  _ . 


Chap.  11. 
Universities  of  Oxford  and  Cambridge  (Limited  Tenures)  Acty  1880, 


ABSTRACT  OP  THE   BNACTMRNTB. 

1.  Short  title. 

2.  Interpretation  of  terms. 

3.  Power  to  extend  limited  tenures  of  University  and  College  emoluments. 

4.  Limited  emoluments  and  future  elections  may  be  made  subject  to  future  statutes. 


An  Act  to  authorize  the  Extension  and 
further  Limitation  of  the  Tenures  of 
certain  University  and  College  Emolu- 
ments limited  or  to  be  limited  by 
Orders  of  the  Oxford  and  Cambridge 
Commissioners.      (2nd  August  1880.) 

Whereas  by  the  thirty-third  section  of  the 
Uniyexsities  of  Oxford  and  Cambridge  Act,  1877* 
it  is  enacted  that  the  Commissioners  (meaning 
the  two  bodies  of  Commissioners  therein  named 
respectiyely)  may,  if  they  think  fit,  by  writing 
nnder  their  seal  from  time  to  time  authorize  and 
direct  the  Uniyersity  (meaning  the  Uniyersity  of 
Oxford  or  Cambridge,  as  the  case  may  be)  or 
any  College  or  Hall  to  suspend  the  election  or 
appointment  to  or  limit  the  tenure  of  any  emolu- 
ment therein  mentioned,  for  a  time  therein  men- 
tioned, within  the  continuance  of  the  powers  of 
the  Cconmissioners  as  then  ascertained,  and  that 
the  election  or  appointment  thereto  or  tenure 


thereof  shall  be  suspended  or  limited  accord- 
ingly: 

And  whereas  the  powers  of  the  Commissioners 
were  by  the  said  Act  to  continue  until  the  end  of 
the  year  one  thousand  eight  hundred  and  eighty, 
and  no  longer,  but  it  was  enacted  that  it  should 
be  lawflil  for  Her  M^jesly  the  Queen  from  time 
to  time,  with  the  adyice  of  Her  Priyy  Council^  on 
the  application  of  the  Commissioners,  to  continue 
the  powers  of  the  Commissioners  for  such  time 
as  Her  Miuesty  might  think  fit,  but  not  beyond 
the  end  of  the  year  one  thousand  eight  hundred 
and  eighty-one : 

And  whereas  by  Orders  in  Council  dated 
respectiyely  the  twenty-fourth  day  of  March  and 
the  twenty-eiffhth  day  of  April  one  thousand 
eight  hundred  and  eighty  Her  Majesty  was 
pleased  to  continue  the  powers  of  the  Commis- 
sioners until  the  end  of  the  year  one  thousand 
eight  hundred  and  eighty-one : 

And  whereas  before  the  making  of  the  said 
Orders   in  Council  the  Uniy^i^  of  Oxford 
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Commissioners  hj  certain  writings  under  their 
seal  directed  that  the  tenure  of  certain  emolu- 
ments mentioned  in  such  writings  respectively 
should  be  limited  until  the  thirty-first  day  of 
December  one  thousand  eif^ht  hundred  and 
eighty,  being  a  time  within  the  continuance  of 
the  powers  of  the  Commissioners  as  then  ascer- 
tained ;  and  the  University  of  Cambridge  Com- 
missioners, on  the  fourteenth  day  of  March  one 
thousand  eight  hundred  and  seventy-eight,  by 
certain  other  writings  under  their  seal  autho- 
rized and  directed  the  University  of  Cambridge 
and  every  College  therein  to  limit  until  the  same 
thirtv-first  day  of  December  one  thousand  eight 
hundred  and  eighty,  the  teniure  of  all  emoluments 
which  then  were  or  should  become  vacant,  and 
to  which  the  said  University^  or  any  of  the  said 
colleges  should  elect  or  appomt  between  the  said 
fourteenth  day  of  March  one  thousand  eight 
hundred  and  seventy-eight  and  the  thirty-&rst 
day  of  December  one  thousand  eight  hundred 
ana  eighly : 

And  whereas  it  was  the  intention  of  the  said 
Commissioners  respectively  that  the  tenure  of 
such  emoluments  so  limited  by  them  respectively 
should  be  prolonged  by  statutes  to  be  made 
under  the  powers  of  the  said  Act  so  that  the 
same  might  continue  to  be  held  after  the  thirty- 
first  day  of  December  one  thousand  eight  hun- 
dred and  eighty,  upon  such  terms  and  conditions 
as  should  be  in  such  statutes  contained  ;  but  no 
such  statutes  can  now  be  made  so  as  to  take 
effect  before  the  said  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty : 

And  whereas  it  is  expedient  that  the  said 
Commissioners  should  be  enabled  to  extend  the 
tenure  of  emoluments  which  are  now  held  on 
tenures  so  limited  by  them  as  heiein-before 
mentioned : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  mav  be  cited  as  the  Universities  of 
Oxford  and  Cambridge  (Limited  Tenures)  Act, 
1880. 

2.  In  this  Act — 

"  The  Commissioners "  mean  the  Commis- 
sioners acting  under  the  Universities  of 


Oxford  and  Cambridge  Act,  1877,  and 
the  provisions  of  this  Act  shall  apply  to 
each  of  the  two  bodies  of  Commissionen 
separately ; 

"  The  University  "  means  the  University  of 
Oxford  or  that  of  Cambridge,  aa  the  case 
shall  require ; 

''Emolument"  means  any  University  or 
College  emolument  within  the  meaning  of 
the  Universitiea  of  Oxford  and  Cambridge 
Act,  1877. 

3.  Where  the  Conmiissioners  have  by  writing 
under  their  seal  authorized  or  directed  the 
University  or  any  CoUege  or  Hall  to  limit  the 
tenure  of  any  emolument  for  a  time  therein  men- 
tioned, and  such  emolument  is  at  the  time  of  the 
passing  of  this  Act  held  on  the  tenure  so  limited » 
the  Commissioners  may,  if  they  think  fit,  by 
writing  under  their  seal  direct  that  the  tenure  6t 
the  said  emolument  shall  be  extended  for  a 
further  time  within  the  continuance  of  their 
powers  as  ascertained  at  the  time  of  the  sealing 
of  such  last-mentioned  writing  ;  and  in  every 
such  case  the  holder  of  the  emolument  shall  be 
entitled  to  continue  to  hold  it  during  the  extended 
period  on  the  same  terms  and  in  the  same 
manner  as  if  such  extended  period  had  been  the 
period  of  tenure  fixed  by  the  original  limitation. 

4.  The  Coomiissioners  may  also,  if  they  think 
fit,  from  time  to  time  by  writing  under  their  seal, 
direct  that  the  tenure  of  any  emolument  which 
may  have  been  limited  by  tnem  under  the  said 
recited  Act  or  this  Act  shall  be  further  extended 
or  that  any  new  election  or  appointment  to  any 
University  or  College  emolument  after  the 
passing  oi  this  Act  shall  be  made  and  take  effect, 

■  subject  in  each  case  to  the  condition  that  tiie 
person  whose  tenure  is  so  limited,  or  who  shill 
be  so  elected  or  appointed,  shall,  ftom.  and  after 
the  approval  by  Her  Majesty  in  Councfl  of  any 
new  statutes  which  may  be  made  by  the  Com- 
missioners in  relation  to  such  emolument,  hold 
the  same  subject  and  accordin|f  to  the  provisions 
of  such  new  statutes  (includmg  anv  proviaion 
relating  particularly  to  the  person  whose  tenure 
is  so  limited  or  who  shall  be  so  elected  or 
appointed),  and  such  emolument  shall  be  tenable 
aooordingly. 


CHAP.  12.] 


43  &  44  VICTORIA,   1880. 


17 


Chap.  12. 
Annual  Turnpike  Acts  Continuance  Act,  1880. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  Schedule  1. 

2.  Schedule  2. 

3.  Schedules, 

4.  Schedule  4. 

5.  Schedule  5. 

6.  Schedules. 

7.  Continuance  of  all  other  Turnpike  Acts, 

8.  Extent  of  Act. 

9.  Short  title. 

Schedules. 


An  Act  to  continue  certain  Turnpike 
Acts,  and  to  repeal  certain  other 
Turnpike  Acts ;  and  for  other  pur- 
poses connected  therewith. 

(2nd  August  1880.) 

Whereas  it  is  expedient  to  continue  for 
limited  times  some  of  the  Acts  herein-after  speci- 
fied, and  to  repeal  others : 

Be  it  enacted  bj  the  Queen's  most  Excellent 
Majesty,  hy  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  Acts  specified  in  the  first  schedule 
annexed  hereto  shall  be  repealed  on  and  after  the 
dates  specified  in  each  instance. 

2.  The  Acts  specified  in  the  second  schedule 
annexed  hereto  shall  expire  on  the  first  day  of 
November  one  thousand  eight  hundred  and 
eighty. 

3.  The  Acts  specified  in  the  third  schedule 
annexed  hereto  shall  continue  in  force  until  the 
dates  specified  in  each  instance,  and  no  longer. 

4.  The  Acts  specified  in  the  first  and  second 
columns  of  the  fourth  schedule  annexed  hereto 
shall,  to  the  extent  specified  in  the  third  column 
thereof,  as  from  the  dates  specified  in  the  fourth 
column  thereof,  be  subject  to  the  modifications 
specified  in  the  fifth  column  thereof,  and  shjU, 
to  the  same  extent,  as  so  modified,  continue  in 


force  until  the  dates  specified  in  the  sixth  column 
thereof,  and  no  longer. 

5.  The  Acts  specified  in  the  fifth  schedule 
annexed  hereto  snail  continue  in  force  until  the 
first  day  of  November  one  thousand  eight  hun- 
dred and  eighty-one,  and  no  longer,  unless 
Parliament  in  the  meantime  otherwise  provides. 

6.  The  Acts  specified  in  the  sixth  schedule 
annexed  hereto  shall  be  repealed  on  and  after  the 
first  day  of  November  one  thousand  eight  hun- 
dred and  eighty-one,  unless  Parliament  in  the 
meantime  otherwise  provides,  due  regard  being 
had  in  each  case  to  local  requirements,  and  to  the 
special  circumstances  of  the  trust. 

7.  Such  provisions,  if  any,  of  the  said  Acts 
mentioned  in  the  said  schedules  as  are  not  affected 
by  the  preceding  sections,  and  all  other  Acts  now 
in  force  for  regulating,  making,  amending,  or 
repairing  any  turnpike  road  which  will  expire  at 
or  before  the  end  of  the  next  session  of  Par- 
liament, shall  continue  in  force  until  the  first  day 
of  November  one  thousand  eight  hundred  and 
eighty-one,  and  to  the  end  of  the  then  next 
session  of  Parliament,  unless  Parliament  in  the 
meantime  otherwise  provides;  but  this  section 
shall  not  affect  any  Act  continued  to  a  specified 
date  and  no  longer. 

8.  This  Act  shall  not  apply  to  Scotland  or 
Ireland. 

9.  This  Act  may  be  cited  for  all  purposes  as  the 
Annual  Turnpike  Acts  Ck>nti nuance  Act,  1880. 


>:»:oo- 


Vol.  LIX.— Law  Joub.  Stat. 


B 


18 


STATUTES  OF  THE  REALM, 


[chap.  12. 


Schedules. 


Schedules  1  to  4. 


County. 


Name  of  Trast 


Chester  - 
Cornwall 

Derby     - 
Devon    - 

Gloucester 
Hants     - 

Herts 

Lancaster 

Northumberland 
Surrey    - 

Anglesey 


Stockport  and  Warrington  and  Wash  way  United 
Hayle  Bridge  Causeway  -  -  . 

Launceston       -  -  -  -  . 

Derby  and  Burton-upon-Trent 
Barnstaple        -  -  -  -  - 

Great  Torrington  -  -  -  . 

Huntley  Roads  -  -  -  « 

Andover  and  East  Ilsley  ... 

Southampton,  South  District  ... 
Reading  and  Hatfield  .... 
Blackburn  and  Walton  Cop 
Rochdale  and  Burnley  .... 
Elsdon  and  Reedwater .... 
Horsham  and  Dorking 


Beaumaris  and  Menai  Bridge  - 


No.  of 
Schedule. 


4 
4 
I 
4 
2 
2 
2 
1 
3 
3 
4 
2 
2 
2 


No.  of  Act. 


13,16 

15 

2 

12 

•• 

/ 

6 

8 

1 

9 
11 
14 

4 

3 

5 

10 


Soction  1. 


First  Schedule. 


Acts  which  are  to  be  repealed  on  and  after  the  dates  specified  in  each  instance. 


Date  of  Act. 


Title  of  Act. 


27  &  28  Vict.  c.  xliii. 
lAmited  to  expire  at  end 
of    session    after   29th 
September  1885. 


30  Vict.  c.  xzxiv.  - 
Limited  to  expire  at  end 
of     session    after     1st 
January  1882. 


1.  An  Act  to  repeal  an  Act  for  repairing  the  road  from  the  present 
turnpike  road  m  the  parish  of  Hursley^  in  the  county  of  SouthamptoD, 
to  Andover,  and  from  thence  to  Newbury,  and  from  Newbuiy  to 
Chilton  Pond,  in  the  county  of  Berks,  and  for  granting  nunc 
effectual  powers  in  lieu  thereof;  which  shall  be  repealed  on  sad 
qfter  the  29th  of  September  1880. 

2.  An  Act  to  repefd  an  Act  passed  in  the  fifth  year  of  the  reign  of  His 
late  Majesty  King  William  the  Fourth,  intituled  **  An  Act  for  more 
"  effectually  repairing  the  Launceston  turnpike  roads,  and  makini^ 
"  certain  additional  roads,"  «nd  to  make  other  provisions  in  lieu 
thereof,  and  for  other  purposes ;  which  shall  be  repealed  on  and  after 
the  1st  of  September  1880. 
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Second  Schbdulb. 


Sections. 


Acts  which  are  to  continue  in  force  until  the  1st  of  November  IBBOj  and  no  longer. 


Date  of  Act. 


Title  of  Act. 


1  &  2  G.  4.  c.  xciii. 


7  W.  4.  c.  vi. 


21  &  22  Vict.  c.  xlix. 


28  Vict.  c.  Ixxx.    - 


28  &  29  Vict.  c.  cLxiii. 


29  &  30  Vict.  c.  c. 


3.  An  Act  to  continue  the  term  and  alter  and  amend  the  powers  of  two 
Acts  for  repairing  the  road  from  Elsdon  High  Cross,  near  the  town  of 
Elsdon,  in  the  county  of  Northumberland,  to  the  Red  Swyre  upon  the 
mid-border  betwixt  England  and  Scotland. 

4.  An  Act  for  repairing,  maintaining,  and  improving  the  road  from  the 
town  of  Rochdale  to  near  Hand  Bridge,  near  the  town  of  Burnley, 
and  other  roads  communicating  therewith,  and  for  making  and  main- 
taining other  roads,  also  to  conununicate  therewith,  all  in  the  county- 
palatine  of  Lancaster. 

5.  An  Act  for  repairing  and  maintaining  the  road  from  Horsham,  in 
the  county  of  Sussex,  through  Dorking  and  Leatherhead  to  Epsom, 
in  the  county  of  Surrey,  and  from  Capel  to  Stone  Street  at  Ockley,  in 
the  said  county  of  Surrey. 

6.  An  Act  for  more  effectually  maintaining  and  repairing  several  roads 
adjoining  or  near  to  the  town  of  Great  Torrington,  in  the  county  of 
Devon ;  and  for  new  powers ;  and  for  other  purposes. 

7.  An  Act  to  repeal  an  Act  passed  in  the  fourtn  year  of  the  reign  of  Her 
present  Mi^esty  Queen  Victoria,  intituled  "  An  Act  for  repairing  several 
*'  roads  leading  from  the  town  of  Barnstaple,  in  the  county  of  Devon, 
''  and  for  making  several  new  lines  of  road  connected  therewith," 
and  to  grant  more  effectual  powers  in  lieu  thereof ;  to  convert  into 
turnpike  road  portions  of  existing  roads ;  and  for  other  purposes. 

8.  An  Act  to  continue  the  Huntley,  Mitcheldean,  and  Elton  Turnpike 
Roads  Trust,  in  the  counties  of  Gloucester  and  Hereford;  and  for 
other  purposes. 


Third  Schedule. 


Section  8. 


Acts  which  are  to  continue  in  force  until  the  dates  specified  in  each  instance,  and  no  longer. 


Date  of  Act. 


Title  of  Act. 


4  G.  4.  c.  XV. 


9  G.  4.  c.  xxxiii»   • 


22  &  23  Vict.  c.  xi. 


9.  An  Act  for  repairing  and  improving  the  roads  from  the  town  of 
Stockbridge  to  the  city  of  Winchester,  and  from  the  said  city  of 
Winchester  to  the  top  of  Stephen's  Castle  Down,  near  the  town  of 
Bishop's  Waltham,  in  the  countv  of  Southampton,  and  from  the  said 
city  of  Winchester  through  Otterbome  to  Bar  Gate  in  the  town  and 
county  of  the  town  of  Southampton,  and  certain  roads  adjoining 
thereto;  which,  so  far  as  the  same  relates  to  the  south  district  of  the 
Southampton  Road,  shall  continue  in  force  until  the  1st  of  November  1885, 
and  no  longer. 

10.  An  Act  for  making  and  maintaining  a  road  from  the  town  of 
Beaumaris  to  join  the  London  and  Holyhead  Post  Road  at  or  near  to 
the  Menai  Bridge,  all  in  the  county  of  Anglesey ;  which  shall  continue 
in  force  until  the  Ist  of  November  1886,  and  no  longer. 

11.  An  Act  for  the  Reading  and  Hatfield  turnpike  roads  in  the  counties 
of  Berks,  Bucks,  Oxford,  and  Hertford ;  which  shall  continue  in  farce 
until  the  7th  ofNovenUfer  1881,  and  no  longer. 
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Fifth  Schedule. 


Acts  which  are  to  continue  in  force  until  the  1st  of  November  1881,  and  no  longer,  unless 

Pikrliament  in  the  meantime  otherwise  provides. 


County. 


Name  of  Trust. 


No.  of  Act. 


Sections. 


Chester 
Derby 
Lancaster  - 


Congleton  and  Buxton 
Haddon  and  Bentley  - 
Haslingden  and  Todmorden 


3 
2 
1 


Date  of  Act. 


Title  of  Act. 


20  &  21  Vict.  c.  cxliv. 


28  &  29  Vict.  c.  ccvii. 


29  Vict  c.  Ivi. 


1.  An  Act  for  repairing  the  road  from  Haslingden  to  Todmorden,  and 
several  branches  therefrom,  all  in  the  county  palatine  of  Lancaster ; 
and  for  other  purposes. 

2.  An  Act  for  repairing  the  road  from  the  Guide  Post  below  Haddon 
out  of  the  Bakewell  turnpike  road  into  the  Bentley  and  Ashbourne 
turnpike  road,  in  the  county  of  Derby ;  and  for  other  purposes. 

3.  An  Act  to  extend  the  term  and  amend  the  provisions  of  an  Act  for 
repairing,  amending,  and  maintaining  the  road  from  Congleton,  in  the 
county  of  Chester,  to  a  branch  of  the  Leek  turnpike  road  at  Thatch- 
marsh  Bottom,  in  the  parish  of  Hartington,  in  the  county  of  Derby, 
and  from  the  Lowe  to  the  Havannah  Mills,  in  the  said  county  of 
Chester. 


Sixth  Schedule. 


Sections. 


Acts  which  are  to  be  repealed  on  and  after  the  1st  of  November  1881,  unless  Parliament  in  the  mean- 
time otherwise  provides,  due  regard  being  had  in  each  case  to  local  requirements,  and  to  the 
special  circumstances  of  the  Trust. 


County. 


Name  of  Trust. 


No.  of  Act 


Chester  - 
Cornwall  - 
Cumberland 
Derby 


Manchester  and  Wilmslow     -  -  - 

Saltash  ..... 

Carlisle  and  Eamont  Bridge,  Southern  Division 
Ashbourne,  Sudbury,  and  Yoxall  Bridge 


2 
4 
1 
3 
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Date  of  Act. 


Title  of  Act. 


22  &  23  Vict.  c.  XXV. 
Limited  to  expire  at  end  of 
session  after  IS th  August 

1882. 


24  &  25  Vict.  c.  Ixxv. 
Limited  to  expire  at  end  of 

session  after  28/A  June 

1882. 
26  &  27  Vict.  c.  xcviii. 
Limited  to  expire  at  end  of 

session   after  29th  June 

1888. 


29  &  30  Vict.  c.  cix. 
Limited  to  expire  at  end  of 

session  after  \st  Novem- 

her  1881. 


1.  An  Act  to  repeal  an  Act  passed  in  the  eleventh  year  of  the  reign  of 
King  George  the  Fourth,  chapter  one  hundred  and  ten,  intituled  *^  An 
*'  Act  for  more  effectually  repairing  the  road  from  Oarlisle  to  Penrith, 
"  and  from  Penrith  to  Eamont  Bridge,  in  the  county  of  Cumberland/* 
and  to  make  other  provisions  in  lieu  thereof;  so  far  as  the  same  relates 
to  the  southern  division  of  the  road, 

2.  An  Act  for  the  Manchester  and  Wilmslow  turnpike  roads,  b  the 
counties  palatine  of  Lancaster  and  Chester. 

3.  An  Act  to  repeal  an  Act  passed  in  the  eleventh  year  of  the  reign 
of  His  late  Majesty  King  George  the  Fourth,  intituled  "An  Act 
"  for  repairing,  altering,  and  improving  the  roads  from  Ashbourne  to 

Sudbury,  and  from  Sudbury  to  Yoxall  Bridge,  and  from  Hatton 
Moor  to  Tutbury,  and  from  Uttoxeter  to  or  near  the  village  of 
Draycott-in-the-Clay,  and  from  Hadley  Plain  on  the  late  forest  or 
chase  of  Needwood  to  Callingwood  Plain  on  the  same  late  forest  or 

"  chase,'*  and  to  make  other  provisions  in  lieu  thereof;  so  far  as  the 

same  relates  to  the  Sudbury  district  of  the  roads. 

4.  An  Act  to  repeal  an  Act  passed  in  the  third  year  of  the  reign  of  His 
Majesty  King  William  the  Fourth,  intituled  "An  Act  for  more 
"  effectually  repairing  and  improving  several  roads  in  the  counties  of 
"  Cornwall  and  Devon,  leading  to  the  borough  of  Saltash,  in  the 
"  county  of  Cornwall,  and  for  making  a  new  branch  and  deviations  of 
*'  roads  to  communicate  therewith,"  and  for  granting  more  effectoal 
powers  in  lieu  thereof. 
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Chap.  13. 
Births  and  Deaths  Registration  Act  {Ireland),  1880. 


ABSTRACT  OP  THE   BNACTMBNTS. 

Registration  of  Births. 

t.  Infbrmation  concerning  birth  to  be  given  to  registrar  within  forty-two  days. 

2.  Requisition  by  registrar  of  information  concerning  birth  from  qualified  informant  after  forty-two 

days. 

3.  If^formation  respecting  finding  new-born  child  to  be  given  to  registrar, 

4.  Duty  of  registrar  to  ascertain  and  register  birth  gratis. 

5.  Registry  after  expiration  of  three  months  from  birth. 

6.  Registry  of  birth  out  of  the  district  in  case  of  removal, 

7.  Saving  for  father  of  illegitimate  child. 

8.  Registration  of  name  of  child  or  of  alteration  of  name. 

Registration  of  Deaths, 

9.  Registry  of  death  and  cause  of  death. 

10.  Information  concerning  death  where  deceased  dies  in  a  house, 

11.  Information  concerning  death  where  deceased  dies  not  in  a  house, 

12.  Notice  preliminary  to  information, 

13.  Requisition  by  registrar  of  it^ormation  concerning  death  from  qualified  informant, 

14.  Duty  of  registrar  to  register  death  gratis* 
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15.  Death  not  to  be  registered  after  twelve  months, 

16.  Furnishing  of  information  by  coroner. 

Burials. 

17.  Coroner's  order  and  registrar's  certificate  for  burial, 

18.  Burial  of  deceased  children  as  still-bom, 

19.  Notice  where  cqfin  contains  more  than  one  body. 

Certificates  of  Cause  of  Death, 

20.  Regulations  as  to  certificates  of  cause  of  death. 

Superintendent  Registrars  and  Registrars, 

21.  Assistant  registrar  to  be  appointed, 

22.  Interim  registrars, 

23.  Fees  of  superintendent  registrars  and  registrars. 

24.  Certificates  of  birth  having  been  registered. 

25.  Supply  of  forms  and  making  of  indexes. 

26.  Penalty  on  registrar  for  refusal  or  omission  to  register  or  to  forward  declaration,  or  on  persons 

having  custody  of  books  for  loss  or  injury  thereto. 

Correction  of  Errors. 

27.  Correction  of  errors  in  registers  of  births  and  deaths. 

Miscellaneous. 

28.  Register  when  not  evidence.^ 

29.  Penalty  for  not  giving  information,  complying  with  requisition,  Sfc. 

30.  Penalty  for  false  statements,  8fc. 

31.  Sending  certificates,  Sfc.  by  post. 

32.  Explanation  of  s,  3.  o/26  Vict.  c.  11. 

33.  Use  of  forms. 

34.  Power  of  Lord  Lieutenant  and  Registrar  General  to  alter  forms  in  schedules  under  26  Vict,  c.  11., 

and  make  regulations. 

35.  Recovery  of  penalties. 

36.  Timefor  prosecution  of  offence, 

37.  Particulars  required  to  be  registered  concerning  birth  or  death. 

38.  Interpretation. 

39.  Definition  of  registrar  and  superintendent  registrar, 

40.  Commencement  of  Act. 

41.  Extent  of  Act. 

42.  Construction  of  Act. 

43.  Short  title. 


RepeaU 


44.  Repeal. 

ScHBbULKS. 


Aq  Act  to  amend  the  Law  in  Ireland 
relating  to  the  Registration  of  Birtlis 
and  Deaths.  (2nd  August  1880.) 

Whbbbas  it  is  expedient  to  amend  the  Acts 
relating  to  the  registration  of  births  and  deaths 
in  Ireland : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Mfljestj,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 


in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Registration  of  Births. 

] .  In  the  case  of  every  child  born  alive  after, 
or  whose  birth  has  not  been  registered  previous 
to  the  commencement  of  this  Act,  it  shall  be  the 
duty  of  the  father  and  mother  of  the  child,  and 
in  default    of  the   father  and  mother,  of  the 
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occupier  of  the  house  in  which  to  his  knowledge 
the  child  is  born^  and  of  each  person  present  at 
the  birth,  and  of  the  person  having  charge  of 
the  child,  to  give  to  the  registrar,  within  forty- 
two  days  next  after  such  birth,  information  of 
the  particulars  required  to  be  registered  concern- 
ing such  birth,  and  in  the  presence  of  the  registrar 
to  sign  the  register. 

2.  Where  a  birth  has,  from  the  default  of  the 
parents  or  other  persons  required  to  give  informa- 
tion concerning  it,  not  been  duly  registered,  the 
registrar  may,  at  any  time  after  the  end  of  forty- 
two  days  from  such  birth,  by  notice  in  writing, 
require  any  of  the  persons  required  by  this  Act 
to  give  information  concerning  such  birth  to 
attend  personally  at  the  registrar's  office,  or  at 
any  other  convenient  place  aj)pointed  by  the 
registrar  within  his  district,  within  such  time 
(not  less  than  seven  days  after  the  receipt  of  such 
notice,  and  not  more  than  three  months  from  the 
date  of  the  birth)  as  may  be  specified  in  such 
notice,  and  to  give  information,  to  the  best  of 
such  person's  knowledge  and  belief,  of  the  parti^ 
culars  required  to  be  registered  concerning  such 
birth,  and  to  sign  the  register  in  the  presence  of 
the  registrar ;  and  it  shall  be  the  duty  of  such 
person,  unless  the  birth  is  registered  before  the 
expiration  of  the  time  specified  in  such  requisition, 
to  comply  with  such  requisition. 

3.  In  case  any  living  new-born  child  is  found 
exposed  it  shall  be  the  duty  of  any  person  finding 
such  child,  and  of  any  person  m  whose  charge 
such  child  may  be  placed,  to  give,  to  the  best  of 
his  knowledge  and  belief,  to  the  registrar,  within 
seven  days  after  the  finding  of  such  child,  such 
information  of  the  particulars  required  to  be 
registered  concerning  the  birth  of  such  child  as 
the  informant  possesses,  and  in  the  presence  of 
the  registrar  to  sign  the  register. 

4.  It  shall  be  the  duty  of  the  registrar  to  inform 
himself  carefully  of  every  birth  which  happens 
within  his  district,  and  upon  receiving,  personally, 
from  the  informant  at  any  time  within  three 
months  from  the  date  of  the  birth  of  any  child, 
or  the  finding  of  any  living  new-born  child, 
information  of  the  particulars  required  to  be 
registered  concerning  the  birth  of  such  child, 
forthwith,  in  the  prescribed  form  and  manner,  to 
register  the  birth  and  the  said  particulars  (if  not 
previously  registered),  without  fee  or  reward  from 
the  informant. 

5.  After  the  expiration  of  three  months  next 
after  the  birth  of  any  child,  whether  bom  before 
or  after  the  commenoement  of  this  Act,  a  registrar 
shall  not  register  such  birth  except  as  in  this 


section  provided ;  that  is  to  say,  in  case  ihe  birth 
of  any  cnild  has  not  been  registered  in  aooordanoe 
with  the  principal  Act  the  registrar  may,  after 
three  and  not  later  than  twelve  months  next 
after  the  birth,  by  notice  in  writing,  require  any 
of  the  persons  required  by  this  Act  to  give  infor- 
mation concerning  the  birth  to  attend  personally 
at  the  register  office  within  such  time  (not  less 
than  seven  days  after  the  receipt  of  the  notice, 
and  not  more  than  twelve  months  after  the  date 
of  the  birth)  as  may  be  specified  in  the  notice 
and  to  produce  a  solemn  declaration  (Form  A., 
Schedule  3),  made  before  a  justice  of  the  peace, 
according  to  the  best  of  the  declarant's  knowledge 
and  belief,  of  the  particulars  required  to  be 
registered  concerning  the  birth,  and  sign  the 
register  in  the  presence  of  the  registrar;  and 
upon  any  of  the  said  persons  attending  before  a 
registrar,  whether  in  pursuance  of  a  requisition 
or  not,  and  producing  such  a  declaration  as 
aforesaid,  and  giving  information  concerning  the 
birth,  the  registrar  shall  then  and  there  register 
the  birth  according  to  the  information  of  the 
declarant,  and  both  the  registrar  and  declarant 
shall  sign  the  entry  of  the  birth,  and  the  registrar 
shall  forward  such  declaration  to  the  superin- 
tendent registrar  together  with  the  quarterly 
returns. 

After  the  expiration  of  twelve  months  next  after 
the  birth  of  any  child  that  birth  shall  not  be 
registered  except  with  the  written  authority  of 
the  Registrar  General  for  registering  the  same, 
and  except  in  accordance  with  the  prescribed 
rules,  and  the  fact  of  such  authority  having  been 
given  shall  be  entered  in  the  register. 

Every  person  who  registers  or  causes  to  be 
registered  the  birth  of  any  child  in  contravention 
of  this  section  shall  be  liable  to  a  penalty  not 
exceeding  ten  pounds. 

6.  Any  person  required  by  this  Act  to  give  in- 
formation concerning  a  birth,  who  removes  before 
such  birth  is  registered  out  of  the  district  in 
which  such  birth  has  taken  place,  may,  witiiin 
three  months  after  such  birth,  give  the  infor- 
mation bjT  making  and  signing,  in  the  presmoe 
of  the  registrar  of  the  district  in  which  he  resides, 
a  declaration  in  writing  (Form  B.,  Schedule  3)  of 
the  ])articular8  required  to  be  registered  concern* 
ing  such  birth ;  and  such  registrar,  on  payment 
of  the  appointed  fee,  shall  receive  and  attest  the 
declaration,  and  send  the  same  to  the  registrar  of 
the  district  in  which  the  birth  took  place ;  and 
the  last-mentioned  registrar  shall,  in  the  pie> 
scribed  manner,  enter  the  birth  in  the  register, 
and  the  registrar  shall  state  in  the  informant's 
column  of  the  entry  that  the  information  was 
obtained  from  a  declaration,  and  the  entiy  ao 
made  shall  be  deemed,  for  the  purposes  of  the 
principal  Act,  to  have  been  signed  by  the  perNQ 
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who  signed  the  declaration,  and  the  registrar 
shall  forward  such  declaration  to  the  super- 
intendent registrar  with  the  quarterly  returns. 

A  person  making  a  declaration  in  pursuance  of 
this  section  in  the  case  of  any  birth  shall  be 
deemed  to  have  complied  with  the  provisions  of 
this  Act  as  to  giving  information  concerning  that 
birth,  and  with  any  reauisition  of  the  registrar 
made  under  this  Act  within  the  said  three  months 
to  attend  and  give  information  concerning  that 
birth. 

7.  In  the  case  of  an  illegitimate  child  no  person 
shall,  as  father  of  such  child,  be  rec^uired  to  ^ve 
information  under  this  Act  concerning  the  birth 
of  such  child,  and  the  registrar  shall  not  enter 
in  the  register  the  name  of  an^  person  as  father 
of  such  child,  unless  at  the  joint  request  of  the 
mother  and  of  the  person  acknowledging  himself 
to  be  the  father  of  such  child,  and  such  person 
shall,  in  such  case,  sign  the  register,  together  with 
the  mother. 

8.  When  the  birth  of  any  child  has  been  regis- 
tered and  the  name,  if  any,  by  which  it  was 
registered  is  altered,  or  if  it  was  registered  with- 
out a  name,  when  a  name  is  given  to  it,  the  parent 
or  guardian  of  such  child,  or  other  person  pro- 
curing such  name  to  be  altered  or  given,  may, 
within  twelve  months  next  after  the  registration 
of  the  birth,  deliver  to  the  registrar  or  super- 
intendent registrar  such  certificate  as  herein-efter 
mentioned,  and  the  registrar  or  superintendent 
registrar,  upon  the  receipt  of  that  certificate,  and 
on  payment  of  the  appointed  fee,  shall,  without 
any  erasure  of  the  ongmal  entry,  forthwith  enter 
in  the  proper  column  of  the  entry  in  the  register 
book  the  name  mentioned  in  the  certificate  as 
having  been  given  to  the  child,  and  having  stated 
upon  the  certificate  the  fact  of  such  entry  having 
been  made  shall  forthwith  send  the  said  certificate 
through  the  post  office  to  the  Resistrar  General, 
who  uial],  if  the  birth  has  been  aiuready  included 
in  the  quarterly  return,  add  the  name  to  the 
certified  copy  in  his  office,  and  such  addition  to 
the  entr^  shall  be  held  to  be  as  good  as  if  part  of 
the  original  entiy. 

The  certificate  shall  be  in  the  Form  A.  or  B.  in 
the  First  Schedule  hereunto  annexed,  and  shall 
be  signed  b^  the  minister  or  person  who  per- 
formed the  nte  of  baptism  upon  which  the  name 
was  given  or  altered,  or  if  the  child  is  not  bap- 
tized sh^l  be  signed  by  the  father,  mother,  or 
guardian  of  the  child,  or  other  person  procuring 
the  name  of  the  child  to  be  given  or  altered. 

Every  minister  or  person  who  performs  the  rite 
of  baptism  shall  dehver  the  certificate  required 
bT  this  section,  on  demand,  on  payment  of  a  fee 
of  one  shilling. 

The  provisions  of  this  section  shall  apply  with 


the  prescribed  modifications  in  the  case  of  births 
at  sea,  of  which  a  return  is  sent  to  the  Registrar 
General  of  Births  and  Deaths  in  Ireland. 


Registration  of  Deaths, 

9.  The  death  of  every  person  dying  in  Ireland 
after  the  commencement  of  this  Act,  and  the 
cause  of  such  death,  shall  be  registered  by  the 
registrar  in  the  manner  directed  by  the  principal 
Act  and  this  Act. 

10.  When  a  person  dies  in  a  house  after  the 
commencement  of  this  Act  it  shall  be  the  duty 
of  the  nearest  relatives  of  the  deceased  present 
at  the  death,  or  in  attendance  during  uie  last 
illness  of  the  deceased,  and  in  default  of  such 
relatives,  of  every  other  relative  of  the  deceased 
dwelling  or  being  in  the  same  district  as  the  de- 
ceased, and  in  default  of  such  relatives  of  each 
person  present  at  the  death,  and  of  the  occupier 
of  the  house  in  which,  to  his  knowledge,  the 
death  took  place,  and  in  default  of  the  persons 
herein-before  in  this  section  mentioned,  of  each 
inmate  of  such  house,  and  of  the  person  causing 
the  body  of  the  deceased  person  to  be  buried,  to 
give,  to  the  best  of  his  knowledge  and  bdief, 
to  the  registrar,  within  the  five  days  next  follow- 
ing the  day  of  such  death,  information  of  the 
particulars  required  to  be  registered  concerning 
such  death,  and  in  the  presence  of  the  registrar 
to  sign  the  register. 

11.  Where  a  person  dies  in  a  place  which  is 
not  a  house,  or  a  dead  body  is  found  elsewhere 
than  in  a  house,  it  shall  be  the  duty  of  every 
relative  of  such  deceased  person  having  know- 
ledge of  any  of  the  particulara  required  to  be 
registered  concerning  the  death,  and  in  de^ult  of 
such  relative,  of  every  person  present  at  the 
death,  and  of  any  person  finding,  and  of  any 
person  taking  charge  of  the  bod^,  and  of  the 
person  causing  the  body  to  be  buned,  to  give  to 
the  registrar,  within  the  five  days  next  after  the 
death  or  the  finding,  such  information  of  the 
particulars  required  to  be  registered  concerning 
the  death  as  the  informant  possesses,  and  in  the 
presence  of  the  registrar  to  sign  the  register. 

12.  If  a  person  required  to  give  information 
concerning  any  deaths  sends  to  the  registrar  a 
written  notice  of  the  occurrence  of  the  death, 
accompanied  by  such  medical  certificate  of  the 
cause  of  the  death  as  is  required  by  this  Act  to 
be  delivered  to  a  registrar,  the  information  of  the 
particulars  required  by  the  principal  Act  to  be 
registered  concerning  the  death  need  not  be 
given  within  the  said  five  days,  but  shall,  cot- 
withstanding  such  notice,  be  given  within  four- 
teen days  next  after  the  day  of  the  death  by  the 
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person  giving  such  notice,  or  some  other  person 
requirea  by  this  Act  to  give  the  information. 

13.  Where  any  death  has  from  the  default  of 
the   persons  required  to  give  information  con- 
cerning it  not  being  registered,  the  registrar  may, 
at  any  time  after  the  expiration  of  fourteen  days, 
and  within  twelve  months  from  the  day  of  such 
death,  or  from  the  finding  of  the  dead   body 
elsewhere  than  in  a  house,  bv  notice  in  writing, 
require  any  person  required  by  this  Act  to  give 
iniormation  concerning  such  death  to  attend  per- 
sonally at  the  registrar's  office,  or  at  any  other 
place  appointed  by  the  registrar  within  his  district, 
within  such  time  (not  less  than  seven  days  after 
the  receipt  of  the  notice,  nor  more  than  twelve 
months  after  the  death  or  finding  of  the  dead 
body,)  as  may  be  specified  in  the  notice,  and  to 
give  the  said  information   to  the  best  of  the 
informant's  knowledge  and  belief,  and  to  sign  the 
register  in  the  presence  of  the  registrar ;  and  it 
shall  be  the  duty  of  sucb  person,   unless  the 
death  is  registerea  before  the  expiration  of  the 
time  specified  in  the  requisition,  to  comply  with 
the  requisition. 

14.  It  shall  be  the  duty  of  the  registrar  to 
inform  himself  carefully  of  every  death  which 
happens  within  his  district,  and  upon  receiving 
personally  from  the  informant  at  any  time  within 
twelve  months  after  the  date  of  any  death,  or  of 
the  finding  of  any  dead  body,  information  of  the 
particulars  required  to  be  registered  concerning 
the  death  from  any  person  required  by  this 
Act  to  give  the  same,  forthwith  in  the  prescribed 
form  and  manner  to  register  the  death,  and  the 
said  particulars  (if  not  previously  registered), 
without  fee  or  reward  from  the  informant.  . 

15.  After  the  expiration  of  twelve  months  next 
after  any  death,  or  after  the  finding  of^any  dead 
body  elsewhere  than  in  a  house,  that  death  shall 
not  be  registered  except  with  the  written  autho- 
rity of  the  Registrar  Greneral  for  re^stering  the 
same,  and  except  in  accordance  with  the  pre- 
scribed rules^  and  the  fact  of  such  authority 
having  been  given  shall  be  entered  in  the 
register. 

Every  person  who  registers  or  causes  to  be 
registered  any  death  in  contravention  of  this 
section  shall  be  liable  to  a  penalty  not  exceeding 
ten  pounds. 

16.  Where  an  inquest  is  held  on  anjr  dead 
body  the  jury  shall  inquire  of  the  particulars 
required  to  be  registerea  concerning  the  death, 
and  the  coroner  sbftU  send  to  the  registrar,  within 
five  days  i^r  the  finding  of  the  jury  is  given,  a 
certificate  under  his  hand,  giving  information 
concerning  the  death  and  specifying  the  finding 


of  the  jury  with  respect  to  the  said  particulars, 
and  to  the  cause  of  death,  and  Bpecifyin^  the 
time  and  place  at  which  the  inquest  was  held, 
and  the  registrar  shall,  in  the  prescribed  form 
and  manner,  enter  the  death  and  particulars,  and 
the  registrar  shall  state  in  such  entry  that  the 
information  was  received  from  tbe  coroner. 

Where  an  inc^uest  is  held  on  any  dead  body  no 
person  shall,  with  respect  to  such  dead  body  or 
death,  be  liable  to  attend  upon  a  requisition  of  a 
registrar,  or  be  subject  to  any  penalty  for  fikiling 
to  give  information  in  pursuance  of  any  other 
provision  of  this  Act. 

Burials, 

1 7*  A  coroner  upon  holding  an  inquest  on  any 
body  may,  if  he  thinks  fit,  by  order  under  his 
hand,  authorise  the  body  to  be  buried  before 
registry  of  the  death,  and  shall  give  such  order 
to  the  relative  of  the  deceased  or  other  person 
who  causes  the  body  to  be  buried,  or  to  the 
undertaker  or  other  person  having  charge  of  the 
funeral;  and,  except  upon  holding  an  inquest, 
no  order,  warrant,  or  other  document  for  the 
burial  of  any  body  shall  be  given  by  the  coroner. 

The  registrar  upon  registering  any  death,  or 
upon  receiving  a  written  notice  of  the  occurrence 
of  a  death,  accompanied  by  a  medical  certificate 
as  is  before  provided  by  this  Act,  shall  forthwith, 
or  as  soon  after  as  he  is  required,  give,  without 
fee  or  reward,  either  to  the  person  giving  infor- 
noation  concerning  the  death  or  sending  the  requi- 
sition or  notice,  or  to  the  undertaker  or  other  per- 
son having  charge  of  the  funeral  of  the  deceased, 
a  certificate  as  set  forth  in  Form  D.,  Schedule  1, 
or  as  near  thereto  as  may  be,  under  his  hand  that 
he  has  registered  or  received  notice  of  the  death, 
as  the  case  may  be. 

Every  such  order  of  the  coroner  and  certificate 
of  the  registrar  shall  be  delivered  to  the  person  v^o 
buries  or  performs  any  funeral  or  religious  service 
for  the  burial  of  the  body  of  the  deceased ;  and 
any  person  to  whom  such  order  or  certificate  was 
given  by  the  coroner  or  registrar  who  fails  so  to 
deliver  or  cause  to  be  delivered  the  same  shall 
be  liable  to  a  penaltv  not  exceeding  forty  shillings. 

The  person  who  buries  or  performs  any  funeral 
or  religious  service  for  the  burial  of  any  dad 
body,  as  to  which  no  order  or  certificate  under 
this  section  is  delivered  to  him,  shall,  within  seven 
days  after  the  burial,  give  notice  thereof  in  writing 
to  the  registrar  or  Ke^strar  General,  and  if  he 
fail  so  to  do  shall  be  hable  to  a  penalty  not  ex- 
ceeding ten  pounds :  Provided,  that  sudi  notioe 
ma^  be  comprised  in  and  form  part  of  the  returns 
which  the  clerk,  or  secretary,  or  registrar  to  ereiy 
burial  board  and  cemetery  company,  or  other 
authority  having  charge  of  any  burial  ground,  is 
required  to  make  in  accordance  witii  tbe  jiro- 
visions  of  the  one  hundred  and  ninefy-first  sectioa 
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of  the  Public  Health  (Ireland)  Act,  1878,  as 
amended  by  the  Public  Health  (Ireland)  .^end- 
ment  Act,  1879. 

18.  A  person  shall  not  wilfully  bury  or  procure 
to  be  buned  the  body  of  any  deceased  child  as  if 
it  were  still-bom. 

A  person  who  has  control  over  or  ordinarily 
buries  bodies  in  any  burial  ground  shall  not  per- 
mit to  be  buried  in  such' burial  ground  the  body 
of  any  deceased  child  as  if  it  were  still-born,  and 
shall  not  permit  to  be  buried  or  bury  in  such 
burial  ground  any  still-bom  child  before  there  is 
delivered  to  him  either — 

(ff.)  A  written  certificate  that  such  child  was 
not  born  alive,  signed  by  a  registered 
medical  practitioner  who  was  in  attend- 
ance at  the  birth  or  has  examined  the 
body  of  such  child ;  or 
(b.)  A  declaration  signed  in  the  presence  of  the 
person  giving  permission  for  such  burial 
by  some  person  who  would,  if  the  child 
had  been  bom  alive,  have  been  required 
by  this  Act  to  give  information  concem- 
ing  the  birth,  or  by  the  person  to  whom 
such  permission  is  given,  to  the  effect 
that  no  registered  medical  practitioner 
was  present  at  the  birth,  or  tliat  his  cer- 
tificate cannot  be  obtained,  and  that  the 
child  was  not  bom  alive ;  or 
(c.)  If  there  has  been  an  inquest,  an  order  of 

the  coroner. 
Any  person  who  acts  in  contravention  of  this 
section  shall  be  liable  to  a  penalty  not  exceeding 
ten  pounds. 

19.  Where  there  is  in  the  coffin  in  which  any 
deceased  person  is  brought  for  burial  the  body  of 
any  other  deceased  person,  or  the  body  of  any 
BtiU-bora  child,  the  undertaker  or  other  person 
who  has  charge  of  the  funeral  shall  deliver  to  the 
person  who  buries  or  performs  any  funeral  or 
religious  service  for  the  burial  of  such  body  or 
bocues,  notice  in  writing  signed  by  such  under- 
taker or  other  person,  and  stating  to  the  best  of 
his  knowledge  and  belief  with  respect  to  each 
such  body  the  following  particulars : 

(<t.)  If  the  body  be  tne  body  of  a  deceased 
person  the  name,  sex,  and  place  of  abode 
of  the  said  deceased  person ; 
(6.)  If  the  body  has  been  found  exposed,  and 
the  name  and  place  of  aboae  are  un- 
known, the  fact  of  the  body  having 
been  so  found  and  of  the  said  particulars 
being  unknown ;  and 
(c.)  If  the  Dody  be  that  of  a  deceased  child 
without  a  name,  or  a  still-bom  child, 
the  name  and  place  of  abode  of  the 
father,  or,  if  it  is  illegitimate,  of  the 
mother  of  such  child. 


Such  notice  in  writing  shall,  within  five  davs 
from  the  day  of  burial,  be  forwarded  by  the 
person  who  receives  same  to  the  registrar  of  the 
aistrict  in  which  the  deceased  died  or  to  the  Regis- 
trar General,  as  the  Local  Government  Board  for 
Ireland  may  from  time  to  time  direct. 

Every  person  who  fails  to  comply  with  the  re- 
quirements of  this  section  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds. 

Certificates  of  Cause  of  Death, 

20.  With  respect  to  certificates  of  the  cause  of 
death  the  following  provisions  shall  have  effect : 
(I.)  The  Registrar  General  shall  from  time  to 
time  furnish  to  every  registrar  printed 
forms  of  certificates  of  cause  oi  death 
by  registered  medical  practitioners,  and 
evQTf  registrar  shall  furnish  such  forms 
gratis  to  any  registered  medical  practi- 
tioner  residing  or  practising  in   such 
registrar's  district: 
(2.)  In  case  of  the  death  of  any  person  who 
has  been  attended  during  his  last  illness 
by  a  registered  medical    practitioner, 
that  practitioner  shall  sign  and  give  to 
some  person   required  hj  this  Act  to 
give  information  concerning  the  death 
a  certificate  stating  to  the  best  of  his 
knowledge  and  belief  the  cause  of  death, 
and  such  person  shall  deliver  or  cause 
to  be  delivered  that  certificate  to  the 
registrar,  and  the  cause  of  death  as 
stated  in  that  certificate  shall  be  entered 
in  the  register : 
(3.)  Where  an  inquest  is  held  on  the  body  of 
any  deceased  person  a  medical  certifi- 
cate of  the  cause  of  death  need  not  be 
given  to  the  registrar,  but  the  certificate 
of  the  finding  of  the  jury  furnished  by 
the  coroner  shall  be  sufficient. 
If  any  person  to  whom  a  medical  certificate  is 
given  by  a  registered  medical  practitioner  in 
pursuance  of  this  section  shall  fail  to  deliver  or 
cause  to  be  delivered  that  certificate  to  the  regis- 
trar within  five  days  of  its  receipt,  he  shall  be 
liable  to  a  penalty  not  exceeding  forty  shillings. 

Superintendent  Registrars  and  Registrars, 

21.  Every  superintendent  registrar  and  regis- 
trar shall,  subject  to  the  approval  of  the  Reg^stirar 
General,  appoint,  bv  writing  under  his  hand,  a 
fit  person  to  act  with  him  as  assistant  registrar ; 
ana  every  such  assistant  superintendent  registrar 
or  assistant  registrar,  wnile  so  acting,  shall, 
subject  to  the  control  of  the  superintendent  regis- 
trar or  registrar,  have  all  the  powers,  and  perform 
all  the  duties,  and  be  subject  to  all  the  penalties 
herein  declared  concerning  superintendent  regis- 
trars and  registrars  respectively;  and  every 
superintendent  registrar   or  registrar  shall  be 
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civilly  responsible  for  the  acts  and  omissions  of 
his  assistant. 

From  and  after  the  commencement  of  this 
^ct  every  deputy  superintendent  registrar  and 
deputy  registrar  shall  be^  and  be  styled,  assistant 
superintendent  reoristrar,  or  assistant  registrar,  as 
the  case  may  be,  but  nothing  in  this  Act  shall 
affect  the  rights  or  positions  of  existing  deputy 
superintendent  registrars  or  deputy  registrars. 

Every  such  assistant  shall  hold  his  appoint- 
ment during  the  pleasure  of  the  superintendent 
registrar  or  registrar  by  whom  he  is  appointed, 
but  shall  be  removable  from  his  office  by  the 
Registrar  General. 

22.  If  any  superintendent  registrar  dies, 
resigns,  or  otherwise  ceases  to  hold  his  office, 
his  assistant,  if  any,  and  if  none,  such  person 
as  the  Registrar  General  may  appoint,  shall  be 
interim  superintendent  registrar. 

Every  interim  superintendent  registrar  shall 
act  as  superintendent  registrar,  and  have  all  the 
powers,  and  perform  all  the  duties,  and  be 
subject  to  all  the  obligations  of  a  superintendent 
registrar  until  another  is  duly  appointed. 

The  pro\nsions  of  this  section  shall  apply  to  a 
registrar  in  like  manner  as  if  it  were  enacted  with 
the  substitution  of  the  word  registrar  for  superin- 
tendent registrar. 

If  a  registrar  for  any  district  dies,  resigns,  or 
otherwise  ceases  to  hold  his  office,  and  there  is 
no  interim  registrar,  then  the  superintendent 
legistrar  shall,  when  so  re(;^uired  by  the  Registrar 
General,  appoint  an  intenm  registrar  for  such 
district. 

23.  Every  superintendent  ref^strar  and  regis- 
trar respectively  shall  be  entitled  to  the  fees 
specified  in  the  Second  Schedule  to  this  Act,  and 
every  such  fee  shall  be  paid  to  him  by  the  persons 
and  on  the  occasions  pointed  out  in  such  schedule 
and  may  be  recovered  as  a  debt  due  to  him,  and, 
subject  to  the  prescribed  rules,  he  may  refuse  to 
comply  with  any  application  voluntarily  made  to 
him  until  the  fee  is  paid. 

24.  A  registrar  shall,  upon  demand  made  at 
the  time  of  registering  any  birth  by  the  person 
giving  the  information  concerning  tne  birtn,  and 
upon  payment  of  a  fee  not  exceeaing  threepence, 
give  to  such  person  a  certificate  under  his  hand, 
in  the  prescrioed  form  (E.  in  First  Schedule),  of 
having  registered  that  birth. 

25.  The  Registrar  General  shall  supply  to  every 
superintendent  registrar  suitable  forms  wherein 
to  make  indexes  of  the  register  books  in  his 
office,  and  such  Buperintendent  registrar  shall 
cause  such  indexes  to  be  made  in  such  form  and 
manner  as  may  from  time  to  time  be  directed  by 


the  Registrar  General,  and  to  be  kept  with  the 
other  records  of  his  office. 

All  such  indexes,  whether  made  before  or  after 
the  commencement  of  this  Act,  shall  be  kept  by 
the  superintendent  registrar  with  the  records  of 
his  office,  and  shall  be  delivered  with  the  same 
to  his  successor  in  office,  as  directed  by  the 
principal  Act. 

Subject  to  such  regulations  as  shall  be  made 
from  time  to  time  by  the  Registrar  General  with 
the  approval  of  the  Lord  Lieutenant,  every 
person  shall  be  entitled  at  all  reasonable  times 
to  search  the  said  indexes,  and  also  the  r^pster 
books,  a.nd  to  have  a  certified  copy  of  any  entiT 
or  entries  in  any  register  book,  under  the  hand 
of  the  superintendent  registrar  or  registrar,  as 
the  case  may  be,  who  shall  have  the  custody 
of  the  same  for  the  time  bein|^,  on  payment  in 
each  case  of  the  appointed  fee,  in  addition  to  the 
stamp  duty  of  one  penny  imposed  by  the  Act  of 
the  session  held  in  the  thirty-third  and  thirty- 
fourth  years  of  the  reign  of  Her  present  Migestj, 
chapter  ninety-seven. 

26.  Every  registrar  who  refuses,  or,  without 
reasonable  cause,  omits  to  register  any  birth  or 
death  or  particulars  concerning  which  information 
has  been  tendered  to  him  by  an  informant,  and 
which  he  ought  to  register,  or  neglects  to  forward 
to  the  registrar  of  another  district  the  declaration 
required  by  section  six  of  this  Act,  and  every 

Eerson  having  the  custody  of  any  register  book  of 
irths  and  deaths  who  carelessly  loses  or  iigures 
or  allows  the  injury  of  the  same,  shall  be  liable  to 
a  penalty  not  exceeding  fifty  pounds. 

Correetkm  of  Errors* 

27.  With  regard  to  the  correction  of  enon 
in  registers  of  births  and  deaths  it  shall  be 
enacted  as  follows : 

(1.)  No  alteration  in  any  such  register  shall  be 
made  except  as  authorised  by  this  Act. 

(2.)  Any  clerical  errors,  whether  they  occuned 
before  or  after  the  commencement  of 
this  Act,  which  may  from  time  to  time 
be  discovered  in  any  such  register  may 
be  corrected  bv  any  person  authorised 
in  that  behalf  by  the  Registrar  General, 
subject  to  the  prescribed  rules. 

(3.)  An  error  of  fact  or  substance  in  any  such 
register  may  be  corrected  by  entry  in 
the  margin  (without  any  alteration  of 
the  original  entry)  by  the  officer  having 
the  custody  of  the  register  upon  pay- 
ment of  the  appointed  fee,  and  upon 
production  to  him  by  the  person  re- 
quiring such  error  to  be  corrected  of  s 
statutory  declaration  (Form  C,  Schedule 
Three),  setting  forth  the  nature  of  the 
error  and  the  true  facts  of  the  case,  snd 
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made  bj  one  or  more  persons  required 
by  this  Act  to  give  information  con- 
cerning the  birth  or  death  with  reference 
to  which  the  error  has  been  made,  or  in 
default  of  such  persons,  then  by  two 
credible  persons  naving   knowledge  of 
the  truth  of  the  case ;  and  it  shall  be 
the  duty  of  the  registrar,  on  becoming 
aware  of  any  error  in  fact  or  substance, 
to  send  a  requisition  to  the  informant 
requiring  him  to  attend  and  correct 
same. 
(4 . )  Where  an  error  of  fact  or  substance  (other 
than  an  error  relating  to  the  cause  of 
death)  occurs  in  the  information  given 
by  a  coroner's  certificate  concerning  a 
dead  body   upon  which  he  has  held 
an  inquest,  the  coroner,  if  satisfied  by 
evidence  on  oath  or  statutory  declara- 
tion that  such  error  exists,  may  certify 
under  his   hand  (Form  D.,   Schedule 
Three,)  to  the  officer  having  the  custody 
of  the  register  in  which  such  informa- 
tion is  entered  the  nature  of  the  error 
and  the  true  facts  of  the  case  as  ascer- 
tained by  him  on  such  evidence,  and  the 
error  may  thereupon   be    corrected  by 
such  officer  in  the  register,  by  entering 
iu  the  margin  (without  any  alteration  of 
the  original  entry)  the  facts  as  so  certi- 
fied by  the  coroner,  and  such  declara- 
tion or  certificate  shall  accompany  the 
quarterly  certified  copies. 
And  whenever  such  correction  shall  have  been 
made  in  any  entry  of  birth  or  death  subsequently 
to  the  transmission  to  the  General  Register  Office 
of  the  return  of  certified  copies  containing  such 
entry,  such  declaration  or  certificate  of  coroner 
shall  be  forthwith  sent  through  the  post  office 
to  the  Registrar  General,  who  shall  cause  such 
correction  to  be  made  in  the  certified  copy,  and 
such  addition  shall  be  held  to  be  good  as  if  part 
of  the  original  entry. 

Miscellaneous. 

28.  An  entry,  or  certified  copy  of  an  entry,  of 
a  birth  or  death  in  a  register  under  the  principal 
Act,  or  in  a  certified  copy  of  such  a  register,  shall 
not  be  evidence  of  sucn  birth  or  death,  unless 
such  entry  either  purports  to  be  signed  by  some 
person  professing  to  be  the  informant,  and  to  be 
such  a  person  as  is  required  by  law  at  the  date  of 
such  entry  to  give  to  the  registrar  information 
concerning  such  birth  or  death,  or  purports  to  be 
made  upon  a  certificate  from  a  coroner,  or  in 
pursuance  of  the  provisions  of  this  Act  with 
respect  to  the  registration  of  births  and  deaths  at 
sea,  or  in  pursuance  of  section  six  of  this  Act. 

When  more  than  three  months  have  intervened 
between  the  day  of  the  birth  and  the  day  of  the 


registration  of  the  birth  of  any  child,  the  entry 
or  certified  copy  of  the  entzy  made  after  the  com- 
mencement or  this  Act  of  tne  birth  of  such  child 
in  a  register  under  the  principal  Act,  or  in  a 
certified  copy  of  such  a  register,  shall  not  be 
evidence  of  such  birth,  unless  such  entry  pur- 
ports,— 
(a.)  If  i^  appear  that  not  more  than  twelve 
months  have  so  intervened,  to  contain 
a  marginal  note  that  a  statutory  decla- 
ration has  been  made  by  a  properly 
qualified  informant ; 
(6.)  If  more  than  twelve  months  have  so  inter- 
vened, to  have   been    made  with  the 
authority  of  the  Registrar  General,  and 
in  accordance  with  the  prescribed  rules. 
Where  more  than  twelve  months  have  inter- 
vened between  the  day  of  a  death  or  the  finding 
of  a  dead  body  and  the  day  of  the  registration  of 
the  death  or  the  finding  of  such  body,  the  entry 
or  certified  copy  of  the  entry  made  after  the  com- 
mencement of  this  Act  of  the  death  in  a  register 
under  the  principal  Act,  or  in  a  certified  copy  of 
such  register,  shall  not  be  evidence  of  such  death, 
unless  such  entry  purports  to  have  been  made  with 
the  authority  of  the  Registrar  General,  and  in 
accordance  with  the  prescribed  rules. 

29.  Any  person  re(|uired  by  the  principal  Act, 
or  this  Act,  to  give  information  concernmg  any 
birth  or  death,  or  any  living  new-born  child,  or 
any  dead  body,  who  shall  neglect  or  refuse  to 
give  such  information,  or  shall  wilfully  refuse 
to  answer  any  question  put  to  him  by  the  regis- 
trar, relating  to  the  particulars  required  to  be 
registered  concerning  such  birth  or  death,  or  shall 
fail  to  comply  with  any  requisition  of  the  regis- 
trar made  in  pursuance  of  the  principal  Act  or 
this  Act,  and  every  person  who  shall  refuse  or 
fail,  without  reasonable  excuse,  to  give  or  send 
any  certificate  in  accordance  with  the  provisions 
of  the  principal  Act  or  this  Act,  shall  be  liable  to 
a  penalty  not  exceeding  forty  shillings  for  each 
offence ;  and  the  parent  of  any  child  who  fails  to 
give  information  concerning  the  birth  of  such  child 
as  required  by  the  principal  Act  or  thb  Act  shall 
be  liable  to  a  like  penalty ;  and  a  person  required 
by  the  principal  Act  or  this  Act  to  give  infor- 
mation concerning  a  death  in  the  first  instance, 
and  not  merely  in  default  of  some  other  person, 
shall,  if  such  information  as  is  reouired  by  the 
principal  Act  or  this  Act  be  not  auly  given,  be 
liable  to  the  same  penalty. 

30.  Any  person  who  commits  any  of  the  follow- 
ing offences ;  that  is  to  say, 

(1.)  Wilfully  makes  any  false  answer  to  any 
question  put  to  him  by  a  registrar  re- 
lating to  the  particulars  required  to  be 
registered  concerning  any  birth  or  death, 
or  wilfully  gives  to  a  registrar  any  false 
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information  concerniDg    any  birth    or 
death,  or  the  cause  of  any  death ;  or 
(2.)  Wilfully  makes  any  feAse  certificate  or 
declaration  under  or  for  the  purposes  of 
this  Act,  or  forges  or  falsifies  any  such 
certificate  or  declaration,  or  any  order 
under  this  Act,  or,  knowing  any  such 
certificate,  declaration,  or  order  to  be 
false  or  forged,  uses  the  same  as  true, 
or  gives  or  sends  the  same  as  true,  to 
any  person ;  or 
(3.)  Wilfully  makes,  gives,  or  uses  any  false 
statement    or   representation    as    to  a 
child  bom  alive  having  been  still-born, 
or  as  to  the  body  of  a  deceased  person 
or  a  still-bom  child  in  any  coffin,  or 
falsely  pretends  that  any  child    bom 
alive  was  still-born ;  or 
(4.)  Makes  any  false  statement  with  intent  to 
have  the  same  entered  in  any  register  of 
births  or  deaths, 
shall  for  each  ofEence  be  liable  on  summary  con- 
viction to  a  penalty  not  exceeding  ten  pounds, 
and  on  conviction  on  indictment  to  fine,  or  to 
imprisonment,  with  or  without  hard  labour,  for  a 
term  not  exceeding  two  years,  or  to  penal  servi- 
tude for  a  term  not  exceeding  seven  years. 

31.  All  notices,  informations,  declarations, 
certificates,  reouisitions,  returns,  and  other  docu- 
ments requirea  or  authorised  by  this  Act  to  be 
delivered,  sent,  or  given  to  the  Registrar  General, 
a  superintendent  registrar,  or  a  registrar,  or  by  a 
registrar  to  a  person  who  is  required  to  give 
information  concerning  anv  birth  or  death,  or 
who  gives  notice  of  any  death,  may  be  sent  bv 
post  in  a  prepaid  letter,  and  the  date  at  which 
they  woula  be  delivered  to  the  person  to  whom 
they  are  sent  in  the  ordinary  course  of  post 
shall  be  deemed  to  be  the  date  at  which  the^ 
are  received ;  and  in  proving  such  sending  it 
shall  be  sufficient  to  prove  that  the  letter  was 
prepaid,  properly  addressed,  and  put  into  the 
post. 

32.  In  the  principal  Act  and  this  Act — 

The  term  "  general  search  "  shall  mean  a 
search  during  any  number  of  successive 
hours  not  exceeding  six,  without  stating 
the  object  of  the  search ;  and 

The  term  "  particular  search  "  shall  mean  a 
search  over  any  period  not  exceeding  five 
years  for  any  given  entry. 

33.  The  forms  in  the  First  Schedule  to  this 
Act,  or  forms  as  nearly  resembling^  the  same  as 
circumstances  admit,  shall  be  used  m  all  cases  in 
which  they  are  applicable,  and  when  so  used  shall 
be  valid  in  law. 

34.  It  shall  be  lawful  for  the  Lord  Lieutenant 


or  the  Registrar  General,  with  the  consent  of  the 
Lord  Lieutenant,  by  order,  to  alter  from  time  to 
time  all  or  any  of  the  forms  contained  in  the 
schedules  to  the  principal  Act  and  this  Act,  or  in 
any  order  under  this  section,  in  such  manner  as 
may  appear  to  them  best  for  carrying  into  effect 
the  principal  Act,  or  to  prescribe  new  forms  for 
that  purpose,  and  from  time  to  time  to  make 
regulations  for  prescribing  any  matters  authorised 
by  this  Act  to  be  prescribed,  and  to  revoke  and 
alter  such  regulations. 

Anv  order  made  in  pursuance  of  this  section 
shall  be  published  in  the  Dublin  Gazette,  and 
shall  be  laid  before  both  Houses  of  Pbriiament,  if 
Parliament  is  sitting,  within  fourteen  days  after 
the  issue  of  the  same,  or  if  Parliament  is  not  then 
sitting,  within  fourteen  days  after  the  commence- 
ment of  the  then  next  session. 

Every  form  when  altered  in  pursuance  of  this 
section  shall  have  the  same  effect  as  if  it  had  been 
contained  in  a  schedule  to  the  principal  Act  or 
this  Act,  as  the  case  may  be,  and  eveiy  regula- 
tion made  in  pursuance  of  this  section  shall, 
while  in  force,  have  the  same  effect  as  if  it  were 
enacted  in  this  Act. 

35.  All  fines  and  forfeitures  imposed  hj  the 
principal  Act  and  all  penalties  imposed  by  Uus  Act 
may,  unless  otherwise  directed,  be  recovered  in  a 
summary  manner  as  laid  down  in  section  sixty- 
five  of  the  principal  Act ;  that  is  to  say,  with 
respect  to  the  police  district  of  Dublin  metepolia, 
subject  and  according  to  the  provisions  or  any 
Act  regulating  the  powers  and  auties  of  justiees 
of  the  peace  for  sucn  district,  or  of  the  police  of 
such  district ;  and  with  respect  to  other  parts  of 
Ireland,  before  a  justice  or  lustices  of  the  peace 
sitting  in  petty  sessions,  subject  and  according  to 
the  provisions  of  the  Petty  Sessions  (Irelimd) 
Act,  1851,  and  any  Act  amending  the  same. 

36.  A  prosecution  or  indictment  for  an  offenee 
under  this  Act  shall  be  commenced  at  any  time 
within  three  years  after  the  commission  of  such 
offence. 

37.  The  particulars  required  to  be  registered 
concerning  a  birth  or  death  shall  be  the  partiea- 
lars  specified  in  the  forms  in  Schedules  A.  and  B. 
respectively  to  the  principal  Act, 

38.  In  this  Act,  if  not  inconsistent  with  the 
context, — 

The  term  "  principal  Act "  means  the  Act  of 
the  session  of  the  twenty-sixth  year  of  the 
reign  of  Her  Mi^estjr,  chapter  eleven : 

The  term  "  public  institution  '*  means  a  prison, 
ook-up,  workhouse,  barracks,  lunatie  ajulmn , 
hospital,  and  any  prescribed  public,  religiooi^ 
or  charitable  institution : 
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The  term  "  house  "  includes  a  puhlic  institution 
as  ahove  defined : 

The  term  *' occupier "  includes  the  governor* 
keeper,  master,  matron,  superintendent,  or 
other  chief  resident  officer  of  every  puhlic 
institution,  and  where  a  house  is  let  in  sepa- 
rate apartments  or  lodgings  includes  any 
person  residing  in  such  house  who  is  the 
person  under  whom  such  lodgings  or  sepa- 
rate apartments  are  immediately  held,  or  nis 
agent,  and  by  such  term  shall  all  the  persons 
above  mentioned  be  described  when  acting 
as  informants : 

The  term  *' relative"  includes  a  relative  by 
marriage: 

The  term  "prescribed"  means  prescribed  by 
regulations  made  from  time  to  time  in  pur- 
suance of  section  eleven  of  the  principal  Act 
or  of  this  Act : 

The  term  "  appointed  fee  "  means  the  fee  speci- 
fied in  the  Second  Schedule  to  this  Act : 

The  term  "guardians"  includes  any  body  of 
persons  performing  the  functions  of  guardians 
within  the  meaning  of  the  Acts  relating  to 
the  relief  of  the  poor. 

39.  Where  reference  is  made  in  this  Act  to  a 
registrar  or  superintendent  registrar  in  connexion 
with  any  birth  or  death  or  other  event,  or  any 
register,such  reference  shall  (unless  the  contrary  faie 
expressed)  be  deemed  to  be  made  to  the  registrar 
who  is  the  registrar  for  the  district  in  which  such 
birth  or  death  or  other  event  took  place,  or  who 
keeps  the  register  in  which  the  birth  or  death  or 
other  event  is  or  is  required  to  be  registered,  or 
who  keeps  the  register  referred  to,  and  to  the 
superintendent  registrar  who  superintends  such 

registrar  as  aforesaid. 

40.  This  Act  shall  not  come  into  operation 
until  the  first  day  of  January  one  thousand  eight 


hundred  and  eighty-one,  which  day  is  referred  to 
in  this  Act  as  the  commencement  of  this  Act. 

41.  This  Act,  save  as  is  herein  otherwise 
expressly  provided,  shall  extend  only  to  Ireland. 

42.  This  Act  shall,  so  far  as  is  consistent  with 
the  tenor  thereof,  be  construed  as  one  with  so 
much  as  is  unrepealed  of  the  principal  Act; 
and  that  Act,  together  with  this  Act,  may  be 
cited  as  the  Births  and  Deaths  Registration  Acts 
(Ireknd),  1863  to  1880. 

43.  This  Act  may  be  cited  as  the  Births  an  d 
Deaths  Registration  Act  (Ireland),  1880. 

Repeal. 

44.  The  Act  specified  in  the  Fourth  Schedule 
to  this  Act  is  herebv  repealed,  from  and  after  the 
commencement  of  this  Act,  to  the  extent  specified 
in  the  third  column  of  that  schedule. 

Provided  that  this  repeal  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered  under 
any  enactment  hereby  repealed,  or  the 
proof  of  any  past  act  or  thing ;  or, 

(6.)  Any  right,  privilege,  obligation,  or 
liability  acquired,  accrued,  or  incuned 
under  any  enactment  hereby  repealed ; 
or 

(c.)  Any  penalty,  forfeiture,  or  punishment 
incurred  in  respect  of  any  offence  com- 
mitted against  any  enactment  hereby 
repealed ;  or, 

(</.)  Any  investigation,  legal  proceeding,  or 
remedy  in  respect  of  any  such  right, 
privilege,  obligation,  liability,  peniStY, 
forfeiture,  or  punishment  as  aforesaia : 
and  any  such  investigation,  legal  pro- 
ceeding, and  remedy  may  be  carried 
on  as  if  this  Act  had  not  passed. 


Schedules. 


First  Schedule. 


Form  B. 


Sections. 


Form  A. 
Form  certifying  Name  given  in  Baptism. 


I, 


,of 


,  in  the  county  of 


do  hereby  certify  that  on  the 
baptized  by  the  name  of  a 

produced  to  me  by  as  the 

and  declared  by  the  said 
bom  at  in  the  county  of 

18 

Witness  my  hand  this 


18  1 
male  child 
of 

to  have  been 

on  the 


Form  certifying  Name  given  not  in 

Baptism. 

I,  ,  do  hereby  certify  that  the        male 

child  bom  on  the  ,  at  in  the  county 

of      .     >  ^  ^tid  ^is  wife,  and  regis- 

tered in  the  district  of  on  the  18       , 

has  (without  being  baptized)  received  the  name 
of 

Witness  my  hand  this  18 


18 


} 


of 
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Section  24. 


Section  2S. 


Form  C. 

Form  for  altering  Name  entered  in 

Register. 

I,  ,  do  certify  that  the  male  child  born 

on  the  day  of  18        ,  at  in 

the  county  of  ,  to  and  his  wife, 

and  registered  in  the  district  of  on  the 

day  of  18        ,  has  since  had  (his  or  her) 

name  altered  to 

Witness  my  hand  this  day  of 

18 


} 


of 


Form  D. 


Form  certifying  Information  of  Death 
GIVEN  TO  Registrar. 

I  certify  that  I  have  this  day  of 

18       ,  (registered  the  death  or  received  notice  of 
the  death)  of  ,  said  to  have  died  the 

day  of  18        at 

Witness  my  hand  this  day  of 

18 

Registrar. 
District 
The  blanks  and  the  words  in  italics  to  be  filled 
in  according  to  the  facts. 


Form  £. 


Form  certifying  that  Birth  has  been 

registered. 

I  certify  that  I  have  this 
18        registered  the  birth  of 
female)  child,  at  entry  No. 
been  bom  at  on  the 

18 

Witness  my  hand  this 
18 


day  of 

,  a  (male  or 
,  said  to  have 
day  of 


day  of 
Registrar. 


District 

The  blanks  and  words  in  italics  to  be  filled  in 
according  to  the  facta. 


Second  Schedule. 


Fees  to  Registrars  and  Superintendent  Registrars. 

Upon  the  reoristration  of  a  birth  when  the  child 
is  more  than  three  months  old,  if  it  is  not  more 
than  twelve  months  old,  to  the  registrar  (unless 
the  delay  is  occasioned  by  his  failure  to  issue  a 
requisition,  or  otherwise  bv  his  default)  two 
shulingB  and  sixpence,  ana  if  it  is  more  than 
twelve  months  ola,  and  is  registered  with  the 


authority  of  the  Registrar  General,  io  registrar 
(unless  the  delay  is  occasioned  by  his  fiulure  to 
issue  a  requisition,  or  otherwise  b^  his  default) 
five  shillings,  to  be  paid  by  the  mformant  or 
declarant. 

Upon  the  registration  of  a  death  with  the 
authority  of  the  Registrar  General  after  the 
expiration  of  twelve  months,  to  the  reRistiar 
(unless  the  delay  is  occasioned  by  his  failure 
to  issue  a  requisition,  or  otherwise  by  his  default) 
five  shillings,  to  be  paid  by  the  informant  or 
declarant. 

For  taking,  attesting,  and  transautting  a 
declaration  made  by  an  informant  respecting  a 
birth  which  occurred  in  another  distnct,  to  the 
registrar  attesting  the  declaration  two  shillings, 
to  be  paid  b^  the  informant. 

For  entenng  the  baptismal  or  other  name  of 
child  upon  certificate  produced  after  registry  of 
birth,  to  superintendent  registrar  or  registrar  one 
shilling,  to  oe  paid  by  the  person  requiring  the 
name  to  be  entered. 

Correction  of  error  of  fact  or  substance  in 
register,  to  superintendent  registrar  or  registrar 
two  shillings  and  sixpence,  to  be  paid  By  the 
person  requiring  the  error  to  be  corrected. 

For  every  search,  to  the  superintendent  regis- 
trar, to  be  paid  by  the  applicant  for  the  search, 
if  it  is  a  general  search,  five  shillings,  if  it  is  a 
particular  search,  one  shilling. 

For  a  certified  copy  of  any  entry  given  bv  the 
superintendent  registrar,  two  shillings  ana  six- 
pence to  the  superintendent  registrar,  to  be  paid 
Dy  the  applicant. 

For  every  search,  to  the  registrar,  to  be  paid  by 
the  applicant  for  the  search,  one  shilling. 

For  a  certified  copy  of  an^  entry  given  by  the 
registrar,  two  shillings  and  sixpence  to  the  itgb- 
trar,  to  be  paid  by  the  applicant. 

Third  Schedule. 


Form  A. 


S0cU< 


Registration  of  Births  and   Deaths  in 

Ireland. 

Declaration,  in  case  of  Registration  of  Births  to 
be  made  by  a  qualified  Informant  before  a  .  g, 
Justice  of  the  Peace,  «r.  sl    ■ 

Superintendent  Registrar's  District,  l^r.-  - 

Registrar's  District,  cianu 

I,*  ,  being^  of  the  child  named  k  Hrr- 

,  do    solemnly  and   sincerely  declare,  •?'*  »V 
according  to  the   best   of  mv  knowledge  and  ^^  . ' 
belief,  that  the  said  child  was  oom  on  the  tiie  -  -'■  ^ 

day  of  18      at  ,  and  is  of  the  SSji ^  . 

sex,  that  the  name  and  surname  of  the  hiher  of  tn^  «-c.- 
the  said  child  are  ,  and  his  dwelling  place  ^'  '^^. 

is  ,  that  the  name  and  surname  of  tbe.^^l^. 

mother  of  the  said  child  are  ,  that  heror*r-^' 

maiden  surname  is  ,  and  that  Uie  rank  or  ^^""^^ 
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profeBsion  of  the  father  of  the  said  child  is  that 
of 


18 


Signature  of  person  making  declaration^ 
Dedared  before  me  this  day  of 

Justice  of  the  Peace  for  the  County  of 


N.B. — ^This  declaration  is  to  be  made  in  all 
cases  of  birth  registered  after  three  months^  and 
not  after  twelve  months,  following  the  birth. 


Form  B. 


Registration  op  Births  and  Dbaths  in 

Ireland. 

Declaration,  in  case  of  Reoistration  of  Birth,  to 
be  made  by  a  qualified  informant  who  has  left 
the  District  in  which  a  Birth  occurred  before 
it  had  been  registered. 

Superintendent  Registrar's  District/ 

Registrar's  District,^ 

I,^  ,  formerly  of  ,  and  now  residing 

at  ,  beings  of  the  child  named  , 

do  solemnly  and  sincerely  declare,  according  to 
the  best  of  my  knowledge  and  belief,  that  the 
said  child  was  bom  on  the  day  of 

18    ,  at  in  the  district  of  ,  and  is  of 

the  sex,  that  the  name  and  surname  of  the 

father  of  the  said  child  are  ,  and  his  dwelling 

place  is  ,  that  the  name  and  surname  of  the 

mother  of  the  said  child  are  ,  and  that  her 

maiden  surname  is  ,  and  that  the  rank  or 

profession  of  the  father  of  the  said  child  is  that 
of  ;  and  I  also  solemnly  and  sincerely 

declare  that,  having  left  the  district  in  which  the 
above  birth  occurred,  I  am  now  desirous  that  it 
should  be  registered  in  accordance  with  the  pro- 
visions of  the  sixth  section  of  the  Births  and 
Deaths  Regbtration  Act  (Ireland),  1880. 

Signature  of  person  making  declaration. 

Declared  before  me  this  day  of 

Registrar  for  the  District  of 

This  declaration  is  to  be  forwarded  to  the 
registrar  of  the  district  in  which  the  birth  took 
place  by  the  re^trar  of  the  district  before  whom 
the  declaration  is  made. 


18 


Form  C. 

Registration  of  Births  and  Deaths  in 

Ireland. 

Statutory  Declaration,  in  case  of  error  of  fact  or 
substance  in  a  Register  of  Births  or  Deaths, 
to  be  made  by  a  qualified  Informant  before  a 
Justice  of  the  Peace. 

Superintendent  Registrar's  District, 

Registrar's  District, 

,  being  of  the  person  whose 

was  entered  on  the  day  of 

,  at  No.  in  the  register  of  of  the 

above  district,  do  solemnly  and  sincerely  declare, 
according  to  the  best  of  my  knowledge  and 
belief,  that  it  is  erroneously  stated  that*  ,  and 
that  instead  thereof  it  should  be  stated  that^ 

Signature  of  party  making  declaration. 

Declared  before  me  this  day  of 

18    .  ^ 

Justice  of  the  Peace  for  the  County  of 


Section  27. 


I, 


18 


Form  D. 

Rboistbatign  of  Births  and  Deaths  in 

Ireland. 

Certificate  in  case  of  error  of  fact  or  substance 
{other  than  an    error  relating  to  cause  of 
Death)  in  a  Coroner's  Certificate  concerning 
a  dead  body,  to  be  swned  by  the  Coroner, 
Superintendent  Registrar's  District, 
Registrar's  District, 
I,  ,  coroner  for  the  county  of  ,  do 

hereby  certify  that  in  the  certificate  signed  by  me 
respecting  the  dead  body  of  ,  of  , 

on  which  an  inquest  was  held  on  the  day 

18    ,  it  was  incorrectly  stated  that*        , 
whereas  it  should  have  been  stated  that^  , 

as  has  been  proved  to  my  satisfaction  by  the 

Certified  by  me 

Coroner  for  the  County  of 
this  day  of  18     . 


*  Here  state 
the  in- 
correct par- 
ticulars as 
given  in 
entry  in 
registry. 

*»  Here  stnte 
the  correct 
particulars 
which 
should  be 
added  to 
theentrj'. 
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Fourth  Schedule. 

A  description  or  citation  of  a  portion  of  an  Act 
is  inclusive  of  the  words,  section,  or  other  part 
first  or  last  mentioned,  or  otherwise  referred  to  as 
forming  the  beginning  or  as  forming  the  end 
of  the  portion  comprised  in  the  description  or 
citation. 


•  Here  state 
particulars 
as  in- 
correctly 
given  in  the 
certificate 
of  finding 
of  jury. 

^  Here  state 
the  correct 
particulars 
which' 
should  be 
added  to 
the  entry. 

Section  M. 
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Session  and  Chapter. 

Title  or  abbreviated  Title. 

Extent  of  repeal. 

26Vict.  c.  11.       - 

An  Act  for  the  Registration  of 
Births  and  Deaths  in  Ire- 
land.    (20th  April  1863.) 

1 

1 

PreUminarj  to  Act,  from  the  wordi 
"  general  search  "  to  *'  stating  objects 
of  search." 

Section  twenty-six,  from  the  words 
"in  QAHe  of  the  death"  to  end  of 
section. 

Sections  thirty-one,  thirty-two,  thirty- 
three,  thirty-four,  thirty-five,  thir^- 
six,  thirty-seven,  thirty-eight,  forty- 
four,  forty-six,  fif  ty-one,and  fifty-five. 

Chap.   14. 


Belief  of  Distress  (Ireland)  Amendment  Act^  18S0. 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Short  title. 

2.  Amendment  ofi'S  Vict.  c.  4. 

3.  Powers  of  Board  of  Works. 

4.  Terms  upon  which  Commissioners  may  undertake  works. 

5.  Power  to  undertake  works. 

6.  Management  and  maintenance  of  works  when  constructtd. 

7.  Amendment  of  terms  of  loans  to  boards  of  guardians. 

8.  Funds  for  preliminary  expenses  of  loans. 

9.  Grant  of  out-door  relief, 

10.  Definition  of  improvements  under  s.  4.  q^  33  4*  34  Vict.  c.  46. 

11.  Postponement  of  making  special  rate  under  43  Vict.  c.  1. 

12.  Guardians  to  be  at  liberty  to  sell  seed  sufficient  for  two  acres. 

13.  Railway  and  other  loans. 

14.  Guarantees  by  presentment  sessions. 

15.  Supplementary  provisions  as  to  presentments. 

16.  Interpretation. 

Schedule. 


An  Act  to  amend  the  Belief  of  Distress 
(Ireland)  Act,  1880;  and  for  other 
purposes  relating  .thereto. 

(2nd  August  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Relief  of 
Distress  (Ireland)  Amendment  Act,  1880. 

2.  Whereas  by  the  seventeenth  section  of  the 
Relief  of  Distress  (Ireland)  Act,  1880,  it  is  enacted 


that  the  Commissioners  of  Church  Temporalitiet 
in  Ireland  shall  advanoe  to  the  Commiiwioncw  of 


Public  Works,  out  of  any  moneys  at  their 
posal  or  which  they  may  raise  on  the  security  of 
their  annual  income,  such  sum  or  sums  not  ex* 
ceedinff  in  the  whole  the  sum  of  seven  hundred 
and  fifty  thousand  pounds  as  the  Commianonen 
of  the  Treasury  mav  from  time  to  time  direct, 
and  whereas  the  said  limited  sum  has  been  foond 
insufficient  for  the  purposes  of  the  Act:  And 
whereas  it  is  desirable  to  enable  the  Commis- 
sioners of  Public  Works  on  the  recommen- 
dation of  the  Local  Government  Board  to  advance 
moneys  b^r  way  of  grant  to  the  board  of  goardiant 
in  any  union  authorised  to  give  out-door  vehef 
under  section  three  of  the  Relief  of  Distress 
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(Ireland)  Act,  1880,  snbject  to  the  restrictions 
and  conditions  herein-after  set  forth : 

Therefore,  the  seventeenth  section  of  the  said 
Act  shall  be  construed  as  if  the  words  one  million 
five  hundred  thousand  pounds  were  therein  sub- 
stituted  for  the  words  seven  hundred  and  fifty 
thousand  pounds :  And  with  the  view  of  facili- 
tating the  raising  of  the  said  increased  sum,  the 
Commissioners  for  the  Reduction  of  the  National 
Debt  and  the  Commissioners  of  Church  Tempo- 
ralities may  from  time  to  time  vary  the  terms  for 
the  repayment  of  any  loan  made  or  to  be  made 
by  the  Commissioners  for  the  Reduction  of  the 
>fational  Debt,  and  the  security  for  such  loan : 
And  the  Treasury  mav,  if  they  think  fit,  from 
time  to  time  continue  their  guarantee  to  the  loan 
and  security  varied  as  aforesaid. 

The  Commissioners  of  Public  Works  in  Ireland 
may  from  time  to  time  on  the  recommendation  of 
the  Local  Government  Board  grant  to  the  board 
of  guardians  in  any  union  authorised  to  give 
outndoor  relief  under  the  third  section  of  the 
Relief  of  Distress  (Ireland)  Act,  1880,  out  of  the 
said  sum  of  one  million  five  hundred  thousand 
pounds,  such  moneys  as  the  Local  Government 
Board  may  find  necessair,  having  regard  to  the 
financial  condition  of  such  union  and  the  pressiure 
of  distress  within  its  limits,  to  aid  in  giving  out- 
door relief  in  such  union:  Provided  that  the 
entire  sum  to  be  so  granted  shall  not  exceed  two 
hundred  thousaud  pounds. 

3.  The  Commissioners  of  Public  Works  may, 
if  they  think  fit,  from  time  to  time,  with  the 
consent  of  the  Treasury,  out  of  any  moneys 
placed  at  their  disposal  by  Parliament  for  the 
making  of  loans  or  grants,  apply  such  sums  not 
exceeding  in  all  the  sum  of  forty-five  thousand 
pounds  as  the  Treasury  may  sanction  for  the 
purposes  of  the  Fishery  Piers  Act,  to  be  expended 
m  tne  manner  therein  mentioned,  but  subject  to 
the  conditions  of  this  Act. 

Provided  that  the  power  conferred  upon  the 
Commissioners  by  this  section  shall  only  be  exer- 
cised with  r^erence  to  works  for  which  an  appli- 
cation by  memorial  under  the  Fishery  Piers  Act 
shaJl  have  been  made  before  the  passing  of  this 
Act  or  for  which  an  application  by  memorial 
sludl  be  made  after  the  passing  of  this  Act  and 
before  the  thirtieth  day  of  September  one  thousand 
eight  hundred  and  eighty. 

4.  When  any  person  interested  in  the  execution 
of  any  work  which  might  be  executed  under  the 
Finherj  Piers  Act  pays  to  the  Commissioners  of 
Public  Works  one-zourth  part  of  the  cost  of  such 
work  aa  estimated  by  the  Commissioners,  thev 
may,  with  the  consent  of  the  Treasury,  publisn 
in  the  Dublin  Gaaette  or  otherwise,  as  thev  shall 
think  fit,  a  notice  of  their  intention  to  undertake 
such  work,  which  notice  shall  be  instead  of,  and 


shall  have  all  the  force  and  effect  of  the  final 
notice  mentioned  in  the  sixteenth  section  of  the 
Fishery  Piers  Act. 

Before  publishing  such  notice  the  Commis- 
sioners may,  if  they  think  fit,  do  any  matter  or 
thing,  and  shall  have  and  may  if  they  think  fit 
exercise  any  right,  power,  or  authority  in  con- 
nexion with  such  work,  which  they  might  do  or 
would  have  with  reference  to  bxij  of  the  proceed- 
ings preliminary  to  the  publication  of  tne  final 
notice  mentioned  in  the  Fishery  Piers  Act  if  the 
work  were  undertaken  in  strict  compliance  with 
the  said  Act. 

The  provisions  contained  in  the  following 
sections  of  the  Fishery  Piers  Act,  that  is  to  say, 
section  four,  sub-section  four,  section  five,  and 
sections  ten  to  fifteen,  both  included,  relative  to 
proceedings  preliminary  to  the  publication  of  such 
notice,  shall  not  apply  to  any  such  work. 

5.  At  any  time  after  the  publication  by  the 
Commissioners  of  Public  Works  of  any  such 
notice  as  is  mentioned  in  this  Act  the  Commis- 
sioners may  conunence  and  proceed  with  the 
works  proposed  to  be  executed  and  to  which  such 
notice  relates. 

The  Commissioners  may,  if  they  think  fit,  do 
any  matter  or  thing,  and  shall  have  and  may  if 
they  think  fit  exercise  any  right,  power,  or 
authority  with  reference  to  such  work,  which  they 
might  do  or  would  have  if  the  work  were  under- 
taken in  strict  compliance  with  the  Fishery  Piers 
Act,  and  all  the  enactments  contained  in  that 
Act,  save  so  far  as  they  are  modified  by  this  Act, 
shall  apply  as  nearly  as  may  be  with  reference  to 
any  such  work. 

6.  When  such  work  has  been  constructed,  all 
the  provisions  of  the  Fishery  Piers  Act  and  of 
the  Act  of  the  session  of  Parliament  held  in  the 
sixteenth  and  seventeenth  years  of  the  reign  of 
Her  present  Majesty,  chapter  one  hundred  and 
thirty-six,  as  amended  by  any  Act  or  Acts,  shall 
apply  to  such  work  as  if  it  was  a  pier  constructed 
in  strict  compliance  with  the  Fishery  Piers  Act. 

7.  The  fourth  and  fifth  sections  of  the  Relief 
of  Distress  (Ireland)  Act,  1880,  shall  be  amended 
as  follows ;  (that  is  to  say,) 

(1.)  The  term  for  which  money  may  be 
borrowed  by  the  board  of  guardians  of 
any  union  authorised  to  give  out- door 
relief  under  the  third  section  of  the 
ReUef  of  Distress  (Ireland)  Act,  1880, 
shall  be  extended  to  twelve  years.  The 
rate  of  interest  at  which  the  Commis- 
sioners of  Public  Works  may  lend  to 
anv  such  board  of  guardians  shall  be 
reauced  to  one  per  centum  per  annum ; 
and,  in  the  case  of  any  loan  by  the 
Commissioners  of  Public  Works  to  any 
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such  board  of  {(uardians,  the  payment 
of  .the  first  inatalment  payable  in  respect 
of  such  loan  may,  with  the  consent  of  the 
Treasury,  be  postponed  for  any  period 
not  exceeding  two  years  from  the  making 
of  the  loan,  and  no  interest  shall  be 
charged  on  such  loan  during  any  such 
period  of  postponement  of  payment  of 
the  first  instalment. 
(2.)  The  board  of   guardians    of  any  union 
authorised  as  aforesaid,  and  which  has 
contracted  any  loan  for  the  purpose  of 
giving  out-door  relief  under  the  provi- 
sions of  the  said  Act,  may  borrow  money 
under  the  provisions  of  this  section  to 
pay  off  such  loan  : 
(3.)  So  much  as  may  be  necessary  of  the  said 
sum  of  one  million  five  hundred  thou- 
sand pounds  payable  by  the  Conunis- 
sioners  of  Church  Temporalities  to  the 
Commissioners  of  Public  Works  shall 
be  applied   by  the  Conunissioners    of 
Public    Works  in   making   good  any 
advance  by  way  of  loan  which  they  may 
make  to  a  board  of  guardians  under 
the  authority  of  the  Belief  of  Distress 
(Ireland)  Act,  1880,  as  amended  by  this 
Act. 
The  provisions  of  the  nineteenth  section  of  the 
Relief  of  Distress  (Ireland)  Act,  1880,  shall  apply 
.  to  the  repayment  of  all  amounts  advanced  as 
last  aforesaid  by  way  of  loan  to  board  of  guar- 
dians as  fiiUy  as  if  such  advances  had  been 
specified  in  that  section. 

8.  In  addition  to  the  sum  of  five  thousand 
pounds  which  it  is  provided  by  the  fifteenth 
section  of  the  Act  of  the  session  of  Parliament 
held  in  the  tenth  and  eleventh  years  of  the  reign 
of  Her  present  Majesty,  chapter  thirty-two,  may 
be  advanced  by  the  Treasury  to  the  Commis- 
sioners of  Public  Works  in  any  one  year,  to  be 
applied  by  them  in  making  the  necessary  survey, 
inspection,  and  investigation,  and  in  taking  sll 
other  proceedings  preliminary  to  making  any 
loan  or  advance  as  tnerein  mentioned,  the  Com- 
missioners of  Public  Works  may,  at  any  time 
before  the  thirty-first  day  of  March  next  aner  the 
passing  of  this  Act,  with  the  consent  of  the 
Treasury,  out  of  any  moneys  placed  at  their 
disposal  by  Parliament  for  the  miaking  of  loans, 
apply  the  further  sum  of  five  thousand  pounds, 
or  such  other  sum  as  the  Treasury  may  from 
time  to  time  deem  necessary,  for  defraymg  the 
expenses  mentioned  in  the  said  section. 

9.  The  Local  Government  Board  shsdl,  up 
to  the  first  day  of  March  one  thousand  eight 
hundred  and  eighty-one,  be  entitled  to  authorise 
the  grant  of  out-door  relief  in  food  and  fuel,  or 
either,  by  order  for  the  time  and  subject  to  the 


power  of  revocation  stated  in  section  three  of  the 
Relief  of  Distress  (Ireland)  Act,  1880,  and  the 
said  section  three  shall  be  read  and  construed  in 
all  respects  as  if  the  said  first  day  of  March  one 
thousand  eight  hundred  and  eiffhty-one  had 
been  there  inserted  instead  of  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and 
eighty. 

10.  Whenever  by  any  award  or  otherwise  the 
rent  of  any  tenant  shaU  be  increased  by  reason 
or  in  respect  of  any  works  executed  on  his  hold- 
ing under  the  Reuef  of  Distress  (Ireland)  Act, 
1880,  then,  and  in  every  such  case,  the  works  so 
executed  shall,  so  far  as  such  increase  of  rent 
shall  exceed  the  rate  of  two  and  a  half  per 
centum  per  annum  interest  on  the  capital  ex- 
pended in  the  execution  of  the  said  works,  and 
shall  be  paid  by  such  tenant  or  his  successor  in 
title,  be  deemed  to  be  improvements  made  by 
such  tenant  within  the  meaning  of  the  fourlii 
section  of  the  Landlord  and  Tenant  (Ireland)  Act, 
1870. 

But  the  court  in^  awarding  compensation,  if 
any,  to  such  tenant  in  respect  of  such  improve- 
ments shall,  in  reduction  of  the  claim  of  the 
tenant,  take  into  consideration  the  time  during 
which  such  tenant  may  have  enjoyed  the  advan- 
tage of  such  improvements,  siso  the  rent  at 
which  such  holding  has  been  held,  and  any 
benefits  which  such  tenant  mav  have  received 
from  his  landlord  in  consideration,  expressly  or 
impliedly,  of  the  improvements  so  made. 

11.  At  any  time  before  the  making  hj  the 
board  of  guardians  of  any  union  of  either  of  the 
special  rates  which  the  guardians  are  authorised 
to  make  under  the  provisions  of  the  seventh 
section  of  the  Seed  Supply  (Ireland)  Act,  1880, 
the  Local  Government  Board,  if  satisfied  by  the 
representations  made  to  them  by  the  board  of 
guardians  or  otherwise  that  it  is  expedient  and 
necessaiT  to  do  so,  may,  by  order,  autiioiise,  or, 
if  they  think  fit,  may  require  the  board  of  guar- 
dians to  postpone  the  making  of  such  rate  for 
one  year,  and  the  board  of  guardians  shall 
postpone  the  making  of  such  rate  accordingly. 

Such  order  may  be  made  with  rdPerence  to  the 
whole  of  any  union,  or  with  reference  to  any 
electoral  division  in  the  union. 

Whenever  any  such  postponement  of  the 
making  of  a  special  rate  taukes  place  in  any  union 
or  electoral  division,  the  payment  of  the  amount 
of  the  instalment  due  in  respect  of  the  loan  to 
such  union  or  electoral  division,  and  parable  by 
the  board  of  guardians  of  the  union  to  the  Com- 
missioners of  Public  Works  next  aA«r  tiie  issuing 
of  such  order,  in  accordance  with  the  provinoiu 
of  the  fourth  section  of  the  said  Act,  shall  likewise 
be  postponed  for  the  period  of  one  year. 

12.  In  case  where  the  guardians  ol  any  union 
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ihall  have  sold  to  the  occupier  of  any  land  valued 
at  not  more  than  fifteen  pounds  a  quantity  of 
seed  potatoes  or  other  seeds  sufficient  to  sow  two 
acres  of  land  statute  measure,  and  that  the  total 
cost  of  such  seed  shall  not  have  exceeded  the  sum 
of  five  pounds,  the  Local  Government  Board 
may,  if  they  think  fit,  sanction  the  payment  by 
the  Board  of  Public  Works  of  the  seed  so  sold 
as  aforesaid,  notwithstanding  the  provisions  of 
the  sixth  section  of  the  Seeds  Supply  Act,  1880. 

13.  The  Commissioners  of  Public  Works  may, 
if  they  think  fit,  with  the  consent  of  the  Treasury, 
out  of  any  moneys  placed  at  their  disposal  by 
Parliament  for  the  making  of  loans,  make  loans 
to  railway  and  other  public  companies,  to  the 
trustees  of  canal  and  river  navigations,  and  to 
harbour  commissioners,  now  or  hereafter  to  be 
incorporated  or  constituted  as  the  case  may  be, 
having  borrowing  powers,  and  in  favour  of  which 
any  such  guarantee  as  is  herein-after  mentioned 
has  been  given ;  and  also  to  the  trustees  of  drainage 
districts  appointed  and  constituted    under  the 
provisions  of  the  Act  of  the  fifth  and  sixth  years 
of  Her  present  Majesty,  chapter  eighty-nine,  and 
the  Acts  amending  the  same;  at  such  rate  of 
interest  as  the  Treasury  have  fixed  for  loans  to 
which  section  two  of  the  Public  Works  Loans 
Act,  18/9,  applies,  or  may  from  time  to  time  fix 
in  pursuance  of  that  section,  and  otherwise  upon 
the  same  terms  and  conditions  as  apply  to  loans 
made  by  the  said  Commissioners  for  the  like 
purposes  under  the  Act  of  the  session  of  Parlia- 
ment of  the  first  and  second  years  of  the  reign 
of  His  late  Majesty  King  William  the  Fourth, 
chapter  thirty-three,  entitled  "An  Act  for  the 
*'  Extension  and  Pronu)tion  of  Public  Works  in 
"  Ireland/'  and  the  Acts  amending  the  same : 
Provided,  that  no  loan  under  this  section  and  the 
following  section  shall  be  made  to  any  railway 
company  or  tramway  company,  or  to  the  trustees 
of  any  canal  and  river  navigation,  other  than 
those  mentioned  in  the  schedule  to  this  Act. 

14.  For  the  purpose  of  enabling  any  barony  or 
baronies  to  give  a  guarantee  in  favour  of  any 
such  railway  or  other  public  company,  or  trustees 
of  any  canal  or  river  navigation,  the  Lord 
Lieutenant  may,  fh>m  time  to  time,  if  he  thinks 
fit,  in  exercise  of  the  power  conferred  upon  him 
by  the  Relief  of  Distress  (Ireland)  Act,  1880, 
convene  extraordinary  presentment  sessions  for 
any  barony,  and  may,  by  instructions  to  the 
justices  and  the  associated  cesspayers  assembled 
at  such  sessions,  authorize  and  empower  them  by 
presentment  to  charge  the  barony,  by  way  of 
guarantee,  with  the  repayment  of  any  principal 
sum,  with  interest,  thereafter  to  be  borrowed  by 
any  such  company  or  trustees,  upon  such  condi- 
tions as  the  Lord  Lieutenant,  with  the  consent 
of  the  Treasury,  may  prescribe. 


The  baronial  presentment  sessions  may  agree 
with  the  company  or  trustees  as  to  the  mode  in 
which  the  company  or  trustees  contracting  the 
loan  shall  repay  or  secure  to  the  barony  any  sums 
paid  by  the  barony  on  account  of  such  loan,  with 
interest  thereon. 

Such  security  may  be  taken  on  behalf  of  the 
barony  by  the  secretary  of  the  grand  jury  of  the 
coun^. 

For  the  purpose  of  taking  such  security,  the 
person  holding  the  office  of  secretary  of  the  grand 
jury  of  the  county  shall  be  a  corporation  sole, 
and  shall  have  perpetual  succession,  with  a 
capacity  to  acquire  and  hold  lands.  Government 
securities,  shares  in  any  public  company,  securi- 
ties, for  money,  and  real  and  personal  property  of 
every  description,  to  sue  and  be  sued,  using  an 
official  seal,  to  enter  into  engagements  binding 
on  himself  and  his  successors  m  office,  and  to  do 
all  other  acts  necessaiy  or  expedient  to  be  done 
in  the  execution  of  this  Act. 

Provision  may  be  made  by  the  Lord  Lieutenant, 
with  the  consent  of  the  Treasury,  in  any  such 
instructions  for  all  matters  and  things,  whetiier 
of  the  same  nature  as  those  above  mentioned  or 
different,  which  appear  to  the  Lord  Lieutenant  to 
be  necessary  or  expedient  for  the  purposes  of 
such  presentments. 

So  much  of  the  provisions  of  the  eleventh 
section  of  the  Relief  of  Distress  (Ireland)  Act, 
1880,  as  relates  to  the  powers  of  the  Lord  Lieu- 
tenant, and  to  the  instructions  issued  by  him,  and 
also  the  provisions  of  the  twelfth,  fourteenth, 
fifteenth,  and  sixteenth  sections  of  the  said  Act, 
shall  apply  to  all  presentments  made  at  any 
extraordinary  presentment  sessions  convened  in 
accordance  witn  this  Act. 

For  the  purposes  of  this  section  only,  the 
power  of  convening  extraordinary  meetings  of 
the  baronial  presentment  sessions  of  any  barony 
vested  in  the  Lord  Lieutenant  may  be  exercised 
by  the  Lord  Lieutenant  at  any  time  before  the 
thirty-first  day  of  December  one  thousand  eight 
hundred  and  eighty*one. 

16.  The  Commissioners  of  Public  Works,  shall, 
from  time  to  time,  for  the  purpose  of  enforcing 
any  presentment  made  by  the  baronial  presentment 
sessions  of  any  barony  charging  the  barony  with 
any  sum  according  to  the  provisions  of  this  Act, 
make  out,  before  each  assizes,  a  certificate  for 
each  county  in  which  such  presentment  has  been 
made,  specifying  the  amount  then  properly  charge* 
able  upon  the  barony  under  such  presentment, 
and  shall  transmit  the  certificate  to  the  secretary 
of  the  grand  jury,  to  be  laid  before  the  grand  jury, 
and  thereupon  tne  grand  jury  shall,  without  any 
previous  application  to  presentment  sessions,  make 
a  presentment  for  the  amount  specified  in  such 
certificate  as  payable  by  such  barony,  or,  in  default 
of  such  presentment,  the  amount  shall  be  raised 
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off  the  barony  by  an  order  of  the  judge  of  assize^ 
which  order  shall  have  the  force  of  a  presentment. 
The  amounts  raised  under  such  presentments 
shall  be  paid  to  the  Commissioners  of  Public 
Works  in  such  manner  as  the  Treasury  shall 
direct. 

16.  In  this  Act  the  term  "  the  Fishery  Piers 
Act"  means  the  Act  passed  in  the  session  of 
Parliament  held  in  the  ninth  and  tenth  years  of 


the  reign  of  Her  present  Mi^esty,  chapter  three, 
as  altered  or  amended  by  any  Act  or  Acts. 

The  term  "  Commissioners  of  Public  Worlu  " 
means  the  Commissioners  of  Public  Works  in 
Ireland. 

The  term  "  the  Lord  Lieutenant "  means  the 
Lord  Lieutenant  or  other  Chief  GoTernor  or 
Governors  of  Ireland  for  the  time  being. 

The  term  ''the  Treasury"  means  the  Com- 
missioners of  Her  Majesty's  Treasuiy. 


Schedule. 


1.  Railway    or    tramway    from    Kilrush    to 
Kilkee. 

2.  Railway  or  tramway  ftrom  Ennis  to  Kilrush, 
via  Kildysart. 

3.  Railway    or    tramway   from    Killaloe    to 
ScarifE. 

4.  Railway  or  tramway  from  £nnis  to  £n> 
nistymon,  and  Miltown  Malbay. 

5.  Railway  from  Loughrea  to  Attymon  or  its 
vicinity. 

6.  Railway  from  Tuam  to  Claremorris. 

7.  Railway  or  tramway  from  Galway  to  Clif- 
den,  or  Galway  to  Oughterard. 

8.  Railway    or    tramway    from   Youghal  to 
Cappa. 

9.  Railway  from  Macroom  to  Kenmare. 

10.  Railway  from  Ban  don  to  Clonakilty. 

11.  Railway    from    Cork     to    Fermoy    and 
Mitchellstown. 

12.  Railway  from  Mohill  to  Dromod. 
Id.  Letterkenny  Railway. 

14.  Stranorlar  and  Donegal  Railway. 

15.  Donegal  and  Castlecsddwell  Railway. 

16.  Ballymenaand  Portglenone  Railway. 

17.  Clara  and  Banagher  Railway. 

18.  Ennis  and  West  Clare  Railway. 

19.  Cork  and  Macroom  Railway. 

20.  KiUorglin  Railway  in  Kerry. 

21.  Loughrea  and  CraughweU  Railway. 

22.  Railway  or  tramway  from  Bundoran  to 
SUgo. 

23.  Railway  or  tramway  from  Ennis  to  Tulla 
and  Scaiiff. 

24.  Railway  from  Belturbet  Junction,  via  Bel- 
turbetj  Ballyconnell,  and  Ballinamore  to  Dromod. 


25.  Railway  from  Oldcastle  to  Kilnaleck. 

26.  Railway  from  Portumna  to  Loughrea. 

27.  Railway  from  Xenagh  to  Thurles. 

28.  Railway  from  Cashel  to  Slievardsgh . 

29.  Ballinamore  and  Ballyoonnell  CanaL 

30.  Railway  from  Ardee  to  junction  with  Great 
Northern  Railway  at  or  near  Blackmills,  county 
Louth. 

31.  Railway  or  tramway  from  Port  Oiid, 
Clogherhead,  to  junction  with  Great  Northen 
Railway  at  or  near  the  Cross  of  Grange,  coontj 
Louth. 

32.  Railway  from,  at,  or  near  Kiogsooort  to 
Carrickmacross,  in  the  county  of  Mona^ian. 

33.  Railway  or  tramway  from  Inniskeen  to 
Carrickmacross,  in  the  county  of  Monagban. 

34.  Tramway  from  Bray  to  Enniakeny,  in  the 
county  of  Wicklow. 

35.  Tramway  between  railway  station  Kantnrk 
and  Newmarket,  county  Cork. 

36.  Railway  from  Swineford  to  Ballaghadereen. 
county  Mayo. 

37.  Tramway  from  Youghal  to  Cappagfa. 

38.  Causeway  and  toll  bridge  connecting  Cun- 
nigar  with  Dungarvan. 

39.  Railway  or  tramway  from  Cashel  to  Tu* 
ranaleen. 

40.  Railway  from  Headford  to  Kenmare. 

41 .  Railway  from  Ballina  to  BaUi8odare,o(mntr 
SUgo. 

42.  Railway  from  Laffanabridge  to  Ouhel. 

43.  Railway  or  tramway  from  Rhode  to  Eden- 
deny. 
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Chap.  15. 
Industrial  Sc/iools  Acts  Amendment  Act,  1880. 


ABSTRACT   OP  THE   ENACTMENTS. 

1.  Extension  of  29  ^  30  Vict.  c.  118.  s,  14.  and  31  ^  32  Vict.  c.  25.  «.  11,  to  other  descriptions  of 

children. 

2.  Short  title. 


An  Act  further  to  amend  the  Industrial 
Schools  Act,  186C,  and  tho  Industrial 
Schools  Act  (Ireland),  1868. 

(2nd  August  1880.) 

Whereas  it  is  expedient  that  children  who 
are  growing  up  in  the  society  of  depraved  and 
disorderly  persons  should  be  withdrawn  from 
contaminating  influences,  and  that  the  benefits 
of  industrial  school  training  should  be  extended 
to  them : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 


1.  Section  fourteen  of  the  Industrial  Schools 
Act,  1866,  and  section  eleven  of  the  Industrial 
Schools  Act  (Ireland),  1868,  shall  be  respectively 
read  and  construed  as  if,  after  the  four  several 
descriptions  therein  respectively  contained,  there 
were  added  the  following  descriptions,  namely,— 

That  is  lodging,  living,  or  residing  with 
common  or  reputed  prostitutes,  or  in  a  house 
resided  in  or  frequented  by  prostitutes  for  the 
purpose  of  prostitution : 

That  frequents  the  company  of  prostitutes. 

2.  This  Act  mav  1)6  cited  for  all  purposes  as 
the  Industrial  Schools  Acts  Amendment  Act, 
1880. 


Chap.  16. 
Merchant  Seamen  {Payment  of  Wages  and  Katiity)  Actj  1880. 


ABSTRACT   OF   THE   ENACTMENTS. 

1.  Short  title  and  construction. 

2.  Conditional  advance  notes  illegal. 

3.  Amendment  of  17  4"  18  Vict.  c.  104.,  s.  169,  as  to  allotment  notes, 

4.  Rules  as  to  payment  of  wages. 

5.  Penalty  for  being  on  board  ship  without  permission  before  seamen  leave. 

6.  Provisions  contained  in  section  Jive  to  apply  to  ships  belonging  to  foreign  countries  in  certain 

cases. 

7.  Rating  of  seamen. 

8.  Power  of  court  to  rescind  contract  between  owner  or  master  and  seaman  or  apprentice. 

9.  Licensing  of  seamen^ s  lodging-houses. 

10.  Desertion  and  absence  without  leave » 

11.  Extension  to  seamen  ofSS  4-  39  Vict.  c.  90. 

12.  Repeal  of  enactments  in  second  schedule. 

Scheduler. 


An  Act  to  amend  the  Law  relating  to 

the  Payment  of  Wages  and  Ratiiig  of 

Merchant  Seamen. 

(2nd  August  1880.) 

Bb  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal^  and  Commons, 


in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows ;  (that  is  to  say,) 

1.  This  Act  may  be  cited  as  the  Merchant 
Seamen  (Payment  of  Wages  and  Rating)  Act, 
1880. 

This  Act  shall  be  construed  as  one  with  the 
Merchant  Shipping  Acts,  1854  to    1876,    and 
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those  Acts  and  this  Act  may  be  cited  collectively 
as  the  Merchant  Shipping  Acts,  1854  to  1880. 

2.  (1.)  After  the  first  day  of  August  one 
thousand  eight  hundred  and  eighty-one,  any 
document  authorising  or  promising,  or  pur- 
porting to  authorise  or  promise,  the  future  pay- 
ment of  money  on  account  of  a  seaman's  wages 
conditionally  on  his  going  to  sea  from  any  port 
in  the  United  Kingdom,  and  made  before  those 
wages  have  been  earned,  shall  be  void. 

(2.)  No  money  paid  in  satisfaction  or  in  respect 
of  any  such  document  shall  be  deducted  from  a 
seaman's  wages,  and  no  iierson  shall  have  any 
right  of  action,  suit,  or  set-off  against  the  seaman 
or  his  assignee  in  resuect  of  any  money  so  paid 
or  purporting  to  have  been  so  paid. 

(3.)  Nothing  in  this  section  shall  affect  any 
allotment  note  made  under  the  Merchant  Ship- 
ping Act,  1854. 

3.  (1.)  Every  agreement  with  a  seaman  which 
is  required  by  the  Merchant  Shipping  Act,  1854, 
to  be  made  in  the  form  sanctioned  by  the  Board 
of  Trade  shall,  if  the  seaman  so  require,  stipulate 
for  the  allotment  of  any  part  not  exceeding  one 
half  of  the  wages  of  the  seaman  in  favour  of  one 
or  more  of  the  persons  mentioned  in  section  one 
hundred  and  six^y-nine  of  the  Merchant  Shipping 
Act,  1854,  as  amended  by  this  section. 

(2.)  The  allotment  may  also  be  made  in  favour 
of  a  savings  bank,  and  in  that  case  shall  be  in 
favour  of  such  persons  and  carried  into  effect  in 
such  manner  as  may  be  for  the  time  being  directed 
by  reguUtions  of  the  Board  of  Trade,  and  section 
one  hundred  and  sixty-nine  of  the  Merchant 
Shipping  Act,  1854,  shall  be  construed  as  if  the 
said  persons  were  named  therein. 

(3.)  The  sum  received  in  pursuance  of  such 
allotment  by  a  savings  bank  shall  be  paid  out 
only  on  an  application  made,  through  a  superin- 
tendent of  a  mercantile  marine  office  or  the 
Board  of  Trade,  by  the  seaman  himself,  or,  in 
case  of  death,  by  some  person  to  whom  the  same 
might  be  paid  under  section  one  hundred  and 
ninety-nine  of  the  Merchant  Shippinir  Act. 
1854. 

(4.)  A  payment  under  an  allotment  note  shall 
begin  at  the  expiration  of  one  month,  or,  if  the 
allotment  is  in  favour  of  a  savings  bank,  of  three 
months,  from  the  date  of  the  agreement,  or  at 
such  later  date  as  may  be  fixed  by  the  agreement, 
and  shall  be  paid  at  the  expiration  of  every  sub- 
sequent month,  or  of  such  other  periods  as  may 
be  fixed  by  the  agreement,  and  shall  be  paid  only 
in  respect  of  wages  earned  before  the  date  of 
payment. 

(6.)  For  the  purposes  of  this  section  "savings 
bank  "  means  a  savings  bank  established  under 
one  of  the  Acts  mentioned  in  the  first  schedule  to 
this  Act. 


4.  In  the  case  of  foreign-going  ships — 

(1.)  The  owner  or  master  of  the  ship  shall  pay 
to  each  seaman  on  account,  at  the  time  when  he 
lawfully  leaves  the  ship  at  the  end  of  his  engage- 
ment, two  pounds,  or  one  fourth  of  the  balance 
due  to  him,  whichever  is  least ;  and  shall  pay 
him  the  remainder  of  his  wages  within  two  clear 
days  (exclusive  of  any  Sundi^,  Fast  Day  in 
Scotland,  or  Bank  Holiday)  after  he  so  leaves 
the  ship. 

(2.)  The  master  of  the  ship  may  deliver  the 
account  of  wages  mentioned  in  section  one  hun- 
dred and  seventy-one  of  the  Merchant  Shipping 
Act,  1854,  to  the  seaman  hhnself  at  or  before  the 
time  when  he  leaves  the  ship  instead  of  deliver- 
ing it  to  a  superintendent  of  a  mercantile  marine 
office. 

(3.)  If  the  seaman  consents,  the  final  settle- 
ment of  his  wages  ma^  be  left  to  the  superin- 
tendent of  a  mercantile  marine  office  under 
regulations  to  be  made  by  the  Board  of  TVade, 
and  the  receipt  of  the  superintendent  shall  in 
that  case  operate  as  a  rdease  by  the  seaman 
under  section  one  hundred  and  seventy-five  of 
the  Merchant  Shipping  Act,  1854. 

(4.)  In  the  event  of  the  seaman's  wages  or  any 
part  thereof  not  being  paid  or  settled  as  in  this 
section  mentioned,  then,  unless  the  delay  is  due 
to  the  act  or  default  of  the  seaman,  or  to  any 
reasonable  dispute  as  to  liability,  or  to  any  other 
cause  not  being  the  act  or  default  of  the  owner 
or  master,  the  seaman's  wages  shall  continue  to 
run  and  be  payable  until  Sie  time  of  the  final 
settlement  thereof. 

(5,)  Where  a  question  as  to  wages  is  raised 
before  the  superintendent  of  a  mercantile  marine 
office  between  the  master  or  owner  of  a  ship,  and 
a  seaman  or  apprentice,  if  the  amount  in  question 
does  not  exceed  five  pounds,  the  superintendent 
may  abjudicate,  and  the  decision  of  the  superin- 
tendent in  the  matter  shall  be  final ;  but  if  the 
superintendent  is  of  opinion  that  the  question  is 
one  which  ought  to  be  decided  by  a  court  of  law 
he  may  refuse  to  decide  it. 

f .  Where  a  ship  is  about  to  arrive,  is  arriving, 
or  has  arrived  at  the  end  of  her  voyage,  every 
person,  not  being  in  Her  Migesty's  service  or  not 
being  duly  authorised  by  law  for  the  purpose, 
who — 
(a.)  goes  on  board  the  ship,  without  the  per- 
mission of  the  master,  before  the  seamen 
lawfully  leave  the  ship  at  the  end  of 
their   engagement,  or   are   dischaiged 
(whichever last  happens);  or, 
(b.)  being  on  board  the  ship,  remains  there 
after    beinff   warned  to  leave  by   the 
master,  or  by  a  police  officer,  or  by  any 
officer  of  the  Board  of  Trade  or  dP  the 
Customs, 

shall  for  every  such  offence  be  liable  on  summary 
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conyiction  to  a  fine  not  exceeding  twenty  pounds, 
or,  ai  the  discretion  of  the  court,  to  imprisonment 
for  any  term  not  exceeding  six  months ;  and  the 
master  of  the  ship  or  any  ofBkser  of  the  Board  of 
Trade  may  take  him  into  custody,  and  deliver 
him  up  forthwith  to  a  consta^ile  to  be  taken 
before  a  court  or  magistrate  capable  of  taking 
cogniianoe  of  the  ofEeuce,  and  dealt  with  according 
to  law. 

6.  Whenever  it   is  made  to  appear  to  Her 
Maieaty — 

(1.)  That  the    Government    of   any   foreign 
country  has  provided  that  unauthorised 
persons  going  on  board  of  British  ships 
which  are  about  to  arrive  or  have  arrived 
within  its  territorial  jurisdiction  shall  be 
subject  to  provisions  similar  to  the  pro- 
visions contained  in  the  last  preceding 
section  as  i^plicable  to  persons  going 
on  board  British  ships  at  the  end  of 
their  voyages ;  and 
(2.)  That  the    Government  of   such    foreign 
country  is  desirous  that  the  provisions 
of   the    said    section    shall    apply    to 
unauthorised  persons  going  on  board  of 
ships  belonging  to  such  foreign  country 
within  the  limits  of  British  territorifd 
jurisdiction ; 
Her  Majesty  may,  by  Order  in  Council,  declare 
that  the  provisions  of  the  said  last    preceding 
section  shall  apply  to  the  ships  of  such  country ; 
and  thereupon  so  long  as  the  Order  remains  in 
force  those  provisions  shall  apply  and  have  effect 
as  if  the  ships  of  such  countiy  were  British  ships 
arriving,  about  to  arrive,  or  which  had  arrived  at 
the  end  of  their  voyage. 

7.  A  seaman  shall  not  be  entitled  to  the  rating 
of  A.B.,  that  is  to  say,  of  an  able-bodied  seaman, 
unless  he  has  served  at  sea  for  four  years  before 
the  mast,  but  the  employment  of  fishermen  in 
registered  decked  fishing  vessels  shall  only  count 
as  sea  service  up  to  the  period  of  three  years  of 
such  employment;  and  the  rating  of  A. B.  shall 
only  be  granted  after  at  least  one  year's  sea 
service  in  a  trading  vessel  in  addition  to  three  or 
more  years  sea  service  on  board  of  registered 
decked  fishing  vessels. 

Such  service  may  be  proved  by  certificates  of 
discharge,  by  a  certificate  of  service  from  the 
Registrar  General  of  Shipping  and  Seamen 
(which  certificate  the  Registrar  shall  grant  on 
payment  of  a  fee  not  exceeding  sixpence),  and  in 
which  shall  be  specified  whether  the  service  was 
rendered  in  whole  or  in  part  in  steam  ship  or  in 
sailing  ship,  or  by  other  satisfactory  proof. 

Nothing  in  this  section  shall  afiect  a  seaman 
who  has  been  rated  and  has  served  as  A.B.  before 
the  passing  of  this  Act. 


8.  Where  a  proceeding  is  instituted  in  or  before 
any  court  in  relation  to  any  dispute  between  an 
owner  or  master  of  a  ship  and  a  seaman  or 
apprentice  to  the  sea  service,  arising  out  of  or 
incidental  to  their  relation  as  such,  or  is  instituted 
for  the  purpose  of  this  section,  the  court,  if,  having 
regard  to  all  the  circumstances  of  the  case,  they 
think  it  just  so  to  do,  may  rescind  any  contract 
between  the  owner  or  master  and  the  seaman  or 
apprentice,  or  any  contract  of  apprenticeship, 
upon  such  terms  as  the  court  may  tnink  just,  and 
this  power  shall  be  in  addition  to  any  other  iuris- 
diction  which  the  court  can  exercise  indepenaently 
of  this  section. 

For  the  purposes  of  this  section  the  term 
"  court "  includes  any  magistrate  or  justice  having 
jurisdiction  in  the  matter  to  which  the  proceeding 
relates. 

9.  It  shall  be  lawful  for  the  sanitary  authority 
of  an^  seaport  town  to  pass  byelaws  for  the 
licensmg  of  seamen's  lodging-houses,  for  the 
periodical  inspection  of  the  same,  for  the  granting 
to  the  persons  to  whom  such  licenses  are  gi/en, 
the  authority  to  designate  their  houses  as  seamen's 
licensed  lodging-houses,  and  for  prescribing  the 
penalties  for  the  breach  of  the  provisions  of  the 
byelaws :  Provided  always,  that  no  such  byelaws 
shall  take  effect  till  they  have  received  the 
approval  of  the  Board  of  Trade. 

10.  The  following  provisions  shall  from  the 
commencement  of  this  Act  have  operation  within 
the  United  Kingdom : 

A  seaman  or  apprentice  to  the  sea  service  shall 
not  be  liable  to  imprisonment  for  deserting  or  for 
neglecting  or  refusing  without  reasonable  cause 
to  join  his  ship  or  to  proceed  to  sea  in  his  ship, 
or  for  absence  without  leave  at  any  time  withm 
twenty-four  hours  of  his  ship's  sailing  from  any 
port,  or  for  absence  at  any  time  without  leave  and 
without  sufficient  reason  from  his  ship  or  from 
his  duty. 

Whenever  either  at  the  commencement  or 
during  the  progress  of  any  voyage  any  seaman 
or  apprentice  neglects  or  refuses  to  join  or  deserto 
from  or  refuses  to  proceed  to  sea  m  anv  ship  in 
which  he  is  duly  engaged  to  serve,  or  is  found 
otherwise  absenting  himself  therefrom  without 
leave,  the  master  or  any  mate,  or  the  owner, 
ship's  husband,  or  consignee  may,  with  or  with- 
out the  assistance  of  the  local  police  officers  or 
constables,  who  are  hereby  directed  to  give  the 
same,  if  reouired,  convey  him  on  board:  Pro- 
vided that  if  the  seaman  or  apprentice  so  requires 
he  shall  first  be  taken  before  some  court  capable 
of  taking  cognisance  of  the  matters  to  be  dealt 
with  according  to  law;  and  that  if  it  appears  to 
the  court  before  which  the  case  is  brought  that 
the  seaman  or  apprentice  has  been  conveyed  on 
board  or  taken  before  the  court  on  improper  or 
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insufficient  pounds,  the  master^  mate,  owner, 
ship's  husband,  or  consignee,  as  the  case  may  be, 
shall    incur    a    penalty  not    exceeding    twenty 

Eounds,  but  such  penalty,  if  inflicted,  shall  be  a 
ar  to  any  action  for  false  imprisonment. 
If  a  seaman  or  apprentice  to  the  sea  service 
intends  to  absent  himself  from  his  ship  or  his 
duty,  he  may  give  notice  of  his  intention,  either 
to  the  owner  or  to  the  master  of  the  ship,  not 
less  than  forty-eight  hours  before  the  time  at 
which  he  ought  to  be  on  board  his  ship ;  and  in 
the  event  of  such  notice  being  given,  the  court 
shall  not  exercise  any  of  the  powers  conferred  on 
it  by  section  two  hundred  anu  forty-seven  of  the 
Merchant  Shipping  Act,  1854. 

Subject  to  the  foregoing  provision  of  this 
section,  the  powers  conferred  by  section  two 
hundred  and  forty-seven  of  the  Merchant  Ship- 
ping Act,  1854,  may  be  exercised,  notwithstand- 
ing the  abolition  of  imprisonment  for  desertion 
and  similar  offences,  and  of  apprehension  without 
warrant. 

Nothing  in  this  section  shall  affect  section  two 
hundred  and  thirty-nine  of  the  Merchant  Ship- 
ping Act,  1854. 

11.  The  thirteenth  section  of  the  Employers 
and  Workmen  Act,  1875,  shall  be  repealed  in  so 
far  as  it  operates  to  exclude  seamen  and  appren- 
tices to  the  sea  service  firom  the  said  Act,  and  the 
said  Act  shall  apply  to  seamen  and  apprentices  to 
the  sea  service  accordingly ;  but  such  repeal  shall 
not,  in  the  absence  of  any  enactment  to  the  con- 
trary, extend  to  or  affect  any  provision  contained 


in  any  other  Act  of  Parliament  passed,  or  to  be 
passed,  whereby  workman  is  defined  by  reference 
to  the  persons  to  whom  the  Employers  and 
Workmen  Act,  1875,  applies. 

12.  The  enactments  described  in  the  second 
schedule  to  this  Act  shall  be  repealed  as  from  the 
commencement  of  this  Act  within  the  United 
Kingdom. 
Pronded  that  this  repeal  shall  not  affect— 

(I.)  Anvthing  duly  done  or  suffered  before 
the  commencement  of  this  Act  under 
any  enactment  hereby  repealed ;  or 

(2.)  Any  right  or  privilege  acquired  or  any 
liability  incurred  before  the  com- 
mencement of  this  Act,  under  snj 
enactment  hereby  repealed ;  or 

(3.)  Any  imprisonment,  fine,  or  forfeitore, 
or  other  punishment  incurred  or  to  be 
incunred,  in  respect  of  any  offence 
committed  before  the  commencement 
of  this  Act,  under  any  enactment 
hereby  repealed ;  or 

(4.)  The  institution  or  prosecution  to  ite 
termination  of  any  investigation  or 
legal  proceeding,  or  any  other  remedj 
for  prosecuting  any  such  offence,  or 
ascertaining,  enforcing,  or  recovering 
any  such  liability,  imprisonment,  fine, 
forfeiture,  or  punishment  as  aforesud, 
and  any  such  investigation,  legal  pro- 
ceeding, and  remedy  may  be  carried 
on  as  if  this  repml  had  not  been 
enacted. 


»>»<©- 


Schedules. 


First  Schedule. 


Chapter. 


Savings  Bank. 


24  &  2'i  Vict.  c.  14.      - 
26  &  27  Vict.  c.  87.      - 
17  &  18  Vict.  c.  104.  8.  180. 
19  &  20  Vict.  c.  41.      - 


-    Post  Office  Savings  Banks. 

^  I  Trustee  Saving  Banks. 
.  I  Seamen's  Savings  Banks. 


Second  Schedule. 


(1 7  &  18  Vict.  c.  104.  in  part.) 

The  ICerchant  Shipping  Act,  1854, 

in  part:   namely, 
In  section  two  hundred  and  forty-three,  sub-section  (1),  the  words  "to  imprisonment  for  any  period 

"  not  exceeding  twelve  weeks  with  or  without  hard  labour;  and  also." 
In  section  two  hundred  and  forty-three,  sub-section  (2),  the  words"  to  imprisonment  for  any  period 

"  not  exceeding  ten  weeks  with  or  without  hard  labour,  and  also  at  the  discretion  of  the  oouit'* 
Section  two  hun(ued  and  forty-six  i 

In  section  two  hundred  and  forty-seven  the  words  " instead  of  committing  the  offender  to  prison; '* 
And  section  two  hundred  and  forty-eight. 


»71 
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Chap.  17. 
Revenue  Offices  (Scotland)  Holidays  Act,  1880. 


ABSTRACT  OF  THB  ENACTMENTS. 

1 .  Holidays  to  he  kept  in  Customs  and  Inland  Revenue  Offices  in  Scotland, 

2.  Short  title. 


An  Act  to  make  provision  for  Holidays 
in  the  Customs  and  Inland  Revenue 
0£Bces  in  Scotland. 

(2nd  August  1880.) 

Bb  it  enacted  hj  the  Queen's  most  Excellent 
Mijestj,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  From  and  after  the  passing  of  this  Act,  the 


several  davs,  each  and  every  of  them,  mentioned 
in  the  schedule  to  this  Act  shall,  subject  to  the 
provisions  of  sections  four  and  five  of  the  Bank 
Holidays  Act,  1871,  be  kept  as  public  holidays  in 
the  Customs  and  Inland  Revenue  Offices  in 
Scotland,  and  the  anniversary  of  the  coronation 
of  Her  Migesty  and  her  successors  and  the  birth- 
day of  the  Prince  of  Wales  shall  no  longer  be 
kept  as  holidays  in  any  Inland  Revenue  Office  in 
Scotland. 

2.  This  Act    may  be  cited  as  the  Revenue 
Offices  (Scotland)  Holidays  Act,  1880. 


>:*:o«- 


SCHEDULE. 


Revenue  Offices  Holidays  in  Scotland, 
New  Year's  Day, 
Christmas  Day. 

If  either  of  the  above  days  falls  on  a  Sunday  the  following  Monday  shall  be  a  holiday. 
Good  Friday. 
Her  Majesty's  Birthday. 
The  First  Monday  in  May. 
The  Firmt  Monday  in  August. 


Chap.  18. 
MerehaiU  Shipping  Act  ( 1854)  AmendmetU  Act,  1880. 


ABSTRACT  OF  THB  ENACTMENTS. 

1.  Short  title. 

2.  Amendment  of  s.  37  of  17  ^  18  Vict.  c.  104.  as  to  numbers  of  joint  owners  of  ships* 


An  Act  to  amend  the  Merchant  Shipping 
Act^  1854.  (2nd  August  1880.) 

Whbrbas  it  is  expedient  to  amend  the 
Merchant  Shipping  Act,  1854  : 

Be  it  enacted  ij  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal^  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
aatiiori^  of  the  same,  as  follows : 


1.  This  Act  may  be  cited  as  the  Merchant 
Shipping  Act  (1854)  Amendment  Act,  1^. 

2.  Sub-section  two  of  section  thirty-seven  of 
the  recited  Act  is  hereby  repealed,  and  in  place 
thereof  it  is  enacted  that  the  following  words 
shall  be  deemed  and  be  taken  to  be  the  second 
sub-section  of  the  thirty-seventh  section  of  the 
recited  Act,  and  the  recited  Act  shall  be  read  and 
construed  as  if  the  second  sub*  section  of  the 
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thirty- seventh  section  thereof  had  been  onginally 
expressed  in  the  following  words;  videlicet. 

Subject  to  the  provisions  with  respect  to  joint 
owners  or  owners  by  transmission  herein-after 
contained,  not  more  than  sixty-four  individuals 


shall  be  entitled  to  be  registered  at  the  same  time 
as  owners  of  any  one  ship ;  but  this  mle  shall  not 
afPect  the  beneficial  title  of  any  number  of  persons 
of  any  company  represented  by  or  clauning  under 
or  through  any  registered  owner  or  joint  owner. 


Chap.  19. 
Taxes  Maivagement  Act,  1880. 


ABSTRACT  OF  THE   ENACTMRNT8. 

PART  I. 

Preliminary. 

1.  Short  title, 

2.  Division  of  Act  into  parts. 

3.  Commencement  of  Act, 

4.  Repeal, 

6.  Interpretation  and  construction, 

6.  Savings  for  Local  Acts, 

7.  Substitution  informer  Acts. 

8.  Savings  of  Special  Commissioners  powers. 

9.  Savings  of  powers  contained  informer  Acts. 
10.  High  Court. 


PART  II. 

General. 

1 1 .  Extent  of  part. 

Board. 

12.  Board. 

13.  Officers  to  obey  directions  of  the  Board, 

14.  Moneys  to  be  paid  into  the  Exchequer, 

Forms. 

15.  Forms  in  Second  Schedule.    The  forms  used  to  be  those  prescribed  by  the  Board.    Books  qf  receipts. 

Material  of  schedules,  duplicates,  Sfc,     Proceedings  not  void  for  want  of  form  or  mistake. 

16.  Delivery  of  forms.     Service  of  notices. 

Surveyors, 

17*  Treasury  may  appoint  officers  for  survey  and  inspection ;  and  may  pay  incidental  charges. 

18.  Vexatious  charges. 

Actions  against  Commissioners  and  Officers. 

19.  Liability  to  penalties. 

20.  Limitation  of  actions.    Defendant  may  tender  amends.    Actions  against  collectors.     Costs  to  ^ 

defrayed  by  assessment. 

Penalties, 

21.  Penalties,   how  recoverable.     Mode  of  proceeding  before   Comfnissioners^     Power  to  mitigtttt. 

Adjudication  final.    All  penalties  to  be  paid  into  Revenue. 

Execution  of  Warrants. 

22.  Constables  and  peace  officers  to  assist. 

Obstruction. 

23.  Persons  obstructing  officers  to  forfeit  501, 

Administration  of  Oaths  in  Ireland, 

24.  Justices  in  Ireland  may  administer  oaths. 
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PART  III. 

Commissioners,  Clerk,  and  Assessor. 

25.  Extent  of  Part. 

Meetings. 

26.  Commissioners  to  meet  from  time  to  time.    May  meet  within  an  adjoining  place  of  exclusive 

jurisdiction. 

Cotnmissioners. 

27.  Commissioners  for  house  duties.    Sheriff  ex -officio  Commissioner, 

28.  Increase  of  General  Commissioners. 

29.  Execution  of  Acts  valid  though  not  within  prescribed  times. 

30.  Commissioners  in  same  county  may  allow  assessments. 

31.  Execution  of  warrants. 

32.  Administration  of  oaths. 

33.  Boohs  qf  assessments  the  property  of  the  Commissioners. 

34.  Delivery  of  boohs  or  papers. 

35.  Commissioners  concerned  to  have  no  voice  in  controversies. 

Tranters  of  Parishes. 

36.  Commissioners  may  transfer  jurisdictions  or  create  new  divisions.    Proviso, 

Union  of  Parishes. 

37.  Parishes  may  be  united.     United  parishes  may  be  disunited. 

Poor  Law  Parishes. 

38.  Parishes  formed  for  poor  law  purposes  may  be  made  parishes  for  the  purposes  of  the  duties. 

Parochial  Books. 

39.  Inspection  of  parish  books.    Penalty  for  refusal. 

Exemption  from  Juries. 

40.  Exemption  of  Commissioners  from  serving  on  juries. 

Clerk. 

41.  Appointment  of  clerk.     Remuneration.    Delay  of  clerk  or  assistant.    Clerk  not  to  take  fees.    Land 

tax  clerk.     Vacancy  in  office  of  clerk. 

Assessors. 

42.  Appointment  of  assessors.    Justices  may  appoint. 

43.  In  certain  cases  surveyor  to  act.    Metropolis. 

44.  Exemption. 

45.  Declaration  of  office. 

Penalties  on  Assessors. 

46.  For  neglect  to  attend.     Or  refusal.    Neglect  of  duty.     Where  appointed  by  the  justices. 

47.  Poundage. 


PART  IV. 

ASSSBSMBNT. 

Year. 

48.  Year. 

Assessors  Cert^eates. 

49.  Delivery  of  assessments. 

50.  Estimates  in  default  of  returns. 

Examination  of  Assessments. 

51.  Surveyors  to  examine  assessments  and  returns. 
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Amendment  of  Assessments, 

52.  May  amend  assessments. 

Place  of  Assessment. 

53.  Parish  in  two  counties.    Houses  in  two  parishes.    Board  to  direct  where  assessments  to  be  made, 

54.  Doubts  as  to  parish  to  which  lands  belong. 

Errors. 

55.  Errors  of  description. 

Allowance  of  Assessments. 

56.  Allowance  of  assessments. 

Appeals. 

57 •  Notice  of  appeal  meetings  to  be  given.  House  duty  appeals.  Persons  aggrieved  may  appeal. 
Assessments  not  to  be  altered  before  appeals  except  in  eases  authorized.  Proof  of  overcharge. 
Surveyor  may  attend  and  produce  eviaence.  Person  not  fully  assessed  may  be  charged.  No 
barrister,  ^c.  to  plead.    Determination  final,  except  where  cases  are  required  for  High  Court. 

58.  Charges  not  to  be  made  in  certain  cases. 

Cases  for  Opinion  of  High  Court. 

59.  Commissioners  may  be  required  to  state  a  case  for  opinion  qf  High  Court. 

Double  Assessments. 

60.  Relief  to  persons  doubly  charged. 

Books  of  Assessments. 

61.  Books  of  assessment.    Account  of  totals. 

Changes. 

62.  Surveyor  to  certify  changes,  and  Commissioners  to  apportion  and  adjust  the  assessment. 

Omissions  from  First  Assessments. 

63.  Charges  may  be  made  in  cases  of  omissions.    Notice  to  persons  charged.    Proof  of  notice.    Thse 

limit.    Delivery. 

Amended  Return. 

64.  Person    surcharged   may  make  amended  return.    Declaration,     Objections  to  amended  return. 

Satisfaction  therewith. 
63.  Time  limit. 

66.  False  declaration.    Indictment. 

* 

Appeals  against  Surcharges. 

67.  Appeals  against  surcharges. 

68.  Treble  duty. 

Supplementary  Assessments. 

69.  Supplementary  assessments. 

Charge  Duplicates. 

70.  Duplicates  showing  amount  of  assessments  to  be  made  out.     Contents.     Penalty. 


PART  V. 

Appointment  op  Collectors  [England]. 

71.  Extent  of  Part. 

Grouping  of  Parishes. 

72.  Collecting  groups. 

Nomination. 

73.  Nomination  of  collectors.     Office  not  compulsory.    Penalty  in  default  of  notice. 

Security  to  the  Crown. 

74.  Board  may  require  security. 
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Appointment  by  Board, 

75.  In  default  of  security  being  given  Board  may  appoint, 

76.  Security,     Conditions  of  bond. 

Security  to  the  Commissioners. 
77*  Commissioners,  inhabitants,  ^c.  may  require  security. 

Exemption  from  Stamp  Duty. 
78.  Bonds  free  from  stamp  duty. 

Liability  of  Parishes, 

70.  Parish  not  liable  for  default  where  Board  take  security.    In  other  case  parish  liable.    Arrears  to 
be  repossessed. 

Poundage, 

80.  Poundage  to  collectors. 

Appointment  of  Collectors  {Scotland). 

81.  Treasury    to    appoint.     Allowances,      Security.     No    liability    to    re-assessment.      Return    to 

Parliament.    Interpretation,    Savings, 


PART  VI. 

COLLBCTION. 

Time  for  Payment, 

82.  Duties  when  due.    Duties  assessed  after  1st  January. 

Collectors  Duplicates, 

83.  Clerk  to  prepare  duplicates.    Delivery  to  collectors  and  surveyor. 

Additional  First  Assessment. 

84.  Cases  not  then  determined  to  be  added  to  first  assessments. 

Demand. 

85.  Collectors  to  demand  duties.     To  give  receipts. 

Recovery. 

i^.  Collectors  on  payment  of  duty  being  refused  to  distrain.    May  under  warrant  break  open  houses. 
Levy.    Powers  of  33  Geo.  3.  c.  65.  may  be  used  in  recovery  of  arrears, 

87.  Collectors  advancing  duties  may  levy  the  sum  paid. 

88.  No  goods  to  be  taken  except  at  the  suit  of  landlord  for  rent  unless  parly  pay  arrears, 
SD.  Commissioners  may  commtt  defaulter. 

Certificates  of  Removal. 

90.  Commissioners  to  issue  certificates  of  removal. 

Prisoners. 

9 1 .  Release  of  prisoners. 

Parents  and  Executors. 

92.  Liability  of  parents,  guardians,  and  executors. 

Number  or  Letter  Assessments, 

93.  Assessments  under  number  or  letter  in  arrear. 

Special  Assessments. 

94.  NotifictUion  of  special  assessments  to  collectors  of  inland  revenue. 

Savings. 

95.  Saving  as  to  English  and  Irish  railways. 
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Recovery  in  Ireland, 

96.  Savings  as  to  Ireland, 

Recovery  in  Scotland, 

97.  Recovery  of  duty  refused  in  Scotland, 

Payment  in  Postage  Stamps.  - 
US.  In  Scotland  or  Ireland  payment  may  be  made  in  postage  stamps. 

Payment  by  Post  Office  Orders. 
99.   In  Scotland  taxes  may  be  paid  by  post  office  orders. 


PART  VII. 

Receipt  and  Account. 

Receipts. 

100.  Appointment  of  receipt. 

101.  Collectors  to  account  after  the  \st  January  in  every  year. 

102.  Unlawful  receipt  of  public  moneys. 

103.  Proceedings  at  receipts. 

104.  Collectors  of  inland  revenue  may  administer  oath  and  put  questions. 

Schedules  of  Arrears. 

105.  The  schedule  of  arrears  to  be  ground  of  process. 

106.  Board  may  retain  schedules. 

107.  Failure  to  deliver  stich  schedule.    Levy  of  issues. 

Schedules  of  Deficiencies, 

108.  Collectors  to  make  a  return  upon   oath  of  persons  from  whom  the  duties  cannot  be  collected. 

Schedules  of  discharge.    Schedules  qf  default, 

109.  Defaulters  returned  in  schedule. 

Re-delivery  of  Books  by  Collectors, 

110.  Books  to  be  delivered  up  by  collector. 

Proceedings  for  Arrears, 

111.  Duties  may  be  sued  for  in  High  Court, 

Insupers, 

112.  Parish  to  be  set  insuperfor  duties  unaccounted  for  and  return  made  to  High  Court. 

Recovery  of  Re-assessments, 

113.  Costs  and  duties  re-assessed  may  be  recovered  as  duties  are  recovered. 

Surplus  Land  Tax. 

114.  Awlication  of  surplus  land  tax.     Excess  to  be  shoton  on  duplicate.     To  be  paid  to  Bank  cf 

England,    Account  to  be  opened  at  head  office.     To  be  applied  in  the  reden^tion  iff  Imd  tu. 
Allowance  to  collectors  and  assessors.    Final  schedules. 


PART  VIII. 

Procsbdinob  against  Gollictors. 
Failure  to  raise  Duties  (England), 
115.  Surveyors  may  report  any  failure  to  raise  duties. 
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Examination  of  Collectors  (England). 

116.  Commignoners  to  call  collectors  before  them. 

Revocation  of  Appointments. 

117.  Collectors  neglecting  their  duty  may  be  dismissed,  and  others  appointed. 

Seizure  of  Estates, 

118.  Commissioners  empowered  to  seize,  sell,  and  convey  estates  of  defaulting  collectors. 


119.  Evidence  of  default. 

120.  Costs. 

121.  Penalties  for  neglect. 

SCHBDULBS. 


Actions  on  Collector's  Bonds. 


Penalties  on  Collectors. 


An  Act  to  consolidate  Enactments  re- 
lating to  certain  Taxes  and  Duties 
under  the  management  of  the  Bpard 
of  Inland  Revenue. 

(6th  August  1880.) 

Wherbab  it  is  expedient  that  certain  Acts  now 
in  force  for  the  management  and  regtdation  of 
the  duties  of  land  tax,  inhabited  house  duties, 
and  property  and  income  tax  should  be  consoli- 
dated into  one  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

PART  I. 

Prbliminary. 

1.  This  Act  may  be  cited  as  the  Taxes  Manage- 
ment Act,  1880. 

2.  This  Act  is  divided  into  parts,  as  follows : 
Part  I.— Preliminary, 

Part  11. — General. 

Part  III. — Commissioners,    clerk,    and  as- 
sessor. 
Part  IV. — Assessment. 
Part  V. — ^Appointment  of  collectors. 
Part  VI.— Collection. 
Part  VII. — Receipt  and  account. 
Part  VIII. — Proceedings  against  collectors. 

3.  This  Act  shall  commence  and  have  efPect 
from  and  immediately  after  the  thirty-first  of 
December  one  thousand  eight  hunared  and 
eighty. 

4.  (1.)  The  enactments  described  in  the  Third 
Schednle  to  this  Act  are  hereby  repealed,  subject 

Vol.  LIX. — Law  Joub.  Stat. 


to  the  exceptions  and  qualifications  in  this  Act 
mentioned. 

(2.)  The  repeal  of  enactments  or  any  other 
thing  in  this  Act  shall  not  afiPecf^ 

(a.)  Anything  done  or  suffered  before  the  com- 
mencement of  this  Act  under  any  enact- 
ment repealed  bv  this  Act ;  nor 

(6.)  Any  protection,  right,  or  privilege  acquired, 
or  duty  or  liabUity  imposed  or  incurred, 
under  any  enactment  so  repealed ;  nor 

(c.)  Any  fine,  forfeiture,  or  other  punishment 
incurred  or  to  be  incurred  in  respect  of 
any  offence  committed  before  the  com- 
mencement of  this  Act  against  any 
enactment  so  repealed ;  nor 

(d.)  The  institution  or  prosecution  to  its  termi- 
nation of  any  legal  proceeding  or  other 
remedy  for  ascertaining  any  such  lia- 
bility, or  enforcing  or  recovering  any 
such  fine,  forfeiture,  or  punishment  as 
aforesaid. 

(3.)  All  existing  bonds  and  securities  given 
under  or  in  pursuance  of  any  enactment  hereby 
repealed  shall  have  the  same  force  and  effect  as  if 
they  had  been  given  under  or  in  pursuance  of 
this  Act. 

5.  (1.)  In  this  Act— 

"  Additional  Commissioners  "  means  the  Addi- 
tional Commissioners  of  the  Property  and 
Income  Tax,  or  any  two  of  them  appointed 
under  the  provisions  of  the  Income  Tax 
Act,  1842 : 

"  Assessor "  means  the  person  or  persons  ap- 
pointed to  be  assessor  or  assessors  respec- 
tively of  income  tax  and  inhabited  house 
duties  for  any  parish  in  conformity  with 
the  rules  and  directions  of  this  Act  or  the 
Tax  Acts,  and  includes  the  surveyor  of 
taxes  acting  as  assessor  when  required  so 
to  act: 
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*'  Board  "  means  the  Commissioneri  of  Inland 
Revenue  for  the  time  being,  or  any  two  of 
them : 

**  Clerk  "  means  the  clerk  to  the  General  Com- 
missioners or  to  the  Land  Tax  Commis- 
sioners respectively  appointed  in  accord- 
ance with  the  directions  of  this  Act : 

"  Collector  *'  means  the  person  or  persons  ap- 
pointed to  be  collector  or  collectors  respec- 
tively of  the  land  tax,  the  income  tax,  and 
the  inhabited  house  duties  in  conformity 
with  this  Act  for  a  parish  or  group,  or 
union,  electoral  district,  or  county  or  part 
of  a  county : 

"  Collector  of  Inland  Revenue  * '  means  a  person 
appointed  by  the  Board  to  be  a  collector 
and  officer  for  the  collection  and  receipt  of 
the  several  revenues  and  duties  of  excise 
stamps  and  taxes,  or  as  his  deputy : 

"  Division  "  means  and  includes  an^  hundred, 
rape,  lathe,  stewartry,  or  district,  or  any 
ulace  of  separate  juiisdiction  under  the 
Land  Tax  Acts : 

"  General  Commissioners  *'  means  the  Com- 
missioners for  the  general  purposes  of  the 
income  tax  and  inhabited  house  duties,  or 
any  two  or  more  of  them  acting  in  or  for 
any  division  under  and  in  the  execution 
of  this  Act  or  the  Tax  Acts  : 

'*  Group"  means  any  parishes  ^united  or 
grouped  for  the  purposes  of  the  collection 
of  the  duties  ana  the  land  tax  : 

"  High  Court "  means  Her  Majesty's  High 
Court  of  Justice : 

"  Land  Tax  Acts"  means  and  includes  any 
Act,  or  part  of  any  Act,  relating  in  any 
way  to  the  assessment  or  redemption  of 
the  land  tax : 

"  Land  Tax  Commissioners"  means  the  per- 
sons appointed  under  authority  of  Par- 
liament for  executing  the  Acts  granting 
a  land  tax^  or  any  two  or  more  of  them : 

"  Parish  "  means  and  includes  any  town,  ward, 
township,  tithing,  parish,  place,  or  pre- 
cinct for  which  a  separate  assessment  of 
the  duties  or  the  land  tax  may  be  made, 
or  for  which  any  assessor  or  coUector  may 
be  lawfully  appointed  for  the  purpose  of 
assessing  or  collecting  the  duties  or  the 
land  tax : 

"  Part  '*  means  part  of  this  Act : 

*'  Prescribed "  means  prescribed  or  provided 
by  this  Act  or  the  Tax  Acts,  or  by  the 
Board  where  the  Board  have  power  to 
prescribe : 

"  Return  "  includes  any  list,  statement,  decla- 
ration, account,  ecnedule,  or  estimate  in 
writing  by  whomsoever  made  or  from 
whomsoever  required  in  conformity  with 
the  directions  of  this  Act  or  the  Tax 
Acts: 


(( 


Special  Commissioners"  meana  the  Com- 
missioners  for  the  special  pniposes  of  the 
Income  Tax  Acts  appointed  by  the  Trea- 
sury under  the  provisions  of  the  InoonK 
Tax  Act,  1842 ; 
Surveyor "  means  an  inspector  of  taxes  or 
surveyor  of  taxes  appointed  by  the  Tret- 
sury  or  Board  for  tne  purposes  of  this 
Act,  the  Tax  Acts,  and  Land  Tax  Acts, 
and  acting  under  the  authority  of  the 
Board: 

"  Tax  Acts  "  means  and  includes  any  Act  or 
part  of  any  Act  relating  to  the  auessment 
of  any  person,  laud,  tenement,  heritage, 
property,  or  profits  whatever  to  the  in- 
come tax  or  to  the  inhabited  house  duties : 

"  The  duties,"  except  where  expressly  limited, 
means  and  includes  the  duties  on  in- 
habited houses  and  the  duties  of  income 
tax,  or  any  of  them,  assessed  or  to  be 
assessed  under  this  Act  or  under  the  Tax 
Acts: 

"  The  Income  Tax  Act,  1842,"  means  the  Act 
of  the  session  of  the  fifth  and  sixth  yean 
of  the  reign  of  Her  present  Majesty, 
chapter  thirty-five,  intituled  '*  An  Act  for 
"  granting  to  Her  Majesty  the  duties  on 
"  profits  arising  from  property,  profes* 
"  sions,  trades,  and  offices,  until  the  sixth 
"  day  of  April  one  thousand  eight  hundred 
"  and  forty-five  " : 

"  The  Income  Tax  Act,  1853,"  means  the  Act 
of  the  session  of  the  siirteenth  and  seven- 
teenth years  of  the  reign  of  Her  present 
Majesty,  chapter  thirty-tour,  intituled  "An 
"  Act  for  granting  to  Her  Migesty  duties 
"  on  profits  arising  from  property,  pio- 
"  fessions,  trades,  and  offices": 

"  Treasury"  means  the  Commissioners  of  Her 
Majesty's  Treasury. 

(2.)  The  Schedules  to  this  Act  shall  be  read 
and  have  effect  as  if  they  were  part  of  this  Act 

6.  Nothing  in  this  Act  shall  alter  the  effMt  of, 
or  in  any  way  supersede— 

(I.)  An  Act  passed  in  the  session  of  the  seven- 
teenth and  eighteenth  years  of  Her 
present  Majesty,  intituled  *'  An  Aet  for 
"  the  valuation  of  lands  and  heritages 
"  in  Scotland  " : 

(2.)  Any  Act  amending  such  last  refored-to 
Act: 

(3.)  The  Valuation  (Metropolis)  Aet»  \6S8. 

7.  (I.)  In  the  several  enactments  described  in 
the  Fourth  Schedule  to  this  Act  a  refacnoe  to 
this  Act  shall  be  deemed  to  be  aubstitated  for  a 
reference  to  any  one  or  more  of  the  enactmsBts 
described  in  the  Third  Schedule  to  this  Ad,  or 
any  enactment  amending  the  same. 

(2.)  Where  any  Act  passed  before  this  Act 
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and  not  specified  in  the  Third  or  Fourth  Sche- 
dule to  tlu8  Act  refers  to  any  enactment  described 
in  the  Third  Schedule,  or  to  any  enactment 
amendinfir  such  last  referred-to  enactment,  the 
rd^erence  shall  be  deemed  to  be  to  this  Act. 

8.  (1.)  Nothing  in  this  Act  shall  afPect  the 
powers  conferred  on  and  exercised  by  the  Special 
Commissioners. 

(2.)  Any  power  which  in  England  under  or  by 
virtue  of  this  Act  may  be  executed  by  the 
Genial  Commissioners  may  in  Ireland  be 
executed  by  the  Special  Commissioners. 

9.  AU  powers,  authorities,  rules,  regulations, 
directions,  and  penalties  contained  in  the  Tax 
Acts  and  Land  Tax  Acts  in  regard  to  the  mode 
of  raising,  levying,  collecting,  receiving,  ac- 
counting for,  and  securing  the  duties  and  the 
land  tax  shall,  in  all  cases  not  expressly  provided 
for  by  this  Act,  and  so  far  as  tne  same  are  not 
superseded  by  and  are  consistent  with  the  express 
provisions  of  this  Act,  be  observed,  applied,  prac- 
tised, and  put  in  execution  throughout  the 
respective  parts  of  the  United  Kingdom,  for 
raising,  levying,  collecting,  receiving,  accounting 
for,  and  securing  the  duties  and  the  land  tax  as 
fully  and  efFectually  to  all  intents  and  purposes 
as  if  the  same  were  particularly  repeated  and  re- 
enacted  in  this  Act. 

10.  All  matters  within  the  jurisdiction  of  the 
High  Court  under  this  Act  shall  be  assigned — 

(i.)  In  England  and  Ireland,  subject  to  the 
Acts  regulating  the  High  Court,  to  the 
Exchequer  Division  of  Her  Majesty's 
High  Court  of  Justice  in  England  and 
Ireland  respectively : 

(ii.)  In  Scotland  to  the  Court  of  Session  sitting 
as  a  Court  of  Exchequer. 


PART  II. 
General. 


11.  This  part  shall  extend  to  Great  Britain, 
and  ilso  to  Ireland  as  regards  the  duties  of  income 
tax  so  far  as  may  be  applicable. 

Board. 

12.  The  Board  shall  have  all  necessary  powers 
and  authorities  for  carrying  this  Act  into  execu- 
tion, and  shaU  observe  and  obey  in  relation  thereto 
the  directions  of  the  Treasury. 

13.  The  collectors  of  inland  revenue,  surveyors, 
and  all  other  officers  or  persons  who  shall  be  em- 
ployed in  the  execution  of  this  Act,  or  the  Tax 
Acts,  shall  observe  and  follow  the  orders,  in- 
structions, and  directions  of  the  Board. 


14.  All  moneys,  bills,  notes,  drafts,  or  other 
orders  or  securities  for  the  payment  of  money,  and 
all  remittances  whatever  received  by  the  Receiver 
General  of  Inland  Revenue,  and  by  every  col- 
lector of  inland  revenue,  for  or  on  account  of  the 
duties  or  the  land  tax,  or  arising  therefrom  (except 
only  so  much  thereof  as  may  be  retained  under 
sanction  of  the  Treasury  for  the  public  service,  or 
for  the  making  of  any  payments  required  by  any 
Act  of  Parliament  to  be  made  by  the  Board), 
shall  from  time  to  time  be  paid  over  or  remitted 
into  the  Bank  of  England,  and  shaU  be  trans- 
ferred to  the  credit  of  Her  Majesty's  Ex- 
chequer under  such  regulations  as  the  Board 
from  time  to  time  under  the  authority  of  the 
Treasury  prescribe. 

Forms. 

15.  (1.)  The  forms  in  the  Second  Schedule  to 
this  Act,  or  forms  to  the  like  effect,  varied  as 
circumstances  require,  may  be  used,  and  shall  be 
sufficient  in  law. 

(2.)  Every  assessment,  duplicate,  charge,  bond, 
warrant,  notice  of  assessment  or  of  demand,  or 
other  document  required  to  be  used  in  the  asses- 
sing, charging,  levying,  and  collecting  of  the 
duties  and  the  land  tax  shall  be  made  out,  drawn, 
and  prepared  according  to  the  several  forms  as 
prescribed  and  supplied  or  approved  by  the  Board 
from  time  to  time,  and  shall  be  valid  and  effectual 
\vithout  stating  the  case  or  the  facts  or  evidence 
in  any  more  particular  manner  than  is  required  in 
and  by  such  forms. 

(3.)  The  Board  shall  provide  books  of  printed 
forms  of  receipts  with  counterfoils  for  the  use  of 
the  collectors,  and  may  from  time  to  time  pre- 
scribe regulations  for  the  inspection  and  filling 
up  and  use  of  such  books  and  counterfoils,  to 
which  regulations  every  collector  shall  conform. 

(4.)  Any  schedule,  duplicate,  or  other  docu- 
ment required  to  be  on  parclunent  bv  anv  Tax 
Act  or  Land  Tax  Act  may,  if  the  Board  so  direct, 
be  on  paper  or  other  material  as  may  be  by  such 
order  prescribed,  and  then  shall  be  as  vahd  and 
effectual  for  all  purposes  as  if  it  had  been  on 
parchment. 

(5.)  No  assessment,  charge,  warrant,  or  other 
proceeding  which  shall  be  made  or  shall  pur- 
port to  be  made  by  virtue  or  in  pursuance  or 
m  execution  of  this  Act,  or  the  Tax  Acts,  or 
Land  Tax  Acts,  shall  be  quashed  or  deemed 
to  be  void  or  voidable  for  want  of  form,  or 
be  impeached  or  affected  by  reason  of  any  mis- 
take, defect,  or  omission  therein,  provided  the 
person  or  prop^ty  charged  or  intended  to  be 
charged  or  affected  by  any  such  proceeding  be 
designated  therein  to  common  intent  and  under- 
standing, and  such  proceeding  be  in  substance 
and  effect  in  conformity  with  or  according  to  the 
intent  and  meaning  of  the  said  Acts. 


D  2 


52 


STATUTES  OF  THE  REALM. 


[chap.  19. 


16.  Under  this  Act- 
fa.)  All  notices  and  fonns  may  be  in  writing  or 
print,  or  partly  in  writing  and  print : 

(b.)  All  notices  relating  to  the  duties  or  the 
land  tax  that  are  required  to  be  affixed 
on  any  place^  or  to  be  delivered  to  or 
otherwise  served  on  any  person^  may 
be  delivered  by  the  surveyors  of  the 
districts  in  which  such  notices  are  re- 
quired to  the  respective  assessors  for  the 
purpose  of  serving  or  affixing  the  same : 

(c.)  The  delivery  of  such  last-mentioned  notices 
by  a  surveyor  shall  be  as  effectual  as  if 
the  same  had  been  delivered  by  the 
General  Commissioners  of  the  division 
or  by  the  Land  Tax  Commissioners : 

(d)  Every  assessor  or  collector  is  hereby  re- 
quired to  observe  such  directions  as  may 
from  time  to  time  be  given  to  him  by 
the  surveyor  in  all  matters  touching  the 
time  and  manner  of  fixing  or  delivering 
or  otherwise  serving  such  last-mentioned 
notices,  and  the  persons  on  whom  the 
same  are  to  be  served,  such  directions 
having  been  previously  seen  and  allowed 
by  the  said  respective  Commissioners  : 

(e.)  All  notices  or  forms  required  or  allowed  to 
be  served  on  any  person  may  be  either 
delivered  to  such  person  or  left  at  the 
usual  or  last  known  place  of  abode  of 
such  perspn : 

(/.)  A  notice  to  a  person  to  be  ffiven  by  a  sur- 
veyor may  be  served  and  sent  "by  post 
by  a  prepaid  registered  letter,  ana  in 
proving  such  service  or  sending  it  shall 
be  sufficient  to  prove  that  the  letter 
containing  the  order,  notice,  or  docu- 
ment was  properly  addressed,  registered, 
prepaid,  and  posted : 

(^.)  A  notice  to  be  ffiven  by  the  Board  may,  bj 
their  order,  be  signed  by  one  of  their 
secretaries  or  assistant  secretaries,  and 
any  such  notice  purporting  to  be  so 
signed  by  order  of  the  Board  shall  be  as 
valid  and  effectual  as  if  signed  under 
the  hands  of  the  Board : 

(h.)  All  notices  to  be  given  or  delivered  to  or 
served  on  the  Land  Tax  Commissioners, 
the  General  Commissioners,  or  the  Ad- 
ditional Commissioners  may  be  given  or 
delivered  to  or  served  on  their  clerk, 
and  such  delivery  to  or  service  on  their 
clerk  shall  be  a  good,  valid,  and  effectual 
delivery  to  or  service  on  the  said  re- 
spective Commissioners  to  all  intents 
and  purposes. 

Surveyors. 

17.  The  Treasury  may  from  time  to  time  con- 
stitute and  appoint  officers  for  the  survey  and 
inspection  of  tne  duties  and  for  doing  all  things 


belonging  to  the  office  of  surveyor,  aocofding  to 
the  powers  vested  in  them  by  this  Act,  the  Tax 
Acts,  or  the  Land  Tax  Acts,  and  may  appoint 
allowances  and  salaries  for  the  surveyors  and 
other  officers  employed  as  aforesaid,  &Dd  also  paj 
such  incidental  expenses  as  necessarily  attend  the 
execution  of  this  Act  and  of  tiie  said  Acta. 

18.  If  a  surveyor  wilfully  makes  a  Iklse  and 
vexatious  charge  of  tiie  duties,  or  wilfully  deliTcn 
or  causes  to  be  delivered  to  the  General  Comnus- 
sioners  a  false  and  vexatious  certificate  of  charge 
of  the  duties,  or  a  falee  and  vexatious  certificate  of 
objection  to  any  supplementary  return,  or  is  guilty 
of  any  fraudulent,  corrupt,  or  illegal  practices  in 
the  execution  of  his  office,  or  knowingly  or  wfl- 
fully,  through  favour,  undercharges  or  omits  to 
charge  any  person,  such  surveyor  shall  for  every 
such  offence  incur  a  penalty  of  one  hundred 
pounds,  and  on  conviction  be  discharged  from  his 
office. 

Actions  against  Commissioners  and  Oficert. 

19.  No  commissioner,  sheriff,  sheriff  depute  or 
substitute,  clerk,  surveyor,  assessor,  or  collector 
who  shall  act  or  be  employed  in  the  execution  of 
this  Act,  the  Tax  Acts,  or  Land  Tax  Acts  shall  be 
liable  for  or  by  reason  of  such  execution  to  any 
penalty  other  than  such  as  by  this  Act  or  the 
said  Acts  may  be  inflicted. 

20.  (1.)  If  an  action  or  suit  be  brought  against 
a  commissioner,  surveyor,  collector,  assessor,  or 
other  person  for  anything  done  in  pursuance  of 
this  Act^  the  Tax  Acts  or  tiie  Land  Tax  Acts, 
such  action  or  suit  shall  be — 

(a.)  Commenced  within  six  months  next  after 
the  fact  committed  and  not  afterwards ; 
and 

(&.)  Shall  be  laid  in  the  county  or  place  where 
the  cause  of  complaint  arose. 

(2.)  No  writ  or  process  shall  be  sued  out  for 
the  commencement  of  such  action  or  suit  until 
the  expiry  of  one  month  next  after  notice  in 
writing  shall  have  been  delivered  to  or  left  at  the 
usual  place  of  abode  of  the  intended  defendant 
by  the  attorney  or  agent  of  the  intended  plaintiff. 

(3.)  Every  such  notice  must  dearly  spediy  and 
completely  contain — 

(a.)  The  cause  of  aZ^tion ; 

(b.)  The  name  and  place  of  abode  of  the 
intended  plaintiff;  and 

(c.)  The  name  and  place  of  abode  of  his 
attorney  or  agent,  if  any. 

(4.)  No  evidence  shall  be  given  on  the  trial  of 
such  action  or  suit  of  anj  cause  of  action  other 
than  such  as  is  contained  m  such  notice. 

(5.)  The  intended  defendant  to  whom  siich 
notice  shall  have  been  delivered  may,  at  any  time 
before  the  expiration  of  such  month  as  aforesaid, 
tender  amends  to  the  intended  plaintiff,  or  his 
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sttomej  or  agent,  and  in  case  such  amends  shall 
not  be  accepted  may  plead  such  tender  in  bar  to 
any  action  or  suit  to  be  brought  against  him 
grounded  on  such  notice,  writ,  or  process. 

(6.)  The  defendant  in  every  such  action  or  suit 
may  plead  such  tender  and  any  other  plea  with 
leave  of  the  court,  in  bar  of  such  action  or  suit, 
and  may  give  this  Act  and  the  special  matter  in 
evidence  at  any  trial  to  be  had  thereupon. 

(7*)  Every  such  action  or  suit  which  shall  be 
brought  against  any  collector  shall  be  defended 
by  the  respective  Land  Tax  Commissioners  or 
General  Commissioners  for  the  division  or  parish 
where  such  collector  shall  have  been  appointed 
by  them  or  act  under  their  warrant  or  directions. 

(8.)  The  costs  and  charges  attending;  the  same, 
as  also  any  other  action  or  suit  to  be  brought  by 
or  against  the  said  commissioners  or  any  collector 
by  them  appointed  for  anything  done  in  pursu- 
ance of  this  Act  or  the  Tax  Acts,  or  Land  Tax 
Acts,  shall  be  defrayed  by  an  assessment  made  in 
a  just  proportion  on  the  several  persons,  lands, 
tenements,  and  hereditaments  liable  to  be  assessed 
in  the  parish  in  or  relating  to  which  the  alleged 
cause  of  action  shall  have  arisen,  or  for  which 
such  collector  shall  have  been  appointed. 

Penalties, 

21.  (1.)  All  such  penalties  as  under  this  section 
are  recoverable  in  the  High  Court  shall  be  sued, 
for  by  information  in  the  name  of  the  Attorney 
General  for  England,  in  Scotland  in  the  name  of 
the  Lord  Advocate,  and  in  Ireland  in  the  name 
of  the  Attorney  General  for  Ireland,  and  may  be 
recovered  with  full  costs  of  suit. 

(2.)  The  Board  may  at  their  discretion  mitigate 
or  stay  or  compound  proceedings  for  any  such 
penalty,  and  reward  any  informer  who  may  assist 
in  the  recovery  of  any  such  penalty. 

(3.)  All  penalties  exceeding  twenty  pounds  im- 
posed by  virtue  of  this  Ac^  the  Tax  Acts,  or 
Land  Tax  Acts,  excepting  such  as  are  directed  to 
be  added  to  the  assessment s,  shall  be  recoverable 
in  the  High  Court. 

(4.)  In  defoult  of  prosecution  within  the  space 
of  twelve  months  from  the  tiine  of  any  penalty 
being  incurred  under  the  provisions  of  this  Act, 
or  of  the  said  Acts,  no  penalty  or  forfeiture  shall 
afterwards  be  recoverable  in  any  other  manner. 

(5.)  Subject  to  the  above  restriction  as  to  time, 
all  pecuniary  penalties  not  exceeding  twenty 
pounds  imposed  by  virtue  of  this  Act,  or  of  the 
said  Acts,  and  also  such  of  the  said  penalties 
exceeding  twenty  pounds  as  are  directed  to  be 
added  to  the  assessment  of  the  land  tax  or  the 
duties,  shall  be  recoverable  before  the  Land  Tax 
Commissioners  and  General  Commissioners  re- 
spectively, and  in  Scotland  either  before  the  said 
Conunissioners  or  before  the  sheriff  depute  or 
substitute  for  the  county,  division,  or  parish 
where  the  offence  is  committed. 


(6.)  The  said  respective  Commissioners  and 
sheriff  depute  or  substitute  shall  take  cognizance 
of  the  offence  in  respect  of  which  a  penalty  may 
be  imposed  by  them  upon  information  in  writing 
made  to  them,  and  upon  a  summons  to  the  party 
accused  to  appear  before  them  at  such  time  and 
place  as  they  shall  fix  ;  and  they  shall  examine 
into  the  n:uitter  of  fact,  and  hear  and  determine 
the  same  in  a  summary  way,  and  on  proof  made 
thereof,  either  by  voluntary  confession  of  the 
party  accused,  or  by  the  oath  or  solemn  affirma- 
tion of  one  or  more  credible  witness  or  witnesses, 
or  otherwise,  as  the  case  may  require,  shall  give 
judgment  for  the  penalty,  or  for  such  part  thereof 
as  the  said  Commissioners,  sheriff  depute  or  sub- 
stitute, shall  think  proper  to  mitigate  the  same 
to,  and  shidl  assess  the  penalty  on  the  party  by 
way  of  supplementary  assessment,  which  penalty 
so  adjudged  shi^l  be  levied  in  like  manner  as  the 
duties ;  and  the  said  adjudication  of  the  Commis- 
sioners, sheriff  depute  or  substitute,  shall  be  final 
and  conclusive  to  all  intents  and  purposes, 
without  appeal ;  and  the  proceedings  and  decree 
of  the  Commissioners,  sheriff  depute  or  substi- 
tute, shall  not  be  removable  by  any  process 
whatever  into  any  court  of  law  or  equity. 

( 7 . )  All  the  moneys  arising  from  fines,  penalties, 
issues,  and  forfeitures,  or  shares  thereof,  recovered, 
levied  or  received  under  this  Act,  the  Tax  Acts, 
or  the  Land  Tax  Acts,  shall  be  paid,  by  the 
person  receiving  or  recovering  the  same,  to  the 
collector  of  inland  revenue  without  delay,  or 
within  ten  days  after  he  receives  from  the 
Board  an  order  for  the  payment  thereof  to  such 
collector. 

Execution  of  Warrants, 

22.  All  constables  and  other  peace  officers  are 
hereby  required  to  aid  in  the  execution  of  this 
Act,  and  to  obey  and  execute  such  precepts  and 
warrants  as  shall  be  to  them  directed  in  that 
behalf  by  the  respective  Commissioners  under 
the  authority  of  this  Act. 

Obstruction, 

23.  If  any  person  wilfully  obstructs  a  surv^r, 
assessor,  or  collector  in  the  execution  of  his  office 
or  duties,  he  shall  for  every  such  offence  incur  a 
penalty  of  fifty  pounds. 

Administration  of  Oaths  in  Ireland. 

24.  In  Ireland  any  one  of  Her  Majesty's  jus- 
tices of  the  peace  may  administer  all  oaths  or 
affirmations  required  or  allowed  to  be  taken  by 
this  Act  or  by  the  Income  Tax  Acts  before  a 
commissioner  or  justice  by  any  officer  or  person, 
in  any  matter  touching  the  execution  of  this  Act 
or  the  said  Acts. 
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PART  III. 

Commissioners,  Clerk,  and  Assessor. 

25.  This  Part  shall  not  extend  to  Ireland. 

Meetings. 

26.  (I.)  The  Land  Tax  Commissioners, 
General  Commissioners,  and  Additional  Com- 
missioners respectively  shall,  for  the  execution  of 
all  or  any  such  things  as  are  by  them  required 
to  be  done  at  a  meeting  by  this  Act,  the  Tax 
Acts,  or  the  Land  Tax  Acts,  meet  together  from 
time  to  time  within  the  times  prescribed  by  this 
Act  or  the  said  Acts  at  the  most  usual  place  of 
meeting  within  their  respective  divisions. 

(2.)  They  mav  meet  and  do  an^  Act  in  execu- 
tion of  the  said  Acts  as  Commissioners  within 
any  city,  town,  or  place,  being  a  county  of  itself, 
or  otherwise  having  exclusive  jurisdiction  and 
situated  within,  surrounded  by,  or  adjoining  to 
their  respective  divisions ;  and  all  things  so  done 
by  them  within  such  city,  town,  or  place,  as 
Commissioners  acting  for  such  division,  shall  be 
as  valid  and  effectual  in  law  as  if  the  same  had 
been  done  within  such  division. 

Commissioners. 

27.  (1.)  The  General  Commissioners  shall  be 
the  Commissioners  for  executing  the  Acts 
relating  to  the  inhabited  house  duties. 

(2.)  The  sheriff  depute  or  substitute  of  any 
county  or  division  in  Scotland  for  the  time  being 
shall  be  ex-officio  and  without  other  qualification 
a  General  Commissioner  for  such  county  or 
division. 

28.  The  Board  may,  if  they  think  fit,  authorise 
the  increase  of  the  number  of  persons  to  be 
chosen  General  Commissioners  for  any  division 
and  of  persons  to  supply  vacancies  amongst  such 
Commissioners  to  any  number  not  exceeding 
fourteen  respectively,  and  such  persons  shall  be 
appointed  and  chosen  according  to  the  regula- 
tions contained  in  section  four  of  the  Income 
Tax  Act,  1842. 

29.  Should  the  Commissioners  fail  to  hold  any 
meeting  or  to  appoint  a  clerk,  assessor,  or  other 
officer,  or  to  do  any  other  thing  in  the  execution 
of  this  Act  or  of  the  Tax  or  Land  Tax  Acts 
within  the  time  prescribed,  they  shall,  as  soon  as 
may  be  after  the  time  at  which  such  meeting 
should  have  been  held  and  such  power  should 
have  been  executed,  meet  and  execute  the  same 
and  cause  the  same  to  be  executed,  and  all  such 
meetings  and  appointments  (excepting  in  any 
case  in  which  the  appointment  of  collector  by 
reason  of  neglect  or  omission  or  otherwise 
became  absolutely  vested  in  the  Board),  and  the 
performance  of  any  such  other  thing  as  aforesaid 
at  any  other  time  than  the  prescribed  time  shall. 


notwithstanding    such   failure,   be   valid  and 
effectual. 

30.  If  in  any  case  the  assessments  and  dupli- 
cates of  the  duties  for  any  parish  are  not  signed 
and  allowed  in  due  time,  to  the  pngudioe  of  the 
Revenue,  for  want  of  a  sufficient  number  of 
General  Commissioners  acting  or  attending 
where  and  when  such  assessments  or  daplicates 
ought  to  be  allowed,  any  two  of  the  Genoil 
Commissioners  actinff  within  the  same  countf 
shall  sign  and  allow  the  assessments  or  dapticates 
wanting  for  the  parish. 

31.  All  warrants  and  precepts  of  the  Genenl 
Commissioners  shall  be  executed  by  the  respec- 
tive persons  to  whom  the  same  are  directed,  in 
any  part  of  the  same  county,  for  any  division  of 
which  the  Commissioners  are  appointed. 

32.  Any  one  or  more  of  the  Land  Tax  Com- 
missioners and  General  Commissioners  may 
respectively  administer  all  oaths  or  affirmatioiiB 
required  or  allowed  to  be  taken  by  this  Act  or 
by  the  Land  Tax  Acts  or  Tax  Acts  before  sadi 
(jommissioners  by  any  officer  or  person  in  any 
matter  touching  the  execution  of  this  Act  or  tlK 
said  Acts. 

33.  All  assessments,  duplicates  of  maaeamea^ 
minute  books,  and  other  public  books  and  papcfs 
relating  to  the  land  tax  or  the  duties  in  the 
custody  or  possession  of  any  derk,  assessor,  or 
collector,  or  of  the  legal  representatives  of  any 

gerson  who  has  died  or  shall  die  daring  the 
olding  of  any  such  office,  or  after  his  removal 
from  the  same,  or  of  his  agent  or  attorney,  or  of 
any  other  person,  are  hereby  declared  to  be 
respectively  the  oroperty  of  the  Land  Tax  Com- 
missioners and  dreneral  Commissioners  acting  in 
the  respective  divisions  for  the  time  being  and  in 
succession,  and  shall  be  placed  with  and  remain 
in  the  custody  and  possession  of  them  orof  thdr 
respective  clerks  for  the  time  being,  or  of  sudi 
other  person  as  the  respective  Commissioners  for 
the  time  being  from  time  to  time  at  their 
meetings  direct. 

34.  (1 .)  Every  person  now  or  at  any  time  here- 
after having  in  his  custody  or  poesession  any 
books  or  papers  relating  to  the  land  tax  or  the 
duties  shall,  within  one  month  next  after  notice 
in  writing  by  the  Board  (a  true  copy  thenof 
being  given  to  or  left  at  his  usual  place  of  abode}, 
deliver  up  the  same  to  such  person  as  the  Board 
by  such  notice  shall  appoint,  whose  receipt  for 
the  same  shall  be  a  good  and  sufficient  discharge 
to  the  person  delivering  the  same ;  and 

(2.)  If  any  such  person  fuls  to  ddiver  the 
same  according  to  the  notice,  he  shall  for  trttj 
such  offence  incur  a  penalty  of  fifty  pounds* 
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35.  If  a  commissioner  acting  in  the  execution 
of  the  Tax  Acts  or  the  Land  Tax  Acts  interested, 
in  his  own  right,  or  in  the  right  of  any  other 
person  as  his  agent,  in  any  controversy  or  appeal 
arising  under  those  Acts  or  this  Act  takes  part 
in  the  determination  of  such  controversy  or 
appeal  and  fails  to  withdraw  himself  Arora  the 
meeting  of  Commissioners  at  which  the  same  is 
heard  and  determined,  he  shall  incur  a  penalty 
of  fifty  pounds. 

Tranrfers  of  Parishes, 

36.  (1.)  In  England  the  Und  Tax  Com- 
missioners may,  at  a  general  meeliog  for  any 
oouutv,  if  and  as  they  see  fit  (subject  as  herein 
provided),  transfer  the  jurisdiction  of  any  parish 
m  such  county  from  the  division  to  which  the 
same  may  then  belong,  together  with  the  quota 
of  land  tax  payable  by  it  at  the  time  of  such 
transfer,  to  any  adjoining  or  other  division  of  the 
same  county,  or  to  any  new  division,  which  new 
division  the  Commissioners  are  hereby  empowered 
to  create  in  any  such  county. 

(2.)  Every  such  alteration  of  divisions  shall  be 
certified  in  writing  under  the  hands  of  the 
mi^rity  of  the  Commissioners  present  at  such 
general  meeting  to  the  Boara,  and  shall  be 
subject  to  and  dependent  on  the  approval  of  the 
Treasury. 

(3.)  if  the  Treasury  approves  of  such  alteration, 
such  approval,  together  with  the  quotas  to  be 
asiessea  and  levied  on  the  parishes  so  transferred, 
shall  be  certified  to  the  Commissioners  of  the 
respective  divisions  by  the  Board. 

(4.)  Thereupon,  and  from  the  time  fixed  by 
the  Board,  the  Land  Tax  Commissioners  and 
General  Commissioners  acting  in  and  for  the 
division  extended  or  created  in  manner  aforesaid 
shall  have  full  jurisdiction  and  control  in,  over, 
and  throughout  every  parish  so  transferred,  and 
shall  and  mav  execute  all  the  powers  and  pro- 
visions of  the  Tax  Acts,  Land  Tax  Acts,  and  this 
Act  in  and  throughout  the  same. 

(5.)  Nothing  in  this  section  shall  authorise  any 
alteration  of  the  limits  or  jurisdiction  of  any  of 
the  cities,  boroughs,  cinque  ports,  towns,  and 
places  respectively  in  Great  Britain  for  which 
separate  and  distinct  quotas  of  land  tax  are  pro- 
vided by  and  enumerated  in  the  Land  Tax  Acts. 

Union  of  Parishes. 

.')/.  (1.)  For  the  more  convenient  execution  of 
the  Tax  Acts  and  Land  Tax  Acts  in  England  the 
Land  Tax  Commissioners  for  any  division,  at 
any  meeting  of  such  Commissioners  convened 
for  that  purpose,  may  unite  any  two  or  more 
parishes,  and  certify  such  union  to  the  Board,  for 
the  approval  of  the  Treasury. 

(2.)  If  the  Treasury  approves  of  such  union. 


such  approval  shall  be  certified  by  the  Board  to 
the  Commissioners. 

(3.)  Thereupon,  and  from  the  time  fixed  by 
the  Board,  such  united  parishes  shall,  for  all  the 
purposes  of  the  land  tax  and  the  duties,  be 
considered  as  one  parish. 

(4.)  Nothing  in  this  section  shaU  authorise 
any  alteration  of  the  quota  of  land  tax  now 
chargeable  by  law  on  any  parish. 

(5.)  Where  parishes  have  been  so  united  and 
the  union  proves  to  be  inconvenient,  the  Treasury, 
on  receipt  of  a  resolution  of  the  Land  Tax  Com- 
missioners acting  for  the  division  in  which  the 
parishes  are  situate,  passed  at  a  meeting  con- 
vened for  the  purpose,  may,  if  they  think  fit, 
dissolve  the  union  either  as  regards  all  or  some 
or  one  of  the  parishes  so  united. 

Poor  Law  Parishes, 

38.  (1.)  Where  in  England,  under  the  autho* 
rity  of  Parliament,  any  part  of  a  parish  or  place 
has  been  formed  into  a  new  parish  or  place  for 
the  purposes  of  poor  law  administration,  or  any 
parish  or  place,  or  part  of  a  parish  or  place,  has 
been  amalgamated  with  or  included  within  the 
boundaries  of  another  parish  or  place  for  the  said 
purposes,  the  Board  mav,  if  tney  think  fit,  by 
order  in  writing,  direct  tnat  such  new  parish  or 
place  or  such  parish  or  place  with  which  or  within 
the  boundaries  of  which  any  parish  or  place,  or 
part  of  a  parish  or  place,  has  been  amalgamiMted 
or  included,  shall  be  a  parish  for  which  a  separate 
assessment  of  the  duties  shall  be  made,  and  for 
which  assessors  and  collectors  may  be  appointed 
for  the  purpose  of  assessing  and  collecting  the 
said  duties. 

(2.)  In  case  any  parish  or  place  or  part  of  a 
parish  or  place  in  the  jurisdiction  of  one  bodv  of 
Geneitil  Commissioners  is  amalgamated  with  or 
included  within  the  boundaries  of  a  parish  or 
place  in  the  jurisdiction  of  another  body  of 
General  Commissioners,  such  order  shall  have  the 
eifect  of  transferring  the  jurisdiction  to  such 
last-named  body. 

Parochial  Books. 

39.  The  Land  Tax  and  General  Commissioners, 
surveyors,  and  assessors,  or  anv  person  authorised 
by  them,  or  any  of  them,  shall  have  liberty  £rom 
time  to  time  and  at  all  seasonable  times  to  in- 
spect and  to  take  copies  or  extracts  from  any 
book  kept  by  any  parish  officer  or  other  person 
of  or  concerning  the  rates  made  for  the  relief  of 
the  poor,  or  any  other  public  taxes,  rates,  or  assess- 
ments, or  any  contributions  under  the  manage- 
ment of  the  kirk  sessions  in  any  place  within  the 
limits  for  which  they  shall  be  appointed ;  and  if 
any  person  in  whose  custody  or  power  any  of  the 
said  books  shall  be  fails  to  permit  the  said  in« 
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spection,  or  the  copies  or  extracts  to  be  made  as 
aforesaid,  or  to  attend  the  said  Commissioners 
with  such  books  when  required  so  to  do,  he  shall 
for  every  such  offence  incur  a  penalty  of  ten 
pounds. 

Exemption  from  Juries, 

40.  Every  General  Commissioner  or  Additional 
Commissioner  to  whom  a  certificate  has  been  or 
shall  be  granted  by  the  Board  under  the  thirtv- 
fifth  section  of  the  Income  Tax  Act,  1842,  shall, 
so  long  as  such  certificate  continues  in  force,  be 
discharged,  not  only  from  the  several  offices 
referred  to  in  the  said  enactment,  but  also  from 
serving  on  juries  in  the  county  where  he  dwells. 

Clerk, 

41.  (1.)  At  theur  first  meeting  in  each  year 
to  be  held  in  England  before  the  tenth  and  in 
Scotland  before  the  thirtieth  day  of  April,  the 
General  Commissioners  or  the  major  part  of  them 
shall  elect  a  fit  person  to  be  their  clerk,  and  one 
other  fit  person,  if  the  said  Commissioners  shall 
deem  it  necessary,  to  be  his  assistant,  for  all  the 
assessments  to  be  made  of  the  several  duties  with 
which  the  said  Commissioners  shall  be  charged 
within  their  respective  limits  for  one  year,  and 
the  person  so  elected  shall  by  virtue  of  such 
election  be  the  sole  clerk  to  such  Commissioners 
for  all  the  said  assessments  to  be  made  by  them 
for  such  year,  and  shall  not  be  removeable  from 
his  said  office  during  the  year  for  which  he  shall 
be  appointed  as  aforesaia,  except  for  just  cause, 
and  at  a  meeting  of  the  Conunissioners  for  that 
purpose  duly  summoned  by  notice  in  writing 
signed  by  such  Commissioners,  or  in  Scotland  by 
their  respective  conveners,  and  served  on  each  of 
the  Commissioners  who  shall  have  qualified  in 
and  for  the  division,  and  by  the  migor  part  of  the 
Commissioners  present  at  such  meeting. 

(2.)  The  clerk  shall  have  as  remuneration  the 
allowances  as  appearing  in  the  First  Schedule. 

(3.)  If  a  clerk  or  clerk's  assistant  wilfully  ob- 
structs or  delays  the  execution  of  the  Tax  Acts 
or  this  Act,  or  negligently  conducts  or  wilfully 
misconducts  himself  in  the  execution  of  any  of 
such  Acts,  he  shall  incur  a  penalU  of  one  hundred 
pounds,  and  shall  be  dismissed  m>m  the  office  of 
clerk  and  be  incapable  of  again  acting  as  clerk  or 
clerk's  assistant. 

(4.)  No  clerk  shall  demand,  take,  or  receive  any 
fee,  gratuity,  or  perquisite  for  anything  to  be 
done  by  him  as  clerk  by  virtue  and  under  the 
authority  of  this  Act  or  the  Tax  Acts  from  any 
person  other  than  the  person  appointed  by  the 
Board  to  pay  the  allowances  which  such  clerk 
may  be  entitled  to. 

(5.)  Every  appointment  of  clerk  to  the  Land 


Tax  Commissioners  shall  be  made  lor  the  term 
and  under  the  same  roles  and  regulations  for  the 
appointment,  continuance,  and  remoyal  of  a  derk 
as  prescribed  by  this  Act. 

(6.)  In  the  event  of  a  vacancy  oocnirin^  in 
the  course  of  any  year  by  the  death,  dismusal, 
or  resignation  of  any  clerk  or  otherwise,  the 
liand  Tax  Commissioners  and  General  Com- 
missioners respectively  shall  fill  up  such  vacancy 
by  the  election  in  manner  aforesaid  of  a  person  to 
be  clerk  for  the  remainder  of  such  year. 

Assessors* 

42.  (1.)  The  Creneral  Commissioners  shall  in 
England  before  the  tenth  and  in  Sootiand  before 
the  thirtieth  day  of  April  in  each  year  direct  their 
several  and  joint  precept  to  such  inhabitants  of 
each  parish,  and  such  number  of  them  as  ituj 
think  most  convenient,  to  be  assessors  for  so^ 
parish,  requiring  them  to  appear  before  the  sud 
Commissioners  at  such  place  and  at  such  time 
not  exceeding  ten  days  after  the  date  of  the 
precept  as  they  appoint. 

(2.)  At  such  their  appearances  the  Genenl 
Commissioners  shall  appoint  such  of  the  said 
inhabitants  as  they  think  proper  to  be  the  asses- 
sors for  such  parish,  and  shall  give  them  instroo- 
tions  how  they  are  to  make  their  certificates  and 
assessments,  and  shall  then  and  there  appmnt 
another  day,  which  day  shall  not  be  later  in 
England  than  the  twentieth  day  of  July,  and  in 
Scotland  than  the  first  Wednesday  in  August  in 
the  same  year,  for  them  to  appear  before  the 
Commissioners,  and  bring  in  their  certificates  of 
assessments,  which  shall  be  verified  upon  their 
oaths  or  solemn  affirmations,  and  not  otnerwise. 

(3.)  An  assessor's  appointment  shall  be  and 
continue  for  and  during  the  year  to  commence  on 
the  sixth  day  of  April  in  each  year,  and  until  oiha 
assessors  shall  be  appointed  for  the  same  parishes 
and  for  the  same  duties. 

(4.)  In  every  parish  wherein  assessorB  are  not 
appointed  before  the  times  limited  in  each  year  to 
serve  for  the  year  ensuing,  the  last  appointmeDt 
of  assessors  for  the  parish  shall  continue  in  force 
until  other  assessors  are  appointed  for  the  parish, 
and  for  the  same  duties. 

(5.)  Notice  of  continusnce  in  office  of  aa 
assessor  as  aforesaid  shaU  be  given  to  him  by  the 
General  Commissioners  or  by  the  surveyor.  By 
such  notice  such  assessor  may  be  xeqidred  to 
attend  on  a  day  and  place  named  therein,  then 
and  there  to  receive  and  take  charge^tf  all  noticsB 
and  papers  to  be  delivered  to  him  for  the  doe 
execution  of  his  office. 

(6.)  In  a  parish  where  two  able  and  suActeot 
inhabitants  cannot  be  found,  the  General  Com* 
miisioners  shall  nomiiiate  and  appoint  fit  pctiooi 
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residing  near  such  parish  to  be  assessors  for  the 
parish. 

(7.)  If  a  failure  happens  in  the  appointment  of 
the  assessor  for  any  parish,  whereoj  the  assess* 
ment  of  the  duties  is  likely  to  be  delayed,  the 
magistrates  or  justices  of  the  peace  having  juris- 
diction in  or  over  such  parish,  or  any  two  of  them, 
shall,  on  notice  of  such  default  given  them  by  the 
surveyor,  appoint  an  assessor,  observing  therein 
the  rules  and  regulations  prescribed  by  this  Act 
for  the  appointment  of  such  officer  by  Commis- 
sioners. 

43.  (I.)  In  any  parish  where  assessors  are  not 
appointed  in  pursuance  of  this  Act,  or  being 
appointed  do  not  take  on  themselves  the  office 
at  or  before  the  time  limited,  or  where  the 
assessors  for  any  former  year  on  whom  the  duty 
of  assessors  devolves  do  not  take  on  themselves 
the  office  of  assessor  at  or  before  the  time  limited, 
the  surveyor  of  the  district  may  execute  the  duty 
of  assessor  for  such  parish  until  assessors  are 
appointed,  and  take  on  themselves  the  said 
office. 

(2.)  The  surveyors  acting  in  the  metropolis  as 
defined  by  the  Valuation  (Metropolis)  Act,  1869, 
shall  be  the  assessors  for  any  duties  of  income 
tax  which  may  be  at  any  time  granted  and 
payable  under  Schedules  (A.)  and  (B.)  of  the 
income  Tax  Act,  1853,  upon  any  property  in  the 
said  metropolis,  and  shall  also  faie  the  assessors 
for  the  duties  on  inhabited  houses  in  the  said 
metropolis  ;  and  nothing  in  this  Act  shall  em- 
power the  General  Commissioners  to  appoint 
assessors  in  the  metropolis  as  so  defined  for  the 
duties  under  Schedules  (A.)  and  (B.)  of  the 
Income  Tax  Act  or  for  the  inhabited  house 
duties. 

44.  No  person  inhabiting  any  city,  borough, 
or  town  corporate  shall  be  compell^  to  be  an 
assessor  for  a  place  out  of  the  limits  of  such  city, 
borough,  or  towu. 

45.  Every  person  appointed  an  assessor  shall, 
on  his  appointment,  and  before  he  acts  or  takes 
upon  himself  such  office,  make  and  subscribe  the 
following  declaration,  viz. : 

'  T  J.B.  do  solemnly  declare  that  I  will  diligently* 
-L  '  execute  the  office  of  an  assessor  to  which  1 
'  am  appointed  by  authoritv  of  the  Taxes  Man- 
'  agement  Act,  1^0,  and  that  in  the  assessment 
'  which  I  am  reouired  to  make  by  any  Tax  Act 
'  granting  to  Her  Majestjr  any  duties  to  be 
'  assessed  under  the  regulations  of  the  said  Act, 
'  I  will  faithfully  and  honestlv  act  without  favour 

*  or  affection,  according  to  the  best  of  my  skill 

*  and  knowledge.' 


Penalties  on  Assessors, 

46.  (1.)  If  a  person   to  whom  a  precept  as 
aforesaid  is  directed   by  the  General  Commis- 
sioners— 
(a.)  Wilfully   neglects   or  refuses   to   appear 

before  them  according  to  the  tenour  and 

effect  of  such  precept ;  or 
(b,)  Having  appeared,  refuses  to  submit  to  be 

appointed  assessor  of  the  said  duties,  or 

any  of  them ;  or 
(c.)  Neglects  or  refuses  to  make  and  subscribe 

tae  prescribed  declaration  of  office, 

he  shall  for  every  such  offence  incur  a  penalty  of 
ten  pounds. 

(2.)  If  a  person  appointed   by  the    General 
Commissioners  an  assessor — 

(i.)  Wilfully  neglects  or  refuses  to  perform  his 
duty  in  nie  due  and  speedy  execution  of 
this  Act  and  the  Tax  Acts : 

(ii.)  Wilfully  neglects  or  refuses  to  charge  and 
assess  himself  and  all  other  persons 
chargeable  with  the  duties,  or  to  make 
his  assessment  in  accordance  with  the 
law: 

(iii.)  Acts  in  the  office  of  assessor  before  taking 
the  prescribed  declaration  of  office, 

he  shall  for  every  such  offence  incur  a  penalty  of 
twenty  pounds. 

(3.)  If  a    person  appointed  assessor  by  the 

justices  or  magistrates — 
(a.)  Wilfully  neglects  or  refuses  to  take  on 

himself  the  office : 
{b.)  Wilfully  neglects  or  refuses  to  perform  his 

duty  in  the  due  and  speedy  execution  of 

such  office : 
(c.)  Wilfully  neglects  or  refuses  to  charge  and 

assess    hunself  and    all  other   persons 

chargeable  with  the  duties,  or  to  make 

his  assessment  in  accordance  with  the 

law: 
{d.)  Neglects  or  refuses  to  make  and  subscribe 

the  prescribed  declaration  of  office, 

he  shall  for  every  such  offence  incur  a  penalty  of 
fifty  pounds. 

47-  The  several  assessors  shall  have  remunera- 
tion as  appearing  in  the  First  Schedule. 
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PART  IV. 

Assessment. 
Year, 

48.  Every  assessment  shall  be  made  for  the 
year  commencing  and  ending  on  the  days  as 
herein  specified. 

(1.)  As  regards  land  tax,  from  the  twenty- 
fifth  day   of  March  to  the  following 
twenty-fourth  day  of  March  inclusive. 
(2.)  As  regards  inhabited  house  duties — 
(a.)  In  England  from  the  sixth  day  of  April 
to  the  following  fifth  day  of  April 
inclusive : 
{b.)  In  Scotland  from  the  twenty-fourth  day 
of  May  to  the  following  twenty-third 
day  of  May  inclusive. 
(3.)  As  regards  income  tax — 

In  Great  Britain  and  Ireland  from  the  sixth 
day  of  April  to  the  follomng  fifth  day  of 
April  inclusive. 

Assessors  Certificates, 

49.  (1.)  On  or  before  the  day  appointed  by 
the  General  Commissioners  for  that  nurpose, 
every  assessor  shall  deliver  to  such  Commis- 
sioners— 

(a.)  His  certificates  of  assessments  under  Sche- 
dules A.,  B.,  and  E.  of  the  Income  Tax 
Acts  and  of  inhabited  house  duties; 
and 
(b.)  All  returns  relative  to  the  duties  made  to 

him  before  the  above  appointed  day. 
(2.)  All  returns  made  by  the  parties  to  be 
charged    after    that    appointed    day    shall    be 
delivered  to  the  Commissioners. 

50.  (1.)  In  case  the  assessor  does  not  receive  a 
return  from  a  person  liable  to  be  charged  to  the 
duties,  he  shall  to  the  best  of  his  information  and 
judgment— 

(a.)  Make  an  assessment  on  every  such  person 
of  the  charge  which  ought  to  be  imposed 
on  him  under  Schedules  A.,  B.  and  E. 
of  the  Income  Tax  Acts,  and  under  the 
Acts  relating  to  the  duties  on  inhabited 
houses;  and 
{b.)  Estimate  the  amount  at  which  every  such 
person  ought  to  be  charged  in  respect 
of  the  duties  under  Schedule  D.  of  the 
Income    Tax   Acts,  returning    to    the 
Commissioners  the  name  and  residence 
of   every  such  person  and  any  other 
particular     the     Commissioners     may 
require. 
(2.)  On   the    delivery  to  the  General  Com- 
missioners by  the  assessor  of  any  certificates  of 
assessment  and  of  estimate,  and  their  acceptance 
thereof,  they  shall  forthwith  deliver  the  same  to 
the  surveyor  for  examination. 


ExanUnatum  of  A$$essment8. 

51.  (1.)  The  sur\'eyor  may  inspect  and  examine 
every  return,  and  also  every  first  assessment  of 
the  duties,  made  for  any  parish  for  any  year,  as 
well  before  as  after  the  respective  Conmiissionen 
sign  and  allow  such  first  assessments. 

(2.)  Every  person  in  whose  custody  any  return 
m&j  be  shall  on  the  re^^uest  of  the  surveyor 
dehver  the  same  into  his  custody,  taking  his 
receipt  for  the  same ;  and  every  person  in  whose 
custody  any  such  assessment  shall  be  shall  on 
the  request  of  the  surveyor  produce  the  satne, 
and  the  surveyor  is  hereby  authorised  to  take 
charge  of  sucn  assessment  until  he  has  taken 
such  copies  or  extracts  as  may  be  necessary. 

AmendmetU  of  Assessments. 

52.  If  the  surveyor  discovers  that  any  pro- 
perties or  profits  chargeable  to  the  duties  have 
been  omitted  from  such  first  assessments,  or  that 
any  person  so  chargeable  has  not  made  a  full 
and  proper  or  any  return,  or  has  not  been 
charged  to  the  said  duties,  or  has  been  under- 
charged in  the  said  first  assessments,  or  has 
obtained  and  been  allowed  from  and  in  such  first 
assessments  any  allowance,  deduction,  abate- 
ment, or  exemption  not  authorised  by  the  Tax 
Acts,  then 

(I.)  As  regards  inhabited  house  duties  and  the 
duties  chargeable  under  Schedules  A.,  B.,  and 
E.  of  the  Income  Tax  Acts — 
(a.)  Before   the    first    assessment    has    been 
signed  and  allowed,  the  surveyor  shall 
correct  and    amend    such  asseasmeot, 
and  cbai^^e  the  person  liable  to  the  full 
amount  and  at  tne  full  rate  of  duty  at 
which  he  ought  to  be  charged. 
(6.)  After  the  first  assessment  has  been  signed 
and  allowed,  but  within  four  months 
after  the  expiration  of  the  year  to  which 
such  assessment  relates,  the  san-eyor 
shall  certify  the  particulars  of  any  such 
insufiicient    return,   default,  omissioo, 
undercharge,  or  unauthorised  deduction 
to  the  General  Commissioners,  who  ^11 
thereupon  rectify  the  same  by  signing 
and  allowing  an  additional  fint  asaess- 
ment  to  be  made  in  accordance  with  the 
particulars  set  forth  in  such  certificate, 
subject  to  appeal  and  other  proceedings 
as  authorised  in  the  case  of  the  first 
assessment. 
(2.)  As  regards  the  duties  chargeable  under 
Schedule  D.  of  the  Income  Tax  Acts,  the  Addi- 
tional Commissioners  shall  at  any  time  after  the 
said  first  assessments   have   been    signed  and 
allowed,  but  within  four  months  after  i^e  expira- 
tion of  the  year  to  which  such  first  assessments 
relate,  make  an  assessment  on  any  such  person 
in  an  additional  first  assessment  in  such  sum  as 
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According  to  their  judgment  ought  to  he  charged 
on  such  person,  subject  to  objection  by  the 
surveyor  and  to  appeal. 

Place  of  Assessment. 

53.  (1.)  Where  a  uarish  is  in  two  or  more 
counties  or  divisions  tne  duties  to  be  charged  in 
or  for  such  parish  shall  be  assessed  by  the  Com- 
mbsioners  acting  for  that  part  of  the  parish  where 
the  church  is  situate,  and  the  whole  parish  shall 
be  deemed  for  the  purposes  of  this  Act  and  the 
Tax  Acts  to  be  situate  in  the  county  or  division 
wherein  such  church  is  situate;  and  also  where 
any  dwelling-house  or  any  other  premises 
occupied  therewith  is  situate  in  two  or  more 
parishes  the  whole  duties  to  be  charged  thereon 
shall  be  assessed,  raised,  levied,  collected,  and 
paid  in  one  of  the  parishes  only  as  the  surveyor 
deems  most  expedient,  to  be  notified  by  him  to 
the  Commissioners  acting  for  either  of  the 
parishes,  and  the  party  charged  shall  be  relieved 
mm  any  second  assessment  made  thereon,  or 
any  part  thereof,  as  in  other  cases  of  double 
assessments. 

(2.)  If  a  doubt  arises  as  to  the  district  or  parish 
in  which  a  person  ought  to  be  assessed  to  the 
duties,  and  where  a  person  has  been  assessed,  or 
shall  be  liable  to  be  assessed,  to  the  duties,  in  two 
or  more  districts  or  parishes,  the  Board  may  order 
that  he  shall  be  assessed  to  the  duties  in  such  dis- 
trict or  parish  as  appears  to  them  to  be  proper, 
and  he  shall  be  assessed  accordingly. 

54.  (1.)  If  a  doubt  arises  as  to  the  parish  in 
which  any  lands  are  situate,  or  if  such  lands  are 
extra-parochial,  the  Board  may,  bv  order  in 
writing,  direct  that  such  lands  shall,  lor  the  pur- 
pose of  the  assessing,  charging,  collecting,  and 
levying  the  duties,  and  for  all  other  purposes  of 
the  Tax  Acts,  be  annexed  to  and  deemed  to  be 
within  such  neighbouring  parish,  and  within 
such  division  as  the  Boara  may  deem  the  most 
convenient. 

(2.)  After  such  order  the  duties  shall  be 
assessed,  charged,  raised,  collected,  and  levied 
upon  the  occupiers  of  and  inhabitants  on  such 
lands,  by  and  under  the  authority  of  the  General 
Commissioners  for  the  division,  and  by  the 
uurveyoT,  assessors,  and  collect6rs  for  the  narish 
to  which  such  lands  have  been  so  annexed,  and 
all  regulations  contained  in  this  Act  or  in  the  Tax 
Acts  for  the  making  of  any  assessment,  charge, 
or  surcharge  to  the  duties,  and  for  the  hearing  of 
appeals  against  the  same,  shall,  as  regards  such 
lands,  have  application. 

(3.)  The  Board  may  revoke  an^  such  order  and 
substitute  any  other  order  in  heu  thereof  from 
time  to  time  as  often  as  it  shall  appear  to  them 
to  be  expedient  so  to  do* 


Errors, 

55.  No  assessment,  nor  any  charge  made  upon 
any  assessment,  shall  be  impeached  or  affected-- 

(a.)  By  reason  of  any  mistake  therein,  or  in 
either  of  them, 

(i.)  Id  the  Christian  name  or  names, 
or  surname,  of  any  party  liable 
to  any  of  the  duties ; 
(ii.)  In  the  description  of  any  profits 

or  property; 
(iii.)  In   the    amount   of    the    duty 
charged : 
(6.)  By  any  variance  between  the  notice  and 
the  certificate  of  charge  or  assessment ; 

Erovided  that  in  cases  of  charge  the  notice  thereof 
e  dulv  served  on  the  person  intended  to  be 
charged,  and  such  notice  and  certificate  do 
severally  contain  in  substance  and  effect  the 
several  particulars  on  which  the  charge  is  made ; 
and  every  such  charge  shall  be  heard  and  deter- 
mined on  its  merits  by  the  General  Commis- 
sioners. 

Allowance  of  Assessfnents, 

56.  (1.)  After  the  surveyor  has  examined  the 
assessments  delivered  by  the  assessors,  the  General 
Commissioners  shall  take  them  into  considera- 
tion ;  and  in  case  the  surveyor  has  not  objected 
to  the  assessments  and  the  Commissioners  are 
satisfied  that  thev  have  been  made  truly  and 
without  fraud,  and  so  as  to  charge  the  properties 
and  persons  contained  therein  with  the  full  duty 
whicn  ought  to  be  charged,  the  Commissioner 
shall  sign  and  allow  such  assessments. 

(2.)  In  case  the  surveyor  objects  to  any  assess- 
ment and  applies  for  a  revision  thereof,  suggest- 
ing in  writing  to  the  General  Commissioners  any 
error,  mistake,  omission,  or  fraud  in  making  the 
same,  they  shall,  according  to  the  best  of  their 
judgment,  rectify  such  assessment  so  that  the 
proper  duty  may  be  fully  chained  according  to 
the  intent  and  meaning  of  the  Tax  Acts. 

Appeals. 

57.  (1.)  So  soon  as  any  assessment  of  the 
duties  for  a  parish  shall  be  signed  and  allowed, 
notice  of  appeal  meetings  shall  be  given  as  pre- 
scribed by  the  Income  Tax  Act,  1842,  and  the 
clerk  shall  inform  the  surveyor  thereof. 

(2.)  All  appeals  against  the  inhabited  house 
duties  shall  he  determined  in  like  manner  as 
appeals  under  Schedule  A.  of  the  Income  Tax 
Acts. 

(3.)  A  person  aggrieved  by  an  assessment 
upon  him  mcluded  in  any  first  or  additional  first 
assessment  shall,  on  giving  ten  days  notice  of 
objection  in  writing  to  the  surveyor  within  the 
time  limited  for  hearing  appeals,  be  entitled  to 
appeal  to  the  General  Commissioners  against 
such  assessment  within  twenty-one  days  after  the 


60 


STATUTES  OF  THE  REALM. 


[chap.  19* 


date  of  the  notice  of  sach  assessment  to  the  party 
charged  therewith. 

(4.)  No  assessment  delivered  to  the  General 
Commissioners  shall  he  altered  hy  them,  or  any 
of  them,  before  the  time  for  hearing  and  deter- 
mining appeals,  and  then  only  in  cases  of  charges 
appealed  against,  and  according  to  the  deter- 
mination of  the  said  Commissioners  upon  their 
hearing  the  matter  of  appeal  particularly  relating 
thereto,  upon  a  general  appeal  day  duly  appointed, 
except  in  such  cases  only  where  such  Commis- 
sioners are  specially  authorised  to  alter  or  rectify 
any  such  assessment;  and  if  the  clerk  or  any 
other  person  alters  or  causes  or  procures  or  suffers 
to  be  altered  any  assessment  after  the  same  has 
been  allowed  by  the  Commissioners  except  as 
aforesaid,  or  in  cases  of  appeal,  and  by  oraer  of 
the  said  Commissioners,  made  after  appeal  as 
aforesaid,  such  clerk  or  other  person  shall  incur 
a  penalty  of  fifty  pounds. 

(5.)  The  General  Commissioners  shall  cause 
notice  of  the  day  of  appeal  to  be  given  to  the 
appellants,  and  shall  meet  together  from  time  to 
time,  with  or  without  adjournment,  until  all 
appeals  shall  have  been  determined. 

(6.)  The  said  Commissioners  shall  not,  upon 
the  hearing  of  an^  such  appeal,  make  an  abate- 
ment or  reduction  in  the  cnarge  made  upon  any 
person  by  assessment  or  surcharge  by  any  assessor 
or  surveyor,  but  the  charge  or  surcharge  shall 
stand  good  and  remain  part  of  the  annual  assess- 
ment, unless  it  shall,  upon  the  hearing  of  such 
appeal,  appear  to  the  Commissioners  then  present, 
or  the  major  part  of  them,  by  examination  of  the 
appellant,  upon  oath  or  affirmation,  or  by  other 
lawful  evidence  to  be  produced  by  him,  that  such 
person  is  overcharged  in  or  by  such  assessment 
or  surcharge. 

(7.)  At  everv  and  any  appeal  the  surveyor  and 
assessor  may  tnen  and  there  attend,  and 

(a.)  Give  his  reasons  in  support  of  the  assess- 
ment or  surcharge  appealed  against : 

(b.)  Produce  any  lawful  eviaence  in  support  of 
such  assessment  or  surcharge : 

(c.)  Have  full  power  and  liber^  to  be  present 
during  all  the  time  of  hearing  such 
appeals  and  of  the  Commissioners  de- 
tennining  the  same. 

(8.)  If  on  an  appeal  it  appears  to  the  said  Com- 
missioners that  a  person  assessed  or  surchai^ed 
ought  to  be  charged  to  an  amount  beyond  the 
amount  contained  in  such  assessment  or  surcharge, 
the  Commissioners  shall  charge  such  person  to 
the  amount  of  the  sum  omitteJ. 

(9.)  No  barrister,  solicitor,  attorney,  or  any 
person  practising  the  law  shall  be  allowed  tK> 
plead  before  the  said  Commissioners  on  such 
appeal  for  the  appellant  or  officers  either  viv& 
voce  or  by  writing. 

(10.)  Appeals  once  determined  by  the  General 
Commissioners^  or  by  the  major  part  of  them 


present  on  the  day  appointed  for  the  hearini^  of 
appeals,  shall  be  final ;  and  neither  the  deter- 
mination of  the  Conmiissioners  nor  the  asseaament 
then  and  there  made  thereupon  shall  be  altered 
at  any  subsequent  meeting,  or  at  any  other  time 
or  place,  except  by  order  of  the  High  Court 
when  a  case  has  been  required  as  provided  by 
this  Act. 

58.  The  determination  of  the  General  Commis- 
sioners after  appeal  on  an  objection  made  by  the 
surveyor  to  an  assessment  on  any  person  to  the 
duties,  or  to  any  estimate  on  whicn  any  assess- 
ment is  made  for  any  y^ar,  shall  preclude  the 
surveyor  firom  afterwards  making  a  further  charge 
for  the  same  year  on  the  same  person  in  respect 
of  the  same  matter,  propert}%  or  nrofits  included 
in  the  assessment  or  estimate  b^ore  objected  to 
and  determined  as  aforesaid. 

Cases  for  Opinion  of  High  Court, 

59.  (1.)  Immediately  upon  the  determinatioii 
of  any  appeal  under  the  Income  Tax  Acta  by  the 
General  Commissioners,  or  by  the  Special  Com- 
missioners, or  any  appeal  under  the  Acts  relating 
to  the  inhabitated  house  duties  by  the  General 
Commissioners,  the  appellant  or  the  sunre^or 
may,  if  dissatisfied  by  toe  detennination  as  bemg 
erroneous    in    point    of   law,    declare   his   dis- 
satisfaction to  the  Commissioners  who  heard  the 
appeal,  and  having  so  done  may,  witiiin  twenU- 
one  days  after    the  determination,  require    the 
Commissioners,  by  notice  in  writing  addroned  to 
their  clerk,  to  state  and  sign  a  case  for  the 
opinion  of  the  High  Court  thereon.    The  case 
shall  set  forth  the  facts  and  the  detennination, 
and  the  party  requiring  the  same  shall  transmit 
the  case,  when  so  stated  and  signed,  to  the  High 
Court  within  seven  days  after  receiving  the  same, 
and  shall  previously  to  or  at  the  same  time  give 
notice  in  writing  of  the  fact  of  the  case  having 
been  stated  on  his  application,  together  with  a 
copy  of  the  case  to  tlie  other  pa^,  being  the 
surveyor,  or  the  appellant,  as  the  case  may  be. 

(2.)  In  relation  to  cases  to  be  so  stated,  and  the 
hearing   thereof,  the   following  provisions  shall 
have  effect : 
(a.)  The  party  requiring  the  case  shall,  before 
he  shall  be  entitled  to  have  the  case 
stated,  pay  to  the  clerk  to  the  Commis- 
sioners a  fee  of  twenty  shillings  for  and 
in  respect  of  the  case : 
(6.)  The  Hign  Court  shall  hear  and  determine 
the  question  or  questions  of  law  arising 
on  a  case  transmitted  unda  tiiis  Act, 
and  shall  thereupon  reverse,  affirm,  or 
amend  the  determination  in  respect^ 
which  the  case  has  been  stated,  or  remit 
the  matter  to  the  Commiasionen  with 
the  opinion  of  the  High  Court  thereon, 
or  may  make  such  other  order  in  rda* 
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tion  to  the  matter,  and  may  make  such 
order  as  to  ooets  as  to  the  Hi^h  Court 
may  seem  fit,  and  all  such  orders  shall 
be  final  and  conclusive  on  all  parties : 
(c.)  The  High  Court  shall  have  power,  if  they 
think  fit,  to  cause  the  caae  to  be  sent 
back  for  amendment,  and  thereupon  the 
same  shall  be  amended  accordingly,  and 
judgment  shall  be  delivered  alter  it  shall 
nave  been  amended : 
(d,)  The   authority    and  jurisdiction    hereby 
vested  in  the  High  Court  shall  and  may 
(subject  to  sny  rules  and  orders  of  the 
High  Court  in  relation  thereto)  be  exer- 
cised b^  a  judge  of  the  High  Court 
sitting  in  chambers,  and  as  weU  in  vaca- 
tion as  in  term  time : 
(e.)  The  High  Court  may  from  time  to  time, 
and  as  often  as  they  shall  see  occasion, 
make  and  alter  rules  and  orders  to  regu- 
late the  practice  and    proceedings  in 
reference  to  cases  stated  under  this  Act. 
(d.)  An  appeal  shall  lie  from  the  decision  of 
the  High  Court,  or  of  any  judge  thereof,  upon  any 
case  stated  under  the  above  provisions  to  Her 
Majesty's  Court  of  Appeal,  and  from  thence  to 
the  House  of  Lords,  and  from  the  decision  of  the 
Court  of  Session,  as  the  Court  of  Exchequer  in 
Scotland,  upon  any  case  so  stated  to  the  House 
of  Lords. 

(4.)  The  fact  that  a  case  so  stated  is  pending 
before  the  High  Court  therein  referred  to  shall 
not  in*  any  way  interfere  with  the  payment  of  the 
income  tax  or  inhabited  house  duty  according  to 
the  assessment  of  the  Commissioners  by  whom 
the  case  was  stated,  but  the  income  tax  or  in« 
habited  house  duty  bhall  be  paid  according  to 
such  assessment,  as  if  the  case  had  not  been  re- 
quired to  be  stated,  and  in  the  event  of  the 
amount  of  assessment  being  altered  by  the 
order  or  judgment  of  the  High  Court  the  aiffer- 
ence  in  amount,  if  too  nmch  has  been  paid,  shall 
be  repaid  with  such  interest  (if  any)  as  the  High 
Court  may  allow,  and  if  too  little,  shall  be  deemed 
to  be  arrears  (except  so  fftr  as  anv  penalty  is  in- 
curred on  account  of  arrears),  and  shall  be  paid 
and  recovered  accordingly. 

Double  Assessments, 

60.  Whenever  it  appears  to  the  satisfaction  of 
the  Board  that  a  person  has  been  assessed  more 
than  once  to  the  duties  for  the  same  cause  and 
for  the  same  year,  they  shall  direct  the  whole  or 
aoch  part  of  such  one  or  more  of  the  assessments 
as  appears  to  be  an  overcharge  to  be  vacated,  and 
thereupon  the  same  shall  be  by  such  order  vacated 
accordingly. 

Books  of  Assessments. 

61.  (1.)  Whenever  and  so  soon  as  the  General 
Commissioners  and  Land   Tax  Commissioners 


shall  have  signed  and  allowed  anv  assessment  to 
the  duties  or  the  land  tax,  and  tne  time  limited 
for  hearing  anv  appeals  therefrom  shall  have 
elapsed,  the  clerk  shall  number  the  pages  in  such 
book  of  assessment,  and  duly  cast  up  and  total 
the  sums  in  each  page. 

(2.)  The  clerk  shall  forthwith  and  before  the 
next  ensuing  receipt  transmit  to  the  collector  of 
inland  revenue  an  account  on  a  form  prescribed  by 
the  Boards  showing  the  total  sums  to  be  paid  by 
and  for  each  parish,  together  with  the  names 
and  addresses  oi  the  collectors  appointed  to  receive 
the  same. 

Changes, 

62.  (1.)  If  a  person  assessed  under  Schedule 
D.  of  the  Income  Tax  Acts  ceases  within  the  year 
of  assessment  to  carry  on  the  concern  in  respect 
of  which  the  assessment  is  made,  and  is  succeeded 
therein  by  another  person,  the  sun'^eyor  shall, 
within  four  months  from  the  fifth  day  of  April 
next  after  such  change,  certify  to  the  General 
Commissioners  for  tne  district  in  which  the 
assessment  is  made  the  particulars  thereof,  and 
the  Christian  and  surname  and  place  of  residence 
of  the  person  assessed,  and  of  the  successor  to 
the  concern,  and  the  date  of  the  change  in  the 
carrving  on  of  the  concern,  if  the  same  be  known 
to  the  surveyor. 

(2.)  On  receipt  of  such  certificate  the  Commis- 
sioners shall  cause  notice  to  be  given  to  the 
respective  parties  of  a  meeting  of  Commissioners 
for  considering  the  same;  and  the  Commissioners 
shall,  on  the  examination  of  the  respective  parties, 
if  in  attendance,  or  on  other  satisfactory  proof  of 
the  hcts,  adjust  the  assessment  by  charging  the 
successor  with  a  fair  proportion  thereof  m>m  the 
period  of  his  succeeding  to  the  concern  and  re- 
lieving the  person  originally  assessed  firom  a  like 
amount. 

(3.)  The  determination  of  the  Commissioners 
on  any  such  certificate  shall  be  final,  and  the 
assessment  so  adjusted  shall  be  recoverable  from 
the  respective  parties  in  like  manner  as  an  original 
assessment ;  and  if  either  of  the  parties  has  paid 
in  respect  of  an  assessment  so  certified  more  than 
the  proportion  which  appears  bv  the  determination 
of  the  Uommissioners  to  be  cnargeable  on  him, 
the  amount  so  overpaid  shall,  when  recovered 
from  the  party  liable,  be  paid  to  the  person  by 
whom  the  overpayment  was  made. 

Omissions  from  First  Assessments. 

63.  (1.)  Where  the  surveyor  discovers  that  a 
person  liable  to  anv  of  the  duties  has  not  been 
assessed  in  respect  tnereof  in  any  iuvt  or  additional 
first  assessment,  he  may,  at  anv  time  within  the 
year  following  the  year  for  wnich  such  person 
ought  to  have  been  charged,  charge  the  person 
liable  to  the  amount  which  ought  to  have  been 
charged  within  the  year  of  assessment^  to  the  best 
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of  his  judgment,  and  certify  the  particulars  of  such 
omission  and  charge  to  the  General  Commissioners, 
who,  upon  delivery  of  any  such  certificate,  and 
upon  oath  being  first  made  either  by  the  surveyor 
or  other  credible  witness  of  the  due  service  of  a 
notice  of  charge  on  the  person  so  charged,  shall 
sign  and  allow  the  said  certificate  as  herein-after 
prescribed,  but  subject  to  appeal. 

(2.)  The  survevor  shall  give  to  every  person  so 
charged  notice  of  such  charge,  and  the  particulars 
thereof. 

(3.)  The  certificate  of  the  sun'eyor  with  oath  of 
service  of  the  notice  of  charge  shall  be  deemed 
sufficient  proof  of  the  contents  thereof,  unless  the 
contrary  be  shown  on  the  production  of  such 
notice  to  the  General  Commissioners  by  the  partv 
charged ;  and  no  proof  of  the  contents  of  any  sucn 
notice  shall  be  required  by  the  said  Commissioners 
to  be  given  to  them  either  by  a  copy  thereof  or 
otherwise  previous  to  their  signing  or  allowing 
the  said  certificates,  nor  upon  appeal  therefrom, 
nor  other  proof  in  any  matter  relating  to  the 
same,  except  the  oath  of  the  person  who  shall 
have  made  ser^dce  of  such  notices,  and  which 
shall  be  in  the  form  and  to  the  effect  following ; 
that  is  to  say, 
'  M  A.B,  do  swear  that  a  notice  was  duly  served 

1.  '  upon  each  person  mentioned  in  the  above 
'  certificate  containing  the  particulars  as  set  forth 
'  therein  respectively  on  the  day  or  days  men- 
'  tioned  in  the  said  certificate.' 

(4.)  If  any  person  wilfully  and  corruptly  makes 
a  false  statement  in  any  such  oath  of  service  he 
shall  be  guilty  of  misdemeanor,  and  shall  be  liable 
to  imprisonment  for  six  months  with  or  without 
a  fine  not  exceeding  fifty  pounds. 

(5.)  No  charge  upon  any  assessment  of  duties 
shall  be  allowed  or  signed  unless  the  certificate 
thereof  shall  be  delivered  to  the  General  Com- 
missioners within  the  year  following  the  year 
of  such  assessment. 

(6.)  The  delivery  of  any  such  certificate  of 
charge  by  any  surveyor  to  their  clerk  in  default  of 
a  meeting  of  the  said  Commissioners  shall  be 
deemed  a  sufficient  delivery. 

(7.)  In  default  of  a  meeting  of  the  Com- 
missioners before  the  tim»  limited  for  the  hearing 
of  appeals  from  the  charges  of  the  surveyor,  or  it 
the  said  survevor  shall  not  have  had  notice  of  a 
meeting  of  tne  Commissioners,  they  shall,  at 
their  first  meeting  to  be  held  thereafter,  sign  and 
allow  the  said  certificates,  and  afterwards  hear  and 
determine  aU  appeals  therefrom. 

Amended  Return, 

G4.  (1.)  A  person  to  whom  such  notice  of  charge 
has  been  given  may,  within  ten  days  from  date  of 
such  notice,  whether  he  shall  have  made  a  return 
before  or  not, 

(a.)  Deliver  to  the  surveyor  a  true  and  perfect 


return  oontaining  all  particolan  reqoiicd 
by  the  Tax  Acta ;  or 
(b.)  Give  notice  in  writing  to  the  sunreyorthat 
he  doth  abide  by  the  return  before  made 
by  him. 
(2.)  To  such  return  or  notice  shall  be  annexed 
a  declaration,  signed  by  the  person  to  whom  such 
notice  of  charge  has  b^n  given,  in  bis  own  name 
and  handwriting  or  sign,  and  also  signed  and 
attested  by  one  credible  witneaa  at  the  least. 
Every  such  declaration  shall  allege — 
(a.)  The  grounds  and  cause  of  his  neglect  to 

msJce  a  return ; 
(6.)  The  grounds  and  cause  of  each  omiaskin 
made  or  mentioned  in  the  notice  of  charge 
to  have  been  made  in  such  former  return ; 
or 
(c.)  The  grounds  and  cause  of  each  daim  of 
exemption,  allowance,  or  deduction  nuuie  in  the 
former  return ;  and 
((/.)  That  the  return  or  amended    return  to 
which  the  said  declaration  is  annexed  is 
a  true  and  perfect  return  of  all  particu- 
lars required  of   the   declarant  by  the 
Tax  Acts,  to  the  best  of  his  judgment 
and  belief;  and 
(e.)  That  such  neglect,  omission,  or  daim  was 
not  made  with  intent  to  defraud  the 
Revenue. 

(3.)  The  surveyor  may  object  to  such  return 
or  amended  return,  or  declaration  thereto  annexed, 
and  shall  in  such  case  serve  notice  of  objection  on 
the  party  charged,  and  certify  such  return  or 
ainended  return  and  declaration  annexed  thereto, 
with  the  cause  of  his  objection,  to  the  General 
Commissioners,  who  shall  thereupon  cause  the 
assessment  to  be  nuuie  according  to  such  last- 
mentioned  certificate  of  objection,  from  which 
charge  no  abatement  shall  be  made  except  on  the 
appeal  of  the  party  so  charged. 

(4.)  If  the  surveyor  is  satisfied  with  such  retom 
or  amended  return  and  declaration  annexed 
thereto,  he  may  certify  his  satisfaction  therewith 
to  the  Generu  Commissioners,  who  shall  there- 
upon cause  the  party  charged  to  be  assessed  on 
the  amount  of  such  return  m  single  dufy. 

65.  (1.)  Every  person  charged  in  pursoanee 
of  this  Act  by  the  certificate  of  any  surveyor  shdl 
have  the  period  of  ten  davs  after  service  of  the 
notice  of  charge  to  deliver  his  amended  return  to 
the  surveyor,  and  no  certificate  of  chuge  shall  be 
signed  or  allowed  bv  the  General  Conunissioncri 
nor  an^  appeal  heard  from  such  chuge  befioR  tiie 
expiration  of  such  period. 

(2.)  If  the  person  so  charged  shall,  before  the 
expiration  of  the  said  period  deliver  a  return  and 
declaration  which  the  surveyor  objects  to,  such 
return  and  declaration  shall  be  a  sufficient  nodoe 
of  appeal  from  such  charge  to  the  Commis- 
sioners. 
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(3.)  If  the  person  so  charged  shall  not,  before 
the  expiration  of  the  said  period,  deliver  a  return 
or  declaration,  the  Commissioners  may,  on  his  or 
his  agent's  appearance  before  them,  and  the 
delivery-  to  them  of  a  return  and  declaration  as  is 
herein  reauired  on  the  day  appointed  for  hearing 
appeals  from  the  charges  of  the  surveyor,  hear 
and  determine  the  matter  of  such  diarge, 
although  the  person  charged  shall  not  have  given 
any  previous  notice  of  his  intention  to  appeal. 

(4.)  In  default  of  the  appearance  of  the  party 
charged  or  of  his  agent  before  the  Commissioners 
on  the  day  of  appeal,  or  in  default  of  the  pro- 
duction of  a  return  or  declaration  as  aforesaid, 
the  certificate  of  charge  shall  be  confirmed  by  the 
Commissioners. 

GS.  (I.)  If  a  person  in  any  such  declaration 
tvilf  ully  and  fraudulently  declares  anything  which 
is  false,  he  shall  be  guilty  of  misdemeanor,  and 
shall  be  liable  to  imprisonment  for  not  exceeding 
six  months,  and  be  fined  in  a  sum  not  exceeding 
treble  the  amount  of  duty  for  which  he  has  been 
charged,  as  the  Court  before  whom  such  trial 
shall  be  had  shall  order. 

(2.)  The  indictment  for  such  misdemeanor  shall 
be  laid  in  the  county  where  the  declaration  was 
exhibited  to  the  General  Commissioners. 

Appeals  against  Surcharges, 

67.  (1.)  Appeals  against  surcharges  shall  be 
heard  and  determined  according  to  the  directions 
prescribed  in  respect  of  appeals  against  the  first 
assessments  of  the  same  duties. 

(2.)  If  a  person  smxsharged  is  prevented  by 
absence  or  sickness,  or  other  sufficient  cause,  to 
be  proved  before  the  General  Commissioners  on 
the  oath  or  solemn  affirmation  of  the  said  person 
or  otherwise,  from  appealing  within  twenty-one 
days  after  the  date  oi  the  notice  of  charge,  or 
from  attending  in  person  within  such  time,  the 
Commissioners  ma^f  postpone  the  hearing  of  the 
appeal  for  such  time  as  may  to  them  appear 
necessary. 

68.  (1.)  On  every  surcharge  allowed  by  the 
General  Commissioners  on  appeal  in  whole  or  in 
part  the  assessment  shall  be  made  on  the  amount 
of  the  surcharffe  allowed  in  treble  the  rate  of  duty 
prescribed  in  the  Tax  Acts. 

(2.)  But  the  General  Commissioners  may 
remit  in  whole  or  in  part  such  tKble  duty  and 
charge  in  single  duty  only,  where  they  are  of 
opinion — 

(a.)  That  the  assessment  might  have  been 
amended  by  the  surveyor  by  means  of 
the  original  return  of  the  person 
charged : 
(b.)  That  the  alleged  default,  neglect,  omission, 
or  claim  of  exemption,  allowance,  or 


deduction  was  not  wilfully  made  with 
intent  to  defraud  the  revenue : 

(c.)  That  the  person  charged  was  prevented 
from  making  an  amended  return  in  due 
time  by  absence  or  sickness  or  other 
sufficient  cause : 

(d.)  That  there  was  reasonable  cause  of  doubt 
or  controversy  on  the  part  of  the 
appellant  on  the  subject  matter  of 
appeal. 

Supplementary  Assessments, 

69.  A  certificate  of  surcharge  shall  be  sufficient 
authority  to  the  General  Commissioners  to  cause 
supplementary  assessments  of  the  duties  to  be 
made  from  time  to  time.  The  supplementary 
assessments  shall  include  all  surdiarges  according 
to  the  certificates  of  surcharge  amended  in  cases 
requiring  amendment  according  to  the  determi- 
nation of  the  Commissioners,  and  all  treble  duties 
or  parts  thereof  assessed  over  and  above  the  rates 
of  duty  prescribed  in  the  Tax  Acts  and  all 
penalties  imposed  by  the  Commissioners  within 
the  year  of  assessment  for  offences  against  the 
Tax  Acts  or  this  Act. 

Charge  Duplicates. 

70.  (1.)  The  respective  Land  Tax  and  General 
Commissioners  shall  yearly  cause  two  duplicates 
of  the  charge  b^  eveiy  assessment  to  be  made 
out  on  the  prescribed  form  by  their  clerk. 

(2.)  One  of  such  duplicates  shall  be  delivered 
to  the  proper  collector  of  inland  revenue,  and  the 
other  transmitted  to  the  Board,  within  the  times 
herein-after  limited. 

(3.)  The   said    duplicate   shall   be   made  as 
regards  land   tax   for  the  same  parishes  and 
divisions    for   which    distinct    duplicates    are 
directed  to  be  made  out  or  may  be  made  out 
under  the  Land  Tax  Acts,  and  as  regards  the 
duties  for  such  parishes  for  which  a  separate 
assessment  of  the  duties  mav  be  made. 
(4.)  llie  said  duplicates  shall  contain — 
(a.)  The  names  and  surnames  of  the  several 
assessors  and  collectors  for  every  parish 
and  division ;  and 
(6.)  The  full  amount  of  the  sums  given  in 
charge  to    each    collector    throughout 
the  whole  year,  without  any  discharge, 
diminution,  or  defalcation  on  any  pre- 
tence whatever. 
(5.)  The  said  duplicates  shall  be  made  out, 
delivered,  and  transmitted    on    or   before  the 
thirty-first  day  of  March  in  each  year,  or  if  the 
assessments  shall  not  then  have  been  made  within 
one  month  at  farthest  after  all  appeals  against 
such  assessments  shall   have  been  heard  and 
determined. 
(6.)  If  the  clerk  neglects  or  refuses  to  make 
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out  and  deliver  such  duplicates  within  the  time 
and  in  manner  herein-before  directed,  or  wilfully 
makes  any  feAae  entry  ia  or  omits  any  sum  from 
such  dupucates,  he  shall  incur  a  penalty  of  one 
hundred  pounds,  and  on  conviction  be  discharged 
from  his  office. 


PART  V. 

Appointment  op  Collbgto^b  [England]. 

71.  This  Part  shall  not  extend  to  Ireland  or 
except  where  expressly  mentioned  to  Scotland. 

Grouping  of  Parishes, 

72.  (1.)  The  Land  Tax  Commissioners  acting 
for  a  division  may,  with  the  assent  of  the  Board, 
group  parishes  together  in  such  division  for  the 
purposes  of  collection ;  and  parishes  so  grouped 
shall  for  such  purposes,  but  for  such  purposes 
only,  be  deemed  and  taken  to  be  one  parish. 

(2.)  Where  parishes  have  been  so  grouped  and 
the  grouping  proves  to  be  inconvenient,  the 
Land  Tax  Commissioners  may,  with  the  assent 
of  the  Board,  dissolve  the  grouping  either  as 
regards  all  or  some  or  one  of  the  parishes  so 
grouped. 

Nomination, 

73.  (1.)  The  Land  Tax  Commissioners  and 
General  Conmiissioners  shall,  in  the  month  of 
April  in  each  year,  nominate  one  or  more  able 
and  sufficient  person  or  persons,  being  resident 
within  each  parish  or  group,  to  the  office  of  col- 
lector of  taxes  for  every  such  parish  or  poup 
within  the  division  for  which  such  Commissioners 
act. 

(2.)  In  the  event  of  there  being  no  able  or 
sufficient  person  willing  to  take  the  office  of  col- 
lector resident  within  the  parish  or  group,  the 
respective  Commissioners  may  nominate  an  able 
ana  sufficient  person  resident  within  a  neigh- 
bouring parish  or  group. 

(3.)  It  shall  not  be  compulsory  on  any  person 
to  accept  the  office  of  collector,  and  no  person 
shall  be  liable  to  any  penalty  for  neglecting  or 
refusing  to  take  upon  himself  the  said  office, 
provided  he  within  fourteen  days  after  the  noti- 
fication to  him  of  his  appointment  either 
personally  or  by  registered  letter  addressed  to 
the  clerk  to  the  said  respective  Commissioners 
signifies  his  refusal  to  accept  the  office. 

(4.)  In  the  event  of  a  person  so  nominated  not 
giving  notice  in  the  above  manner  within  the 
prescribed  time,  and  on  his  failing  when  required 
Dy  the  respective  Commissioners  to  attend  a 
meeting  for  the  purpose  of  receiving  his  appoint- 
ment and  warrant  as  collector,  he  shall  incur  a 
penalty  of  twenty  pounda. 


(5.)  On  the  expiration  of  the  time  above 
limited  for  declining  the  office  the  said  respective 
Commissioners  shall  appoint  such  person  or 
persons  as  they  think  fit,  who  has  or  nave  been 
nominated  and  has  or  have  not  declined  the 
office  in  the  prescribed  manner,  to  be  collector  or 
collectors  for  the  parish  or  group  for  which  he  or 
they  have  been  nominated. 

(6.)  The  fact  of  the  nomination  or  appoint- 
ment of  a  person  to  be  collector  shall  be  notified 
to  him  personally,  or  by  a  registered  letter  sent 
through  the  general  post. 

(7.)  In  any  case  in  which  a  person  nominated 
as  collector  for  a  parish  or  group  declines  in 
manner  aforesaid  the  office,  the  respective  Com- 
missioners may  nominate  some  other  able  and 
sufficient  person  to  the  office,  proceeding  in  the 
manner  herein-before  directed  with  regard  to 
any  such  or  any  subsequent  nominations. 

(8.)  If  the  collector  for  any  parish  shall  not 
have  been  appointed  on  or  before  the  thirty-first 
day  of  May  in  any  year,  the  power  of  appointing 
a  collector  for  such  parish  for  that  and  for  t?err 
subsequent  year  shall  absolutely  vest  in  the  Board, 
and  the  Board  shall  appoint  a  collector  for  such 
parish. 

(9.)  In  the  event  of  the  death  of  a  collector  for 
anv  parish  or  group  in  the  course  of  any  year,  or 
before  the  collector's  accounts  for  such  parish  for 
such  year  shall  have  been  closed,  the  Board  or  the 
Land  Tax  Commissioners  and  General  Commis- 
sioners respectively,  by  whom  such  collector  was 
for  such  year  appointed,  may  appoint  to  the 
vacant  office  such  person  or  persons  as  ther  may 
think  fit  and  who  may  not  decline  the  office  in 
manner  aforesaid. 

(10.)  If  a  vacancy  so  occurring  by  the  death  of 
a  collector  be  not  filled  within  forty  days  £rom 
the  date  of  death  by  the  Land  Tax  Commis- 
sioners and  General  Commissioners  where  the 
appointment  to  such  vacancy  has  to  be  made  by 
them,  the  power  of  filling  such  vacancy  for  such 
year  shall  vest  in  the  Board. 

Security  to  the  Crown. 

74.  (1.)  The  Board  may  whenever  they  think 
fit— 

(a.)  Give  notice  to  the  Land  Tax  Commis- 
sioners and  General  Commissioners 
that  they  require  any  or  all  of  the 
persons  nominated  or  appointed  col- 
lectors in  or  for  any  pansh  or  group 
or  division  specified  in  such  notice,  to 

S*  ve  security  to  the  satisfaction  of  the 
oard  for  the  due  collecting,  aocountiog 
for,  and  paying  over  of  the  moneys 
collected  or  to  be  collected  bv  such 
persons  respectively,  and  for  the  due 
performance  of  their  duties  as  such  col- 
lectors: 
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(b,)  Cause  the  like  notice  to  be  given  to  anv 
penon  who  has  been  appointed  col- 
lector. 

(2.)  Afker  such  notice  to  the  Commissioners  it 
shall  not  be  lawful  for  them  to  appoint  an^  per* 
son  to  be  collector  in  or  for  any  such  parish  or 
l^roup  or  division,  unless  he  shall  previously  have 
given  security  to  the  satisfiaction  of  the  Board. 

(3.)  In  case  a  person  who  haa  been  appointed 
collector,  and  to  whom  such  notice  as  aforesaid 
shall  be  given,  fails  to  give  security  within  the 
time  limited  by  the  notice  for  that  purpose,  his 
nomination,  and  appointment,  and  authority  as 
collector  shall  cease  at  the  end  of  that  time. 

Appointment  by  Boards 

75.  (1.)  If  after  a  notice  as  aforesaid  given  by 
the  Board  there  is  neglect  or  delay  in  the 
appointment  of  collectors  who  previously  have 
given  security  to  the  Crown,  or  a  failure  on  the 
part  of  a  person  nominated  or  appointed  collector 
to  give  such  security,  the  Boara  may  appoint  a 
cx>llector  or  collectors  of  the  land  tax  and  the 
duties  in  or  for  the  parish  or  group  or  division 
in  or  with  resjyct  to  which  such  neglect,  delay, 
or  failure  has  occurred. 

(2.)  A  person  appointed  by  the  Board  col- 
lector for  a  parish  or  group  snail  have,  use,  and 
exercise,  and  is  hereby  invested  with  the  like 
powers  and  authorities  as  by  this  Act  and  the 
laws  in  force  a  collector  appointed  by  the  Land 
Tax  Commissioners  and  General  Commissioners 
respectively  could  or  might  use  or  exercise  or  is 
invested  with. 

(3.)  The  appointment  by  the  Board  of  a 
collector  shall  oe  by  warrant  under  their  hands, 
and  a  warrant  of  the  Board  directed  to  a  person 
appointed  by  them  to  be  collector  shall  have  the 
like  force  and  effect  and  confer  the  like  power 
and  authority  as  a  warrant  of  the  said  respective 
Commissioners  directed  to  a  person  appointed 
by  them  to  be  collector. 

7S,  (1.)  The  security  to  be  given  in  pursuance 
of  this  Act  to  the  satieofaction  of  the  Board  shall 
be  either  by  bond  to  the  Crown,  to  be  entered 
into  by  the  collector,  with  sureties,  to  be  approved 
by  the  Board,  or  as  the  Board  determine,  and  in 
such  sum  as  the  Board  require. 

(2.)  The  condition  of  every  such  bond  shall  be 
that  the  said  collectors  shall — 

(a.)  duly  demand  the  land  tax,  the  duties,  and 
moneys  of  the  persons  on  whom  the 
same  are  assessed,  or  from  whom  the 
same  are  payable ;  and 
(6.)  in  case  of  nonpayment  thereof  enforce  the 
powers  of  this  Act  and  the  several  Acts 
m  that  behalf  against  those  who  make 
default;  and 
(c.)  account  for  and  pay  over  all  such  monevs 
as  shall  come  to  their  hands  as  or  ror 
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anv  land  tax  or  the  duties  to  the  proper 
officer  appointed  by  the  Board  for  the 
receipt  tnereof;  and 
(d,)  such  further  and  other  terms  and  pro- 
visions as  the  Board  may  deem  fit  and 
proper. 

Security  to  the  Commissioners. 

77*  (1-)  The  Land  Tax  Commissioners  and 
(jeneral  Commissioners  may  require  collectors  on 
their  appointment  to  give  security  to  their  satis- 
faction. 

(2.)  Any  two  or  more  inhabitants  of  a  parish 
or  group  being  respectively  charged  to  the  land 
tax  or  the  duties  m  the  assessment  for  the  year 
current,  may  by  notice  in  writing  to  the  respective 
Commissioners  require  that  the  person  whom  they 
propose  to  appoint  collector  for  such  parish  or 
group  shall  give  security  to  the  satisfaction  of  the 
Commissioners,  such  notice  to  be  served  person- 
ally on  or  by  registered  letter  addressed  to  their 
clerk,  and  after  receipt  of  such  notice  it  shall  not 
be  lawful  for  the  Commissioners  to  appoint  a 
person  who  has  not  given  such  security. 

(3.)  The  security  to  be  given  to  the  Commis- 
sioners may  be  by  a  joint  and  several  bond,  with 
two  sureties  at  the  least,  to  and  in  the  names  of 
any  two  or  more  of  such  Commissioners,  and  the 
penal  sum  in  any  such  bond  shall,  if  so  required, 
be  equal  to  the  whole  land  tax  duties  and  moneys 
assessed  in  the  parish  or  group,  and  to  be  col- 
lected by  the  i)erson  whom  it  is  proposed  to 
appoint  ooUector  for  such  parish  or  group,  and 
from  whom  security  is  required. 

Exemption  from  Stamp  Duty, 

78.  No  bond  or  other  security  given  under  this 
Act  by  a  collector  or  other  person  in  respect  of 
the  collection,  accounting  for,  or  remitting  of  the 
land  tax  or  the  duties  shall  be  liable  to  stamp 
duty. 

Liability  of  Parishes. 

79.  (1.)  No  parish  shall  be  answerable  for  the 
acts,  neglects,  or  defaults  of  a  collector  appointed 
by  the  Board,  or  who  gives  security  to  the  Crown, 
nor  shall  a  parish  be  liable  to  be  re-assessed  for 
an  arrear  or  deficiency  of  the  land  tax  or  the 
duties  arising  from  any  default  or  failure  of  such 
collector. 

(2.)  Where  the  collector  of  a  parish  is  not 
appointed  by  the  Board  or  does  not  give  security 
to  the  Crown  the  parish  shall  be  answerable  for 
the  amount  of  the  land  tax  and  the  duties,  and 
for  the  same  beinff  duly  demanded  of  the  persons 
charged  therewith,  and  for  the  collector,  or  his 
executors  or  administrators,  duly  paying  over  the 
sums  received  by  him  to  the  collector  of  inland 
revenue. 

(3.)  Every  arrear  of  the  land  tax  and  the 
duties  arising  from  the  default  or  by  the  failure 
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of  a  collector  for  which  a  parish  is  answerable, 
shall  be  re-assessed  within  or  upon  ETuch  parish 
as  soon  after  such  default  shall  be  discovered  as 
conveniently  can  be  done,  and  shall  be  charged 
on  the  amount  of  the  assessment  which  shall  be 
made  for  the  same  tax  or  duties  in  the  year  com- 
mencing from  the  fifth  day  of  April  preceding  the 
time  of  making  such  re-assessment,  by  duly  ap- 
portioning the  amount  of  such  arrear  amongst 
the  several  persons  assessed  in  that  year  to  the 
same  tax  or  duties  respectively  on  which  such 
arrear  shall  have  accrued,  according  to  each 
person's  assessment  thereof^  as  nearly  as  the 
case  wiU  admit,  and  by  tha  like  rules,  methods, 
and  directions  by  which  the  original  assessment 
was  made  of  the  same  tax  or  duties  to  be  raised 
and  levied  in  such  manner  as  anv  assessment  may 
by  this  Act,  the  Tax  Acts,  or  Land  Tax  Acts  be 
raised  and  levied. 

Poundage, 

80.  The  several  collectors  in  England  shall 
have  remuneration  as  appearing  in  the  First 
Schedule. 

Appointment  of  Collectors  (Scotland). 

81.  (1.)  The  Treasury  shall  appoint  the  col- 
lectors of  the  land  tax  and  of  the  duties  in  and 
for  Scotland. 

(^.)  The  Treasury  may  appoint  distributors  of 
stamps  in  Scotland,  or  any  of  them,  or  other 
persons  to  be  collectors  or  other  officers  for 
collecting  and  recei^ng  the  land  tax  and  the 
duties  in  Scotland  and  for  such  parts  of  Scotland 
as  the  Treasury  may  think  fit. 

(3.)  Such  salaries  and  allowances  as  the 
Treasury  think  fit  shall  be  granted  to  such  dis- 
tributors or  other  persons  who  shall  hold  their 
respective  offices  during  the  wUl  and  pleasure  of 
the  Treasury  or  the  Board. 

(4.)  Such  distributors  or  other  persons  shall, 
before  they  act  in  the  execution  of  their  respective 
offices,  give  security  to  the  satisfaction  of  the 
Board. 

(5.)  No  county  or  bur^h  in  Scotland  shall  be 
liable  for  anv  deficiency  m  the  collection  of  the 
land  tax  or  the  duties  occasioned  hj  the  default 
of  any  collector  appointed  as  aforesaid. 

(6.)  If  a  person  other  than  a  distributor  of 
stamps  in  Scotland  is  appointed  to  be  collector 
or  other  officer  as  aforesaid,  a  return  showing  the 
name  of  such  person,  with  his  salary  and  idlow- 
ances,  shall  be  laid  by  the  Treasury  before 
Parliament  within  twenty-one  davs  met  the 
commencement  of  the  session  of  Parliament 
which  shall  next  follow  every  such  appointment. 

(7.)  In  this  section  the  term  *' distributor  of 
stiunps  "  includes  "  sub-distributor  of  stamps." 

(8.)  With  respect  to  any  local  taxes  or  assess- 
ments nothing  in  this  section  shall  afiect  any 
right  of  the  Commissioners  of  Supply  to  appoint 


collectors  of  such  taxes  or  assessments,  and  when 
in  any  Act  in  regard  thereto  anything  is  required 
to  be  done  by  or  any  power  is  granted  to  the 
collectors  of  land  tax,  such  thing  may  be  done 
and  such  power  may  be  exercised  by  the  collectors 
of  the  said  local  taxes  or  assessments  appointed 
by  th^  Commissioners  of  Supply. 


PART  VI. 

Collection. 


Time  for  Payment. 

82.  (1.)  In  England  the  land  tax  and  the 
duties,  except  only  such  duties  of  income  tax  as 
are  payable  hy  way  of  deduction,  or  are  assessable 
in  respect  of  railways,  and  in  Ireland  the  income 
tax  (with  the  like  exceptions  as  in  England)  in 
every  assessment  for  eveiy  year  shall  be  payable 
on  or  before  the  first  day  of  January  in  sack 
year. 

(2.)  In  Scotland  the  land  tax  and  duties, 
except  only  such  duties  of  income  tax  aa  are 
payaole  by  way  of  deduction,  in  every  assessment 
for  every  year  shall  be  pavable  on  or  before  the 
first  dayof  January  in  such  year. 

(3.)  The  land  tax  and  duties  included  in  any 
assessment  whatever  for  any  year,  signed  and 
allowed  as  by  this  Act  directed  on  or  after  the 
first  day  of  January  in  any  such  year,  shall  be 
deemed  to  be  due  and  payable  on  the  day  next 
after  the  day  on  which  such  assessment  may  be 
signed  and  allowed  by  the  Land  Tax  Commis- 
sioners or  General  Commissioners  respectively. 

Collectors  Duplicates. 

83.  (1.)  When  and  so  soon  as  any  assessments 
of  the  land  tax  and  duties,  or  any  of  them,  shall 
have  been  signed  and  allowed  by  the  LAudTax 
Commissioners  and  General  Commissioners  re- 
spectively, and  the  time  for  hearing  appeals 
against  such  assessments  shall  have  expin^  tJie 
sfdd  respective  Commissioners  shall  forthwith 
sign  and  seal  respectively  one  duplicate  of  evo^ 
land  tax  assessment  and  two  duplicates  of  eveiy 
assessment  of  the  duties,  which  duplicates  shall 
be  duly  prepajred  by  the  clerk  to  the  said  leqwe- 
tive  Commissioners  on  the  prescribed  forms. 

(2.)  The  respective  Commissioners  shall  ddiver 
the  duplicate  of  the  land  tax  assessment,  and  one 
of  the  said  duplicates  of  the  assessment  of  the 
duties,  together  with  warrants  for  collecting  the 
same  in  the  prescribed  form  to  the  ooUeetorof 
the  parish  for  which  the  assessments  an  made, 
and  the  other  of  the  said  duplicates  of  tiie  asses*- 
ment  of  the  duties  they  shall  deliver  to  the 
surveyor  for  the  district.  The  assessments  shall 
be  kept  by  the  clerk  for  the  use  of  Uie  said  Com- 
missioners respectively. 
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(3.)  A  collector  who  has  been  required  to  give 
security  under  this  Act,  shall  not  have  delivered 
to  him  his  duplicates  and  warrants  until  he  has 
given  such  security. 

Additional  First  Assessments. 

84.  (1.)  Any  assessments  not  made,  or  against 
which  any  appeal  shall  be  depending  when  the 
first  assessipents  are  signed  and  allowed,  shall, 
on  the  making  or  determining  of  the  same,  from 
time  to  time  be  added  to  such  first  assessments, 
and  to  the  respective  duplicates  thereof,  by  being 
included  in  a  separate  form  of  assessment  and 
duplicate,  and  the  duties  therein  which  ought  to 
have  been  previously  collected  and  paid  shall  be 
collected,  levied,  and  paid  by  the  collector. 

(2.)  Any  person  having  in  his  custody  or 
possession  any  such  duplicate,  and  refusing  to 
deliver  over  the  same  to  the  collector  appointed  in 
conformity  with  this  Act,  on  demand  made  by 
him  for  the  same,  shall  incur  a  penalty  of  one 
hundred  pounds. 

Demand, 

85.  (1.)  Every  collector  shaU,  when  the  land 
tax  and  the  duties  become  due  and  payable,  make 
demand  of  the  several  sums  contained  in  the 
duplicates  given  him  by  the  Liand  Tax  and 
General  Commissioners  in  charge  to  collect  from 
the  persons  charged  therewith,  or  at  the  places  of 
their  last  abode,  or  on  the  premises  charged  with 
the  assessment  or  duties,  as  the  case  may  require. 

(2.)  The  collectors  of  house  duty  and  income 
tax  under  Schedules  (A.)  and  (B.)  shall,  in  the 
demand  note  delivered  previous  to  pajrment,  dis- 
tinctly describe  the  property  ana  specify  the 
amount  of  the  assessment  and  the  rate  at  which 
the  duty  or  tax  is  charged  upon  such  assessment. 

(3.)  On  payment  of  the  land  tax  and  the  duties 
the  coUector  shall  give  acquittances  under  his 
hand  on  the  prescribed  form  (without  charge  for 
such  acquittances)  unto  the  persons  who  pay  the 


same. 


Recovery. 


86.  (1.)  If  a  person  refuses  to  pay  the  sum 
charged  upon  him  by  virtue  of  the  Land  Tax 
Acts,  the  Tax  Acts,  or  this  Act,  on  demand  made 
by  the  coUector,  according  to  the  assessments 
and  warrants  to  him  delivered  by  the  Land  Tax 
and  General  Commissioners,  such  collector  may, 
and  he  is  thereunto  authorized  and  required,  for 
nonpayment  thereof,  to  distrain  upon  the 
messuages,  lands,  tenements,  and  premises 
charged  with  such  sum  of  money,  or  to  distrain 
the  person  so  charged  by  his  goods  and  chattels, 
and  all  such  other  goods  and  chattels  as  the 
collector  is  hereby  authorized  to  distrain,  without 
any  further  authority  from  the  said  respective 
Commissioners  for  that  purpose  than  the  warrant 
to  such  collector  delivered  on  his  appointment. 


(2.)  For  the  purpose  of  so  levying  a  distress, 
a  collector  may,  upon  warrant  under  the  hands 
and  seals  of  tne  said  respective  Commissioners, 
obtained  for  that  purpose,  break  open  in  the  day- 
time any  house  or  premises,  calling  to  his  assist- 
ance any  constable  or  other  peace  officer  for  the 
parish,  group,  or  division  where  any  refusal, 
neglect,  or  resistance  shaU  be  made.  And  it 
shall  be  the  duty  of  all  constables  or  other  peace 
officers,  when  so  required,  to  aid  and  assist  the 
collector  in  the  execution  of  such  warrant  and  in 
levying  the  distress  in  the  house  or  premises. 

(3.)  A  levy  or  warrant  to  break  open  shall  be 
executed  by  or  under  the  direction  and  in  the 
presence  of  the  collector. 

(4.)  Every  distress  levied  by  a  collector  shall 
be  kept  for  the  space  of  five  da^rs  at  the  costs 
and  cnarges  of  the  person  so  revising  to  pay. 

(5.)  If  the  said  person  does  not  pay  the  respec- 
tive sums  of  money  so  due  within  the  said  five 
days,  then  the  said  distress  shall  be  appraised 
by  two  or  more  of  the  inhabitants  where  tne  said 
distress  is  taken,  or  other  sufficient  persons,  and 
there  be  sold  by  public  auction  by  the  said  col- 
lector or  his  deputy,  for  payment  of  the  said 
nioney ;  the  overplus  coming  by  the  said  distress 
(if  any  there  be),  after  deducting  the  said  money 
and  also  the  costs  and  charges  of  taking,  keeping, 
and  selling  the  said  distress,  which  costs  and 
charges  the  said  officer  is  hereby  authorized  to 
retam,  shall  be  restored  to  the  owner  thereof. 

(6.)  The  provisions  in  regard  to  warrants  of 
distress  contiedned  in  an  Act  passed  in  the  thirty- 
third  year  of  His  kte  Majesty  King  George  the 
Third,  intituled  "  An  Act  to  authorize  justices  to 
"  impose  fines  upon  constables,  overseers,  and 

other  peace  and  parish  officers  for  neglect  of 

duty,  master  of  apprentices  for  ill  usage  of 

such  their  apprentices,  and  also  to  make  pro- 
"  vision  for  the  execution  of  warrants  of  distress 
'*  granted  by  magistrates,"  shall  apply  to  levies 
and  distraints  made  by  collectors  for  recovery  of 
the  duties  or  land  tax. 

87.  If  a  collector  advances  and  pays  over  to 
the  collector  of  inland  revenue  any  sum  of  money 
for  or  on  account  of  the  land  tax  or  the  duties 
assessed  on  any  other  person,  whether  at  his 
request  or  not,  such  collector  may,  in  default  of 
repayment  to  him  at  any  time  within  the  space 
of  six  months  after  such  payment,  levy  the  land 
tax  or  the  duties  by  the  like  ways  and  methods 
as  .such  collector  might  have  levied  the  same 
before  such  payment  thereof  to  such  collector  of 
inland  revenue,  and  as  if  the  same  had  not  been 
paid  or  satisfied. 

88.  (1.)  No  goods  or  chattels  whatever  belong- 
ing to  any  person  at  the  time  any  of  the  duties 
or  the  hind  tax  became  in  arrear  shall  be  liable 
to  be  taken  by  virtue  of  any  execution  or  other 
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process,  warrant,  or  authority  whatever,  or  by 
virtue  of  any  assignment,  on  any  account  or 

Eretence  whatever,  except  at  the  suit  of  the 
indlord  for  rent,  unless  the  party  at  whose  suit 
the  said  execution  or  seizure  shall  be  sued  or 
made,  or  to  whom  such  assignment  shall  be 
made,  shall,  before  the  sale  or  removal  of  such 
goods  or  chattels  pay  or  cause  to  be  paid  to  the 
collector  all  arrears  of  the  said  duties  or  land  tax 
which  shall  be  due  at  the  time  of  seizing  such 
goods  or  chattels,  or  which  shall  be  payable  for 
the  year  in  which  such  seizure  shall  be  made, 
provided  such  duties  and  land  tax  shall  not  be 
claimed  for  more  than  one  year. 

(2.)  In  case  the  duties  and  land  tax  shall  be 
claimed  for  more  than  one  year,  then  the  said 
party  at  whose  instance  such  seizure  shall  have 
been  made,  paying  the  said  collector  the  aforesaid 
duties  and  land  tax  due  for  one  whole  year,  may 
proceed  in  his  seizure  as  he  might  have  done  if 
no  duties  and  land  tax  had  been  so  claimed ;  but 
in  case  of  refusal  to  pa^^  the  said  duties  and  land 
tax  the  said  collector  is  hereby  authorized  and 
required  to  distrain  such  goods  and  chattels, 
notwithstanding  such  seizure  or  assignment,  and 
to  proceed  to  the  sale  thereof  according  to  this 
Act,  in  order  to  obtain  payment  of  the  whole  of 
the  said  duties  and  land  tax  so  assessed,  together 
with  the  reasonable  costs  and  charges  attending 
such  distress  and  sale ;  and  every  such  collector 
so  doing  shall  be  indemnified  by  virtue  of  this 
Act. 

89.  If  any  person  shall  refuse  or  neglect  to 
y  any  sum  charged  upon  him  by  virtue  of  the 

'ax  Acts  or  this  Act  within  ten  clear  days  after 
demand  as  aforesaid,  and  no  sufficient  distress 
can  or  may  be  found  whereby  the  same  may  be 
levied,  the  General  Commissioners  may  by  war- 
rant under  their  hands  and  seals  commit  such 
person  to  prison,  there  to  be  kept  without  bail 
until  payment  shall  be  made  oi  that  sum  or 
securi^  given  for  payment  thereof,  together  with 
such  nirther  sum  as  the  said  Commissioners 
shall  adjudge  to  be  reasonable  for  the  costs  and 
expenses  of  apprehending  and  conveying  to 
prison  such  person ;  and  every  such  person  shall 
be  detained  and  kept  in  prison  according  to  the 
tenor  and  effect  of  such  warrant. 

Certificates  of  Removal. 

90.  (1.)  Whenever  duties  are  charged  upon 
and  unpaid  by  a  person  who  shall  have  removed 
from  the  parish  in  which  the  assessment  to  such 
duties  is  made,  the  General  Commissioners  for 
such  parish  shall  sign  and  transmit  by  the  inter- 
vention of  the  Board  a  certificate  thereof  to  the 
General  Commissioners  acting  within  the  parish 
where  the  person  making  such  default  of  pay- 
ment shall  nave  removed  to  or  happen  to  reside 
in  or  be,  which  last  Commissioners  shaU  raise 


^^ 


and  levy  the  sud  duties  charged  upon  the  person 
removed  as  aforesaid,  and  cause  them  to  be  paid 
over  to  the  collector  of  inland  revenue;  and 
where  any  such  person  shall  have  removed  to 
another  parish  within  the  jurisdiction  of  the 
Commissioners  by  whom  the  assessment  was 
made  they  may,  by  certificate,  direct  and  au- 
thorise the  collector  for  such  lastnnentioned 
parish  to  raise  and  levy  the  duties  chaigeU  upon 
and  unpaid  by  such  person. 

(2.)  Whenever  any  person  charged  with  the 
duties  in  any  part  of  Great  Britain  or  Ireland 
removes  to  any  other  part  of  Great  Britain  or 
Ireland  without  paying  and  discharging  the 
duties  charged  upon  him,  the  General  Commis- 
sioners, or  Special  Commissioners  acting  as 
General  Commissioners  for  the  parish  in  which 
the  assessment  of  such  duties  in  default  was 
made,  shidl  sign  and  transmit  by  the  interven- 
tion of  the  Board  a  certificate  thereof  to  the 
Commissioners  acting  for  the  parish  in  the  other 
part  of  Great  Britain  or  Ireland  to  which  such 
person  making  such  default  of  payment  ahall 
nave  removed  or  happen  to  reside  at,  which  last- 
named  Commissioners  shall  raise  and  levy  the 
said  duties  charged  upon  the  person  removed  as 
aforesaid,  and  cause  the  moneys  so  raised  and 
levied  to  be  paid  over  to  the  Exdiequer. 

(3.)  Where  no  sufficient  distress  can  be  found 
within  the  district  of  the  said  Conusiisaioners  for 
the  parish  to  which  any  such  defaulter  may  have 
removed,  they  are  hereby  authorised  and  re- 
quired, hj  wairant  under  their  hands  and  seals, 
to  commit  the  person  so  making  default  of  pay- 
ment to  prison,  there  to  be  kept  without  bail 
until  parent  shall  be  made  of  the  said  duties, 
or  security  be  given  for  payment  thereof,  and  of 
all  reasonable  costs  and  expenses,  including  costs 
for  apprehending  such  persMi  and  conveying 
him  to  prison. 


91.  By  the  direction  of  the  Treasuij  or  Board 
the  General  Commiasioners  shall  issue  their 
warrant  to  the  gaoler  or  keeper  of  the  prison  in 
which  any  such  person  may  be  detained  under 
their  warrant  as  aforesaid  for  the  libeiation  of 
such  prisoner,  and  upon  the  receipt  of  audi  first- 
mentioned  warrant  such  sraoler  or  keeper  shall 
forthwith  release  and  disoiarge  out  of  eoslody 
such  prisoner  if  for  no  oth»  cause  than  as  set 
forth  in  the  wairant  of  commitment  be  shall  be 
detained. 

Pareuti  amd  Bxecuton, 

92.  Where  a  person  chargeable  with  the  duties 
is  under  the  age  of  twen^-one  years,  or  where  s 
person  so  changeable  shall  die,  m  such  case  the 
parents  and  guardians  of  such  inlknt  on  defrnlt 
of  payment  by  such  infant,  and  the  exeeuton 
ana  administrators  of  the  person  so  dying,  sliaD  be 
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liable  to  and  charged  with  the  payments  which 
the  said  infant  ought  to  have  made  and  the 
person  so  dying  was  chargeable  with ;  and  if  such 
parents  or  guardians,  or  such  executors  or 
administrators,  neglect  or  refuse  to  pay  as  afore- 
said, it  shall  be  lawful  to  proceed  against  them 
in  like  manner  as  against  any  other  person 
making  default  of  payment  of  we  duties;  and 
all  parents  and  guardians  making  payment  as 
aforesaid  shall  be  allowed  all  sums  paid  for  such 
infants  in  their  accounts ;  and  all  executors  and 
administrators  shall  be  allowed  to  deduct  all  such 
payments  out  of  the  assets  and  effects  of  the 
person  so  dying. 

Number  or  Letter  Assessments, 

93.  Whenever  the  duties  on  any  assessment 
made  under  a  number  or  letter  in  pursuance  of 
the  provisions  of  the  Income  Tax  Act,  1842, 
become  due  and  in  arrear,  the  General  Com- 
missioners shall  cause  the  said  assessments  to  be 
added  to  the  duplicates  in  the  hands  of  the 
respective  collectors  to  whom  the  collection  of 
the  duties  assessed  on  persons  by  names  shall 
have  been  intrusted  to  be  collected  by  the  same 
ways  and  methods  and  under  the  like  powers 
and  provisions  as  such  last-mentioned  duties  are 
directed  to  be  collected. 

Special  Assessments, 

94.  An  extract  from  any  assessment  made  by 
the  Special  Ck>mmi8sioners,  certified  under  the 
hand  of  their  clerk,  in  such  form  as  the  Board 
may  prescribe,  shall  be  a  sufficient  authority  to 
the  proper  collector  of  inland  revenue  to  whom 
such  extract  mav  be  transmitted  to  receive,  bring 
to  account,  and  give  discharges  for  the  duties 
of  income  tax  included  in  such  extract  and  paid 
to  him. 

Savings. 

95.  Railway  companies  in  England  and  Ireland 
shall  pay  the  duties  of  income  tax  under  Sche- 
dule D.,  by  four  quarterly  payments;  namely,  on 
or  before  the  twentieth  day  of  June  for  the  first 
quarterly  instalment,  and  on  or  before  the  twen- 
tieth days  of  September,  December,  and  March 
in  each  year  for  the  second,  third,  and  fourth 
quarterly  instalments  respectively. 

Recovery  in  Ireland. 

96.  In  the  application  of  this  Part  to  the  col- 
lection, levy,  and  recovery  of  the  duties  assessed 
under  Schedules  A.  and  B.  of  the  Income  Tax 
Acts  in  Ireland,  nothing  shall  alter  the  effect  of  or 
supersede  section  seventeen  of  the  Income  Tax 
Act,  1853;  and  any  power  which  in  Eneland 
would  be  exercised  in  the  recovery  of  the  outies 
by  a  collector  for  a  parish  or  group  may,  in 


Ireland,  be  exercised  by  a  collector  for  an  union 
or  other  collecting  district. 

Recovery  in  Scotland. 

97.  In  Scotland  the  following  provisions  shall 
have  effect : 

(I.)  Upon  certificate  made  to  them  by  the  col- 
lector for  the  division,  district,  or  county,  that 
anjT  of  the  duties  or  land  tax  are  due  and  not 
paid,  the  General  Commissioners  or  Land  Tax 
Ck)mmissioners  respectively  or  sheriff  depute  or 
substitute  for  the  county  shall  issue  a  warrant  for 
the  said  collector  recovering  the  said  duties  or  the 
land  tax  by  poinding  or  distraining  the  goods 
and  effects  of  any  person  entered  in  such  his 
certificate  as  being  a  defaulter. 

(2.)  Such  warrant  shall  be  executed  by  the 
constables  or  sheriff's  officers  of  the  county. 

(3.)  The  goods  and  ejects  so  poinded  or 
distrained  shall  be  detained  and  kept  on  the 
ground  or  at  the  house  where  the  same  were 
poinded  or  distrained,  or  in  such  other  place,  of 
which  the  owner  shall  have  notice,  near  to  the 
said  ground  or  house,  as  the  officer  or  constable 
so  poinding  and  distraining  the  same  shall  think 
proper,  for  the  space  of  five  days,  during  which 
time  the  said  goods  and  effects  shall  remain  in 
the  custody  of  the  said  officer  or  constable  liable 
to  the  payment  of  the  whole  duty  in  arrear,  and 
to  the  costs  to  be  paid  to  the  officer  or  constable 
who  poinded  the  same,  as  herein-after  directed^ 
unless  the  owner  from  whom  the  same  were 
poinded  and  distrained  shall  redeem  the  same 
within  the  said  space  of  five  days  by  payment  of 
the  said  duties  and  land  tax  in  arrear  and  costs 
to  the  officer  or  constable,  to  be  settled  in  the 
same  manner  as  if  the  said  goods  and  effects  had 
been  sold  as  herein-after  directed. 

(4.)  The  goods  and  effects  so  poinded  or 
distrained  shall,  after  the  expiration  of  the  said 
five  days,  be  valued  and  appraised  by  any  two 
persons  to  be  appointed  by  the  officer  or  constable 
(which  two  persons  shall  be  obliged  to  value  the 
same,  under  the  penalty  of  forty  shillings  sterling 
for  each  neglect  or  refusal),  and  shall  be  sold 
and  disposed  of,  at  a  sum  not  less  than  the  value, 
by  the  officer  or  constable  who  does  poind  the 
same. 

(5.)  The  value  shall  be  applied  in  the  first 
place  to  the  satisfaction  and  payment  of  the 
duties  or  land  tax  owing  by  the  person  whose 
goods  are  so  poinded,  and  in  the  second  place  to 
the  payment  for  the  trouble  of  the  officer  or  con- 
stable so  poinding,  at  the  rate  of  two  shillings  per 
pound  of  the  duties  for  which  the  goods  shall  be 
so  poinded  and  distrained,  unless  the  owner  from 
whom  the  same  were  poinded  or  distrained  shall 
redeem  the  same  by  payment  of  the  appraised 
value,  within  the  space  of  five  days  after  the 
valuation,  to  the  officer  who  poinded  the  same. 
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(6.)  In  case  any  surplus  remains  of  the  price 
or  value  after  payment  of  the  said  duties,  and 
after  payment  of  what  is  allowed  to  be  retained 
by  the  officer  or  constable  in  manner  herein 
directed,  such  surplus  shall  be  returned  to  the 
owner  from  whom  the  goods  were  poinded  or 
distrained. 

(7.)  In  case  no  purchaser  appears  at  the  said 
sale,  then  the  said  goods  and  efTects  so  poinded 
and  distrained  shall  be  consigned  and  lodged  in 
the  hands  of  the  sheriff  depute  of  the  county,  or 
his  substitute,  and  if  not  redeemed  by  the  owner 
within  the  space  of  five  days  after  the  consign- 
ment in  the  nands  of  the  said  sherifP  depute  or 
substitute,  the  same  shall  be  rouped,  sold,  and 
disposed  of,  by  order  of  the  sheriff,  in  such 
manner  and  at  such  time  and  place  as  he  shall 
appoint,  he  always  being  liable  to  the  payment 
of  the  duties  to  the  said  collector,  and  to  pay- 
ment to  the  officer  or  constable  who  shall  have 
poinded  and  distrained  the  same,  for  their 
trouble  and  expense  as  before  stated,  and  to  the 
fees  due  to  the  officer  or  constable,  and  shall  be 
in  the  third  place  entitled  to  one  shilling  per 
pound  of  the  value  of  the  goods  so  disposed  of, 
for  his  own  pains  and  trouble,  after  preference 
and  allowance  of  the  said  duties,  and  of  what  is 
appointed  to  be  paid  to  the  officer  or  constable 
for  their  trouble. 

(8.)  There  also  shall  be  allowed  to  the  officer 
or  constable  so  poinding  and  distraining  the 
expense  of  preserving  the  said  goods  and  effects, 
and  of  maintaining  the  cattle,  if  there  should 
happen  to  be  any  among  the  goods  and  effects  so 
pomded  and  distrained,  from  the  time  of  poinding 
and  distraining  the  same,  during  the  period 
allowed  to  the  owner  to  redeem  them,  and  also 
the  expense  of  the  sale ;  and  in  like  manner  the 
expense  shall  be  allowed  to  the  sheriff  for  pre- 
serving and  maintaining  the  goods  or  cattle 
poinded  and  distrained,  during  the  period  that 
the  owner  is  allowed  to  redeem  after  consignment 
in  his  hands,  and  until  the  sale  thereof,  and  also 
the  expense  of  the  sale ;  and  where  no  goods  or 
effects  sufficient  for  payment  of  the  said  duties 
can  be  found  to  be  so  poinded  and  distrained, 
and  the  person  liable  neglects  or  refuses  to  pay 
the  same,  in  every  such  case  the  Commissioners, 
or  the  sheriff  depute  or  substitute,  is  hereby 
authorized,  by  warrant,  to  commit  such  person 
to  prison,  there  to  be  kept  without  bail  until 
payment  shall  be  made  or  security  for  payment 
oe  given. 

(9.)  Every  auctioneer,  or  seller  by  commission, 
selling  by  auction  in  Scotland  any  goods  or 
effects  whatsoever  by  any  mode  of  sale  at  auction, 
shall,  at  least  three  days  before  he  begins  any 
Bale  by  way  of  auction,  deliver  or  cause  to  be 
delivered  to  the  collector  of  the  said  duties  re- 
spectively within  whose  district  such  sale  is 
intended  to  be,  a  'notice  in  writing,  signed  by 


such  auctioneer  or  seller  by  auction,  spedf^fing 
therein  the  particular  day  when  such  sale  u  to 
begin,  and  tne  name  and  surname  of  the  oerson, 
with  his  place  of  residence,  whose  goods  and 
effects  are  to  be  sold. 

( 10.)  If  any  such  auctioneer  or  seller  by  aoctioa 
shall  sell  any  such  goods  and  effects  by  way  of 
auction,  without  ddivering  the  notice  herein- 
before required  to  be  delivered,  cveJT  "^ch 
auctioneer,  or  person  selling  by  auction,  offending 
therein  shall  for  such  offence  incur  a  penalty  of 
fifty  pounds. 

Payment  in  Postage  Stamps. 

98.  The  Treasury  may  authorize  collectors  to 
receive  and  may  make  regulations  for  the  receipt 
of  postage  stamps  for  payment  of  land  tax  and 
the  duties,  or  any  of  them,  payable  in  Scotland 
or  Ireland ;  such  postage  stamps  shall  be  delivered 
over  to  the  Postmaster  General  or  his  ofl&oers, 
and  the  amount  or  value  thereof  paid  out  of  the 
revenue  of  the  post  office  to  the  inland  revenue, 
and  accounted  for  as  moneys  arising  from  the 
said  land  tax  and  duties. 

Payment  by  Post  Ofice  Orders. 

99.  (1.)  A  person  liable  to  the  payment  of  land 
tax  or  the  duties  in  Scotland  having  received  the 
accustomed  notice  thereof,  may,  within  twenty- 
one  days  after  recei\nng  sucn  notice,   produce 
the  same  at  any  money  order  office  of  the  General 
Post  Office  in  Scotland,  and  pay  to  the  post- 
master there  the  sum  payable  according  to  such 
notice,  and  thereupon  the  said  postmaster  shall 
deliver  to  him  a  post  office  order  payable  at  the 
General  Post  Office  in  London  to  the  Receiver 
General  of  Inland  Revenue  for  the  said  sum,  le» 
the  commission  for  such  order,  which  order  such 
person  shall  forthwith  transmit  to  the  collector  at 
the  office  for  receipt  in  a  prepaid  letter,  spedfying 
the  particulars  of  the  payment  in  such  form  as 
shall  be  prescribed  and  provided  by  the  Board  for 
that  purpose. 

(2.)  Upon  the  receipt  of  the  said  order  and 
letter,  with  the  particulars  and  the  form  aforesaid, 
the  collector  shall  credit  the  person  named  in  the 
said  letter  with  the  amount  specified  in  the  said 
order,  and  with  the  said  commission,  in  like 
manner  as  if  the  same  had  been  paid  to  the 
collector  in  cash. 

(3.)  The  provisions  of  this  section  shall,  if  the 
Treasuiy  direct,  be  made  applicable  to  and  haw 
operation  m  any  parish  in  England  in  and  fin* 
which  the  collector  is  appointed  by  the  Board. 


PART  VII. 

Rrcript  and  Account. 

Receipts, 

100.  (1.)  The  Board  may  appoint  in  each, 
days  of  receipt  for  each  county,  division,  parish 
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or  group,  and  may  a^jotini  such  receipts  from 
time  to  tune. 

(2.)  At  such  receipt  so  appointed,  every  collector 
for  each  county,  division,  parish,  or  group  shall 
account  for  the  full  amount  of  duties,  land  tax, 
and  moneys  given  him  in  charge  to  collect. 

(3.)  The  Board  may  require  a  collector  to  remit 
w^kly  or  oftener  to  the  Exchequer  in  anticipa- 
tion of  the  receipt  the  amount  of  his  collection, 
and  may  prescrioe  regulations  as  regards  remit- 
tances and  the  mode  thereof,  which  all  collectors 
shall  obey. 

101.  The  collector  shall  pay  over  or  account 
for  the  land  tax,  duties,  and  moneys  given  him 
in  charge  to  collect  to  the  collector  of  inland 
revenue  or  the  proper  officer  for  receipt  on  the 
day  to  be  appointed  for  the  receipt  of  the  land 
tax  and  the  duties  next  after  the  first  day  of 
January  in  every  year. 

102.  If  a  person  not  duly  appointed  for  that 
purpose  or  authorized  by  the  Board  in  that 
behalf  knowingly  or  wilfully  takes  or  receives 
from  a  collector  any  sum  of  money  arising  from 
the  duties  or  the  land  tax  collected  or  received 
by  such  collector,  the  person  so  taking  or  re- 
ceiving such  smn  of  money  shall  forfeit  double 
the  amount  of  the  sum  so  taken  or  received, 
such  foHeiture  to  be  recovered  in  the  High 
Court. 

103.  On  the  appointed  day  of  receipt,  every 
collector  for  the  division,  district,  group,  or  parish 
for  which  such  receipt  is  held  shall  attend  such 
receipt,  and 

(a.)  Pay  over  to  the  collector  of  inland  revenue 
or  otherwise,  as  and  if  so  required  to  do 
by  the  Board,  all  moneys  received  by 
'  him,  and  then  in  his  hands  and  un- 
accounted for  as  collector,  for  which 
payments  such  collector  shall  receive 
receipts  or  discharges : 

(6.)  Ddiver  then,  or  to  the  Land  Tax  Com- 
missioners and  General  Commissioners 
of  the  division  respectively  within  three 
days  afterwards,  schedules  of  arrears  in 
the  prescribed  form,  with  affidavits  sub- 
scribed to  be  made  on  his  oath  or  affir- 
mation, and  by  him  signed,  setting 
forth  the  Christian  and  surname  of 
each  defaulter  in  his  parish  or  group 
from  whom  he  has  demanded  but  has 
not  then  received  payment  of  the  land 
tax,  duties,  or  moneys  given  him  in 
charge  to  collect,  and  the  respective 
sums  then  in  arrear  from  each  such  de- 
faulter : 

(c.)  Bring  with  him  and  produce  to  the  col- 
lector of  inland  revenue  or  surveyor, 
whenever  by  either  of  them  required. 


his  dui)licate  of  assessment,  showing  the 
respective  sums  by  him  collected  and 
received  duly  written  off  in  the  said 
duplicates : 
(d,)  Answer  any  lawful  question  demanded  of 
him  by  the  collector  of  inland  revenue 
or  surveyor  touching  the  duties,  moneys, 
or  taxes  given  him  m  charge  to  collect. 

104.  At  the  times  appointed  for  the  delivery 
of  schedules  of  arrears  every  collector  of  inland 
revenue  may 

(a.)  Administer  an  oath  to  every  collector  (or 
being  a  person  by  law  allowed  to  de- 
clare or  affirm  instead  of  swearing,  a 
solemn  affirmation)  that  he  has  ^Uy 
paid  all  the  sums  by  him  collected  or 
received  of  or  for  the  land  tax  or  the 
duties,  and  has  fully  accounted  for  all 
sums  not  collected  or  received  in  the 
schedule  then  delivered,  and  every  col- 
lector shall  true  answer  make  to  all 
such  questions  as  shall  be  demanded  of 
him : 

(b,)  Examine  each  collector  on  any  matter 
touching  the  sums  collected  and  the 
sums  in  arrear,  and  the  substance  of  the 
answer  or  answers  which  any  collector 
shall  give  on  such  examination  shidl  in 
his  presence  be  reduced  into  writing, 
and  read  to  him,  with  liberty  to  alter 
and  amend  the  same  in  anv  particular ; 
and  every  such  collector  shiJl  write  or 
sign  his  assent  to  the  same  in  his  own 
handwriting  or  sign,  and  in  his  usual 
manner  of  writing  or  signing  the  same. 

Schedules  of  Arrears. 

105.  (I.)  Every  schedule  of  arrears  shall  re- 
main with  the  Ueneral  Commissioners  for  forty 
days,  during  which  period  the  collector  shall  give 
notice  of  such  scheaule  to  the  defaulters  named 
therein  in  such  manner  as  the  Commissioners 
direct. 

(2.)  A  defaulter  within  the  like  period  may 
pay  his  arrears  to  the  collector,  and  the  Com- 
missioners shall  discharge  the  arrears  so  paid 
^m  the  schedule. 

(3.)  The  Commissioners  may  issue  fresh  war- 
rants to  collect  any  of  the  arrears  within  the  said 
forty  days,  and  during  that  period  use  any  lawful 
methods  for  the  recovery  of  the  said  arrears,  or 
direct  the  arrears  to  be  levied  by  the  -collector 
under  his  former  warrant. 

(4.)  Such  fresh  warrants  may  be  directed  to  the 
collector  or  to  any  other  person  whom  the  Com- 
missioners shall  think  proper,  with  authority  to 
levy  by  distress  and  sale  in  the  manner  directed 
by  the  Tax  Acts  or  this  Act  the  sums  in  arrear, 
together  in'ith  all  costs  and  expenses  attending 
the  said  process  and  the  execution  thereof;  and 


72 


STATUTES  OF  THE  REALM. 


[chap.  19. 


the  sums  so  levied,  after  deducting  the  said 
costs  and  expenses,  shall  be  paid  to  the  collector 
of  inland  revenue,  or  otherwise  as  the  Board 
may  appoint,  and  shall  be  discharged  from  the 
schedide. 

(5.)  The  person  to  whom  such  warrant  is  di- 
rected shall  in  the  execution  thereof  act  in 
obedience  to  the  directions  of  the  Commissioners. 

(6.)  On  the  expiration  of  the  period  of  forty 
days  a  schedule  of  arrears  may  be  certified  to  the 
High  Court  by  and  under  the  hands  of  the  col- 
lector of  inland  revenue  or  of  the  General  Com- 
missioners. 

106.  The  schedules  of  arrears  when  so  certified 
shall  be  transmitted  to  the  Board,  who  may 
before  forwarding  the  same  to  the  High  Court 
direct  the  collector  to  use  any  method  allowed 
by  law  for  the  recovery  of  any  arrear  therein 
included. 

107.  (1*)  In  defiiult  of  the  schedules  of  arrears 
being  delivered  by  a  collector  at  the  receipt,  or 
within  the  space  of  three  davs  afterwards  as 
aforesaid,  the  collector  of  inland  revenue  to 
whom  the  payments  of  the  said  duties  shall  not 
have  been  made  at  the  times  appointed  for  the 
receipt,  may  certifjr  to  the  High  Court  the 
amount  of  the  duties  remaining  unpaid  to  the 
best  of  his  knowledge  and  belief,  and  the  par- 
ticular parish  and  the  division  where  such  fistilure 
has  happened,  together  with  the  name  of  the 
collector  of  the  said  parish. 

(2.)  Such  certificate  of  a  default  of  a  collector 
for  non-delivery  of  a  schedule  of  arrears  shall  be 
a  sufficient  authority  to  a  judge  of  the  High 
Court  to  cause  immediate  process  to  be  issued 
out  of  the  office  of  the  Queen's  Remembrancer 
against  the  collector. 

(3.)  Upon  which  writ  the  sherifP  or  other 
officer  to  whom  the  said  process  shall  be  directed 
shall  levy  issues  after  the  rate  of  one  shilling  for 
every  twenty  shillings  of  the  sums  so  unpaid  or 
unaccounted  for  by  the  said  certificate,  and  shall 
pay  the  moneys  so  levied,  after  deducting  the 
ooste,  charges,  and  expenses  to  be  settled  and 
allowed  by  the  Board,  to  the  proper  officer  of 
Inland  Revenue ;  and  the  said  sneriff  shall  make 
immediate  return  of  the  said  process  to  the  High 
Court  according  to  the  due  course  thereof. 

(4.)  The  Board,  after  payment  of  the  duties  in 
arrear  so  certified,  may  cause  such  issues  to  be 
remitted  in  whole  or  in  part,  after  deducting 
thereout  the  costs  and  charges  attending  such 
process  and  levy,  to  be  settled  and  allowed  by 
them. 

Schedules  of  Deficiencies, 

108.  (1.)  Every  collector  shall  make  a  due 
return^  fiurly  written  on  the  prescribed  form 


under  his  hand,  to  the  General  CommiasioiierB, 
containing — 

(a.)  The  names,  surnames,  and  places  of  abode 
of  every  person  within  his  collection 
from  whom  he  has  not  been  able  to 
collect  or  receive  the  duties  fior  any  of 
the  causes  mentioned  in  the  section  next 
following ; 
(6.)  The  particular  reason  for  returning  each 

defaulter;  and 
(c.)  The    particulars  of    the    sum   or  sums 
charged  upon  every    such    person    in 
de&ult. 
(2.)  The  Commissioners,  after  the  examination 
of  every  collector  on  oath  or  affirmation,  shall — 
(i.)  Ascertain  the  sums  which,  according  to  the 
Tax  Acte,  have  been  or  may  be  dis- 
charged  from    any   assessment  for    a 
cause  specially  allowed  by  such  Acts, 
and  make  out  their  schedules  of  dis- 
charges containing  such  sums : 
(ii.)  Make  out  their  schedules  of  de&ulters 
conteining— 
(a.)  The  sums  with  which  each  de- 
fiEiulter  ought  to  be  charged,  and 
the  particulars  thereof ;  and 
(b.)  The  sums  which  have  not  been 
collected  by  occasion  of  the 
collector's     neglect,   and   for 
which  he  shall  be  held  liable, 
and  which  ought  to  be   re- 
assessed on  the  parish. 
(3.)  The  said  Commissioners  shall  cause  the 
scdd  several  particulars  to  be  inserted  by  their 
clerk  in  schedules  of  discharge  and  default  on 
the  forms  prescribed,  and  shall  affix  their  hands 
and  seals  to  such  schedules. 

(4.)  The  said  Commissioners  shall  transmit 
their  said  schedules  to  the  Board,  which  sche- 
dules shall  be  deposited  at  the  head  office  of  the 
Board. 

109.  No  collector  shall  insert  in  any  sdiedule 
of  deficiencies  the  name  of  a  person  to  be  re- 
turned into  the  High  Court  as  not  having  paid 
the  duties,  unless  such  collector  shall  make  oath, 
or  make  and  subscribe  a  solemn  affirmatioo 
(which  said  oath  or  affirmation  shall  be  indorsed 
and  certified  on  the  said  schedule),  to  the  effect 
following;  namely, 

(a.)  That  the  sum  for  which  such  person  is  so 
returned  in  default  is  due  and  wboUy 
unpaid  either  to  such  collector  or  to 
any  other  person  for  such  collector,  to 
the  best  of  his  knowledge  and  belief; 
(6.)  That  such  person  became  bankrupt  beftre 
the  day  on  which  the  duties  became 
payable,  and  had  not  goods  and  chattels 
sufficient  whereon  to  lev;|r  such  duties 
within  the  parish  or  lixmts  lor  idiiob 
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such  collector  has  been  appointed  at  any 
time  since  such  duties  became  payable ; 


or 


(c.)  That  such  person  removed  from  the  parish 
or  limits  for  which  such  collector  has 
been  appointed  before  the  day  on  which 
such  duties  became  payable  without 
leaving  therein  sufficient  goods  and 
diattehs  whereon  such  duties  then  pay- 
able could  be  levied  ;  and 

(d.)  That  there  were  not  nor  are  any  goods  and 
chattels  of  any  person  liable  to  the 
payment  of  such  duties  in  arrear  or  any 
part  thereof  whereby  the  same  or  any 
part  thereof  might  be  levied. 

Re-delivery  of  Books  by  Collectors. 

110.  Every  collector  shall,  on  clearing  his  ac- 
counts for  any  of  the  duties  or  the  land  tax^ 
deliver  to  the  Board  or  Commissioners  by  whom 
he  was  appointed  all  duplicates  of  the  assessment 
for  the  year  and  tax  to  which  siich  accounts 
relate,  together  with  the  books  of  receipts  and 
counterfoils  furnished  for  his  use. 

Proceedings  for  Arrears, 

HI.  (1.)  Any  duties  contained,  charged,  or 
assessed  in  or  oy  any  assessment  thereof  made 
under  the  Tax  Acts  or  this  Act,  may  be  sued  for 
and  recovered,  with  full  costs  of  suit,  and  all 
charges  attending  the  same,  from  the  person 
charged  therewith  in  the  High  Court  as  a  debt 
due  to  the  Crown,  or  by  any  other  ways  or  means 
whereby  any  debt  of  record,  or  otherwise  due  to 
the  Crown,  can  or  may  at  any  time  be  sued  or 
prosecuted  for  or  recovered,  as  well  as  by  the 
summary  means  specially  provided  by  this  Act, 
or  the  Tax  Acts,  for  levTing  the  said  duties. 

(2.)  A  schedule  of  arrears  delivered  on  oath  or 
affirmation  by  a  collector  and  certified  to  the  High 
Court  as  prescribed,  and  a  schedule  of  defaulters 
made  or  purporting  to  be  made  in  pursuance  of 
this  Act,  and  certified  under  the  hands  of  the 
Board  to  the  High  Court,  shall  be  sufficient 
evidence  of  a  debt  due  to  the  Crown,  and  suffi- 
cient authority  to  a  judge  of  the  High  Court  to 
cause  process  to  be  issued  against  any  defaulter 
named  in  any  such  schedule  to  levy  the  sum  in 
arrear  and  unpaid  by  such  defaulter. 

(3.)  The  production  of  a  schedule  of  arrears 
or  defaulters  made  or  purporting  to  be  made  in 
pursuance  of  this  Act,  and  purporting  to  contain 
the  name  of  a  defaulter,  shall  be  sufficient  evi- 
dence of  the  sum  mentioned  in  such  schedule 
having  been  duly  charged  and  assessed  upon  such 
defaulter,  and  of  the  same  being  due  and  owing, 
and  in  arrear  and  unpaid  to  the  Crown. 

Insupers. 

112.  (1.)  In  case  there  is  a  failure — 
(a.)  To  assess  or  charge  the  duties  or  land  tax 
in  any  parish : 


(b.)  To  return  the  duplicates  of  the  assess- 
ments of  the  duties  or  land  tax  made 
for  any  parish : 
(c.)  To  raise  or  pay  the  several  sums  charged 
upon  any  person  for  the  duties  or  land 
tax  in  any  parish  : 
The  Board  may  at  any  time  after  such  failure 
set  insuper  all  sums  so  appearing  in 
arrear,  and  may  return  such  failure  to 
the  High  Court  by  certificate  thereof 
delivered  to  the  Queen's  Remembrancer. 
(2.)  Such  return  shall  specify — 
(i.)  The  parish  and  division  and  county  where 

such  failure  has  happened ; 
(ii.)  The  cause  of  such  faUure,  so  far  as  the 

same  be  known  to  the  Board ; 
(iii.)  The  names  of  any  two  or  more  of  the 
Land  Tax  Commissioners  and  General 
Commissioners  for  the  division  in  which 
such  failure  has  happened ; 
(iv.)  The  names  of  the  assessors  and  collectors 
and  the  several  persons  belonging  to 
such  parish  charged  with  the  duties, 
and  who  shall  have  made  failure  in  the 
payment  thereof  in  case  an  assessment 
shall  have  been  made. 
(3.)  Such  Commissioners,  assessors,  and  col- 
lectors, and  any  person  charged  with  the  duties 
or  the  land  tax  shall  be  respectively  liable  to  pro- 
cess for  such  failure  according  to  the  exigency  of 
the  case. 

(4.)  Every  parish  so  returned  ineuper  for  a  sum 
not  accounted  for  to  the  collector  of  inland 
revenue  and  contained  in  the  duplicate  of  assess- 
ment to  him  delivered  shall  be  liable  to  be  re- 
assessed in  respect  of  such  sums  so  returned 
insuper,  excepting  in  such  cases  as  parishes  are 
by  special  enactment  relieved  from  liability  to 
re-assessment. 

(5.)  The  Queen's  Remembrancer  shall  cause 
such  certificate  to  be  enrolled  in  his  office.  Such 
enrolment  shall  be  a  record  in  his  office  as  valid 
and  efiPectual  to  authorize  the  issuing  of  process 
against  the  county,  division,  parish,  and  person. 

(6.)  Such  process  shidl  be  forthwith,  and  from 
time  to  time  as  there  shall  be  occasion,  issued  out 
of  the  Hi^h  Court  on  the  application  of  the 
Board,  against  such  of  the  said  Commissioners, 
officers,  or  persons  who  shall  have  made  such 
failure. 

Recovery  of  Re-assessments. 

113.  The  authorities,  powers,  and  provisions 
contained  in  this  Act,  or  in  the  Tax  Acts,  or  in 
the  Land  Tax  Acts  relating  to  the  recovery  of  the 
duties  and  land  tax,  either  under  the  warrant 
of  the  respective  Land  Tax  Commissioners  and 
General  Commissioners  directed  to  the  collectors 
in  their  respective  districts,  or  by  process  f^m 
the  High  Court,  shall  be  applied,  enforced,  and 
put  in  execution  for  the  levying  and  enforcing 
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the  payment  of  anjr  sum  assessed  or  re-assessed 
hj  tne  said  Commissioners  for  duties  or  costs, 
either  under  the  authority  of  this  Act,  or  of  any 
other  of  the  said  Acts. 

Surplus  Land  Tax. 

114.  (1.)  On  the  warrant  or  instructions  for 
making  the  assessment  of  the  land  tax  to  be 
delivered  in  each  year,  to  the  assessors  for  each 
parish,  the  Land  Tax  Conmiissioners  shall  certify, 
or  cause  to  be  certified  hy  their  clerk,  the  amount 
of  the  quota  or  sum  in  charge  against  such  parish 
under  the  urovisions  of  the  Land  Tax  Acts. 

(2.)  Such  certificate  shall  distinguish  the  pro- 
portion exonerated  from  the  amount  to  be  raised 
by  assessment  for  the  particular  year,  and  the 
parish  to  which  any  such  warrant  or  instructions 
shall  relate. 

(3.)  If  the  total  amount  of  the  sums  charged 
in  any  year  by  the  assessment  made  under  the 
Land  Tax  Acts  for  a  parish  exceeds  the  actual 
amount  of  the  quota  or  proportion  of  land  tax 
charged  and  to  be  raised  in  such  parish,  the  clerk 
to  the  Jjand  Tax  Commissioners  acting  for  the 
division  shall  (under  penalty  of  twenty  pounds 
for  neglect  or  refusal  so  to  do)  make  and  insert 
at  the  foot  of  the  duplicate  a  correct  summary 
according  to  the  prescribed  form  relating  to  every 
such  assessment. 

(4.)  All  powers  and  provisions  in  regard  to  the 
collection  of  the  duties  or  the  land  tax  shall  be 
put  in  execution  for  levying,  securing,  and  re- 
covering the  excess  of  or  surplus  land  tax  in  any 
assessment,  as  if  the  assessment,  including  any 
such  excess  or  surplus  moneys,  contained  no 
more  than  the  quota  or  proportion  of  land  tax 
payable  by  such  parish  to  which  the  same  shall 
relate. 

(5.)  Every  such  excess  and  surplus  shall  be 
accounted  for  and  paid  over  in  the  due  and 
ordinary  course  of  collection  and  of  receipt  and 
account  in  like  manner  as  the  duties  and  land 
tax  are  required  to  be  accounted  for  and  paid 
over. 

(6.)  A  collector  wilfully  detaining,  withholding, 
or  misapplying  or  refiising  or  neglecting  to 
account  for  or  disregarding  or  disobeying  any 
lawful  directions  given  to  him  in  regard  to  any 
such  excess  of  or  surplus  land  tax,  shall  be  liable 
to  the  same  penalties  as  are  provided  for  the 
detention,  witnholding,  or  misapplication  of,  or 
for  the  refusal  or  neglect  to  account  for,  or  for 
the  disregard  of  or  disobedience  to  any.  lawful 
directions  given  to  a  collector  in  regard  to  any 
duties  or  land  tax. 

(7.)  £very  such  sum  of  excess  of  or  surplus 
land  tax  so  paid  and  accounted  for  shall  be  paid 
into  the  Bank  of  England  to  an  account  opened 
in  the  books  of  the  said  Bank,  with  the  Com- 
missioners for  the  Reduction  of   the  National 


Debt,  and  entitled  ''The  Aooount  of  Smpliu 
Land  Tax," 

(8.)  The  Board  shall  cause  to  be  opened  and 
kept  in  the  books  of  their  head  office  at  Somtfvet 
House  an  account  with  every  parish  respectively, 
and  in  every  such  last-mentioned  account  shdl 
be  entered  the  sums  of  money  collected  from 
every  such  respective  parish  and  paid  over  and 
accounted  for  as  such  surplus  land  tax  as  afore- 
said. 

(9.)  Whenever  the  amount  of  such  surpliis 
land  tax  standing  to  the  credit  of  any  parish  in 
any  such  account  as  last  mentioned  shall  be 
sufficient,  according  to  the  rules  established  by 
law  for  computing  the  consideration  of  money 
for  the  redemption  of  land  tax,  to  redeem  the 
sum  of  three  pounds  land  tax,  or  to  redeem  the 
whole  of  the  land  tax  chargeable  on  such  parish 
if  the  same  shall  be  less  than  three  pounos,  the 
Board  shall  certify  that  fact  to  the  Commisaionera 
for  the  Reduction  of  the  National  Debt,  who  shall 
thereupon  apply  and  appropriate  in  the  purchase 
and  cancelling  of  parliamentary  stocks  or  annui- 
ties such  sum  of  the  moneys  standing  in  their 
names  to  the  credit  of  the  said  account  of  surplus 
land  tax  as  the  said  Board  shall  certify  to  them  to 
be  a  sufficient  consideration,  computed  according 
to  the  rules  aforesaid,  for  the  redemption  of  the 
amount  of  land  tax  mentioned  in  their  oertiiSeate 
as  intended  to  be  redeemed  thereby. 

(10.)  Notwithstanding  the  foregoing  provisions 
of  this  section,  the  Land  Tax  Conmiiasioners  for 
any  division  in  which  any  such   excess  of  or 
surplus  land  tax  shall  in  any  year  arise  may — 
(a.)  If  such  excess  of  or  surplus  land  tax  tot 
any  parish  does  not  amount  to  five 
pounas,  allow  the  collector  of  land  tax 
for  such  parish   to  retain   the  same, 
certif  ving  such  allowance  to  the  Bosid 
on   the   prescribed     form   before   the 
collector  is  required  to  clear  his  a&> 
counts: 
(6.)  Before  any  such  excess  or  surplus  is  pud 
over,    accounted   for,  and   appliea  in 
manner  aforesaid,  cause  to  be  dedneted 
from  the  amount  of  such  exoeas,  and  to 
be  paid  to  the  respective  assessors  of 
land  tax  of  the  several  parishes  in  whidi 
such  excess  shall  arise,  aa  arramneratioo 
to  the  said  assessors  for  their  trouble  in 
making  the  assessment  to  the  land  tax, 
such  sum  of  money  out  of  the  ooess 
for  any  such  parish  as  they  oaOfj  to  be 
a  reasonable  remuneration  to  tiie  asses- 
sors of  such  parish,  and  as  the  Bosri 
shall   approve,    and   subject  to  such 
approval. 

(11.)  On  the  clearing  of  his  account  for  any 
year,  every  collector  of  land  tax  shall  mske  sk 
return  in  the  prescribed  form  on  oath  to  the  Liod 
Tax  Commissioners  of  arrears  of  land  tax  whicli 
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cannot  be  recovered  by  him^  and  for  whicb  be 
shall  claim  credit  in  reduction  of  the  amount  of 
excess  of  or  surplus  land  tax  upon  the  assessment 
for  such  year  cnarged  against  him  in  the  Com- 
missioners duplicate. 

(12.)  No  collector  shall  be  allowed  to  insert  in 
any  such  schedule  of  arrears  of  land  tax  the  name 
of  any  person  as  not  having  paid  the  land  tax 
anless  such  collector  shall  make  oath  or  make 
and  subscribe  a  solemn  aflSrmation  (which  said 
oath  or  aflftrraation  shall  be  indorsed  and  certified 
on  the  said  schedule) — 
(a.)  That  the  sum  for  which  such  person  is  so 
returned  in  default  is  due  and  wholly 
unpaid  either  to  such  collector  or  to  any 
other  person  for  such  collector,  to  the 
best  of  his  knowledge  and  belief;  and 
(b,)  That    such    person   had  not  goods  and 
chattels  sufficient  whereon  to  levy  the 
said  sum  of  land  tax  within  the  pansh  or 
limits  at  any  time  since  such  sum  became 
payable ;  and 
(c.)  Tluit  there  were  not  nor  are  any  goods  and 
chattels  or  any  distress  whatever  upon 
the  premises  charged  with  the  pavment 
of  the  said  sums  within  set  forth,  and 
mentioned  to  be  in  arrear,  whereby  the 
same  or  any  part  thereof  might  be  levied. 
(13.)  On  or  before  the  twenty-fourth  day  of 
December  following  the  expiration  of  every  year 
of  assessment  the  Land  Tax  Commissioners  acting 
for  every  division  shall  certify  to  the  Board  an 
account  of  the  excess  of  each  assessment  within 
their   division    by  the  amount  of  five  pounds 
sterling  over  and  above  the  quota  for  such  year. 
Such  certificate  shall  be  prepared  by  the  clerk  to 
the  said  Commissioners  on  and  according  to  the 
prescribed  form,  and  shall  be  by  him  transmitted 
to  the  Board. 


PART  VIII. 

Procbedingb  against  Collectors. 

Failure  to  raise  Duties  {England). 

115.  (1.)  Every  surveyor  in  England,  when- 
ever he  sees  occasion,  may  report  to  the  Land  Tax 
Commissioners  and  General  Commissioners— 

(a.)  In  any  matter  or  thing  touching  the  con- 
duct of  any  collector  within  their 
division ; 

(6.)  In  every  case  where  there  shall  be  a  failure 
of  assessing  or  charging  the  duties  in 
any  parish ;  or 

(c.)  Of  raismg  or  paying  the  several  sums  re- 
spectively charged  on  any  person  charge- 
able in  such  parish ;  or 

{(/.)  In  the  making  out  or  returning  any  dupli- 
cates of  assessments  by  their  clerk,  or  of 
doing  any  other  act  required  by  this  Act 
or  any  Tax  Act  to  be  done  by  such  clerk ; 


stating  in  his  report — 
(i.)  The  particulars  of  his  complaint  i^inst 
such  collector  or  other  person  acting  as 
aforesaid ;  and 
(ii.)    What  in  his  opinion  ought  to  be  done 

therein. 
(2.)  Whenever  any  surveyor  shall  have  reported 
to  the  said  Commissioners  as  aforesaid,  they  shall 
sunmion  a  meeting  within  a  reasonable  time  after 
such  report,  of  which  meeting  the  surveyor  shall 
have  notice,  and  shaD  attend  thereat,  and  assist 
in  the  consideration  of  the  measures  necessary  and 
expedient  to  be  taken  in  the  execution  of  the  said 
Acts  and  this  Act. 

Examination  of  Collectors  {England), 

116.  (1.)  In  England  the  Land  Tax  Commis- 
sioners and  General  Commissioners  may,  whenever 
they  think  expedient,  and  shall  whenever  required 
by  the  surveyor,  call  before  them  the  collector  of 
the  duties  or  land  tax  appointed  by  them  for  any 
parish  or  group  whose  accounts  for  any  year  are 
not  finally  closed,  and  examine  him  upon  oath  or 
affirmation  as  to  the  state  of  his  accounts  and 
collection,  and  make  such  order  for  the  payment 
of  the  sum  found  due  by  such  collector,  and 
appoint  a  time  for  such  pavment  to  the  collector 
of  inland  revenue  as  they  snail  judge  necessary. 

(2.)  The  said  Commissioners,  whenever  they 
shall  have  received  notice  of  the  holding  of  a 
receipt  for  any  division,  group,  or  parish,  mav,  and 
on  request  made  by  the  surveyor  shall,  call  before 
them  any  collector  appointed  by  them  for  such 
division,  group,  or  parish,  and  may,  after  examina- 
tion of  such  collector  in  manner  aforesaid,  give 
such  collector  a  certificate  and  order  of  the  sum 
to  be  paid  bv  him  to  the  collector  of  inland 
revenue,  which  certificate  shall  be  presented  and 
delivered  up  to  the  collector  of  inland  revenue 
by  the  collector  on  his  attending  to  make  such 
payment  of  the  moneys  by  him  collected  and 
received. 

Revocation  of  Appointments, 

117.  (I.)  If  delay  or  failure  happens  in  demand- 
ing, receiving,  recovering,  or  paving  over  the  land 
tax  or  the  duties  or  moneys  through  the  wilful 
neglect  of  a  collector,  whether  appointed  by  the 
Land  Tax  Commissioners  and  General  Commis- 
sioners or  by  the  Board,  such  Commissioners  or 
Board  may  respectively  revoke  their  appointment 
of  such  collector,  and  appoint  a  collector  in  his 
stead  for  the  remainder  of  the  year,  with  full 
power  to  collect  the  arrears  of  the  sums  then. due. 

(2.)  The  said  respective  Commissioners  or 
Board,  whenever  necessary,  may  revoke  such 
last-mentioned  appointment,  and*  appoint  a  col- 
lector in  like  manner  from  time  to  time  and 
as  often  as  any  such  collector  shall  be  guilty 
of  such  neglect,  provided  security  be  taken,  if 
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required,  as  in  the  case  of  an  original  appointment, 
and  provided  the  like  security  be  taken  on  every 
such  new  appointment  as  has  been  required  to  be 
taken  on  the  appointment  of  the  collector ;  and 
(3.)  Such  collector  so  in  default  shall,  when 
required  by  the  said  Commissioners  or  Board, 
deliver  up  to  them  or  in  their  presence  to  the 
collector  newly  appointed,  or  to  the  surveyor,  all 
the  certificates  of  assessments  which  he  was 
charged  to  collect,  and  all  books,  receipts,  and 
counterfoils,  and  vouchers  of  payment,  and  also 
shall  pay  to  the  collector  of  inland  revenue  all 
sums  then  in  his  hands  at  such  time  as  such 
Commissioners  or  Board  shall  appoint. 

Seizure  of  Estates. 

118.  (1.)  If  a  collector  fails  to  pay  any  land 
tax  or  duties  or  moneys  by  him  received  as  col- 
lector, and  detains  in  his  hands,  and  does  not 
Cay  or  account  for  the  same  in  manner  directed 
y  this  Act,  the  Land  Tax  Commissioners  and 
General  Commissioners,  in  their  respective  divi- 
sions, may  imprison  the  person,  and  seize  and 
secure  the  estate,  as  well  nreehold  as  copyhold, 
and  all  other  estate,  both  real  and  personal,  of 
such  collector  to  him  belonging  or  which  shall 
have  descended  or  come  into  the  hands  or 
possession  of  his  heirs,  executors,  administrators, 
or  assigns,  wheresoever  the  same  can  be  dis- 
covered and  found. 

(2.)  The  said  Commissioners  shall  appoint  a 
time  for  a  meeting  of  the  said  Commissioners  for 
such  division,  and  cause  public  notice  to  be  given 
of  the  place  where  such  meeting  shall  be  ap- 
pointed ten  days  at  least  before  such  meeting. 

(3.)  The  said  Commissioners  of  such  division 
present  at  such  meeting,  or  the  m^jor  part  of 
them,  in  case  the  accounts  of  such  collector  be 
not  duly  delivered,  or  the  moneys  detained  by 
any  such  collector  be  not  paid  or  satisfied,  ac- 
cording to  the  directions  of  this  Act,  shall  sell 
and  dispose  of  all  such  estates  which  shall  be  for 
the  cause  aforesaid  seized  and  secured,  or  any 
part  of  them,  to  satisfy  and  pay  over  to  the 
proper  collector  of  inland  revenue  the  sum  that 
shall  not  be  so  accounted  for  or  shall  be  so 
detained  in  the  hands  of  such  collector,  his  heirs, 
executors,  or  administrators  respectively,  together 
with  the  reasonable  costs  and  charges  of  re- 
covering, raising,  and  paying  the  same,  which 
costs  and  charges  shall  be  ascertained  and  settled 
by  the  Commissioners,  and  the  overplus  (if  any) 
shall  be  restored  to  the  collector  or  the  person 
entitled  thereto. 

(4.)  The  said  Commissioners  acting  for  the 
division  in  which  the  estate  and  efiPects  of  such 
collector  shall  be  seized  and  secured  as  aforesaid 
shall  make  conveyance  of  all  such  freehold  and 
copyhold  estates  respectivelv,  and  in  like  manner 
assign  the  leasehold  and  other  personal  estate  of 
such  collector,  and  all  his  right,  title,  and  in- 


terest therein  at  the  time  of  such  aeisure  or  it 
the  time  of  the  death  of  any  collector  so  dying  in 
default  as  aforesaid  to  the  respective  pmchasen 
thereof  respectively,  by  deed  mdented  between 
any  two  or  more  of  the  said  Conunissioners. 

(5.)  Such  sales  and  purchases  respectively  shall 
be  as  effectual  and  valid  to  all  intents  and  pur- 
poses against  such  collector,  his  heirs,  ezecutofs, 
and  administrators,  and    all   persons  ^liMTrting 
under  such  collector,  in  like  manner  as  ihe  sale 
of  bankrupts  estates  of  the  like  nature  under  and 
by  virtue  of  the  statute  relating  to  bankrupts,  or 
any  of  them,  may  be  made  by  deed  indented  or 
enrolled    or  by  deed  of  assignment  according 
to  the  several  natures  of  such  last-mentioned 
estates:  Provided  always,  that  such  person  or 
persons  to  whom  any  such  sale  of  copyhold  lands 
shall  be  made  shall  in  like  manner  as  the  pur- 
chaser of   the  oopvhold  estates  of  bankrupts, 
before  such  time  as  he  or  they,  or  any  of  them, 
shall  enter  or  take  anv  profit  of  the  said  lands  or 
tenements,  agree  and  compound  with  the  lords 
of  the  manors  of  whom  the  same  shall  be  holden 
for  such  fines  or  incomes  as  heretofore  hath  been 
most  usual  and  accustomed  to  be  yielded  or  paid 
therefor;  and  that  upon  every  such  agreement 
or  composition  the  said  lords  for  the  time  being. 
at  the  next  court  to  be  holden  at  or  for  the  said 
manors,  shall  not  only  grant  to  the  said  vendee 
or  vendees,  upon  request,  the  same  copyhold  or 
customary  lands  or  tenements  by  copy  of  ooott 
roll  of  the  same  manors  for  such  estate  or  in- 
terest as  to  them  shall  be  so  sold,  and  reserving 
the  ancient  rents,  customs,  and  services,  but  also 
in  the  same  court  admit  them  tenants  of  the  same 
copyhold    or   customary  lands  as  other  copy- 
holders of  the  same  manors  have  been  wont  to 
be  admitted,  and  to  receive  their  fealty,  suit,  or 
service  according  to  the  custom  of  the  court  of 
such  manor. 

Actions  on  CoUector*t  Bonds. 

119.  (1.)  On  the  trial  of  an  action  or  suit 
against  the  sureties  of  a  collector  on  a  bond 
entered  into,  in  pursuance  of  this  Act,  or  on  the 
execution  of  a  writ  of  inquiry  of  damages  in  such 
action  or  suit,  the  production  of  an  account  in 
the  handwriting  of  such  collector  or  signed  by 
him  of  any  sum  of  money  collected  or  received 
by  him  for  or  on  account  of  the  land  tax  or  duties 
or  moneys,  or  any  of  them,  shall  be  sufficient  proof 
of  the  receipt  by  such  collector  of  eveiy  such  sum 
of  money  therein  mentioned  on  account  of  the 
duties  given  to  him  in  charge  for  collection; 
and 

(2.)  A  schedule  delivered  upon  oath  or  affiims- 
tion  by  such  collector  in  pursuance  of  this  Act  ct 
the  Tax  Acts  or  Land  Tax  Acts,  and  containing 
or  purporting  to  contain  the  names  of  penons 
who  have  made  default  in  payment  of  ue  hiid 
tax  or  the  duties  and  of  the  sums  remaining  is 
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srrear,  shall  in  any  action  or  suit  as  aforesaid  and 
upon  all  other  occasions,  be  sufficient  evidence 
to  char^  such  collector  and  his  sureties  respec- 
tively with  all  otiier  sums  of  money  comprised  in 
the  duplicate  or  duplicates  ffiventohim  in  charge 
to  collect,  and  not  included  in  such  schedule  or 
previous^  accounted  for  and  paid  over  to  the 
proper  officer  for  receipt;  and  all  such  sums  not 
8o  included  in  such  schedule,  or  previously 
accounted  for  and  paid  over,  shall  be  deemed  to 
have  b«5n  collected  and  received  by  such  collector 
and  to  remain  in  his  hands  unpaid  and  in  arrear. 

120.  If  in  any  such  action  by  the  Land  Tax 
Commissioners  and  General  Commissioners,  they, 
without  their  own  wilful  nejflect  or  default, 
fail  to  recover  a  verdict  against  the  defendant,  and 
costs  are  awarded  to  the  defendant,  or  where  any 
action  is  brought  against  the  said  Commissioners 
in  relation  to  any  such  bond,  and  they  are  ad- 
judged to  pay  costs  to  the  pUuntiff,  they  shall  not 
be  personally  liable  for  sucn  costs,  but  the  same 
shall  be  defrayed  by  an  assessment  upon  the 
inhabitants  of  the  parish  in  relation  to  which  the 
bond  which  shall  have  been  the  subject  of  the 
action  was  given,  and  which  assessment  the  said 
Commissioners  shall  make,  sign,  and  allow  as 
soon  as  conveniently  may  be  done  after  such 
costs  shall  have  been  awarded  and  ascertained ; 
and  the  said  Commissioners  shall  cause  such 
assessment  to  be  made,  collected,  lened,  and  re- 
covered in  the  same  manner  as  assessments  of 
the  land  tax  and  the  duties  are  made,  collected, 
levied,  and  recovered,  and  shall  cause  the  costs 
to  be  paid  over  to  the  person  entitled  thereto. 

Penalty  on  Collectors. 

121.  (1.)  Every  collector  who— 

(a.)  Refuses,  neglects,  or  omits  upon  receiving 
any  of  the  duties,  land  tax,  or  moneys, 
to  give  a  receipt  for  the  same  on  the 
prescribed  form,  or  to  fill  up  and  keep 
remaining  in  the  prescribed  receipt  book 
the  counterfoil  of  the  receipt;  or 

(6.)  Gives  a  receipt  for  any  of  the  duties,  land 

tax,  or  moneys  otherwise  than  upon  the 

form  prescribed  and  provided  by  the 

Board; 

sludl  for  every  such  ofEence  incur  a  penalty  of  ten 

poands. 

(2.)  Every  collector  who  refuses  or  neglects  to 
deliver  on  oath  or  affirmation  to  the  collector  of 
inland  revenue  at  the  appointed  day  of  receipt, 
or  to  the  Land  Tax  Commissioners  and  General 
Commissioners  of  the  division  respectively  within 
three  days  afterwards,  a  schedule  of  arrears  as  by 
this  Act  required  and  prepared  in  the  manner 
prescribed,  snail  for  every  such  ofiPence  incur  a 
penalty  of  twenty  pounds. 

(3.)  Every  collector  who — 

(i.)  Refuses  or  neglects  to  bring  with  him  to 


an  appointed  receipt  and  to  produce  to 
the  collector  of  mland  revenue  and 
surveyor,  when  by  either  of  them  re- 
quired, his  duplicates  of  assessment, 
snowing  the  sums  collected  and  received 
by  him,  or,  instead  thereof,  certificates 
signed  by  the  Land  Tax  Commissioners 
and  General  Commissioners,  together 
with  an  account  in  writing,  signed  by 
him,  of  all  sums  of  money  collected  and 
received  for  the  year  of  assessment ; 
(ii.)  Refuses  to  take  the  prescribed  oath  or 
afiurmation  to  any  schedule  of  arrears 
delivered  by  him  at  a  receipt,  or  to 
answer  any  lawful  question  demanded 
of  him  by  the  collector  of  inland  revenue 
or  surveyor  touching  the  duties,  land 
tax,  or  moneys,  or  to  sign  his  answer 
when  reduced  into  writing ;  or 
(iii.)  Declares  in  any  answer  by  him  made  any 

matter  or  thing  which  shall  be  false ; 
(iv.)  Advances  or  lends  to  any  person  any  or 
any  part  of   the  duties,  land    tax,  or 
moneys  by  him  collected  and  received ; 
(v.)  Applies  any  or  any  part  of  the  duties, 
land  tax,  or  moneys  to  his  own  use  or 
purpose ; 
(vi.)  Deposits  or  delivers  over  any  or  any  part 
or  the  duties,  land  tax,  or  moneys  to  any 
person,  so  that  the  full  sums,  or  any 
part  thereof  to  be  raised  under  the  Tax 
Acts,    Lands  Tax  Acts,  or    this  Act, 
according   to    the    tenour    and  effect 
thereof,  shall  be  withheld  and  not  paid 
over  to  the  collector  of  inland  revenue 
or  to  his  credit  at  the  times  on  which 
the  same  ought  to  be  paid ; 
(vii.)  Refuses  or  neglects  upon  clearing  his 
account  for  any  of  the  duties,  land  tax, 
or  moneys  to  deliver  to  the  Land  Tax 
Commissioners   and  General  Commis- 
sioners by  whom  he  was  appointed,  or 
to    the    Board,  the    duplicate    of  the 
assessment  for  the  year,  and  tax  or  duty 
to  which  such  account  relates,  together 
with   all   the   books  of  receipts   and 
counterfoils  furnished  for  his  use  in  the 
collection  of  such  taxes  and  duties ; 
(viii.)  Refuses  or  neglects  when  summoned  by 
notice  or  called  before  them  to  attend 
the    Land    Tax     Commissioners    and 
General  Commissioners  of  the  division, 
and  then  answer  any  lawful  questions 
demanded    of  him  by  such   Commis- 
sioners touching  the  execution  of  his 
office  as  collector  to  which  he  was  by 
them  appointed ; 
(ix.)  Refuses  or  neglects  to  produce  to  the 
Land  Tax  Commissioners  and  General 
Commissioners  of  the  division  all  and 
any  certificates  of  assessments,  accounts. 
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books,  and  counterfoils  of  receipts,  or 
vouchers  of  payments  of  the  hmd  tax  or 
duties,  or  moneys  given  or  entrusted  to 
him  as  collector ; 
(x.)  Refuses  or  neglects  on  the  revocation  of 
his  appointment  to  attend,  if  summoned 
for  the  purpose,  and  deliver  up  to  the 
Land  Tax  Commissioners  and  General 
Commissioners  or  to  the  surveyor,   or 
on  demand  of  and    by    the    collector 
appointed  in  his  stead,  to  dehver  up  to 
such  collector  all  and  any  certificates  of 
assessments,  accounts,  books,  and  coun- 
terfoils of   receipts,    and  vouchers   of 
payments  of  the  duties  and  land  tax 
given,  delivered,  or  entrusted  to  him 
and  in  his  possession  as  collector  at  the 
time  of  the  revocation  of  his  appoint- 
ment, 
shall  for  every  such  offence  incur  a  penalty  of 
fifty  pounds,  with  all  costs  and  charges,  which 
penalty,  with  all  costs  and  charges,  shall  be  added 
to  the  assessments  to  which  it  particularly  relates, 
and  shall  be  levied  in  like  manner  as  the  duties. 

(4.)  Every  collector  who  refuses  or  neglects  to 
pay  over  when  and  at  the  date  ordered  by  the  said 
Commissioners  any  sum  of  or  on  account  of  the 
duties,  land  tax,  or  moneys  collected  and  received 
and  not  accounted  for  by  him  at  the  appointed 
receipt,    shall   for   eveiy  such  offence  mcur  a 


penalty  of  fifty  pounds,  with  all  costs  and  chargeB, 
and  a  further  penalty  at  the  rate  of  five  pounds 
per  centum  per  annum  for  the  whole  sum  oj  him 
detained,  which  penalties,  with  aU    coats  and 
charges,  shall  be  added  to  the  assessments  to 
which  they  particularly  relate,  and  shall  be  levied 
in  like  manner  as  the  duties. 
(5.)  Every  collector  who— 
(a.)  Collects  any  of  the  duties,  land  taac,  or 
moneys  by  any  rate  book  or  duplicate 
other  than  such  rate  book  or  duplicate 
as  shall  be  signed  and  allowed  by  tiie 
said  Commissioners ; 
(6.)  Receives  any  such  duties,  land   tax,  or 
moneys  from  any  person  not  charged 
therewith  in  such  rate  book  or  dupli- 
cate; 
(c.)  Collects  from  any  person  more  money  than 
is  actually  chju^ed  on  such  person  in 
such  rateoook  or  duplicate ; 
(d)  Does  not  pay  over  the  whole  duties,  land 

tax,  and  moneys  by  him  collected ; 
(e.)  Fraudulently  altera  any  such  rate  book  or 
dunlicate  after  the  same  has  been  signed 
ana  allowed  by  the  said  Commissioners ; 
(/.)  Refuses  or  neglects  to  make  aietam  upon 
oath  as  prescribed  of  persons  from  whom 
the  duties  cannot  be  collected, 
shall  for  every  such  offence  incur  a  penalty  of 
one  hundred  pounds. 
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SCHBDULBS. 


The  FIRST  SCHEDULE. 


Allowancbs  and  Rbmunbration. 

The  following  allowances  and  remuneration 
shall  be  paid : — 

I.  To  clerks  to  Commissioners  of  Income  Tax 
and  Inhabited  House  Duties — 

For  the  careful  writing  and  transcribing  all  the 
assessments,  duplicates,  warrants,  certificates,  and 
estreats  in  due  time,  and  for  the  due  executing 
all  things  directed  to  be  done  by  or  under  the 
General  Commissionen  and  the  Additional  Com- 
missionen,  the  derk  who  shall  do  the  same 
within  the  respective  times  limited  by  law  in  that 
behalf,  shall,  by  warrant  under  the  hands  of  the 
General  Commissioners  of  each  district  respec- 
tively, receive  frt>m  the  Board  the  under-mentioned 
allowances,  viz. : — 

(a.)  As  regards  the  income  tax,  the  clerk  having 
borne  and  sustained  all  incidental  ex- 

fenses  attending  the  execution  of  the 
ncome  Tax  Acts  shall  have  twopence  in 
the  pound  on  so  much  of  the  net  amount 
of  the  sums  assessed  and  charged  in  the 
duplicates  of  assessment  for  the  year 
after  all  appeals  heard  and  determined, 
and  all  just  reductions,  abatements,  and 


discharges  made  from  such 
and  duplicates  respectively  as  wiU  giye 
to  such  clerk  an  allowance  not  exoeemng 
five  hundred  pounds  for  any  one  year, 
and  at  the  rate  of  one  penny  in  tiie 
pound  on  the  remainder  (if  any)  of  the 
said  net  amount  : 
(6»)  As  regards  the  duties  on  inhabited  housesjf 
the  total  amount  of  such  allowance  for 
one  year,  calculated  at  the  rate  of  one 
penny  farthing  in  the  pound,  on  the 
moneys  assessed  in  that  year,  and  paid 
over  to  the  collector  of  inland  revalue, 
shall  amount  to  one  hundred  pounds 
or  upwards,  then  such  deik  diall 
not  be  entitled  to  reodve  any  foither 
or  greater  allowance  than  at  the  rate 
of  one  penny  farthing  in  the  ^oond 
of  the  said  moneys  so  paid,  but  if  the 
total  amount  of  the  moneys  of  the  nid 
duties  received  by  such  collector  of  inlaiid 
revenue  for  one  year  in  any  district  of 
Commissionen  shall  exceed  ninety-six 
thousand  pounds,  then  the  clerk  of  such 
district  shall  have  an  allowance  at  the 
rate  of  one  penny  farthing  in  respect 
of  eveiy  'pound  oi  the  said  nioety-dx 
thousand  pounds,  part  thereof,  aikd  m 
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fdriher  allowance  at  the  rate  of  one  half 
of  one  penny  farthing  for  ever^  pound 
of  the  said  moneys  exceeding  ninety-six 
thousand  pounds,  and  if  the  total  amount 
of  such  allowance,  calculated  at  the  rate 
of  one  penny  farthing  in  the  pound  on 
the  said  moneys,  shall  not  amount  to  one 
hundred  pounds,  then  such  clerk  shall 
he  entitled  to  receive  an  allowance  at  the 
rate  of  three  halfpence  in  the  pound  of 
the  moneys  so  paid,  so  as  that  the 
allowance,  calculated  as  last  aforesaid, 
shall  in  no  case  be  granted  to  any 
greater  amount  than  one  hundred  pounds 
per  annum. 

But  the  Treasury  may — 

(i.)  Cause  a  further  allowance  to  he  made  to 
any  such  clerk  of  any  sum  not  exceeding 
one  penny  in  the  pound  on  the  amount 
of  such  part  of  the  ffross  assessment  as 
shall  have  been  discharged  on  occasion 
of  claims  for  exemption  or  abatement 
made  or  allowed  under  the  Income  Tax 
Acts: 

(ii.)  Direct  the  allowance  and  discharge  of  such 
actual  expenses,  or  any  part  thereof,  as 
shall  be  necessarily  incurred  by  any 
clerk  in  the  due  execution  of  the  Acts 
relating  to  the  land  tax  and  inhabited 
house  duties  where  such  allowance  shall 
appear  to  the  Board  reasonable  and 
proper  to  be  made  over  and  above  the 
allowance  by  poundage  made  to  any 
such  clerk  for  the  particular  year  of 
assessment  to  which  such  expenses  shall 
relate: 

(iii.)  Where  the  allowances  to  which  any  clerk 
is  entitled  by  virtue  of  this  Act,  together 
with  the  allowance  to  which  he  is  entitled 
by  virtue  of  the  Land  Tax  Acts,  if  he  be 
also  clerk  to  the  Land  Tax  Commis- 
sioners, would  exceed  the  sum  of  twelve 
hundred  pounds,  substitute  for  those 
allowances  an  amount  not  being  less 
than  the  sum  of  twelve  hundred  pounds, 
exclusive  of  necessary  office  expenses, 
and  the  clerk  shall  be  entitled  to  claim 
and  receive  in  respect  of  such  allowances 
such  sum  only  as  shall  be  specified  in  a 
OKtificate  of  the  Board. 

2.  To  assessors  of  income  tax  and  inhabited 
house  duties : 

(a.)  The  assessor  shall  have  an  allowance  of  one 
penny  halfpenny  per  pound  for  what 
money  of  the  duties  shall  be  paid  over 
by  the  collector  to  the  collector  oiE  inland 
revenue — 

(i.)  In  respect  of  any  assessment  of 
the  inhabited  house  duties,  and 
of  the  duties  under  Schedules  A,, 


B.,  and  E.  of  the  Income  Tax  Acts 
made  by  every  such  assessor  and 
allowed  by  the  General  Commis- 
sioners ;  and  also 
(ii.)  In   respect    of    any    assessment 
under  Schedule  D.  of  the  Income 
Tax  Acts  made  bv  the  Additional 
Commissioners  and  allowed  by  the 
General  Commissioners 
for  the  particular  parish  or  part  of  the 
parish  for  which  such  assessor  may  be 
appointed  and  shall  act. 
(b.)  A  surveyor  acting  as  assessor  shall  not  be 
entitled  to    any  allowance   in    respect 
thereof  over  and  above  such  allowance 
as  he  may  receive  under  the  authority 
of  the  Treasury  as  surveyor. 

3.  To  collectors  of  income  tax  and  inhabited 
house  duties  (England) : 

(a.)  Each  collector  shall  have  an  allowance  of 
one  penny  halfoenny  per  pound  for  what 
money  of  the  duties  he  shall  pay  to  the 
collector  of  inland  revenue. 

(6.)  The  Board  may,  with  the  assent  of  the 
Treasury,  grant  to  any  collector  such 
further  allowance  as  they  may  deem 
necessary. 


The  SECOND  SCHEDULE. 


Sections  5, 
16. 


Forms. 

[Note. — ^These  forms  may  be  varied  by  the  Board 
for  use  in  regcurd  to  any  of  the  Duties 
or  the  Land  Tax,  where  applicable,  or 
other  forms  prescribed  for  such  pur- 
poses.] 

1. — Assessors'  Cbrtipicate  of  Assess- 
ments. 

County  of  ,  district  of 

Assessments  of  the  duties  under  the  respec- 
tive Schedules  (A.)  and  (B.)  of  the  Act  16  &  17 
Vict.  c.  34.,  and  of  the  duties  on  inhabited 
houses  under  the  Act  14  &  15  Vict.  c.  36.,  made 
upon  the  several  persons  chargeable  with  the  said 
duties  within  the*  of  in  the  said  dis- 

trict, for  the  year  ending  the  5th  day  of  April 
18  ,  pursuant  to  the  Acts  of  Parliament  relating 
to  the  said  duties,  duly  certified  upon  [oath  or 
affirmation,  as  the  case  may  be"],  by  the  assessors, 
and  allowed  according  to  the  directions  of  the 
said  Acts  bv  the  Commissioners,  whose  names  are 
signed  at  the  end  hereof. 

iHere  follow  particulars  of  assessment  in  such 
tabular  form  as  the  Board  shall  prescribe,"} 

We,  the  undersigned  assessors  of  the  duties  on 

*  Non.— Where  iMiisbes  or  places  have  been  united  for 
tax  purposes  all  the  names  should  be  inserted  and  described 
as  toe  "  united  parishes  or  places  of." 
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profits  arising  from  property,  professions,  trades, 
and  offices,  and  of  the  duties  on  inhabited  dwell- 
ing-houses for  the*  of  aforesaid,  for 
the  year  ending  the  5th  day  of  April  18  ,  do 
hereby  certify  the  foregoing  assessments  of  the 
duties  payable  under  the  respective  Schedules 
(A.)  and  (B.)  of  the  Act  16  &  17  Vict.  c.  34., 
and  under  the  Act  14  &  15  Vict.  c.  36.,  for  the 

aforesaid,  and  we  do  make  [oath  or  affir- 
mation, as  the  case  may  be"],  and  declare  that  in 
the  foregoing  assessments  we  have  charged  and 
assessed  ourselves,  and  all  other  persons  who  are 
chargeable  with  the  said  duties,  or  either  of  them, 
within  the  said  ,  and  that  we  have  made  our 

said  assessments  conformably  to  the  provisions  of 
the  laws  now  in  force,  according  to  the  best  of  our 
knowledge  and  belief. 

As  witness  our  hands  this  day  of 

in  the  year  of  our  Lord  18    . 

>  Assessors. 

Note. — ^This  certificate  must  be  signed  by  both 

assessors. 

We,  the  undersigned  Commissioners  of  the 
Income  Tax  and  Inhabited  House  Duties  acting 
in  and  for  the  district  of  aforesaid,  do 

hereby,  in  pursuance  of  the  Acts  of  Parliament 
relating  to  the  duties  on  profits  arising  from  the 
said  tax  and  duties  respectively,  sign  and  allow 
the  foregoing  assessments,  the  same  having  been 
duly  verified  before  us  by  the  above-named  asses- 
sors, as  directed  by  the  Acts  of  Parliament  in 
that  behalf  made. 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18     . 

Commissioners  of  the 

Income  Tax 

and  Inhabited  House  Duties, 


} 


2. — Commissioners'  Certificate  of  First 

Assessments. 

Under  Schedule  (D.) 

County  of  ,  district  of 

Assessments  of  the  duties,  under  Schedule 
(D.)  of  the  Act  16  &  17  Vict.  c.  34.,  made  upon 
the  several  persons,  corporations,  companies,  and 
societies  chargeable  with  the  said  duties  within 
the*  of  ,  in  the  said  district,  for  the 

year  ending  the  5th  day  of  April  18  ,  pursuant 
to  the  Acts  of  Parliament  relating  to  the  said 
duties,  by  the  Commissioners  whose  names  are 
signed  at  the  end  hereof. 

•  Note.— Where  parishes  or  places  have  been  united  for 
tax  puraoaes  all  the  names  should  be  inserted  and  described 
as  ine  *'  united  parishes  or  places  of." 


[Here  follow  particulars  of  assesstnent  im  wmek 
tabular  form  as  the  Board  shall  prescribed] 

We,  the  undersigned  Additional  Commisaioikcia 
of  the  Income  Tax  acting  in  and  for  the  district 
of  aforesaid,  do  hereby,  in  pursuance  of  the 

Acts  relating  to  the  duties  on  profits  arisiiii^  fiom 
property,  professions,  trades,  and  offices,  certify 
the  foregoing  first  assessments  of  the  duties 
payable  under  Schedule  (D.)  of  the  Act  16  &  1/ 
Vict.  c.  34.,  for  the'*'  ,  of  aforeaaid, 

amounting  to  the  sum  of 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18     . 

1  Additional  Commitsiomtrs  of 
J  the  Income  Toa?. 

The  foregoing  certificate  of  assessments  having 
been  presented  to  us,  the  undersigned  Commia- 
sioners  of  the  Income  Tax  acting  in  and  for  the 
district  of  aforesaid,  and  all  appeals  against 

the  same  having  been  heard  and  determined, 
do  hereby  allow  and  confirm  the  said 
ments. 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18    • 


} 


Commssioners  of  the 
Income  Tax. 


3.— ASSBSSORS'    CbRTIPICATB    op    Rb-A88BSS- 

MBNT. 

County  of  ,  district  of 

A  RB-A88BSSMBNT  of  the  dutics  chargeable 
under  the  respective  Schedules  (A.)  and  (B.)  cX 
the  Act  16  &  17  Vict.  c.  34.,  for  granting  to 
Her  Majesty  duties  on  profits  arising  from 
propertjr,  professions,  trades,  and  offices,  and  U 
the  duties  in  respect  of  inhabited  dwelling-houses, 
chargeable  under  the  Act  14  &  15  Vict.  c.  36^ 
made  upon  the  several  persons  chargeable  with 
the  said  duties  within  the  of  in  the 

said  district,  pursuant  to  the  several  Acts  of 
Parliament  in  that  behalf,  for  raising  the  sum  of 
,  being  the  amount  of  an  arrear  of  the  said 
duties  which  has  arisen  within  the  said  for 

the  year  ending  the  5th  day  of  April  18  ,  by  the 
default  of  ,  collector  of  the  said  duties  for 

the  said  for  the  said  year  ending  as  afore- 

said, duly  verified  upon  [oath  or  affirmation,  es 
the  case  may  be,"]  hj  the  assessors,  and  allowed, 
according  to  the  (urections  of  the  said  Acts  of 
Parliament,  by  the  Commissioners  of  the  Income 
Tax  and  Inhabited  House  Duties  acting  for  iht 


*  NoTB.— Where  parishes  or  places  have  bsen  anitMl  kr 
tax  purposes  all  the  names  should  he  inserted  anddescviM 
as  the  '^united  pariibes  or  places  of." 
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said  district,  whose  names  are  assigned  at  the  end 
hereof. 

[Here  foUow  particulars  of  re-MSsessment  in  tueh 
taSuiarform  as  the  Board  shall  prescribe.'] 

We,  the  undersigned  assessors  appointed  for 
making  the  foregoing  re-assessment  of  the  duties 
chargeable  imder  the  respective  Schedules  (A.) 
and  (B.)  of  the  Act  16  &  17  Vict.  c.  34.,  and  of 
the  duties  upon  inhabited  dwelling-houses, 
chargeable  under  the  Act  14  &  15  Vict.  c.  36., 
for  the  of  aforesaid,  do  hereby  certify 

the  foregoing  re-asssesment  of  the  said  duties, 
and  do  make  [oath  or  affirmation,  as  the  case 
may  be],  and  declare  that  we  have  charged  and 
assessed  ourselves  and  all  other  persons  who  are 
chargeable  with  the  said  re-assessment,  and  that 
we  have  made  our  re-assessment  conformably  to 
the  provisions  of  the  laws  now  in  force,  accormng 
to  the  best  of  our  knowledge  and  belief. 


Witness  our  hands  this 
the  year  of  our  Lord  IS 


day  of  in 


>  Assessors, 

We,  the  undersigned  Commissioners  of  the 
Income  Tax  and  Inhabited  House  Duties  acting 
in  and  for  the  district  of  aforesaid,  do 

hereby  sign  and  allow  the  foregoing  re-assess- 
ment of  the  duties  chargeable  under  the  respective 
Schedules  (A.)  and  (B.)  of  the  Act  16  &  17  Vict. 
c.  34.,  and  in  respect  of  inhabited  dwelling- 
houses,  under  the  Act  14  &  15  Vict.  c.  36., 
amounting  to  the  sum  of  ,  the  same  having 

been  duly  verified  before  us  by  the  above-named 


Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18    . 

}    Commissioners  of  the 
Income  Tax  and  In^ 
habited  House  Duties. 


4. — CoilMIBSIONBRS'     CbRTIFICATB     OP     RE- 
ASSESSMENT.    (Schedule  D.) 

County  of  ,  district  of 

A  RE-ASSESSMENT  of  the  duties  charaeable 
under  the  Schedule  (D.)  of  the  Act  16  &  17  Vict, 
c.  34.,  for  granting  to  Her  Migesty  duties  on 
profits  arising  from  pronerty,  professions,  trades, 
and  offices  nude  upon  the  several  persons  charge- 
able with  the  saia  duties  within  the  of 
in  the  said  district,  pursuant  to  the 
several  Acts  of  I^Eurliament  in  that  behalf,  for 
raising  the  sum  of  ,  being  the  amount  of 
an  arrear  of  the  said  duties  which  has  arisen 
within  the  sud  for  the  year  ending  the  5th 
day  ot  April  18  ,  by  default  of  ,  collector 
of  the  said  duties  for  the  said  for  the  said 
year  ending  as  aforesaid. 

Vol.  LIX, — Law  Jour.  Stat. 


[Here  follow  particulars  of  reassessment  in  such 
taSuiarform  as  the  Board  shall  prescribe^ 
^  We,   the   undersigned   Additional  Commis- 
sioners of  the  Income  Tax  acting  in  and  for 
the  district  of  aforesaid,  do  hereby  certify 

the  foregoing  re-assessment  of  the  duties  chsrge- 
able  under  the  Schedule  (D.)  of  the  Act  16  &  17 
Vict.  c.  34. 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18    . 

I  Additional  Commissioners 
of  the  Income  Tax. 


/ 


We,  the  undersigned  Commissioners  of  the 
Income  Tax  acting  in  and  for  the  district  of 
aforesaid,  do  hereby  allow  and  confirm  the  fore- 
going re-assessment  of  the  duties  chargeable 
under  the  Schedule  (D.)  of  the  Act  16  &  17 
Vict.  c.  34.,  amounting  to  the  sum  of  ,  all 

appeals  against  the  same  havin'g  been  heard  and 
determined. 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18    . 

I  Commissioners  of  the 
J        Income  Tax. 


5. — Collectors'  Duplicate  op  [first,  addi- 
tional first,  or  supplementary,  eu  the  case  may 
require]  Assessments. 

[For  the  vear  18    .] 
County  of  ,  district  of 

A  Duplicate  of  the  assessments  of  the  duties 
under  the  respective  Schedules  (A.)  and  (B.)  [or 
(D.)  and  (E.)  as  the  case  may  require]  of  ^e  Act 
16  &  17  Vict.  c.  34.,  and  of  the  duties  on  in- 
habited houses,  under  the  Act  14  &  15  Vict 
c.  36.,  made  upon  the  several  persons  chargeable 
with  the  said  duties  within  the*  of 

in  the  said  district,  for  the  year  ending  the  5th 
day  of  April  18  ,  pursuant  to  the  Acts  of 
Parliament  relating  to  the  said  duties. 

iHere  follow  particulars  of  assessment  in  such 
ularform  as  the  Board  shall  prescribe.] 
We,  the  undersigned  Commissioners  of  the 
Income  Tax  and  Inhabited  House  Duties  acting 
in  and  for  the  district  of  aforesaid,  do 

hereby  sign  and  allow  the  foregoing  duplicate  of 
the  assessments  of  the  duties  nayable  under  the 
respective  Schedules  (A.)  [or  (D.)  and  (E)  as  the 
case  may  require]  and  (B.)  of  the  Act  16  &  17 
Vict.  c.  34.,   and  of  the  duties  on  inhabited 


*  Where  parishes  or  placet  haTo  heen  united  for  tax 
purposes  all  the  names  abould  he  inserted  and  deicrihed  aa 
the  ^'united  parishes  or  places  of." 
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houses,  under  the  Act  14  &  15  Vict.  c.  36., 
amounting  in  the  whole  to  the  sum  of 

Given  under  our  hands  and  seals  at  y 

within  the  said  district,  this  day  of 

in  the  year  of  the  Lord  18    . 

ConmUnoners  of  the  Income 
Tax  and  Inhabited 
House  Dwties. 


} 


Collectors'  Warrant.* 


ment  thereof,  to  distrain  for  the  same  aooarding 
to  the  directions  of  the  said  Acts,  by  Tirtne  of 
this  our  warrant,  without  further  authority. 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18    • 

1  Comfntf«toii«rf  of  the  Inecme 
V  Tax  and  Inhabited 

J  House  DtOies. 


To  and  of  in  the  district 

of  ,  in  the  county  of 

Whereas  you,  the  above-named  and 

,  were  on  the  day  last  duly 

nominated  and  appointed  by  the  Commissioners 

of  the  Income  Tax  and  Inhabited  House  Duties 

acting  in  and  for  the  district  aforesaid,  in  the 

county  aforesaid,  to  be  collectors  of  the  duties 

on  profits  arising  from   pronerty,  professions, 

trades,  and  offices,  and  of  tne  unties  on  inhabited 

houses  [or  as  the  case  may  be"],  for  thef  of 

in  the  said  district,  for  the  year  ending 

the  5th  day  of  April  18    . 

And  whereas,  by  virtue  and  in  pursuance  of  the 
powers  and  authorities  of  the  several  Acts  of 
Parliament  relating  to  the  said  duties,  we,  the 
said  Commissioners,  have  signed  and  allowed  the 
(foregoing)  duplicate  of  the  assessments  of  the 
said  duties,  chargeable  under  the  respective 
Schedules  (A.)  and  (B.)  [or  (D.)  and  (E.)  as  the 
case  may  require]  of  the  Act  16  &  17  Vict.  c.  34., 
and  of  the  unties  on  inhabited  houses,  under  the 
Act  14  &  15  Vict.  c.  36.,  and  charged  upon  the 
several  persons  mentioned  in  the  foregoing  dupli- 
cate wiUiin  the  aforesaid,  for  the  year 
ending  the  5th  day  of  April  18    . 

Now  we,  the  said  Commissioners,  do  hereby 
enjoin  and  require  you  the  above-named  col- 
lectors, or  either  of  you,  to  make  demand  of  the 
several  sums  contained  in  the  foregoing  dupli- 
cate from  the  parties  charffed  therewith,  or  at 
the  places  of  their  last  abode,  or  on  the  premises 
charged  with  the  assessment,  as  the  case  may 
require,  within  the  time  and  in  the  manner  ap- 
pomted  and  directed  by  the  said  Acts ;  and  upon 
payment  thereof  to  give  aouuittances  under  your 
hands  (without  taking  anytning  for  such  acquit- 
tances) unto  the  several  persons  who  shall  pav 
the  same ;  and  if  any  person  or  persons  shall 
refuse  to  pay  the  sum  or  sums  charged  upon  him, 
her,  or  them,  upon  demand  duly  made  by  you, 
or  either  of  you,  then  we  do  hereby  enjoin  and 
strictly  require  you,  or  either  of  you,  for  nonpay- 


6. — ^Appointment  op  Assessors  por  making 
Re-assessment  op  Income  Tax. 

To  and  ,  assessors  of  the  duties 

on  profits  arising  from  property,  professiona, 
trades,  and  offices  for  the  of  ,  in  the 

district  of  ,  in  the  county  of 

Whereas  an  anrear  of  the  duties  chaiigeable 
under  the  Schedule  of  the  Act  16  & 

17  Vict.  c.  34.,  for  granting  to  Her  M^estf 
duties  on  profits  arising  from  property,  mo- 
fessions,  ti:Bides,  and  offices,  for  the  year  ending 
the  5th  dar  of  April  18  ,  amounting  to  the  sum 
of  nas  arisen  in  the  of  afore- 

said, by  the  default  of  ,  collector  of  the 

said  duties  for  the  said  ,  we,  the  under- 

signed, being  Commissioners  of  the  Income  Tax 
acting  in  and  for  the  said  district,  do  hereby,  by 
virtue  of  the  Acts  of  Parliament  cnaMing  us  in 
this  behalf,  appoint  you  the  above-named 
and  assessors  for  making  a  re-assessment 

within  and  upon  the  said  for  nising  the 

said  anrear ;  and  we  do  hereby  strictly  eojiom  and 
require  you  and  each  of  you  to  make  a  re  agseis 
ment  within  and  upon  the  said  by  charging 

the  said  sum  of  on  the  amount  of  the  as- 

sessment for  the  said  made  for  tiie  said 

duties  for  the  year  ending  the  5th  day  of  April 
18  ,  by  duly  apportioning  the  amount  of  socli 
arrear  amongst  the  several  persons  assessed  in 
the  said  last-mentioned  assessment  to  the  ssme 
duties  respectively,  according  to  each  person's 
assessment  thereof,  as  nearly  as  the  case  wiD 
admit;  and  in  making  the  said  re-assessiiieBt 
you  are  to  pursue  the  like  methods,  rules,  snd 
directions  by  which  the  original  assessment  vis 
made  of  the  same  duties,  nereof  yon  will  not 
fail,  as  you  and  each  of  you  will  answer  the 
contrary  at  your  peril. 

Given  under  our  hands  and  seals  at  » 

within  the  said  district,  this  day  oC 

in  the  year  of  our  Lord  18    . 

Commissioners  of  tht 
Income  Tu* 


} 


*  This  'WArnmt  may  be  printed  on  the  duplicate  or  bo  a 
fleparate  document. 

t  Where  pariahea  or  plaoea  have  been  united  for  tax 
parpoaea  all  the  namea  anoold  be  inaerted  and  deacribed  aa 
the  *'  united  pariahea  or  plaoea  of." 
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7.~Collxctob's  Wabkant,  which  hay  bb 
ibbukd  dvriho  tbi  pkbiod  thb  schb* 
dulbs  ov  dbraultbbs  bbmain  with  thb 
Com  HI  SSI  ONE  KB. 

To  and  ccllectora  of  the  duties 

herein-After  mentioned  for  the 
of  ,  in  the  district  of  ,  in  the 

county  of 
Whbbbas  the  Commissioners  of  the  Income 
Tsx  acting  in  and  for  the  before-mentioned 
district  have  made  and  executed  the  several 
assessments  of  the  duties  on  profits  arising  from 
propertj,  professions,  trades,  and  offices,  for  the 
fear  ending  the  Sth  day  of  April  18  ,  upon  the 
scTeral  persons  chargeable  with  the  said  duties 
within  tne  ^oresud,  and  duplicates  of  the 

same  have  been  delivered  to  you,  the  above- 
named  ccJlectors  of  the  said  duties :  And  whereas 
the  said  Commissioners  have  received,  in  pur- 
suance of  the  Acts  of  Parliament  in  that  behalf, 
a  certain  Schedule  in  writing,  signed  and  duly 
sworn  to  by  you  the  said  collectors,  whereby  the 
several  ptfsons  therein  named  are  returned  as 
drfaulteiH,  for  that  the  several  sums  assessed 
upon  them  and  therein  contained  have  been  de- 
manded from  and  ore  due  and  wholly  unpaid 
trma  the  respective  persons  charged  therewith  : 
Now  we,  the  undersigned  Commissioners  of  the 
Income  Tax  acting  in  and  for  the  district  afore- 
said, do  hereby  enjoin  and  require  you,  or  either 
of  you,  the  above-named  collectors  to  make 
demand  of  the  several  sums  mentioned  in  the 
said  Schedule,  and  contained  in  the  said  assess- 
ments, from  the  parties  charged  therewith,  or  at 
the  places  of  their  last  abode,  or  on  the  premiseB 
charged  with  the  assessment,  as  the  case  may 
require,  and  upon  payment  thereof  to  give  acquit- 
tances under  your  hands  unto  the  several  persons 
who  shall  pay  the  same;  and  if  any  person  or 
persons  shall  refuse  to  pay  the  sura  and  sums 
charged  upon  him,  her,  or  them,  upon  demand 
duly  made  by  you,  or  either  of  you,  then  we 
hereby  enjoin  and  strictly  require  you,_  or  either 
of  you,  for  non-payment  thereof,  to  distrain  for 
the  some,  according  to  the  directions  of  the  said 
Acts,  by  virtue  of  this  our  warrant,  and  that  you 
return  to  us  the  amount  and  particulars  of  the 
■erenl  sums  received  by  you  on  the  day 

of  now  next,  at  the  usual  place  of  meetmg, 

namely,  at  ,  in  the  said  district. 

Given  under  our  hands  and  seals  at  , 

in  the  said  district,  the  day  of 

in  the  year  of  oui  Lord  18    . 


8 — Cbbti?icatb  of  Removal. 

To  the  Commisnoners  of  the  Income  Tax 

and  inhabited  House  Duties  acting  within 

and  for  the  district  of  ,  in  the 

county  of 

We,  the  undersigned  Commissionas  of  the 

Income  Tax  and  Inhabited  House  Duties  acting 

within  and  for  the  district  of  in  the  county 

of  ,  do  hereby  certify  that  in  and  by 

the*         assessments  of  the  duties  payable  under 

the  Schedule  of  the  Act  iC  &  17  Vict. 

c.  34.,  and  under  the  Act  14  &  16  Vict.  c.  36., 

respectively,  and  subsequent  Acts,  for  the 

of  in  the  said  district,  for  the  year  ending 

the  Sth  day  of  April  18     ,  now  residing  in 

the  of  ,  in  the  district  of  , 

in  the  coun^  of  ,  hath  been  duly  charged 

and    assessed  for   the  under-mentioned    duties 

(that  is  to  say,) 


And  we  do  further  certify  that  the 
said  hath  left  unpaid  the  sum  of  in 

respect  of  the  income  tax,  and  the  sum  of 
in    respect  of  the    inhabited  house  duties  so 
charged  and  assessed  as  ofoiesud,  which  became 
due  and  payable  on  the  first  day  of  January  in 
the  year  of  our  Lord  18     ,  and  the  said  sum 
now  in  arrear. 

And  we,  the  undersigned  Commissioners,  do 
request  tou,  the  said  Commissioners  of  the  Income 
Tax  ana  Inhabited  House  Duties  acting  within 
and  for  the  district  of  aforesaid,  to  raise 

and  levy  the  said  sum  of  and  so 

charged  and  assessed  upon  the  said  and 

now  in  arrear  as  aforesaid,  and  to  cause  the  same 
to  be  pud  and  applied  occcording  to  the  direc- 

■  First,  additional  Sret,  or  suppl€menlar]r,  as  the  cue 
-f  Here  apedlr  the  "  (larticulars  of  the  um 


e  <hoiild  set  forth  iAt  rtrett  ai 
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tions  of  the  several  Acts  of  Parliament  for 
raifling  the  said  duties. 

Given  under  our  hands  and  seals  at 
the  said  district  of  this  day  of 

in  the  year  of  our  Lord  18 

Commissioners  of  the 

Income  Tax  wad 

Inhabited  House  Duties. 

To  and  coUectors  of  the  duties 

on  profits  arisinff  from  property,  profes- 
sions, trades,  and  offices,  ana  of  inhabited 
house  duties,  for  the  of  ,  in 

the  district  of  ,  in  the  county  of 

Wb,  the  undersigned  Commissioners  of  the 
Income  tax  and  Inhabited  House  Duties  acting 
within  and  for  the  district  of  aforesaid,  do 

hereby  authorise  and  require  you,  the  above- 
named  collectors,  or  either  of  you,  to  make  due 
demand  of  and  from  ,  the  person  named  in 

the  foregoing  certificate,  of  payment  of  the  sum 
of  ,  in  respect  of  the  duties  charged  and 

assessed  upon  him,  as  in  the  said  certificate  is 
mentioned,  and  if  he  shall  refuse  or  neglect  to 
pay  the  same  upon  such  demand  being  made, 
then  we  hereby  empower  and  require  you,  or 
either  of  you,  to  distrain  for  the  same,  according 
to  the  directions  of  the  statute  in  that  behalf 
by  virtue  of  this  our  warrant,  without  further 
authority ;  and  upon  receipt  of  the  said  sum  of 
money,  or  any  part  thereof,  we  herebv  direct  and 
enjoin  you  to  pky  over  the  same  to  the  collector 
of  inland  revenue  for  the  county  of  ,  to  the 

account  of  ,  the  collectors  of  the  said 

duties  for  the  of  for  which  this  shall 

be  your  sufficient  authority. 

Given  under  our  hands  and  seals  at  , 

in  the  said  district  of  «  this 

day  of  in  the  year  of  our  Lord 

18    . 

"I  Commissioners  of  the  Income 
y         Tax  and  Inhabited 
J  House  Duties. 

N.B.— As  the  collector  of  the  parish  or  place 
where  the  duties  herein  certified  are  assessed  and 
due  has  not  collected  the  same,  and  as,  therefore, 
he  is  not  entitled  to  any  poundage  thereon,  the 
collector  of  anv  other  parish  or  place  who  shall 
collect  the  said  duties,  will,  on  payment  thereof 
to  the  receiving  officer,  be  allowed  the  poundage 
to  which  the  fint-mentioned  collector  would  have 
been  entitled  if  the  duties  had  been  collected  by 
him. 


9. — Warrant  to  break  open. 

To  and  ,  collectors  of  the  duties 

herein-after  mentioned  for  the  of 

in  the  district  of  ,  in  the 

county  of 

Wherrab  in  and  by  the  assessmente 

of  the  duties  of   income  tax  and  the  duties  on 


inhabited  houses  for  the  aforesaid         for  the 
ending  the  5th  day  of  April  18    ,  of 

hath  been  duly  charged  to  the  said  duties  in  the 
sum  of 

And  whereas  it  appears  by  the  oath  of  • 

collector  of  the  said  duties  ^pointed  Ibr  the  said 
taken  before  us,  whose  hands  and  aeala 
are  hereunto  subscribed  and  set,  being  two  of  the 
Commissioners  of  the  Income  Tax  and  Inhmhited 
House  Duties  acting  in  and  for  the  district  sifore- 
said,  that  the  said  sum  of  hath  been  duly 

demanded  of  the  said  and  ^t  he  h&th  re- 

fused and  neglected  to  pay  the  same,  and  that 
the  same  now  remains  due  and  unpaid : 

And  whereas  it  further  appears  by  the  oath 
aforesaid  that  divers  goods  ana  chattels,  liable  by 
law  to  be  distrained  for  the  said  duties,  are  lying 
and  being  in  a  certain  house,  situate  in 

the  of  in  the  district  and  county 

aforesaid,  now  in  the  possession  of 

These  are  therefore  to  authorise  and  require 
you,  the  above-named  collectors,  and  either  of 
you,  calling  to  your  assistance  the  constable  or 
other  peace  ofBcer  within  and  for  the  of 

aforesaid,  and  in  the  presence  of  the  said 
constable,  or  other  peace  officer,  to  demand  en- 
trance into  the  said  house,  and  in  case  of  resist- 
ance, or  neglect  or  refusal  to  open  the  same,  to 
break  open  in  the  daytime  the  said  house,  and 
enter  the  same,  and  to  distrain  therein  the  said 
goods  and  chattels,  and  the  distress  there  found 
to  keep  by  the  space  of  five  days,  at  the  costs 
and  charges  of  tne  said  and  if  the  whole 

of  the  said  sum  of  ,  together  with  the  said 

coste  and  charges,  be  not  paid  within  ike  said 
five  days,  then  the  said  distress,  having  been  first 
duly  valued  and  appraised  by  two  of  tiie  inhabi- 
tante  of  the  said  of  ,  or  other  sufficient 

persons,  to  be  sold  by  ^u,  and  the  overplus,  if 
any,  of  the  moneys  arising  by  such  sale,  after 
paying  and  deducting  the  said  sum  of  and 

all  coste  and  charges  of  taking,  keeping,  and 
selling  the  said  distress,  to  be  restored  to  the 
owner  thereof. 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  this  day  of 

in  the  year  of  our  Lord  18    . 

]  Commissioners  of  the  Income 
V  Tax  and  InhabUed 

J  House  Duties, 


10. — Warrant  of  Commitment. 

To  and  ,  collectors  of  the  diities 

herein-after  mentioned  for  the  ,  of 

in  the  district  of  ,  is  the 

county  of  ,  andto the  keepcrof  Her 

Majesty's  prison  at 

Whereas  in  and  by  the  ,  iBOuamnifB 

of  the  duties  payable  under  the  Scbedsle 

of  the  Act  16  and  17  Vict.  c.  34.,  fortbe 
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,  of  ,  in  the  district  of  ,  in  the 

county  of  ,  for  the  year  ending  the  5th  day 

of  April  18    ,  of  ,  hath  heen  duly 

charged  and  assessed  to  the  said  duties  in  the 
sum  of 

And  whereas  it  appears  by  the  oath  of  , 

collector  of  the  saia  duties  appointed  for  the 
said  ,  of  ,  taken  before  us,  whose 

hands  and  seals  are  hereunto  subscribed  and  set, 
being  two  of  the  Commissioners  of  the  Income 
Tax  acting  in  and  for  the  district  of  afore- 

said, that  the  said  sum  of  ,  as  and  for  the 

duties  so  charged  and  assessed  as  aforesaid,  hath 
been  duly  demanded  of  the  said  and  that 

he  hath  refused  and  neglected  to  pay  the  sum 
of  part  of  the  said  sum  of  ,  by  the 

space  of  ten  days  after  such  demand  as  aforesaid ; 
and  it  further  appears  by  the  oath  aforesaid  that 
the  said  sum  of  ,  for  the  duties  charged  and 

assessed  as  aforesaid,  now  remains  due  and  un- 
paid, and  that  no  sufficient  distress  can  or  may 
oe  found  whereby  the  same  may  be  levied. 

Now,  therefore,  we,  the  said  Commissioners, 
whose  hands  and  seals  are  hereunto  subscribed 
and  set,  do  hereby  command  you,  the  above- 
named  collectors  of  the  said  duties,  or  either  of 
Touy  to  apprehend  the  said  ,  and  to  take 

him  to  Her  Majesty's  prison  at  ,  in  the 

said  county,  and  to  deliver  him  to  the  keeper 
thereof,  together  with  this  warrant ;  and  we  do 
hereby  command  you,  the  said  keeper,  to  receive 
him,  the  said  ,  into  your  custody  in  the  said 

prison,  there  to  be  kept  without  bail  until  pay- 
ment shall  be  made  or  security  to  our  satisfaction 
be  given  for  payment  of  the  said  sum  of  , 

remaning  due  and  unpaid  as  aforesaid,  and  also 
of  the  further  sum  of  which  we,  the  said 

Commissioners^  do  adjudge  to  be  reasonable  for 
the  costs  and  expenses  of  apprehending  the  said 
and  conveying  him  to  prison. 


day  of 


Given  under  our  hands  and  seals  at 
within  the  said  district,  the 

in  the  year  of  our  Lord  18 

}  Commissioners  of  the 
Income  Tax. 


11. — Revocation  op  Collbctor's 
Appointment. 

To  ,  one  of  the  inhabitants  of  the 

of  ,  in  the  district  of  ,  in  the 

county  of 

Whbrbas  by  virtue  and  in  pursuance  of  the 

Fowers  and  authorities  of  the  several  Acts  of 
^rliament  relating   to  the  duties   on   profits 
aiisiog  from  propwty,  professions,  trades,  and 


offices,  and  inhabited  houses,  two  of  the 

Commissioners  acting  in  the  execution  of  the  said 
Acts  in  and  for  the  district  aforesaid,  did,  by 
their  precept,  bearing  date  the  day  of 

18    ,  nominate  and  appoint  and  to 

be  collectors  of  the  said  duties  for  the 
aforesaid,  for  the  year  ending  the  5th  day  of 
April  18  :  And  whereas  wilful  delay  and  failure 
hath  happened  in  demanding,  receiving,  and  re- 
covering and  paying  divers  sums  of  monev  and 
duties  charged  and  assessed  on  the  several  per- 
sons chargeable  with  the  said  sums  of  money  and 
duties,  within  the  said  for  the  year  afore- 

said, through  the  default  and  neglect  of  the  said 
,  one  of  the  collectors  of  the  said  duties. 
Now  we,  the  undersigned,  two  of  the  said 
Commissioners,  do,  by  v&tue  and  in  pursuance 
of  the  powers  and  authorities  given  by  the  Acts 
of  Parliament  in  this  behalf,  hereby  revoke  the 
appointment  of  the  said  as  such  collector 

as  aforesaid;  and  we  do  by  this,  our  precept, 
nominate  and  appoint  you,  the  above-named 

,  in  the  place  and  stead  of  the  said  to 

be  collector  of  the  duties  and  sums  of  money 
remaining  due  and  in  arrear  and  uncollected  on 
the  duplicates  of  assessments  herewith  delivered 
to  you,  for  the  said  year  ending  the  5th  day  of 
April  18  ,  with  full  power  to  collect  all  arrears 
and  sums  of  money  which  are  now  due  and  unre- 
ceived  from  the  parties  charged  therewith  by  the 
said  assessments.  And  we  do  hereby  ei^join  and 
require  you  immediately  to  make  demand  of  the 
several  sums  contained  in  the  said  duplicates 
from  the  parties  charged  therewith,  or  at  the 
places  of  their  last  abode,  or  on  the  premises 
char^^ed  with  the  assessment,  as  the  case  may 
requure;  and  upon  payment  thereof  to  give 
acquittances  unto  the  several  persons  who  shall 
pay  the  same ;  and  if  any  person  or  persons  from 
whom  any  of  the  said  duties,  or  sums  of  money, 
or  any  part  thereof,  now  remain  due  or  un- 
paid shall  refuse  to  pay  the  sum  and  sums 
charged  upon  and  due  and  owing  from  him,  her, 
or  them,  upon  demand  made  by  you,  then  we 
hereby  emom  and  strictly  require  you  for  non- 
payment thereof,  to  distrain  for  the  same,  accord- 
ing to  the  directions  of  the  said  Acts,  by  virtue  of 
this  our  warrant  without  further  authority. 

Given  under  our  hands  and  seals  at  , 

within  the  said  district,  the  day  of 

,  in  the  year  of  our  Lord  18 

1  Commissioners  qf  ike  Income 
>         Tax  and  Inhabited 
J  House  Duties. 
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,  in  the  county 

,  keeper  of  Her 

,  m  the  said 


12. — ^Warrant  to  Imprison  Person  and 
SEIZE  Estate  of  Defaulting  Col- 
lector. 

To  ,  constable  of 

of  ,  and  to 

Majesty's  prison  at 
county. 

Whereas  it  appears  to  us  and  , 

whose  hands  ana  seals  are  hereunto  subscribed 
and  set,  being  two  of  the  Commissioners  of  the 
Income  Tax  and  the  Inhabited  House  Duties 
acting  for  the  district  of  ,  in  the  county  of 

,  upon  the  oath  of  and  other 

sufficient  evidence,  that  ,  of  >  a 

collector  of  the  duties  of  income  tax  and  the 
duties  in  respect  of  inhabited  houses  for  the 
of        ,  in  the  said  district,  hath,  as  such  collector, 
collected  and  received  from  divers  persons  within 
the  said  the  sum  of  ,  in  respect  of 

the  said  duties,  and  the  said  hath 

neglected  to  pay  the  said  sum  of  money  according 
to  the  directions  of  the  several  Acts  of  Parliament 
in  that  behalf,  and  that  he  hath  detained  and  doth 
now  detain  the  same  in  his  hands. 

Now,  therefore,  we,  the  said  Commissioners 
whose  hands  and  seals  are  hereunto  subscribed 
and  set,  do  hereby  command  vou,  the  above- 
named  constable,  to  apprehend  the  said  , 
and  him  safely  to  convey  to  Her  Majesty's  prison 
at  ,  in  the  said  county  of  and  to 
deliver  him  to  the  keeper  thereof;  and  we  do 
hereby  command  you,  the  said  keeper,  to  receive 
him,  the  said  ,  into  your  custody  in  the 
said  prison,  and  there  to  detain  and  keep  him 
until  payment  shall  be  made  of  the  aforesaid  sum 
of  money,  or  until  he  shall  be  otherwise  discharged 
by  due  course  of  law ;  and  we  do  hereby  further 
command  you,  the  said  constable,  to  seize  and 
secure  the  estate,  as  well  freehold  as  copyhold, 
and  all  other  estate,  both  real  and  personal,  of 
him  the  said  ,  to  him  belonging  where- 
soever the  same  can  be  discovered  and  found; 
and  if  the  said  shall  not  pay  or  satisfy 
the  said  sum  of  money  as  ought  to  be  done 
according  to  the  directions  of  the  said  several 
Acts,  you  are  forthwith  to  give  notice  to  us  that 
we  may  proceed  further  as  the  law  directs ;  and 
for  so  doing  this  shall  be  to  you  and  each  of  you 
a  sufficient  warrant  and  authority. 


Given  under  our  hands  and  seals  at 
in  the  said  district,  this 
in  the  year  of  our  Lord        18    . 


day  of 


} 


C  mmissioners  qf  the  Income 
Tax  and  Inhabited 
House  Duties, 


13. — ^Warrant  to  bill  Collbotob's  Ebtats. 

of 

Whereas  by  a  certain  wanant  bearing;  date 
the  day  of  ,  in  the  year  c^  our  Lord 

one  thousand  eight  hundred  and  ,  under 

the  hands  and  seals  of  and  ,  two  of 

the  Commissioners  of  the  Income  Tax  and  In- 
habited House  Duties  acting  for  the  distzict  of 
,  in  the  county  of         ,  reciting  that  , 

of  ,  a  collector  of  the  duties  on  profits 

arising  from  property,  professions,  trades,  mnd 
offices,  and  the  duties  in  respect  of  inhabtied 
houses,  for  the  of  ,  in  the  said  di»- 

trict,  had,  as  such  collector,  collected  and  leoeiTed 
from  divers  persons  within  the  said  the  sam 

of  in  respect  of  the  said  duties,  and  that 

the  said  had  n^lected  to  pay  the  said  snm 

of  monev,  according  to  the  directions  of  the 
several  Acts  of  Parliament  in  tlukt  behalf,  and 
that  he  had  detained  and  did  then  detain  the 
same  in  his  hands,  the  said  Commisaionen, 
whose  hands  and  seals  are  subscribed  and  aet  to 
the  said  warrant,  did  thereby  command  one  , 

constable  of  ,  in  the  said  county,  to  seise 

and  secure  the  estate  as  weU  freehold  as  copyhold, 
and  all  other  estate,  both  real  and  persona],  of 
the  said  to  him  belonging,  wheresoever  the 

same  could  be  discovered  and  found. 

And  whereas  by  virtue  and  in  pursuance  of  the 
said  warrant,  the  several  estates,  goods,  and 
chattels  belonging  to  the  said  mentiooed 

and  particularized  in  the  Schedule  or  inventory 
hereunto         have  been  seized  and  secured. 

And  whereas  and  ,  Conmussionen 

as  aforesaid,  did,  in  pursuance  of  the  statute  in 
that  behalf,  apooint  the  day  of  , 

at  ,  in  tne  said  district,  for  a  meeting  of 

the  Commissioners  of  the  Income  Tax  and  In- 
habited House  Duties  for  the  said  district,  and 
did  cause  public  notice  to  be  given  of  the  time 
and  place  when  and  where  such  meeting  was 
appointed  to  be  held  ten  days  at  least  before  such 
meeting. 

And  whereas  the  said  meeting  hath  been  held 
in  pursuance  of  the  said  notice,  and  the  said 
hath  not  paid  or  satisfied,  as  ought  to  be  done, 
according  to  the  directions  of  the  said  Acts»  the 
said  sum  of  money  so  detained  by  him  as  afore- 
said. 

Now  therefore  we,  whose  hands  and  seals  lie 
hereunto  subsmbed  and  set,  being  the  miyor 
pitft  of  the  said  Commissioners  present  at  the 
said  meeting,  do  hereby  require  and  empower 
you,  the  above-named  ,  to  sell  and  dispose 

of  the  said  estates,  goods,  and  chattels  so  sened 
and  secured  for  the  cause  aforesaid,  to  satisiy  and 
pay  into  the  hands  of  the  colleetor  of  inland 
revenue  at  ,  the  aforesaid  sum  of  monqr  so 

detained  by  the  said  ,  and  remaining  os- 

paid  as  aforesaid,  together  with  the  reasonable 
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costs  and  chaigea  of  recovering,  ndsinff,  and 
paying  the  same,  and  for  your  so  doing  this  shall 
be  your  sufficient  authori^. 

Given  under  our  hands  and  seals  at  , 

in  the  said  district,  the  day  of 

in  the  year  of  our  Lord  one  thousand 
eight  hundred  and 

1     Commissioners  of  the 
>        Income  Tax  and 
J  Inhabited  House  Duties. 


said  estates,  goods,  and  chattels,  to  satisfy  and 
pay  the  said  sum  of  money. 

Given  under  our  hands,  this         day  of 
in  the  year  of  our  Lord  18    . 

1  Commissioners  of  Income 
>      Tax  and  Inhabited 
J  House  Duties, 


14. — NoTiCB  OF  Seizure  of  Collector's 

Estate. 

Whereas  bv  a  certain  warrant,  bearing  date  the 
day  of  in  the  year  of  our  L<>rd  18    , 

under  the  hands  and  seals  of  two  of  the  Com- 
missioners of  Income  Tax  and  Inhabited  House 
Duties  acting  for  the  district  of  ,  in  the 

county  of  ,  reciting  that  of  ,  a 

collector  of  the  duties  of  income  tax  and  the 
duties  in  respect  of  inhabited  houses,  for  the 
of  >  m  the  said  district,  had  as  such  col- 

lector collected  and  received  from  divers  persons 
within  the  said  the  sum  of  in  respect 

of  the  said  duties,  and  that  the  said  nad 

neglected  to  pay  the  said  sum  of  money,  accor- 
ding to  the  directions  of  the  several  Acts  of 
Parliament  in  that  behalf,  and  that  he  had 
detained  and  did  then  delxdn  the  same  in  his 
hands : 

The  said  Commissioners  did  thereby  command 
the  constable  of  ,  to  whom  the  said  warrant 

was  directed,  to  seize  and  secure  the  estate,  as 
well  freehold  as  copyhold,  and  all  other  estate, 
both  real  and  personal,  of  the  said  to  him 

belonging,  wheresoever  the  same  could  be  dis- 
covert and  found. 

And  whereas  certain  estates,  goods>  and  chattels 
of  the  said  coUector  have  been  seized  and  secured 
under  the  said  warrant : 

Now  we  the  undersigned,  and  , 

being  two  of  the  sud  Commissioners  acting  in  the 

said  district,  do,  in  pursuance  of  the  Act  of 

Parliament  in  that  behalf,  appoint  the  day 

of  for  a  meeting  of  the  Conmiissioners  of 

Income  Tax,  and  Inhabited  House  Duties  for  the 

said  district^  to  be  held  at  in  the  said 

district,  at  of  the  clock  in  the 

noon    of  the    said    day ;    and    we  do  hereby 

ffive  notice  that  if  the  said  sum  of  money  so 

due  and  owing  from  the  said  collector  be  not 

paid  or  satisfied,  as  ought  to  be  done,  according 

to  the  dur^rtions  of  the  Acts  in  that  behalf,  the 

Commissioners  present  at  such  meeting,  or  the 

major  part  of  them,  will  sell  and  dispose  of  the 


15. — (Charge.)    Duplicate  of  the  Income 
Tax  and  Inhabited  House  Duties. 

This  Duplicate,  amounting  to  ,  contains 

the  full  amount  of  the  Sums  Assessed  upon 
each  Parish  or  Place  in  the  District  of  , 

in  the  county  of  ,  by  virtue  of  the  Acts 

of  Parliament  granting  to  Her  Muesty  Duties 
on  Profits  arising  from  Property,  rrofessions. 
Trades,  and  Offices,  and  of  the  duty  in  re- 
spect of  Inhabited  Dwelling-houses,  together 
with  the  Christian  and  Surname  of  the 
several  Assessors  and  Collectors,  for  the  Year 
18    ending  6th  day  of  April  18    . 

Signed,  Sealed,  and  delivered  by  us, 
this  day  of  18    . 

}Commissumers  of  the  Income  Tax 
and  Inhabited  House  Duty, 
To  the  Commissioners  of  Inland  Revenue, 

[Here  foUow  particulars  in  such  tabtUarform  as 
the  board  shall  prescribe.^ 

I  do  hereby  certify  that  I  have  examined  this 
duplicate  thoroughly,  and  have  compared  it  with 
the  assessments,  and  that  it  is  a  correct  duplicate 
thereof. 

Surveyor  of  Taxes, 

Date. 

N.B. — ^This  duplicate  should  be  made  out  after 
the  time  appointed  by  the  Tues  Management 
Act,  1880,  for  making  supplementary  assess- 
ments of  the  said  duties,  and  within  one  month 
at  farthest  after  all  appeals  shall  have  been  heard 
and  determined,  and  should  contain  the  full 
amount  of  the  sums  given  in  charge  to  the  coUeo- 
tors  and  to  the  collector  of  inland  revenue,  and 
which  remains  charged  in  the  assessments  after 
the  appeals;  all  dischargees  subsequent  to  that 
period  must  be  included  m  the  Schedules,  under 
the  108th  section  of  the  Taxes  Management  Act, 
1880. 
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16. — Commissioners'  Schedule   of  De- 
faulters. 

A  Schedule  made  in  pursuance  of  an  Act  of 
Parliament  passed  in  the  forty-fourth  year  of 
the  reign  of  Her  present  Mi^'esty,  intituled 
the  Taxes  Management  ^.ct,  18§0,  by  the 
Commissioners  of  the  Income  Tax  and 
Inhabited  House  Duties  acting  in  and  for 
the  District  of         ,  in  the  County  of  , 

containing  the  names  of  certain  Persons 
charged  with  Duties  and  Sums  of  Money  in 
the  Assessments  made  by  yirtue  of  the  Tax 
Acts,  within  and  for  the  several  and  respec- 
tive Parishes  herein  under-mentioned  in  the 
said  District,  for  the  Year  ending  the  5th 
Day  of  April,  18  ,  and  whose  Names  have 
been  returned  to  the  said  Commissioners  by 
the  respective  Collectors  for  the  said  several 
and  respective  Parishes,  as  Persons  who  have 
made  aeibult  in  Payment  of  the  several 
Duties  and  Sums  of  Money  set  opposite  to 
their  respective  Names,  and  charged  upon 
them  respectively  in  the  said  Assessments, 
and  from  whom  the  respective  Collectors 
have  not  been  able  to  collect  or  receive  such 
Duties  and  Sums  of  Monev  for  the  Causes 
herein  mentioned,  and  whicn  have  been  duly 
verified  on  the  [oath  or  affirmation  as  the 
case  may  be"],  of  the  several  and  respective 
Collectors. 

IHere  follow  particulars  in  such  tabular  form  as 
the  board  shall  prescribe,'] 

Given  under  the  hands  and  seals  of  us  the 
undersigned,  two  of  the  Commissioners  of  the 
Income  Tax  and  Inhabited  House  Duties  acting 
in  and  for  the  district  aforesaid,  at  within 

the  said  district,  the  day  of  in  the 

year  of  our  Lord  18    . 

}  Commissioners  of  the  Income  Tax 
and  Inhabited  House  Duties, 

N.B. — A  total  of  each  column  to  be  made  for 
each  parish  or  place. 


17. — Schedule  of  Sums  Discharged  from 
Assessments  Returned  in  the  Dupli- 
cates OF  Charge. 

A  Schedule  containing  the  Sums  discharged 
from  the  Assessments  of  the  Duties  on 
Profits  arising  from  Property,  Professions, 
Trades,  and  Offices,  and  of  the  Duty  in 
resoect  of  Inhabited  Dwelling-houses  for  the 
unaer-mentioned  Parishes  or  Places  in  the 
District  of  ,  in  the  County  of  , 

for  the  Year  ending  the  5tb  day  of  April 


18    ,  pursuant  to  the  Acts  of  Ptoliament 
relating  to  the  said  Duties. 

[Here  follow  the  particulars  in  such  tabular  Jor^ 
as  the  board  shall  prescribe,'] 

We,  the  undersigned  Commissioners  of  the 
Income  Tax  and  Inhabited  House  Duties  mtdng 
in  and  for  the  said  district  of  ,  in  the  said 

counter,  do  hereby  certify  that  the  above-men- 
tioned, sums,  amounting  to  ,  have  been 
discharged  from  the  respective  assessments  for 
the  said  parishes  bv  the  Commissioners  of  the 
Income  Tax  and  Inhabited  House  Duties  acting 
in  and  for  the  said  district,  in  due  course  of  law, 
upon  the  returns  of  the  collectors  duly  v«ified  on 
oath. 

Witness  our  hands  and  seals  the  day 

of  18    . 

}  Commissioners  qfthe  Income  Tax 
and  Inhabited  House  Dmties, 


18. — Land  Tax  Absessitsnt,  18 

In  the  parish,  tithing,  or  place  of  ,  in  the 

division  of  ,  in  the  county  of 

An  assessment  of  the  Land  Tax  for  the  werviet 
of  the  year  one  thousand  eight  hundred  and  , 
made  in  pursuance  of  the  several  Acts  relatinif 
to  the  Land  Tax. 

[Here  follow  the  particulars  of  the  assessmemi  im 
such  tabular  form  as  the  board  shall  prescribe,'} 

We  hereby  certify  the  foregoing  assessment 
made  by  us. 

r  Assessor, 

Signed  and  sealed  by  us,  the  undenigiiad 
Commissioners  of  the  Land  Tax  acting  in  and 
for  the  division  of  ,  in  the  county  aforesaid, 

at  within  the  said  division,  thb  d^ 

of  in  the  year  of  our  Lord  18    . 

V  Commistiimers, 
Note. — ^This  certificate  must  be  signed  by  both 


Summary  of  the  foregoing  Assessment 
ON  Lands,  Tenements,  and  Heredita- 
ments FOR  THE  Year  18    . 

If  the  assessment  onlands»  tenements,  and 
hereditaments  exceeds  the  quote*  the  deric  to  the 
CommissionerB  must  insert  at  the  foot  of  tbe 
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duplicftte  of  the  assessmenta  a  sammaiy  aooording 
to  the  following  fonn. 

And  the  collector  must  account  for  any  such 
excess  in  like  manner  as  for  the  quota,  in 
order  that  the  excess  may  be  applied  as  provided 
by  the  Taxes  Management  Act,  1880. 


Assessed  and  exonerated 
Assessed  and  not  exonerated  - 


j£f.  d. 


Total  by  the  assessment 

Gross  quota  or  charge  on  lands,"] 

tenements,     and     heredita- 1 

ments,  by  duplicate  of  charge  [ 

under  38  Geo.  3.  c.  5.         -  J 


Deduct  the  amount  by  which" 
such  gross  quota  has  been 
reduced  by  the  application 
of  surplus  land  tax  - 


£ 


Ms.  d. 


Net  quota       ... 
Excess  on  assessment  -       '  £ 


Examined^ 
Signed, 


Clerk. 


Date. 


DiRECTIONa  AS  TO  FORM  OP   LaND  TaX 

ASRBSSMBNT. 

The  clerk  to  the  Commissioners  is  required  to 
cause  the  sums  assessed  to  be  duly  cast  up  and  the 
total  amount  of  such  assessment  to  be  inserted  at 
the  foot  thereof,  and  where  any  such  assessment 
shall  contain  two  or  more  pages,  to  cause  each  page 
to  be  duly  cast  up  and  the  amount  inserted  at  the 
foot  thereof  and  carried  forward  so  as  to  form  the 
total  on  the  last  page  in  any  such  duplicate;  and 
if  in  any  case  the  total  amount  of  the  sums 
charged  oy  any  such  assessment  shall  exceed  the 
actual  amount  of  the  said  quota  or  proportion 
charged  and  to  be  raised  in  any  year  in  any  parish, 
township,  or  place  to  which  the  same  shidl  rdate, 
eveiT  such  clerk  shall  insert  at  the  foot  of  the 
dup&cate  of  assessment  a  summary  relating  to 
every  such  assessment  last  aforesaid,  according  to 
the  prescribed  form  annexed  to  the  form  of 
assessment ;  and  if  any  such  clerk  shall  neglect 
or  refuse  to  perform  the  duty  hereby  required,  he 
shall  for  every  such  offence  incur  a  penalty  of 
twenty  pounds,  to  be  sued  for  and  recovered  as 
any  penalty  may  be  sued  for  and  recovered  under 
tlus  Act. 


19.— (Ghabob.)  Duplicatb  op  thb  Land 

Tax,  18    . 

A  Duplicate  of  the  whole  Sums  assessed  upon 
each  Parish  or  Place  in  the  Hundred  or 
District  of  ,  in  the  County  of  , 

for  one  whole  Year,  ending  the  25th  March 
18  ,  pursuant  to  the  several  Acts  relating 
to  the  Liand  Tax ;  also  of  the  Christian  and 
Surnames  of  the  several  Assessors  and 
Collectors  of  the  same  Parishes  or  Places. 

[Here  follow  the  particulars  in  such  tabular  form 
as  the  board  shall  prescribe.'] 

I  do  hereby  certify  that  I  have  examined  this 
duplicate  thoroughly,  and  have  compared  it  with 
the  assessments,  and  that  it  is  a  correct  duplicate 
thereof. 

Surveyor  of  Taxes. 

Date. 

We,  whose  names  are  hereunto  set  and  seals 
affixed.  Commissioners  for  putting  in  execution 
the  Acts  of  Parliament  at)ove  mentioned,  do 
hereby  certify  that  the  above  duplicate  contains 
the  several  sums  assessed  upon  each  parish  or 
place  in  the  said  hundred  or  district,  and  do 
amount  together  as  above  mentioned. 

Dated  this  day  of  18    . 


} 


Commissioners  qf 
Land  Tax, 


To  the  Commissioners  of  Inland  Revenue, 


Endorsbmbnt  ab  rboards  Crown 
Propbrty. 

We,  the  undersigned,  beinff  two  of  the  Com- 
missioners of  Land  Tax,  do  herebv  certify  that 
the  under-mentioned  sums  have  been  assessed 
upon  property  in  the  occupation  of  the  Crown, 
but  under  authority  from  the  Commissioners  of 
Inland  Revenue  have  not  b^n  collected. 

Commissionei's  of 
Land  Tax. 


] 


[Here  follow  the  particulars  in  such  tabular  form 
as  the  board  shall  prescribe.] 
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20. — Cbrtipicatb  of  Land  Tax,  18    . 

Excess. 

County  of  ,  District  of 

A  Certificate  in  pursuance  of  the  Taxes 
Management  Act,  1880,  to  provide  for  the  ap- 
plication of  Moneys  arising  in  certain  cases  of 
Assessments  for  Land  Tax  in  Great  Britain. 

An  Account  of  the  Excess  of  Each  Assessment 
within  the  said  District  by  the  Amount  of  51. 
Sterling,  over  and  above  the  Quota  for  the 
Year  ended  on  the  25th  March  18    . 

[^Here  follow  the  particulars  in  such  tabular  form 
as  the  board  shall  prescribe.^ 

We  ,  of  the  Commissioners  acting  in  the 

execution  of  the  Acts  relating  to  the  land  tax 
within  and  for  the  said  district,  do  hereby  certify 
that  the  above  account  and  statement  are  correct. 


Witness  our  hands  this 

To  the  Commissioners  of 

Inland  Revenue 


} 


day  of 


18 


21. — Certificate  to  the  High  Court  of 
THE  Names  of  Collectors  who  have 
MADE  Default  in  accounting  for  the 
Duties  and  Land  Tax. 

Exhibited  before  me  as  the  certificate 
referred  to  in  the  annexed  affidavit 
of  sworn  thia  day  of 

18    . 

Income  Tax,  Inhabited  House  1 
Duties,  and  Land  Tax,  18    .        J 

IN  THE  HIGH  COURT  OF  JUSTICE. 

Exchequer  Division, 

To  the  Right  Honourable  the  Lord  Chief 
Baron  of  the  Exchequer  Division  of  the 
High  Court  of  Justice,  and  to  the  Honourable 
the  rest  of  the  Barons  of  the  same  Division. 

I,  of  ,  collector  of  inland  revenue, 

receiver  of  the  duties  on  profits  arising  from  pro- 
perty, professions,  trades,  and  offices,  the  duties 
on  inhabited  houses,  and  of  the  land  tax,  charged 
and  assessed  in  the  parishes  and  places  herein- 
after mentioned,  by  virtue  of  the  several  Acts  of 
Parliament  in  that  behalf,  do  hereby  humbly 
certify  to  the  Barons  of  the  Exchequer  Division 
of  the  High  Court  of  Justice  in  pursuance  of 
the  several  statutes  in  this  behalf  nuide  and  pro- 
vided, that  the  several  and  respective  times  and 
places  mentioned  and  described  against  the  name 
of  each  division  in  the  Schedule  hereunto  sub- 
joined, were  by  me  appointed  according  to  the 
directions  of  the  statutes  in  that  case  made  and 
provided,  for  payment  to  me,  as  such  collector  of 
mland  revenue  and  receiver  as  aforesaid,  of  the 
said  duties  and  the  land  tax  assessed  and  charged 


within  the  several  puishes  and  places,  and  within 
the  respective  divisions  mentioned  in  the  said 
Schedule,  for  the  year  ending  on  the  twenty-fifth 
day  of  March  and  the  fifth  day  of  April  18  , 
respectively,  and  which  are  by  the  said  statutes 
directed  to  be  collected  or  levied  by  the  several 
collectors  of  the  duties  and  land  tax  on  or  before 
the  first  day  of  Januaiy  now  last  past ;  and  that 
I,  the  said  collector  of  mland  revenue,  did  attend 
at  the  said  several  and  respective  times  and  place 
so  appointed  as  aforesaid  for  the  purpose  of 
receiving  the  said  duties  and  tax,  and  tnat  the 
several  collectors  of  the  said  duties  and  tax  for 
the  said  several  parishes  and  places  within  the 
said  di^dsions  respectively  did  then  and  tiiere 
make  default  in  paying  or  accounting  for  the 
said  duties  and  tax  ffiven  to  them  in  chaij^e  for 
the  said  parishes  and  places  respective^,  in  the 
several  sums  mentioned  in  the  said  Schedule, 
and  did  then  and  there  neglect  and  wholly  make 
default  in  delivering  to  me,  the  said  collector  of 
inland  revenue,  a  Schedule  in  writing  signed 
by  such  collectors  respectively,  containing  the 
Christian  and  Surname  of  each  person  making 
default  in  payment  of  the  said  duties  and  tax 
and  the  respective  sums  then  in  anear  from  each 
such  defaulter,  with  an  affidavit  subscribed  and 
made  according  to  the  directions  of  the  statutes 
in  that  case  made  and  provided,  contraiy  to  the 
form  of  the  said  statutes. 
And  I,  the  said  collector  of  inland  revenue,  in 

Sursuance  of  the  several  statutes  in  this  behalf, 
o  hereby  further  humbly  certify  that  the  said 
Schedule  hereunto  subjoined  doth  also  contain 
the  names  of  the  several  collectors  in  de&ult  at 
aforesaid,  and  of  the  several  parishes  and  places 
in  which  default  has  been  made  as  aforesaid,  and 
the  divisions  where  such  failure  hath  happened 
and  the  amounts  of  the  duties  and  tax  which 
remain  unpaid  or  unaccounted  for  by  the  said 
collectors  respectively,  to  the  best  of  my  know- 
ledge, and  as  I  verily  believe. 


Given  imder  mv  hand  this 

in  the  year  of  our  Lord  18 
Witness 


day  of 


ScuEDULB  to  which  the  foregoing  Certifiette 
doth  refer,  containing  the  Names  of  CoUecton 
who  have  not  paid  or  duly  accounted,  by  the 
Delivery  of  Schedules  of  Defaulters,  lor  the 
Full  Amount  of  the  Duties  on  Profits  wnmng 
from  Propeity,  Professions,  Tndes,  and 
Offices,  the  Duties  on  Inhabited  Houses, 
and  the  Land  Tax,  for  the  Year  endine  the 
Twenty-fifth  day  of  March  and  the  Fifth  day 
of  April  18     respectively. 

[Here  follow  the  particulars  in  such  tabular  fqrm 
as  the  board  shall  prescribe.'] 
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The  THIRD  SCHEDULE. 


[Enactments  repealed. 


SN^OTX.— Portions  of  Acts  which  have  abeady  been  Specifically  repealed 'are  in  some  instances 
uded  in  the  repeal  in  this  Schedule  in  order  to  preclude  henceforth  the  necessity  of  looking  back 
to  previous  Acts.  J 


43  Geo.  3.  c.  99. 


43  Geo.  3.  c.  150. 


43  Geo.  3.  c.  161. 


45  Geo.  3.  c.  71. 
45  Geo.  3.  c.  95. 


48  Geo.  3.  c.  55. 


48  Geo.  3.  c.  141. 


50  Geo.  3.  c.  105. 


52  Geo.  3.  c.  95. 


55  Geo.  3.  c.  161. 


An  Act  for  consolidating  certain  of  the  provisions  contained  in  an^  Act  or 
Acts  relating  to  the  duties  under  the  management  of  the  Commissioners 
for  the  Affairs  of  Taxes,  and  for  amending  the  same. 

An  Act  for  consolidating  certain  of  the  provisions  contained  in  anj  Act  or 
Acts  relating  to  the  duties  under  the  management  of  the  Commissioners 
for  the  AfEairs  of  Taxes ;  and  for  amending  the  said  Acts  so  far  as  the 
same  relate  to  that  part  of  Great  Britain  called  Scotland. 

An  Act  for  repealing  the  several  duties  imder  the  management  of  the  Com- 
missioners for  the  Affairs  of  Taxes>  and  granting  new  duties  in  lieu 
thereof ;  for  granting  new  duties  in  certain  cases  therein  mentioned ;  for 
repealing  the  duties  of  excise  on  licenses,  and  on  carriages  constructed 
by  coachmakers,  and  granting  new  duties  thereon,  under  the  manage- 
ment of  the  said  Commissioners  for  the  Affairs  of  Taxes ;  and  also  new 
duties  on  persons  selling  carriages  by  auction  or  on  commission; 
in  part;  namely, — 
Sections  sixteen,  twenty-four,  fifty,  fif(y-one,  fifty-three,  fifty-four, 
fifty-six  to  fifty-eight  inclusive,  sixty,  sixty-nine,  seventy,  seventy- 
two,  seventy-six,  seventy-eight,  and  eighlnr. 

An  Act  to  amend  the  several  laws  relating  to  the  duties  under  the  manage- 
ment of  the  Commissioners  for  the  Affairs  of  Taxes. 

An  Act  to  amend  so  much  of  an  Act  of  the  fort^-third  year  of  His  present 
Majesty,  for  consolidating  certain  of  the  provisions  of  the  Acts  relating 
to  the  duties  in  Scotland  under  the  management  of  the  Commissioners 
for  the  Affairs  of  Taxes,  as  relates  to  the  apnointment  of  assessors  and 
sub-collectors,  and  the  notices  required  to  be  aelivered  to  persons  assessed 
to  the  said  duties. 

An  Act  for  repealing  the  duties  of  assessed  taxes,  and  granting  new  duties  in 
lieu  thereof,  and  certain  additional  duties  to  be  consolidated  therewith ; 
and  also  for  repealing  the  stamp  duties  on  game  certificates,  and  granting 
new  duties  in  lieu  thereof,  to  oe  placed  under  the  management  of  the 
Commissioners  for  the  Affiairs  of  Taxes ; 
in  part;  namely,— 
Section  seven. 

An  Act  to  amend  the  Acts  relating  to  the  duties  of  assessed  taxes,  and  of 
the  tax  upon  the  profits  of  property,  professions,  trades,  and  offices,  and 
to  regulate  the  assessment  and  collection  of  the  same ; 
in  part  namely, — 
Section  one.  No.  1  Rules  to  No.  5  Rules  inclusive,  sections  four,  five, 
six,  and  thirteen. 

An  Act  to  regulate  the  manner  of  making  surcharges  of  the  duties  of 
assessed  taxes,  and  of  the  tax  upon  the  profits  arising  from  property, 
professions,  trades,  and  offices,  ana  for  amending  the  Acts  relating  to  the 
said  duties  respectively. 

An  Act  to  amena  and  regulate  the  assessment  and  collection  of  the  assessed 
taxes,  and  of  the  rates  and  duties  on  profits  arising  from  property,  pro- 
fessions, trades,  and  offices  in  that  part  of  Great  Britain  called  Scotland. 

An  Act  to  amend  and  render  more  effectual  an  Act  of  the  fifty-second  year 
of  His  present  Migesty,  to  amend  and  regulate  the  assessment  and  col- 
lection of  the  assessed  taxes,  and  of  the  rates  and  duties  on  profits  arising 
on  property,  professions^  trades,  and  offices,  in  that  part  of  Great  Britain 
called  Scotland. 
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1  &  2  Geo.  4.  c.  113. 


3  Geo.  4.  c.  88. 
6  Geo.  4.  c.  7- 


6  Geo.  4.  c.  32. 

1  &  2  Will.  4.  c.  18.  - 


4  &  6  Will.  4.  c.  60.  - 


5  &  6  Will.  4.  c.  20.  - 


6  &  6  Will.  4.  c.  64.  - 


6  &  7  Will.  4.  c.  66.  . 


1  Vict.  c.  61.  - 


5  &  6  Vict.  c.  37. 


6  &  7  Vict.  c.  24. 


7  &  8  Vict.  c.  46. 


9  &  10  Vict.  c.  66. 


l7Viot.  c.  1.. 


An  Act  to  continue  several  Acts  for  the  relief  of  persons  oompoundinff  for 

assessed  taxes  from  an  annual  assessment,  for  a  further  term;  and  to 

amend  the  Acts  relating  to  assessments  and  compositions  of  assessed 

taxes. 

An  Act  to  amend  the  laws  relating  to  the  land  and  assessed  taxes,  and  to 

regulate  the  appointment  of  receivers  general  in  England  and  Wales. 
An  Act  for  the  further  repeal  of  certain  duties  of  assessed  taxes,  and  for 
granting  relief  in  the  cases  therein  mentioned ; 
in  part;  namely, — 
Section  eleven. 
An  Act  to  provide  for  the  application  of  moneys  arising  in  certain  cases  of 

assessments  for  land  tax  in  Great  Britain. 
An  Act  for  transferring  the  duties  of  receivers  general  of  the  land  and 
assessed  taxes  to  persons  executing  the  offices  of  inspectors  of  taxes,  and 
for  making  other  provisions  for  the  receipt  and  remittance  of  the  said  taxeL 
An  Act  to  amend  the  laws  relating  to  the  land  and  assessed  taxes,  and  to 
consolidate  the  hoards  of  stamps  and  taxes ; 
in  part ;  namely, — 
Sections  one,  six,  seven,  eleven,   twelve,   thirteen,   fourteen,  and 
fifteen. 
An  Act  to  consolidate  certain  offices  in  the  collection  of  the  revenues  of 
stamps  and  taxes,  and  to  amend  the  Ivm  relating  thereto ; 
in  part;  namely, — 
Sections  six,  seven,  ten  to  twenty-one  inclusive. 
An  Act  to  alter  certain  duties  of  stamps  and  assessed  taxes,  and  to  regulate 
the  collection  thereof; 
in  part ;  namely, — 

Sections  ten  to  thirteen  inclusive. 
An  Act  for  ^ntin^  relief  from  the  duties  of  assessed  taxes,  and  on  stage 
carriages,  in  certain  cases,  and  to  regulate  the  charging  of  the  duty  payable 
for  taking  or  killing  game  in  Great  Britain  :  and  to  provide  for  the  col- 
lection of  certain  local  taxes  in  Scotland ; 
in  part;  namely, — 
Sections  ten  to  twelve  inclusive. 
An  Act  to  extend  an  exemption  granted  hy  an  Act  of  the  last  session  of 
Parliament  from  the  duties  of  assessed  taxes,  in  respect  of  certain  cairiagei 
with  less  than  four  wheels ;  and  to  amend  the  laws  relating  to  the  ml 
duties ; 
in  part;  namely, — 
Section  three. 
An  Act  to  continue  until  the  fifth  day  of  April  one  thousand  eight  hundred 
and  forty-four  compositions  for  assessed  taxes,  and  to  amend  the  laws 
relating  to  the  land  and  assessed  taxes ; 
input;  namely, — 
Section  seven. 
An  Act  to  continue  until  the  fifth  day  of  April  one  thousand  eight  hundred 
and  forty-five  compositions  for  assessed  taxes,  and  to  amend  the  laws 
relating  to  the  land  and  assessed  taxes,  and  also  the  laws  relating  to 
the  duties  on  profits  arising  from  property,  professions,  trades,  and  offices. 
An  Act  to  continue  until  the  fifth  day  of  Apnl  one  thousand  eight  hundred 
and  forty-six  compositions  for  assessed  taxes,  and  to  amend  oeitain  laws 
relating  to  duties  under  the  management  of  the  Commissioners  of  Stam^M 
and  Taxes. 
An  Act  to  provide  forms  of  proceedings  under  the  Acts  relating  to  the  duties 
of  assessed  taxes,  and  the  duties  on  profits  arising  from  property,  pio- 
fessions,  trades,  and  offices  in  England. 
An  Act  to  explain  and  amend  an  Act  of  the  last  session  relating  to  the  duties 
of  assessed  taxes,  and  to  authorise  justices  of  the  peace  in  IreUnd  to 
administer  oaths  required  in  matters  relating  to  income  tax ; 
input;  namely,— 
Section  five. 


OHAP*   19.] 
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17  &  18  Vict.  c.  85.  - 
19  &  20  Vict.  c.  80.  - 


20  &  21  Vict.  c.  28.   - 


24&25Vict.  c.  91.   - 


25  Vict.  c.  22. 


26  &  27  Vict  c.  33.   - 


27  &  28  Vict.  c.  56.    - 


36  Vict.  c.  8. 


36  Vict.  c.  18. 


37  Vict.  c.  16. 


28  Vict.  c.  30. 


29  &  30  Vict.  c.  64.   - 


30  &  31  Vict.  c.  90.   - 


32  &  33  Vict.  c.  14.   - 


33  Vict-  c.  4. 

33  &  34  Vict.  c.  32. 


34  &  35  Vict.  c.  103.    - 


An  Act  for  better  securing  the  collecting  and  accounting  for  the  land  tax, 
assessed  taxes,  and  income  tax  by  the  collectors  thereof. 

An  Act  to  grant  relief  in  assessing  the  income  tax  on  lands  in  Scotland  in 
respect  of  certain  public  burdens  charged  thereon ;  to  alter  and  regulate 
the  allowances  to  clerks  to  the  Commissioners  of  Income  Tax ;  and  to 
amend  the  laws  relating  to  the  land,  assessed,  and  income  taxes,  and 
the  redemption  and  purdiase  of  the  land  tax  ; 
in  part;  namely, — 

I  Sections  two  and  four. 

An  Act  to  amend  the  laws  relating  to  the  payment  of  the  land  and  assessed 
taxes  and  property  and  income  tax  in  Scotland ; 
in  part;  namely, — 
Section  two. 
An  Act  to  amend  the  laws  relating  to  the  Inland  Revenue ; 
in  part ;  namely, — 
Sections  37  to  45  inclusive. 
An  Act  to  continue  certain  duties  of  Customs  and  Inland  Revenue  for  the 
service  of   Her  Majesty,  and  to  grant,  alter,  and  repeal  certain  other 
duties ; 
in  part;  namely, — 
Sections  forty-two  to  for^-flve  inclusive. 
An  Act  for  granting  to  Her  Maies^  certain  duties  of  Inland  Revenue,  and 
to  amend  the  laws  relating  to  the  Inland  Revenue ; 
in  part ;  namely, — 
Section  twenty-three. 
An  Act  for  granting  to  Her  Migesty  certain  stamp  duties,  and  to  amend  the 
laws  relating  to  tne  Inland  Revenue ; 
in  part,  namely, — 

Sections  fifteen  and  nineteen. 
An  Act  to  grant  certain  duties  of  Customs  and  Inland  Revenue ; 
in  part;  namely,-^ 
Section  five. 
An  Act  to  amend  the  laws  relating  to  the  Inland  Revenue ; 
in  part;  namely, — 

Sections  seventeen  and  eighteen. 
An  Act  to  alter  certain  duties  and  to  amend  the  laws  relating  to  the  Inland 
Revenue ; 
in  part;  namely, — 
Section  twenty-six. 
An  Act  to  grant  certain  duties  of  Customs  and  Inland  Revenue,  and  to 
repeal  and  alter  other  duties  of  Customs  and  Inland  Revenue ; 
in  part;  namely, — 

Part  II.,  sections  five  to  eleven  inclusive. 
Income  Tax  Assessment  Act,  1870. 
The  Customs  and  Inland  Revenue  Act,  1870; 
in  part ;  namelj,— 
Part  V.  (section  sixteen.) 
The  Customs  and  Inland  Revenue  Act,  1871 ; 
in  part;  namely,-- 
Section  thirty. 
An  Act  to  make  provision  for  the  assessment  of  income  tax,  and  as  to 
assessors  in  the  metropolis; 
in  part,  namely, — 
Sections  one  and  two. 
The  Customs  and  Inland  Revenue  Act,  1873  ; 
in  part;  namely, — 

Sections  six  to  nine  inclusive. 
The  Customs  and  Inland  Revenue  Act,  1874; 
in  part;  namely, — 

Sections  eight  to  ten  inclusive. 
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[chap.  19. 


41  Vict,  c,  15. 


42  &  43  Vict.  c.  21.    - 


The  Customs  and  Inland  Revenue  Act,  1878; 
in  part;  namely, — 
Sections  fourteen  and  fifteen. 
The  Customs  and  Inland  Revenue  Act,  1879; 
in  part ;  namely, — 
Sections  nineteen  to  twenty-five  inclusive. 


The  FOURTH  SCHEDULE. 


6eetioiiii»7. 


Enactments  in  which  a  reference  to  this  Act  is  to  be  substitated. 


38  Geo.  3.  c.  5. 


48  Geo.  3.  c.  161.      - 
[ss.  10, 15, 17, 65, 69, 

62,  and  77-] 


48  Geo.  3.  c.  56. 
[Sch.  A.] 


67  Geo.  3.  c.  25. 
[ss.  1,  2,  3,  and  4.] 


6  Geo.  4.  c.  44. 

[s.  4.1 

4  &  6  Will.  4.  c.  60.  - 
[ss.  2,  5,  8,  and  9.] 

6  &  6  Will.  4.  c.  20.  - 
[ss.  4,  6,  8,  and  9.] 

6  &  7  WilL  4.  c.  28.  - 


6  &  6  Vict.  c.  36.       - 
6  &  6  Vict.  c.  37. 
[ss.  3,  4,  6,  and  6.] 

12  Vict.  c.  1. 


16  &  17  Vict.  c.  34.  - 
23  Vict.  c.  14. 

29  Vict.  c.  36. 

[8.  8.] 

34  &  36  Vict.  c.  103. 

[s.  31.] 
41  Vict.  c.  16. 
[88. 12, 13,  and  16.J 


An  Act  for  granting  to  His  Majesty  an  aid  by  a  land  tax  to  be  taised  in  Great 
Britain  for  the  service  of  the  year  one  thousand  seven  hundred  and  ninety- 
eight. 

An  Act  for  repealing  the  several  duties  under  the  management  of  the  Com- 
missioners lor  the  AfiPairs  of  Taxes,  and  granting  new  duties  in  lieu  thereof; 
for  granting  new  duties  in  certain  cases  therein  mentioned ;  for  repealing 
the  duties  of  excise  on  licenses,  and  on  carriages  constructed  by  coach- 
makers,  and  granting  new  duties  thereon,  under  the  management  of  the 
said  Conunissioners  for  the  AStam  of  Taxes ;  and  also  new  duties  on 
persons  selling  carriages  by  auction  or  on  commission. 

An  Act  for  repealing  the  duties  of  assessed  taxes,  and  granting  new  duties  in 
lieu  thereof,  and  certain  additional  duties  to  be  oonsolidi^d  therewith ; 
and  also  for  repealing  the  stamp  duties  on  game  certificates,  and  granting 
new  duties  in  lieu  thereof,  to  be  placed  under  the  management  of  the 
Commissioners  for  the  AfEairs  of  Taxes. 

An  Act  to  explain  and  amtod  an  Act  made  in  the  forty-eighth  year  of  His 
present  Msjesty,  for  repealing  the  duties  of  assessed  taxes,  and  granting 
new  duties  in  lieu  thereof ;  and  to  exempt  such  dweUing-houaes  as  may  be 
employed  for  the  sole  purpose  of  trade,  or  of  lodging  jgooda,  waxes,  or 
merchandize  from  the  duties  charged  by  tiie  said  Act  (23ra^May  1817). 

An  Act  for  allowing  persons  to  compound  for  their  assessed  taxes  for  the 
remainder  of  the  periods  of  composition  limited  by  former  Acts,  and  far 
granting  relief  in  certain  cases. 

An  Act  to  amend  the  laws  relsting  to  the  land  tax,  and  to  consolidate  the 
boiurds  of  stamps  and  taxes. 

An  Act  to  consolidate  certain  offices  in  the  collection  of  the  revenues  of 
stamps  and  taxes,  and  to  amend  the  laws  relating  thereto. 

An  Act  to  enable  persona  to  make  deposits  of  stock  or  Exchequer  bills  in 
lieu  of  giving  security  by  bond  to  the  Postmaster  General,  and  Com- 
roissioners  of  Land  Revenue,  Customs,  Excise,  Stamps,  and  Taxes. 

The  Income  Tax  Act,  1842. 

An  Act  to  continue  until  the  fifth  day  of  April  one  thousand  eight  hundred 
and  forty-four  compositions  for  assessed  taxes ;  and  to  amend  the  laws 
relating  to  the  land  and  assessed  taxes. 

An  Act  to  consolidate  the  Board  of  Excise,  and  Stamps,  and  Taxes  into  cme 
Board  of  Conunissioners  of  Inland  Revenue,  and  to  make  proviaioa  for  the 
collection  of  such  revenue. 

The  Income  Tax  Act,  1863. 

An  Act  for  granting  to  Her  Migesty  duties  on  profits  arising  from  proper^, 
professions,  trades,  and  offices. 

An  Act  to  grant,  alter,  and  repeal  certain  duties  of  Customs  and  Inland 
Revenue,  and  for  other  purposes  relating  thereto. 

The  Customs  and  Inland  Revenue  Act,  1871. 

The  Customs  and  Inland  Revenue  Act,  1878. 
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Chap.  20. 
Inland  Revenue  Acty  1880. 


ABSTRACT   OP  THB   BNACTMKKTS. 

1.  Shwrt  Title. 

2.  Interpretation  of  terms. 

Part  I. 
Malt. 

Repeal  of  Duties  on  Malt  and  Provisions  as  to  Malt  in  Stock, 

3.  Repeal  of  excise  duties  on  malt,  Sfc, 

4.  Customs  duties  on  malt,  Sfc,  to  cease. 

5.  Allowance  on  malt  in  stock. 

6.  Rules  to  be  observed  by  malt  trader  on  claiming  allowance. 

7.  Mode  of  payment  of  allowance. 

8.  Oficer  may  enter  premises  of  malt  trader. 

9.  Malt  traders  who  have  sold  malt  as  duty  paid  to  deduct  or  repay  the  allowance. 


Part  II. 

Brewers  and  Excise  Duty  on  Beer. 

10.  Brewers  licence. 

11.  Excise  duty  on  beer. 

12.  Equivalent  of  "  bushel  of  malt "  in  com  or  sugar,  and  definition  of  expression. 

13.  Regulations  as  to  charge  of  duty. 

14.  Mode  of  ascertaining  gravity  and  quantity. 

15.  Mode  of  ascertaining  original  gravity. 

16.  Payment  of  duty. 

17.  Power  to  distrain  for  duties  in  arrear. 

18.  Loss  by  fire,  ^c. 

As  to  Brewers  for  Sale. 

19.  Certain  persons  to  be  deemed  brewers  for  sale. 

20.  A  brewing  book  to  be  delivered  to  brewers  for  sale  and  provisions  to  be  observed  in  relation  thereto 

21.  Marking  of  vessels  and  rooms  and  positions  of  vessels. 

22.  Entry  of  premises. 

23.  Provisions  as  to  operations  in  course  of  brewing. 

24.  Provision  for  case  of  excess  in  gravity  of  worts. 

25.  Provisions  as  to  the  separation  and  the  mixing  of  brewings. 

26.  Power  for  officer  to  take  samples. 

27*  Penalty  for  concealing  worts  or  beer,  or  adding  sugar  thereto  after  duty  charged. 

28.  Brewer  to  provide  scales,  weights,  ladders,  ^c, 

29.  Power  of  entry  and  examination  by  officers. 

30.  Power  to  enter  and  search  for  concealed  pipes,  8fc. 

31.  Obstruction  of  officers. 

As  to  Brewers  other  than  Brewers  for  Sale. 

32.  A  brewing  paper  to  be  delivered  to  brewers  other  than  brewers  for  sale  for  the  purpose  of  entries 

therein. 

33.  Provisions  as  to  charge  and  payment  of  duty. 

34.  Beer  brewed  to  be  for  domestic  use, 
36.  Power  of  entry. 

Drawback  on  Beer, 
36.  Drawback  on  beer  exported. 
37'  Provisions  as  to  the  drawback. 

38.  Samples  to  ascertain  gravity  of  beer  for  export. 

39.  As  to  debenture  for  payment  ^drawback. 
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Part  III. 

Licences  for  the  Sale  of  Liquors  by  Retail, 

40.  Meaning  of  terms, 

41.  Alteration  of  the  duties  on  certain  excise  licences. 

42.  Duties  on  licences  for  the  retailing  of  beer  and  wine, 

43.  Alteration  of  duties  on  licences  to  retailers  of  spirits,    • 

44.  Extension  of  six-day  and  early  closing  licences  to  the  United  Kingdom. 

45.  Duties  on  licences  for  the  sale  of  liquors  and  tobacco  in  boats. 

Supplementary, 

46.  Powers  and  provisions  to  be  applied  to  Excise  duties,  drawbacks,  and  licences  under  this  Act. 

47.  Construction  of  term  "  exdseable  liquors  "  in  billiard  licence. 

48.  Saving  rights  under  certain  charters. 

49.  Repeal  of  enactments  in  second  schedule. 


Part  IV. 
Income  Tax, 


50.  Grant  of  additional  duties  of  income  tax, 

51.  Provisions  for  securing  additional  duties  on  dividends,  ^c,  and  as  to  right  of  deduction. 

52.  Relief  to  owner-occupiers  of  land. 

Part  V. 
Stamps, 

53.  Composition  for  stamp  duty  on  transfers  qf  debenture  and  other  stocks  of  municipal  corporations. 

54.  Amendment  of  existing  Acts  as  to  composition  for  stamp  duty. 

55.  Application  of  money  received  for  composition  to  the  reduction  of  the  National  Debt. 

56.  Stamp  on  letter  of  renunciation  may  be  adhesive, 

57.  The  returns  of  certain  banking  companies  need  not  be  advertised. 

Schedules. 


An  Act  to  repeal  the  duties  on  Malt,  to 
grant  and  alter  certain  duties  of  In- 
land Bevenue,  and  to  amend  the  Laws 
in  relation  to  certain  other  duties. 

(12th  August  1880.) 

Most  Gracious  Sovereign, 
We,  Your  Mijesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliunent 
assembled,  towards  raising  the  necessary  supplies 
to  defray  Your  Mijesty's  public  expenses,  and 
making  an  addition  to  the  public  revenue,  have 
freely  and  voluntarily  resolved  to  give  and  g^nt 
unto  Your  Muesty  the  several  duties  herein-after 
mentioned,  and  do  therefore  most  humbly  beseech 
Your  Majesty  that  it  may  be  enacted ;  and  be  it 
enacted  b^  the  Queen's  most  Excellent  Muestv, 
by  and  with  the  advice  and  consent  of  the  Lords 
^iritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  au- 
thority of  the  same,  as  follows  : 

1.  This  Actmay  be  cited  as  the  Inland  Revenue 
Act,  1880. 

2.  In  this  Act  each  of  the  following  terms 
shall  have  the  meaning  assigned  to  it  by  this 
section,  unless  it  is  otherwise  expressly  provided, 
or  tiiere  is  something  in  the  subject  or  context 
inconsistent  therewith : 


t( 


t( 


t( 


« 


it 


€t 
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Person  "  includes  a  body  of  persons,  whether 

corporate  or  unincorporate. 

Malt  trader''  means  and  includes  a  maltster 

or  maker  of  malt,  a  dealer  in  malt»  a  toseter 

of  malt,  a  brewer  of  beer  for  sale,  and  a 

vinegar  maker. 

Beer  "  includes  ale,  porter,  spruce  beer,  and 

black  beer,  and  any  other  desciipftkm  oi 

beer. 

Brewer  "  means  a  brewer  of  beer. 

Sugar"   means    any  saccharine    aubstaoee, 

extract,  or  syrup,  and  includes  any  material 

capable  of  being  used  in  brewing    except 

malt  or  corn. 

Commissioners'*  means  Commissioiicn  of 

Inland  Revenue. 

Collector"  means  the  collector  of  Inland 

Revenue  for  the  collection  in  which   the 

premises  of  a  brewer  are  situate,  and  includes 

a  person  acting  as  such  collector. 

Officer  "  means  officer  of  Inland  Revenue. 

Proper  officer"  means  the   officer  of  the 

division  or  ride  in  which  the  uremiaeB  of  a 

brewer  are  situate,  and  indudes  a   person 

acting  as  such  officer,  and  also  any  officer 

superior  in  matters  of  exdse  to  such  officer. 

Prescribed"    and    "approved"    mean    re- 

spectivel]r  prescribed  or    approved  by  the 

Commissioners. 
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Part  I. 

Malt. 

Repeal  of  Duties  on  Malt  and  Provisions  as  to 

Malt  in  Stock, 

3.  On  the  first  day  of  October  one  thousand 
eight  hundred  and  eighty^  the  following  duties 
of  excise  shall  cease  to  be  charged  and  payable ; 
(that  is  to  say,) 

The  duties  on  malt ; 

The  duty  on  sugar  used  by  any  brewer  of  beer 
for  sale  in  the  brewing  or  making  of  beer,  or 
in  the  preparation  therefrom  of  any  liquor 
or  substance  to  be  used  as  colouring  in  the 
brewing  or  making  of  beer ; 
The  duties  on  licences  to  be  taken  out  by — 
A  maltster  or  maker  of  malt ; 
A  roaster  of  malt ; 
A  dealer  in  roasted  malt ;  and 
A  brewer  of  beer  for  sale ; 
And  the  drawbacks  of  excise  now  payable  on 
malt  and  beer  shall  cease  to  be  allowed. 

4.  On  and  after  the  first  day  of  October  one 
thousand  eight  hundred  and  eighty  the  duties 
of  customs  on  the  following  articles,  viz.,  malt, 
vinegar  and  pickles  preserved  in  vinegar,  shall 
cease  and  determine.  And  the  prohibition  con- 
tained in  the  forty-second  section  of  the  Customs 
Consolidation  Act,  1876,  so  far  as  respects  ex- 
tracts, essences,  or  concentrations  of  malt,  shall 
on  that  day  cease  and  be  removed. 

5.  There  shall  be  paid  or  allowed  to  every  malt 
trader  for  all  dry  unground  malt  produced  to, 
and  taken  account  of  by,  the  proper  officer,  and 
the  quantity  thereof  ascertainea  between  the 
twenty-seventh  and  thirtieth  days  of  September 
one  thousand  eight  hundred  and  eighty,  both 
days  inclusive,  as  his  stock  and  in  his  custody 
and  possession,  and  for  which  duty  shall  have 
been  paid  or  charged,  the  several  allowances  and 
sums  of  money  following ;  (that  is  to  say,) 

For   every    bushel    of   such    malt    made    in 
England  from  barley,  or  any  other  com, 
two  shillings  and  sevenpence,  with  five  per 
centum  thereon ; 
For  every  bushel  of  such  malt  made  in  Scot- 
land or  Ireland  from  barley,  or  any  other 
corn,  except  bear  or  bigg,  two  shillings  and 
sevenpence,  with  five  per  centum  thereon ; 
And  for  every  bushel  of  such  malt  made  in 
Scotland  or  Ireland  from  bear  or  bigg  only, 
without  any  mixture  of  barley  or  tknj  other 
com  therewith,  two  shillings,  with  nve  per 
centum  thereon : 
Provided,  that,  from  the  quantity  of  all  brown 
or  porter  malt,  and  roasted  or  black  malt,  there 
shall  be  deducted  twenty  per  centum  for  the 
swell  and  increase  thereof  over  the  quantity  of 
jiuch  malt  charged  with  duty ;  but  if  such  malt 
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shall  be  screened  and  cleaned,  there  shall  be 
deducted  fifteen  per  centum  only,  and  from  all 
other  unscreened  or  partially  screened  malt  there 
shall  be  deducted  five  per  centum,  and  the 
allowance  shall  be  computed  and  paid  or  allowed 
only  on  the  remaining  quantity  of  such  malt 
after  making  such  deductions  respectively. 

6.  (1.)  Every  malt  trader  claiming  allowance 
in  respect  of  any  malt  must,  in  order  to  entitle 
him  to  the  allowance,  observe  the  following 
rules: — 

(a.)  He  must  give  notice  in  writing  to  the 
proper  officer  three  days  previously  to 
the  said  twenty-seventh  day  of  Sep- 
tember one  thousand  eight  hundred 
and  eighty,  of  his  name  and  place  of 
abode,  the  description  of  the  business 
carried  on  by  him  as  a  malt  trader,  and 
the  place  where  the  malt  is  deposited, 
and  whether  the  malt  is  fully  screened 
or  otherwise : 
(b,)  The  malt  must  be  completely  dried  and 

finished : 
(c.)  Before  the  said  twenty-seventh  day  of 
September  one  thousand  eight  hundred 
and  eighty  the  malt  must  be  placed  so 
as  to  enable  the  officer  conveniently 
to  gauge  the  same  and  ascertain  the 
quantity  thereof : 
(d.)  In  case  any  corn  shall  be  in  operation  for 
making  into  malt  at  any  time  between 
the  said  twenty-seventh  and  thirtieth 
days  of  September  one  thousand  eight 
hundred  and  eighty,  both  inclusive, 
and  shall  be  actually  made  into  malt, 
dried  and  finished,  before  the  time 
when  the  officer  shall  first  take  an 
account  of  the  malt  in  the  stock  of 
the  malt  trader,  he  shall  be  entitled  to 
claim  allowance  in  respect  of  such  malt 
upon  giving  twelve  hours  previous 
notice  in  writing  to  the  proper  officer, 
specifving  the  quantity  of  such  malt, 
and  the  place  where  the  same  is  de- 
posited, and  whether  it  is  fully  screened, 
or  otherwise;  and  all  such  malt  shall 
be  kept  separate  from  all  other  malt, 
and  so  as  to  enable  the  officer  con- 
veniently to  gauge  the  same  and  take 
an  account  thereof : 
(e.)  The  malt  trader  shall  not  alter  the  posi- 
tion of  any  malt  in  respect  of  which  an 
allowance  is  claimed  or  remove  the 
same  or  any  part  thereof  until  after  the 
said  thirtietn  day  of  September  one 
thousand  eight  hundred  and  eighty, 
and  after  the  officer  shall  have  gauged 
the  same  and  taken  an  account  thereof. 
(2.)  If  any  licensed  brewer  shall  be  desirous  of 
making  use  of  any  malt  belonging  to  him  in 
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respect  of  which  an  allowance  has  been  claimed, 
he  may  do  so  upon  giving  to  the  proper  officer 
twenty-four  hours  previous  notice  in  writing 
specifying  the  quantity  intended  to  be  used. 

(3.)  If  from  any  inevitable  accident  or  un- 
foreseen circumstance  a  malt  trader  shall  be 
prevented  from  receinng  into  his  stock,  before 
the  said  twenty-seventh  day  of  September  one 
thousand  eight  hundred  ancl  eighty,  and  in  time 
to  enable  him  to  comply  with  the  foregoing  rules, 
any  malt  which  shall  have  been  delivered  to  any 
common  carrier  to  be  conveyed  to  such  malt 
trader  within  seven  days  previously  to  the  said 
last-mentioned  day,  the  Commissioners  may, 
upon  proof  to  their  satisfaction  of  the  facts  and 
that  no  fraud  has  been  committed  or  intended 
with  regard  to  such  malt,  grant  to  such  malt 
trader  the  allowance  in  respect  thereof  subject  to 
such  regulations  as  they  may  make  in  that 
behalf. 

7.  (1.)  When  an  account  has  been  finally 
taken  of  any  malt  the  proper  officer  shall  give  to 
the  malt  trader  a  ccrlificate  in  the  prescribed 
form,  specifying  the  quantity  of  the  malt  for 
which  he  shall  be  entitled  to  an  allowance,  and 
the  amount  of  such  allowance. 

(2.)  Upon  the  production  of  the  certificate  to 
the  collector  with  a  declaration  made  by  the  malt 
trader  before  a  justice  of  the  peace,   or  such 
collector,  stating  as  follows  : 
{a.)  That  all  duties  have  been  paid  or  charged 
in  respect  of  the  malt  specified  in  the 
certificate ; 
(5.)  That  no  part  of  such  malt  has  been  taken 
account  of  more  than  once  for  the  pur- 
pose of  obtaining  an  allowance ; 
(c.)  That  the  malt  is  of  the  respective  kinds  men- 
tioned in  the  certificate,  and  was  at  the 
time  specified  therein  in  the  custody  or 
possession  of  such  malt  trader  as  his 
property,  or  for  the  use  of  some  other 
malt  trader ; 
(d,)  That  the  statements  in  the  certificate  are 
true,  and  that  no  fraud  was  practised 
upon  the  officer  taking  the  account, 
the  collector  shall  pay  to  the  malt  trader  the  sum 
specified  in  the  certificate  on  or  within  six  days 
wter  the  twentieth  day  of  November  one  thousand 
eight  hundred  and  eighty,  if  the  duties  upon  such 
malt  have  been  paid,  or  shall  cancel  any  charge 
which  has  been  made  in  respect  of  the  said  malt, 
if  the  duties  have  not  been  paid. 

(3.)  If  any  person  shall  knowingly  make  any 
alteration  in  any  certificate,  or  make  use,  or 
attempt  to  make  use,  of  any  untrue  certificate,  or 
shall  make  any  false  statement  in  any  such  decla- 
ration, he  shall  incur  a  fine  of  five  hundred 
pounds. 

8.  (1.)  An  officer  may  at  any  time  in  the  day- 


time, between  the  said  twenty-seventh  and  thirtieth 
days  of  September  one  thousand  eight  huadred 
and  eighty,  both  inclusive,  enter  every  house  or 
other  place  where  any  malt,  in  respect  of  which 
an  allowance  has  been  claimed,  is  deposited,  and 
inspect  and  examine  the  same. 

(2.)  Every  malt  trader  who  shall  claim  allow- 
ance shall,  m  order  to  entitle  him  thereto,  with 
his  servants  and  workmen,  whenever  required  bj 
an  officer,  aid  and  assist  in  the  examination, 
gauging,  measuring,  and  taking  aeconnt  of  the 
malt. 

(3.)  If  any  person  shall  obstruct  or  hinder  an 
officer  in  the  execution  of  any  of  his  powers  in 
relation  to  malt  subject  to  allowance,  or  shall 

Practise  any  fraud  or  contrivance  with  intent  to 
eceive  an  officer  in  taking  any  such  account  as 
aforesaid,  or  whereby  Her  Majesty  may  be  de- 
frauded, he  shall  for  every  such  offmoe  incur  a 
fine  of  two  hundred  pounds,  and  all  malt  in 
respect  of  whicli  any  such  offence  is  committed 
shall  be  forfeited. 

9.  Every  malt  trader  who  shall  have  sold  or 
delivered,  or  shall  have  contracted  to  sell  or  de- 
liver, any  malt  as  duty  paid,  but  in  reaped  of 
which  an  allo^^nce  is  granted  under  this  Act, 
shall  deduct  from  the  purchase  money,  or  if  the 
purchase  money  has  been  paid,  shall  repay,  the 
amount  of  any  allowance  which  may  be  granted 
to  such  malt  trader  in  respect  of  such  malt. 


Part  II. 
Brewers  and  Excise  Duty  on  Beer, 

10.  (1.)  On  and  after  the  first  day  of  October 
one  thousand  eight  hundred  and  eighty,  there 
shall  be  granted  and  paid  for  the  use  of  Her 
Majesty,  her  heirs  and  successors,  the  following 
duties  of  excise  on  licences  to  be  taken  out 
annually  by  brewers  in  the  United  Kingdom; 
(that  is  to  say,) 

Jt    s,d. 

On  a  licence  to  be  taken  out  by  a 
brewer  for  sale  -  -  -       1     0    t) 

On  a  licence  to  be  taken  out  by 
any  other  brewer  -  -      0    6    0 

(2.)  Every  such  licence  shall  be  in  such  form 
as  the  Commissioners  shall  direct,  shall,  wheaerer 
issued,  be  granted  only  on  payment  in  full  of  the 
the  duties  respectively,  and  shall  expire  oa  the 
thirtieth  day  of  September  in  each  year. 

(3.)  If  any  person  shall  brew  beer  without 
having  in  force  a  proper  licence  under  this  Act, 
he  shall  incur  a  fine  of  one  hundred  poonda,  and 
all  worts,  beer,  and  vessels,  ut^i^U,  and  materials 
for  brewing  in  his  possession  shall  be  forfeited. 

11.  On  and  after  the  first  day  of  October  one 
thousand  eight  hundred  and  eighty,  there  ahall 
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be  charaed,  coUecied^  levied,  and  paid  for  the 
use  of  Her  Majesty,  her  heirs  and  successors,  in 
respect  of  beer  brewed  in  the  United  Kingdom,  a 
duty  calonlated  according  to  the  specific  gravity 
of  the  worts  thereof;  that  is  to  say. 

Upon  every  thirty-six  gallons  of  worts  of  a 
specific  gra^dty  of  one  thousand  and  fifty- 
seven  degrees  the  duty  of  six  shillings  and 
threepence; 
and  so  in  proportion  for  any  difference  in  quan- 
tity or  gravity. 

12.  Forty-two  pounds  weight  of  malt  or  corn 
of  any  descriptionj  or  twenty-eight  pounds  weight 
of  sugar,  shall  be  deemed  the  equivalent  of  a 
bushel  of  malt ;  and  the  expression  "  bushel  of 
malt  *'  shall  include  either  of  its  equivalents,  or 
any  quantities  of  malt,  com,  and  sugar,  or  any 
two  of  those  materials,  as  by  relation  to  such 
equivalents,  shall  be  equal  to  a  bushel  of  malt. 

13.  (1.)  Every  brewer  shall  be  deemed  to  have 
brewed  thirty-six  gallons  of  worts  of  the  gravity 
of  one  thousand  and  fif ty^seven  degrees  for  every 
two  bushels  of  malt  entered  or  used  by  him  in 
brewing. 

(2.)  The  duty  on  beer  brewed  by  a  brewer  other 
than  a  brewer  for  sale  shall  be  charged  on  the 
quantity  of  worts  by  relation  to  materials  as 
aforesaid. 

(3.)  The  duty  on  beer  brewed  bv  a  brewer  for 
sale  shall  be  charged  in  respect  of  every  thirty- 
six  gallons  of  worts  produced  of  the  gravity  or 
original  gravity  of  one  thousand  and  fifty-seven 
degrees,  and  so  in  proportion  for  any  difference  in 
quantity  or  gravity  as  entered  in  the  book  by  the 
brewer,  or  as  ascertained  by  the  officer,  whicnever 
is  higher. 

(a.)  If  the  amount  of  worts  deemed  to  have 
been  brewed  by  relation  to  materials 
exceeds  in  quantity  and  gravity  by  more 
than  four  per  centum  the  worts  pro- 
duced from  such    materials,  the  auty 
shall  be  charged  in  respect  of  the  excess 
over  and  above  the  four  per  centum. 
(6.)  In   respect  of  such    accidental  loss  and 
waste  as  arises  in  the  brewing  of  beer,  a 
deduction  of  six  per  centum  shall  be 
made  from  the  quantity  of  worts  pro- 
duced. 
(4.)  Where  the  materials  used  in  brewing  by 
a  brewer  for  sale  are  proved  to  the  satisfaction 
of  the  Commissioners  1k>  be  of  such  a  description 
or  nature  that  some  deduction  from  the  quantity 
chargeable  by   relation  to  materials  should  be 
made,  they  shall  make  such  a  deduction  from 
that  quantity  as  shall,  in  their  opinion,  afford 
just  relief  to  the  brewer. 

14.  (1.)  An  approved  saccharometer  and  tables 
shall  be  used  to  ascertain  the  quantity  by  relation 
to  gravity  of  all  worts;  and,  in  calculating  the 


gravity,  a  degree  of  gravity  shall  be  taken  as 
equal  to  one  thousandth  part  of  the  gravity  of 
distilled  water  at  sixty  degrees  Fahrenheit. 

(2.)  The  quantity  and  gravity  so  ascertained 
shall  be  deemed  to  be  the  true  quantity  and 
gravity  of  such  worts. 

15.  When  fermentation  has  commenced  in  any 
worts  so  that  the  original  gravity  cannot  be 
ascertained  by  the  saccharometer,  such  gravity 
may  be  determined  in  the  following  manner : 

(1.)  A  sample  is  to  be  taken  from  any  part  cf 
such  Avorts  and  a  definite  quantity 
thereof  by  measure  at  the  temperature  of 
sixty  degrees  Fahrenheit  shall  be  dis- 
tilled : 

(2.)  The  distillate  and  residue  shall  each  be 
made  up  with  distilled  water  to  the 
original  measure  of  the  quantity  before 
distillation,  and  the  gravity  of  each  shall 
be  ascertained : 

(3.)  The  number  of  degrees  by  which  the 
gravity  of  the  distillate  is  less  than 
the  gravity  of  distilled  water,  shall  be 
deemed  the  spirit  indication  of  the 
distillate : 

(4.)  The  degrees  of  original  gravity  standing 
opposite  to  such  spirit  indication  in  the 
Table  in  the  first  schedule  to  this  Act 
added  to  the  specific  gravity  of  the 
residue  shall  be  deemed  to  be  the 
original  gravity  of  the  worts. 

16.  The  duty  on  beer  shall  become  due 
immediately  on  the  same  being  charged  by  the 
officer,  but,  in  the  case  of  a  brewer  for  sale,  the 
Commissioners  may  cause  the  charge  to  be  made 
up  at  the  dose  of  each  month  in  respect  of  all 
the  brewings  during  that  month,  and,  in  that 
case,  the  aggregate  of  the  amounts  of  worts 
deemed  to  be  brewed  by  relation  to  materials, 
and  the  aggregate  of  the  amounts  of  worts 
produced  shall  be  treated  as  worts  deemed  to  be 
brewed  or  produced  in  one  brewing,  and  the 
Commissioners  may,  if  they  think  fit,  defer  the 
payment  of  the  duty  upon  such  terms  as  may  be 
prescribed  :  Provided,  that  the  time  for  payment 
shall  not  be  later  than  the  fifteenth  day  of  the 
month  succeeding  the  month  in  which  the  duty 
v^s  charged. 

17.  (1.)  If  any  duty  payable  by  a  brewer 
remains  unpaid  after  the  time  within  which  it  is 
payable,  the  collector  may,  by  warrant  signed  by 
nim,  empower  any  person  to  distrain  all  beer, 
malt,  or  other  materials  for  brewing,  vessels,  and 
utensils  belonging  to  the  brewer,  or  in  any 
premises  in  the  use  or  possession  of  the  brewer 
or  of  any  person  on  his  behalf  or  in  trust  for  him, 
and  to  sell  the  same  by  public  auction,  giving 
six  days'  previous  notice  of  the  sale. 
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(2.)  The  proceeds  of  sale  shall  be  applied  in  or 
towards  payment  of  the  costs  and  expenses  of 
the  distress  and  sale,  and  in  or  towards  payment 
of  the  duties  due  from  the  brewer,  and  the 
surplus,  if  any,  shall  be  paid  to  the  brewer. 

(3.)  In  the  event  of  any  beer,  malt,  or  other 
materials  being  so  distrained,  the  brewer  may,  at 
any  time  before  the  day  appointed  for  the  sale, 
remove  the  whole  or  any  part  thereof  on  paying 
to  the  collector  in  or  towards  payment  of  the  duty, 
the  true  value  of  the  beer,  malt,  or  other 
materials. 

18.  When  any  materials  upon  which  a  charge 
of  duty  has  been  made,  or  any  worts  or  beer, 
shall  be  destroyed  by  accidental  fire  or  other 
unavoidable  cause,  while  the  same  are  on  the 
entered  premises  of  a  brewer,  the  Commissioners 
shall,  on  proof  of  such  loss  to  their  satisfaction, 
remit  or  repay  the  duty  charged  or  paid; 

As  to  Brewers  for  Sale, 

19.  Any  person  who  brews  beer  for  the  use  of 
any  other  person  at  any  place  other  than  the 
premises  of  the  person  for  whose  use  the  beer 
shall  be  brewed,  and  any  person  licensed  to  deal 
in,  or  retail,  beer,  who  brews  beer,  shall  be  deemed 
to  be  a  brewer  for  sale. 

20.  A  book  in  the  prescribed  form  shall  be 
delivered  by  an  oflScer  to  every  brewer  for  sale, 
and  the  following  provisions  shall  have  efEect  in 
relation  to  the  book,  and  to  the  entries  to  be  made 
therein : — 

(1.)  The  brewer  shall  keep  the  book  in  some 
part  of  his  entered  premises  at  all  times 
ready  for  the  inspection  of  the  officera, 
and  shall  permit  any  officer  at  any  time 
to  inspect  the  same  and  make  extracts 
therefi^m. 

(2.)  The  brewer  shall  enter  separately  in  the 
book  the  quantity  of  malt,  com,  and 
sugar  which  he  ^mtends  to  use  in  his 
Qext  brewing,  and  also  the  day  and 
hour  when  such  next  brewing  is 
intended  to  take  place. 

(3.)  The  brewer  shall  make  such  entry,  so  far 
as  respects  the  day  and  hour  of  brewing, 
twenty-four  hours  at  the  least  before  he 
shall  begin  to  mash  any  malt  or  corn, 
or  dissolve  any  sugar,  and  so  far  as 
respects  the  quantity  of  malt,  com,  and 
sugar,  two  hours  at  the  least  before  the 
hour  entered  for  brewing. 

(4.)  The  brewer  shall,  two  hours  at  the  least 
before  the  hour  entered  for  brewing, 
enter  the  time  when  all  the  worts  will 
be  drawn  off  the  grains  in  the  mash 
tun. 

(5,)  The  brewer  shall,  within  one  hour  of  the 
worts  being  collected,  or^  if  the  worts 


be  not  collected  before  nine  in  the  after- 
noon, before  nine  in  the  forenoon  of  the 
following  day,  enter  the  particolazs  of 
the  quantity  and  grayity  <^  the  worts 
produced  irom  each  brewing,  and  also 
the  description  and  number  of  the 
vessel  or  vessels  into  which  the  worts 
have  been  conveyed. 

(6.)  The  brewer  shall,  at  the  time  of  making 
any  entry,  insert  the  date  when  the 
entry  is  made. 

(7.)  The  brewer  ^shall  not  cancel,  obliterate,  or 
alter  any  entry  in  the  book,  or  make 
therein  any  entry  which  is  untme  in 
any  particular. 

(8.)  The  brewer  shall,  if  so  required  by  the 
Commissioners,  send  notice  in  writiDg 
containing  the  prescribed  particulars  to 
the  proper  officer  forty-eight  hours 
before  his  next  brewing  is  intended  to 
take  place. 

For  any  contravention  of  this  section  the 
brewer  shall  incur  a  fine  of  one  hundred  poonds. 


21.  (1.)  Every  brewer  for  sale  mast  cause  to 
be  legibly  painted  with  oil  colour,  and  keep  so 
painted,  on  some  conspicuous  part  of  every  mash 
tun,  underback,  wort  receiver,  copper,  heatinj^- 
tank,  cooler,  and  collecting  and  fermentiiig 
vessel,  intended  to  be  used  by  him  in  his  business 
and  of  the  outside  of  the  door  of  evezy  room  aad 
place  wherein  any  part  of  his  business  is  to  be 
carried  on,  the  name  of  the  vessel,  room,  or 
place,  according  to  the  purpose  for  which  it  is 
intended : 

(2.)  When  more  than  one  vessel,  room,  or 
place  is  used  for  the  same  purpose,  all  such 
vessels,  rooms,  or  places  must  be  marked  by 
progressive  numbers. 

(3.)  All  mash  tuns,  underbacks,  wort  receivers, 
coppers,  heating  tanks,  coolers,  and  collecting 
and  fermenting  vessels,  shall  be  so  placed  aod 
fixed  as  to  admit  of  the  contents  being  aoeurately 
ascertained  by  gauge  or  measure,  and  shall  n<^ 
be  altered  in  shape,  position,  or  capacitT  with>ut 
two  days  previous  notice  in  writing  to  the  proper 
officer. 

(4.)  For  any  contravention  of  this  section  the 
brewer  shall  incur  a  fine  of  one  hundred  pounds. 

22.  (1.)  Every  brewer  for  sale  must,  before  be 
begins  to  brew,  make  entry  in  the  prescribed 
form  of  all  premises,  rooms,  places,  and  resath 
intended  to  be  used  by  him  for  bis  business, 
specifjring  the  purpose  for  which  each  room, 
place,  and  vessel  is  to  be  used,  and  the  mark  by 
which  it  is  distinguished. 

(2.)  The  brewer  must  sign  the  entry,  and 
deliver  it  to  the  proper  officer. 
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23.  (1.)  All  f<rains  in  a  mash  tun  must  be 
kept  untouched  for  the  space  of  one  hour  after 
the  time  entered  in  the  book  as  the  time  for  the 
worts  to  be  drawn  off,  unless  the  officer  has 
attended  and  taken  an  account  of  such  grains. 

(2.)  All  worts  shall  be  removed  successively, 
and  in  the  customary  order  of  brewing,  to  the 
underback,  coppers,  coolers,  and  collecting  and 
fermenting  vessels,  and  shall  not  be  removed 
from  the  mst-mentioned  vessels  until  an  account 
has  been  taken  by  the  officer,  or  until  after  the 
expiration  of  twelve  hours  from  the  time  at  which 
the  worts  are  collected  in  such  vessels. 

(3.)  When  worts  shall  have  commenced  run- 
ning into  a  collecting  or  fermenting  vessel,  the 
whole  of  the  produce  of  the  brewing  shall  be 
collected  within  twelve  hours. 

(4.)  For  any  contravention  of  this  section  the 
brewer  shaU  incur  a  fine  of  fifty  pounds. 

24.  If  the  original  gravity  of  any  worts  con* 
tained  in  the  collecting  or  fermenting  vessels 
shall  at  any  time  be  found  to  exceed  bv  five 
degrees  the  gravity  as  entered  in  the  book  by  the 
brewer,  or  as  ascertained  by  the  officer,  such 
worts  shall  be  deemed  to  be  the  produce  of  a 
fresh  brewing  and  be  charged  with  duty  ac- 
cordingly. 

25.  (1.)  Every  brewer  for  sale  shall  keep  the 
total  produce  of  a  brewing  separate  from  the 
produce  of  any  other  brewing  for  the  space  of 
twenty-four  hours,  unless  an  account  of  the  first- 
mentioned  produce  shall  have  been  sooner  taken 
by  the  officer. 

(2.)  He  shall  not  mix  the  produce  of  one 
brewing  with  that  of  any  other  brewing,  except 
in  his  store  vats  or  casks,  unless  he  shall  have  given 
previous  notice  in  writing  to  the  proper  officer, 
and  he  shall  specify  in  writing  the  quantity  and 
gravity  of  tne  worts  when  mixed :  Provided, 
that  a  brewer  having  weak  worts  of  a  gravity 
not  exceeding  twenty-five  degrees,  may,  if  he 
think  fit,  reserve  tbem  for  mixing  with  the  pro- 
duce of  his  next  brewing,  but  in  such  case  he 
shall  keep  all  such  weak  worts  in  the  coppers, 
heating-tanks,  or  other  vessels  entered  for  the 
purpose. 

(3.)  For  any  contravention  of  this  section  the 
brewer  shall  incur  a  fine  of  one  hundred  pounds. 

26.  (1.)  An  officer  may  take  such  samples  as 
he  may  deem  necessary  of  any  worts  or  beer  or 
materials  for  brewing  in  the  possession  of  any 
brewer  for  sale. 

(2.)  The  brewer  may,  if  he  wishes,  before  any 
such  sample  is  taken,  stir  up  and  mix  together 
all  such  worts,  beer,  or  materials  from  which  the 
sample  is  taken. 

27.  If  any  brewer  for  sale  shall  conceal  any 


worts  or  beer  so  as  to  prevent  any  officer  from 
taking  an  account  thereof,  or  shall  mix  any  sugar 
with  any  worts  or  beer  so  as  to  increase  the 
quantity  or  gravity  thereof  after  an  account  of 
such  worts  or  beer  has  been  taken  by  an  officer 
and  the  duty  has  been  charged  thereon,  he  shall, 
for  every  such  offence,  incur  a  fine  of  one 
hundred  pounds,  and  the  worts  or  beer  in  respect 
of  which  the  offence  is  committed,  together  with 
the  vessels  containing  the  same,  shall  be  for- 
feited. 

28.  (1.)  Every  brewer  for  sale  must  provide 
and  maintain  sufficient  and  just  scales  and 
weights  and  other  necessary  and  reasonable 
appliances  to  enable  the  officers  to  take  account 
of,  or  check  by  weight,  gauge,  or  measure  all 
materials  and  liquids  used  or  produced  in  brewing. 

(2.)  He  must  also  render  all  necessary  assist- 
ance to  the  officers  in  the  taking  of  such  accounts. 

(3.)  He  must  also,  if  required  by  the  officer, 
provide  sufficient  lights,  ladders,  and  other  con- 
veniences. 

(4.)  For  every  contravention  of  this  section  the 
brewer  shall  incur  a  fine  of  one  hundred  pounds. 

29.  (1.)  An  officer  may  at  any  time,  either  by 
day  or  night,  enter  any  part  of  the  entered 
premises  of  a  brewer  for  sale,  to  take  an  account 
of  the  materials  used  or  to  be  used  in  brewing, 
and  of  the  worts  and  beer  produced. 

(2.)  If  an  officer,  after  having  demanded  ad- 
mission into  the  entered  premises  of  a  brewer  for 
sale,  and  declared  his  name  and  business  at  any 
entrance  or  window  thereof,  is  not  immediately 
admitted,  the  officer,  and  any  person  acting  in 
his  aid,  may  at  an^  time,  either  by  day  or  night 
(but  at  nignt  only  m  the  presence  of  an  officer  of 
the  peace},  break  open  any  door  or  window  of 
the  premises,  or  break  through  any  wall  thereof 
for  the  purposes  of  obtaining  admission,  and  the 
brewer  shall  incur  a  fine  of  one  hundred  pounds. 

30.  (1.)  If  any  officer  has  reason  to  suspect 
that  any  private  or  concealed  pipe,  or  conveyance, 
or  vessel,  is  kept  or  made  use  of  by  a  brewer  for 
sale,  he  may,  either  by  day  or  night,  but  at  night 
only  in  the  presence  of  an  officer  of  the  peace, 
break  open  any  part  of  the  premises  of  such 
brewer  and  forcibly  enter  therein,  and  may  break 
up  the  ground  in  or  adjoining  such  premises,  or 
any  wall  thereof,  to  search  for  such  private  or 
concealed  pipe,  or  conveyance,  or  vessel. 

(2.)  If  such  officer  shall  find  any  such  pipe  or 
conveyance,  he  may  enter  any  house  in  the  pos- 
session of  any  other  person  iuto  which  such  pipe 
or  conveyance  may  lead,  and  may  break  up  any 
part  of  such  house  or  premises  to  search  for  the 
vessel  communicating  with  such  pipe. 

(3.)  Every  such  pipe,  conveyance,  or  vessel, 
and  all  beer,  worts,  or  materials  for  brewing 
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found  therein,  shall  be  absolutely  forfeited,  and 
the  brewer  shall  incur  a  fine  of  one  hundred 
pounds. 

(4.)  If  any  damage  is  done  in  the  search,  and 
such  search  is  unsuccessful,  the  damage  shall  be 
made  good. 

31 .  If  any  person  by  himself,  or  by  any  person 
in  his  employ,  obstructs,  hinders,  or  molests  an 
officer  in  the  execution  of  his  duty,  or  any  person 
acting  in  the  aid  of  such  officer,  he  shall  incur  a 
fine  of  one  hundred  pounds. 

As  to  Brewers  other  than  Brewers  for  Sale, 

32.  A  paper  in  the  prescribed  form  shall  be 
delivered  by  an  officer  to  every  brewer,  other  than 
a  brewer  for  sale,  if  chargeable  to  the  duty  on 
beer  under  this  Act,  and  the  following  provisions 
shall  have  efiPect  in  relation  to  the  paper  and  the 
entries  to  be  made  therein : — 

(1.)  The  brewer  shall,  before  commencing  to 
brew,  enter  in  the  paj)er  the  quantity  of 
malt,  corn,  and  sugar  which  he  intends 
to  use  in  the  brewing ; 

(2.)  The  brewer  shall,  on  demand  by  an  officer, 
produce  the  paper  for  his  inspection, 
and  shall  not  cancel,  obliterate,  or  alter 
any  entry  in  the  paper,  or  make  any 
entry  which  is  untrue  in  any  particular ; 

For  any  contravention  of  this  section  the 
brewer  shall  incur  a  fine  often  pounds. 

33.  (1.)  The  Commissioners  may,  when  they 
think  fit,  require  a  brewer  other  than  a  brewer 
for  sale  to  verify  the  entries  in  the  paper  delivered 
to  him  by  a  declaration  to  be  made  by  him  before 
a  justice  of  the  peace  or  an  authorized  officer. 

(2.)  The  charge  of  duty  shall  be  made,  and 
the  duty  shall  be  paid,  at  such  times  as  the 
Commissioners  shaU  appoint. 

(3.)  Provided  that  if  the  annual  value  of  the 
house  occupied  by  the  brewer  does  not  exceed 
ten  pounds,  the  beer  brewed  by  him  shall  not  be 
charged  with  duty. 

34.  (I.)  A  brewer,  other  than  a  brewer  for 
sale,  shall  only  brew  beer  for  his  own  domestic 
use,  or  for  consumption  by  farm  labourers 
employed  by  him  in  the  actual  course  of  their 
labour  or  employment. 

(2.)  The  brewer  shall  only  brew  on  premises 
occupied  by  him,  or,  in  case  the  brewer  occupies 
a  house  of  an .  annual  value  not  exceeding  ten 
pounds,  on  premises  gratuitously  lent  to  him  by 
a  brewer  other  than  a  brewer  for  sale. 

(3.)  If  the  brewer  contravenes  either  of  the 
foregoing  provisions  of  this  section,  or  sells,  or 
offers  for  sale,  any  beer  brewed  by  him,  he  shall 
incur  the  penalty  of  ten  pounds. 


35.  Any  officer  may  at  all  reasonable  times 
enter  and  inspect  any  premises  xutd  for  the 
purposes  of  brewing  by  a  brewer  other  tiun  a 
brewer  for  sale,  and  examine  the  vessek  and 
utensils  used  by  him  for  the  purposes  of  brewing. 

Drawback  on  Beer. 

36.  On  and  after  the  first  day  of  October  one 
thousand  eight  hundred  and  eighty  there  shall 
be  allowed  and  paid  in  respect  of  bear  which 
shall  be  exported  from  the  United  Kingdom  to 
foreign  parts  as  merchandise,  or  shipped  for  use 
as  ship's  stores,  a  drawback  calculatea  accoiding 
to  the  original  gravity  thereof;  (that  is  to  say,) 

Upon  every  thirty-six  gallons  of  an  original 
gravity  of  one  thousand  and  fifty-seven 
degrees  the  drawback  of  six  shillings  and 
threepence, 

and    so    m    proportion    for   any  difference  in 

quantity  or  gravity. 

37.  (1.)  It  shall  be  lawful  for  any  poson  to 
export  as  merchandise  to  foreign  parts,  or  for  use 
as  ship's  stores,  any  beer  bren'ed  by  a  brewer  for 
sale  in  the  United  Kingdom. 

(2.)  The  beer  shall  be  in  such  casks  or  packages 
as  may  be  prescribed,  and  the  person  intenduig 
to  export  the  same  shaU  produce  to  the  proper 
officer  at  the  place  from  which  the  beer  is  to  be 
exported  a  declaration  by  the  brewer  made  beibre 
an  authorized  officer  stating  the  date  upon  which 
the  beer  was  brewed  and  the  original  grmvity 
thereof,  and  that  the  fuU  duties  of  excise  have 
been  charged  thereon. 

(3.)  He  shall  also  give  to  the  said  officer  a 
notice  in  the  prescribea  form  specifying  the  mark 
and  number  on  each  cask  or  package  to  be 
exported,  the  original  gravity  and  quantify  of 
the  beer  therein,  and  the  amount  of  the  dnwback 
claimed. 

3d.  (1.)  An  officer  or  an  officer  ci  customs 
may  take  a  sample  of  beer  from  any  cask  or 
package  produced  for  shipment  on  drawbaok  for 
the  purpose  of  ascertaining  in  the  manner 
authorized  by  this  Act  the  original  giavitj 
thereof. 

(2.)  If  the  gra\ity  so  ascertained,  or  the 
quantity  tested  by  gauge  or  measure,  shall  be 
less  than  the  gravity  or  quantity  stated  in  tiie 
declaration,  and  notice  delivered  to  the  proper 
officer,  or,  if  such  dedaration  or  notice  snll 
contain  any  untrue  statement,  no  drawback  tkoM 
be  payable  in  respect  of  the  beer  therein  rtfewed 
to,  and  the  brewer,  and  also  the  person  intendiiig 
to  export  the  beer,  shall  incur  a  fine  of  fifty 
pounds. 

39.  (1.)  The  officer  of  customs  at  the  port  from 
which  the  beer  is  shipped  shall  endorse  on  the 
notice  a  certificate  of  the  quantity  of  beer  actually 
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exported,  and  at  the  expiration  of  one  month 
from  the  date  of  such  certificate  the  proper  officer 
shall  deliver  to  the  exporter  or  his  agent  a  de- 
benture in  the  prescribed  form  sjjecifying  the 
amonnt  of  the  aravback  payable  in  respect  of 
the  beer. 

(2.)  The  debenture  must  be  presented  to  the 
collector  with  a  declaration  endorsed  thereon 
containing  the  prescribed  particulars,  signed  by 
the  exporter,  and  the  collector  shall  thereupon 
pay  to  the  exporter  the  amount  specified  in  the 
debenture. 

(3.)  Where  a  certificate  of  landing  at  the  port 
of  destination  is  required,  such  certificate  must 
be  delivered  to  the  collector  previously  to  the 
payment  of  the  drawback. 


Duty. 


s. 


d. 


•  Part  III. 


Licences  for  the  Sale  of  Liquors  by  Retail, 

40.  For  the  purposes  of  this  part  of  this  Act 
each  of  the  following  terms  shall  have  the  meaning 
assigned  to  it  in  this  section : 

"  Cider  "  includes  perry : 
"Sweets"  includes  made  wines,  mead,  and 
metheglin : 

*^©ecr  '*  includes  cider  : 
"  Wine  "  includes  sweets. 

41.  On  and  after  the  first  day  of  Jul^  one 
thousand  eight  hundred  and  eighty,  in  heu  of 
the  duties  of  excise  now  payable  on  the  licences 
mentioned  in  this  section  (except  in  the  case  of 
a  licence  to  sell  wine  by  retail  to  be  taken  out 
by  a  grocer  in  Scotland),  there  shall  be  charged 
and  paid  the  duties  following ;  (that  is  to  say,) 

Duty. 

£  s.    d. 


-15    0 


-15    0 


On  a  licence  to  be  taken  out  by  a 
person  for  the  selling  of  cider  by 
retail  in  England 

On  a  licence  to  be  taken  out  by  a 
retailer  of  sweets  in  the  United 
Kingdom 

On  a  licence  to  be  taken  out  by  a 
person  for  the  selling  by  retail 
m  the  United  Kingdom  of  beer 
to  be  consumed  on  the  premises    3  10    0 

On  a  licence  to  be  taken  out  by  a 
person  for  the  selling  by  retail 
in  England  of  beer  not  to  be 
consumed  on  the  premises 

On  a  licence  (additional)  to  be  taken 
out  by  a  licensed  dealer  in  beer 
in  England  or  Ireland  authorising 
him  to  sell  by  retail  beer  not  to 
be  consumed  on  the  premises     -15    0 


1    5    0 


.    3  10    0 


2  10    0 


on 


-400 


-300 


On  a  licence  to  be  taken  out  to  sell 
wine  by  retail  to  be  consumed  on 
the  premises 

On  a  licence  to  be  taken  out  by 
any  person  in  England  or  Ireland 
for  tne  sale  by  retail  in  any  shop 
of  wine  not  to  be  consumed  on 
the  premises       *  -  - 

42.  (1.)  On  and  after  the  first  day  of  July  one 
thousand  eight  hundred  and  eighty,  there  shall 
be  charged  and  paid  upon  licences  for  the  sale 
by  retail  of  beer  and  wme  to  be  taken  out  by  any 
persons  in  the  United  Kingdom  who  may  be 
authorised  to  obtain  the  same,  the  duties  of  excise 
following ;  (that  is  to  say,)  Duty. 

£   s,    d. 
On  a  licence  for  the  sale  by  retail  of 
beer  and  wine  to  be  consumed 
the  premises 
On  a  licence  for  the  sale  by  retail  of 
beer  and  wine  not  to  be  consumed 
on  the  premises    - 
(2.)  Ev&ry  such  licence  shall  be  in  such  form 
as  the  Commissioners  shall  direct,  and  shall  ex- 
pire in  England  or  Ireland  on  the  tenth  day  of 
October,  and  in  Scotland  on  the  fifteenth  day  of 
May,  in  each  year. 

43.  (1.)  On  and  after  the  first  day  of  Jul^  one 

thousand  eight  hundred  and  eighty,  in  heu  of 

the  duties  of  excise  now  payable  on  licences  to  be 

taken  out  by  retailers  of  spirits  in  the  United 

Kingdom,  there  shall  be  charged  and  paid  the 

duties  following ;  (that  is  to  say,) 

Duty. 

£T  d. 

If  the  annual  value  of  the  dwelling- 
house  in  which  the  retailer  shall 
reside  or  retail  spirits,  together 
^lith  the  offices,  courts,  yaros,  and 
gardens  therewith  occupied,  is 
under  10/. 

Is   10/.  and  under  15/. 

31 

i> 
99 
it 
9i 
99 
9> 
ft 
9* 
99 


J> 


15/. 

99 

20/. 

20/. 

99 

25/. 

25/. 

99 

30/. 

30/. 

99 

40/. 

40/. 

99 

50/. 

50/. 

f> 

100/. 

100/. 

}f 

200/. 

200/. 

» 

300/. 

300/. 

)» 

400/. 

400/. 

)» 

500/. 

500/. 

f> 

600/. 

600/. 

>» 

700/. 

700/.  or 

above 

. 

(2.)  The  holder  of  a  licence  to  retail 
chargeable  with  duty  under  this  Act  shall 
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required  to  take  out  any  further  or  other  excise 
licence  to  enable  him  to  sell  beer  or  wine  by 
retaO.  The  holder  of  such  licence  shall  not  be 
liable  for  any  percentage,  discount,  or  other 
charge  more  than  the  amount  stated  in  the  Act. 

(3.)  Any  person  applying  for  a  six  days'  and 
early  closing  licence  for  the  sale  of  spirits  as  an 
auxiliary  only  to  his  business  as  a  restaurateur  or 
eating-house  keeper,  and  not  keeping  an  open 
drinking  bar,  shall  be  entitled  to  nis  licence  at  a 
sum  not  exceeding  thirty  pounds,  no  such  re- 
duction to  be  made  unless  the  licensing  justices 
shall  have  certified  by  indorsement  on  their  certi- 
ficate that  the  nature  of  the  business  carried  on 
by  the  applicant  justifies  the  reduced  scale  of 
charge. 

(4.)  Where  in  the  case  of  premises  of  the  value 
of  fifty  pounds  or  upwards  it  shall  be  proved  to 
the  satisfaction  of  the  Commissioners  that  the 
premises  are  structurally  adapted  for  use  as  an 
mn  or  hotel  for  the  reception  of  guests  and  tra- 
vellers desirous  of  dwelling  therein,  and  are 
mainly  so  used,  the  amount  of  duty  to  be  paid  on 
a  licence  to  retail  spirits  shall  not  exceed  twenty 
pounds.  Provided  that  the  relief  under  this 
subsection  shall  not  be  given  in  case  any  portion 
of  the  premises  is  set  apart  and  used  as  an  ordinary 
public-house  for  the  sale  and  consumption  therein 
of  liquors,  and  the  annual  value  of  such  portion, 
in  the  opinion  of  the  Commissioners,  exceeds 
twenty-five  pounds. 

(5.)  The  amount  of  duty  to  be  paid  for  a  licence 
to  reteil  spirits  in  any  theatre  granted  under  the 
provisions  contained  in  the  seventh  section  of  the 
Act  of  the  fifth  and  sixth  years  of  the  reign  of 
King  William  the  Fourth,  chapter  thirty-nine, 
shall  not  exceed  twenty  pounds. 

(6.)  The  expression  "retailers  of  spirits,"  as 
used  in  this  section,  does  not  include  a  spirit 
grocer  in  Ireland,  as  defined  by  section  eighty- 
one  of  the  Licensing  Act,  1872,  or  a  dealer  in 
spirits  selling  spirits  in  bottle  under  an  additional 
licence  authorising  him  in  that  behalf,  or  a  grocer 
in  Scotland  as  defined  by  section  two  of  the 
Public  Houses  (Scotland)  Act,  1853. 

(7.)  In  the  cas&  of  premises  in  Ireland,  the 
annual  value,  upon  which  the  duty  on  the  licence 
in  respect  of  the  premises  is  to  be  charged,  shall 
not  exceed  the  amount  of  the  value  assigned 
thereto  in  the  valuation  in  force  under  the  Act  of 
the  fifteenth  and  sixteenth  years  of  Her  Majesty's 
reign,  chapter  sixty-three,  with  the  addition  of 
twenty  per  centum  of  such  amount;  and  the 
licensed  person  may  appeal  against  the  amount  of 
annual  value  upon  which  the  duty  has  been 
charged  and  paid  to  the  chairman  of  the  sessions 
of  the  peace  for  the  county,  or  the  recorder  of 
the  city  or  borough,  in  which  the  premises  are 
situate,  and  such  cnairman  or  recorder  shall  have 
full  power  to  hear  and  determine  such  appeal, 
and  nis  determination  shall  be  final.     If,  in  ac- 


cordance with  such  determination,  there  shall 
have  been  any  over-payment  of  duty,  the  amount 
shall  be  repaid. 

44.  The  provisions  regarding  six-day  licences 
and  early  closing  licences  contained  in  section 
forty-nine  of  the  Licensing  Act,  187%  and  sec- 
tions eeven  and  eight  of  the  Licensing  Act,  1874, 
shall  be  deemed  to  apply  throughout  the  United 
Kingdom. 

45.  (1.)  The  duty  now  chained  upon  a  licence 
to  supply,  retail,  and  sell  foreign  wine,  strong 
beer,  cider,  perry,  spirituous  hquors,  and  tobacco 
to  passengers  on  board  any  packet  boat  or  other 
vessel  employed  for  the  carriage  and  conveyance 
of  passengers,  to  be  consumed  in  or  on  board 
such  boat  or  vessel,  shall  cease  to  be  payable,  and 
there  shall  be  granted  and  paid  the  following 
duties  of  excise;  (that  is  to  say,) 

Upon  a  licence  to  be  taken  out  for  the  sale  of 
spirits,  wine,  beer,  and  tobacco  to  be  con- 
sumed on  board  a  boat  or  vessel  of  any 
description  employed  for  the  carriage  and 
conveyance  of  persons  going  as  passengers 
from  any  place  in  the  United  Kingdom  to 
an^  other  place  in  the  United  Kingdom,  or 
going  from  and  returning  to  the  same  place 
on  the  same  day, — 

Daty 

JL     s,   d. 

If  the  licence  is  to  be  in  force 

from  the  day  of  the  date 

thereof  until  the  thirty-first 

day  of  March  next  ensuing      5    0    0 
If  the  licence  is  to  be  in  force 

for  one  day  only    -  -      1    0    0 

(2.)  Such  licences  shall  be  granted  under  and 
be  subject  to  the  enactments  contained  in  the 
Act  of  the  ninth  year  of  the  reign  of  King  Geoi]fre 
the  Fourth,  chapter  forty-seven,  as  amended  by 
section  ten  of  the  Act  of  the  fourth  and  fifth  years 
of  the  reign  of  King  William  the  Fourth,  chapter 
seventy-five,  so  far  as  such  enactments  are  con- 
sistent with  this  Act  and  the  terms  of  the  licences 
respectively. 

Supplementary, 

4G.  The  duties  and  drawbacks  of  excise, 
charged  and  allowed  by  Parts  II.  and  III.  of  this 
Act,  and  the  licences  therein  mentioned,  shaU  be 
under  the  management  of  the  Commissioners; 
and  all  the  powers,  pro^dsions,  regulations,  ssd 
directions  contained  in  any  Act  relating  to  excise 
duties,  drawbacks,  or  licences,  or  to  penalties  or 
forfeitures  under  excise  Acts,  and  now  or  here- 
after in  force,  shall  respectively  he  of  full  foioe 
and  efiPect  with  respect  to  the  duties  and  dnv- 
backs  charged  and  allowed  by  Parts  I.  and  II.  of 
this  Act  and  the  licences  therein  mentioned,  and 
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the  penalties  and  forfeitures  imposed  by  this  Act« 
80  far  as  the  same  are  applicable  and  are  con- 
sistent with  the  provisions  of  this  Act,  as  fully 
and  effectually  as  if  the  same  had  been  herein 
specially  enacted  with  reference  to  the  last-men- 
tioned duties,  drawbacks,  licences,  penalties,  and 
forfeitures  respectively. 

47.  The  grant  of  a  duty  on  beer  by  this  Act 
shall  not  be  deemed  to  brinjf  beer  within  the 
expression  "  exciseable  liquors  "  as  contained  in 
the  Third  Schedule  to  the  Act  of  the  eighth  and 
ninth  years  of  Her  Majesty's  reign,  chapter  one 
hundred  and  nine. 

48.  Nothing  in  this  Act  contained  shall  in 
anywise  alter  or  affect  the  rights  and  privileges 
now  existiug  under  the  charters  of — 

(1.)  Any  university  in  the  United  Kingdom,  or 
(2.)  The  master,  wardens,  freemen,  and  com- 
monalty of  the  Vintners  of  the  city  of 
London,  or 
(3.)  The  mayor  or  burgesses  of  the  borough  of 
Saint  Albans  in  the  county  of  Hertford. 

49.  On  the  first  day  of  October  one  thousand 
eight  hundred  and  eighty  the  enactments  de- 
scribed in  the  second  schedule  to  this  Act  shall 
be  and  are  hereby  repealed,  to  the  extent  in  the 
said  schedule  mentioned:  Provided  that  this 
repeal  shall  not  affect  the  past  operation  of  any 
enactment  hereby  repealed,  or  the  liability  for, 
or  recovery  of,  any  duties  charged  before  the  said 
first  day  of  October,  or  interfere  with  the  institu- 
tion or  prosecution  of  any  proceeding  in  respect 
of  any  offence  committed,  or  any  penalty  or  for- 
feiture incurred  against  or  under  any  enactment 
hereby  repealed. 


Part  IV. 
Income  Tax. 

50.  In  addition  to  the  duties  of  income  tax 

granted  by  the  Customs  and   Inland   Revenue 

Act,  1880,  there  shall  be  charged,  collected,  and 

paid  for  the  year  which  commenced  on  the  sixth 

day  of  April  one  thousand  eight  hundred  and 

eighty,  in  respect  of  all  property,  profits,  and 

gains  mentioned  or  descrioed  as  chargeable  in 

the  Act  of  the  sixteenth  and  seventeenth  years  of 

Her  Majesty's    reign,   chapter    thirty-four,  the 

following  duties  of  income  tax ;   (that  is  to  say,) 

For  every  twenty  shillings  of  the  annual  value 

or  amount  of  property,  profits,  and  gains 

charj^eable  under  Schedules  (A.),  (C),  (D.), 

or  (E.)  of  the  last-mentioned  Act,  the  duty 

of  one  penny ; 

And  for  every  twenty  shillings  of  the  annual 

value  of  the  occupation  of  lands,  tenements. 


hereditaments,,  and  heritages  chargeable 
under  Schedule  (B.)  of  the  last-mentioned 
Act,  the  duty  of  one  halfpenny ; 
and  such  duties  shall,  in  any  assessments  made 
or  to  be  made  for  the  said  year,  be  added  to,  and 
charged,  collected,  and  paid  with  the  duties 
granted  by  the  Customs  and  Inland  Revenue 
Act,  1880,  and  shall  in  all  respects  be  levied 
under  and  be  subject  to  the  same  provisions  as 
the  duties  so  granted. 

51.(1.)  Provided  that,  in  the  case  of  dividends, 
interest,  or  other  annual  profits  or  gains,  due  or 
payable  half-yearly  or  quarterly  in  the  course  af 
the  said  year  which  commenced  on  the  sixth  day 
of  April  one  thousand  eight  hundred  and  eighty, 
where  a  half-yearly  payment  or  quarterly  payment 
shall  have  become  due  or  payable  prior  to  the 
passing  of  this  Act,  and  duty  at  the  rate  of  five- 
pence  only  shall  have  been  paid  thereon,  such 
half-yearly  payment  or  the  two  first  quarterly 
payments  shall  be  deemed  to  have  been,  or  be, 
chargeable  only  with  the  duty  of  fivepence  granted 
by  the  Customs  and  Inland  Revenue  Act,  1880, 
and  the  other  half-yearly  payment  or  the  two 
other  quarterly  payments  shall  be  chargeable  and 
assessed  and  charged  with  the  duty  of  seven- 
pence. 

(2.)  Provided  also,  that  for  determining  the 
amount  which  may  be  deducted  by  any  person 
liable  to  pay  any  rent,  interest,  annuity,  or  other 
annual  payment  in  the  course  of  the  sud  year,  on 
making  the  payment,  where  any  such  payment 
shall  have  been  made  prior  to  the  passing  of  this 
Act,  and  duty  at  the  rate  of  fivepence  only  shall 
have  been  deducted  therefrom,  the  duty  shall  be 
deemed  to  be  payable  at  the  rate  of  fivepence  for 
the  first  half  of  the  said  year,  and  at  the  rate  of 
sevenpence  for  the  other  half  of  the  said  year. 

(3.)  Provided  also,  that  the  charge  or  deduction 
of  duty  at  the  rate  of  sixpence  in  ihe  case  of  any 
payment  made  in  the  course  of  the  said  year 
prior  to  the  passing  of  this  Act  shall  be  deemed 
to  have  been  a  legal  charge  or  deduction. 

52.  The  relief  given  by  section  three  of  the 
Act  of  the  fourteenth  and  fifteenth  years  of  Her 
Majesty's  reign,  chapter  twelve,  and  referred  to 
in  section  forty-six  of  the  said  Act  of  the  sixteenth 
and  seventeenth  years  of  Her  Majesty's  reij(n, 
chapter  thirty-four,  shall  be  extended  and  granted 
to  every  person  occupying  lands  for  the  purposes 
of  husbandry  only,  being  the  owner  thereof, 
although  he  may  not  obtain  his  livelihood 
principally  from  husbandry. 
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Part  V. 

Stamps. 

53.  (1 .)  Where  any  debenture  stock,  corpora- 
tion stock,  municipal  stock,  or  funded  debt,  by 
whatever  name  known,  has  been  or  shall  be 
created  and  issued  by  the  council  of  any  city  or 
municipal  borough  under  the  provisions  of  the 
Local  Loans  Act,  1875,  or  of  any  other  Act,  the 
Council  may,  with  the  sanction  of  the  Com- 
missioners of  Her  Majesty's  Treasury,  agree  with 
the  Commissioners  for  the  payment  to  them,  by 
way  of  composition  for  the  stamp  duty  on 
transfers  of  such  stock,  of  a  sum  calculated  (1)  at 
the  rate  of  one  shilling?  and  threepence  for  every 
full  sum  of  ten  pounds,  and  the  like  for  every 
fraction  of  ten  pounds  of  the  nominal  amount 
of  such  stock  inscribed  in  the  name  of  each  and 
every  stockholder  at  the  date  of  the  composition; 
with  the  addition  (2),  when  the  period  within 
which  the  stock  is  to  be  redeemed  or  paid  o£P,  or 
during  which  annual  or  other  payments  in  re- 
spect of  the  redemption  or  payment  oflF  of  the 
same  are  required  to  be  made,  exceeds  sixty 
years,  but  does  not  exceed  one  hundred  years 
from  that  date,  of  threepence  for  everv  such  ten 
pounds  or  fraction  of  ten  pounds  j  and  (3),  if  the 
said  period  exceeds  one  hundred  years,  or  no 
period  is  fixed  for  such  redemption  or  payment 
off,  or  no  such  annual  or  other  payments  are 
required  to  be  made,  with  the  addition  of  the 
said  sum  of  threepence,  and  a  further  sum  of 
threepence  for  every  such  ten  pounds  or  fraction 
of  t«n  pounds;  and  in  consideration  of  such 
payment  transfers  of  the  stock  in  respect  of 
which  such  composition  has  been  paid  shall  be 
exempt  from  stamp  duty. 

(2.)  The  provisions  for  composition  contained 
in  this  section  shall  be  substituted  for  any  other 
enactments  for  a  composition  for  the  same  duty, 
but  shall  not  be  applicable  where  any  composition 
has  been  actually  paid  previously  to  the  passing 
of  this  Act  in  respect  of  any  stock  then  created 
and  issued. 

(3.)  Where  any  such  stock  as  in  this  section 
mentioned  is  issued  in  lieu  of  mortgages  or 
debentures  on  the  issue  of  which  stamp  duty  has 
been  paid,  it  shall  be  lawful  for  the  Commis- 
sioners of  Her  Majesty's  Treasury  to  reduce  the 
amount  of  composition  payable  under  this  sec- 
tion by  the  amount  of  the  stamp  duty  so  paid 
or  any  part  thereof. 

54.  The  sum  to  be  paid  by  way  of  composition 
for  stamp  duty  in  the  foUowicg  cases,  that  Js  to 
say, 


(1.)  Under  sections  three  and  four  of  tbe 
Metropolitan  Board  of  Works  (Lotna) 
Act,  lo70,  on  transfers  of  metropolitftn 
consolidated  stock  and  metropoUtui 
annuities  from  time  to  time  issued  or 
granted  after  the  passing  of  this  Act ;  or 

(2.)  Under  section  four  of  the  Canadian  Studc 
Stamp  Act,  187"^,  on  transfers  of  stock 
of  the  Government  of  Canada  firom 
time  to  time  inscribed  after  the  passing 
of  this  Act  in  books  kept  in  the  United 
Kingdom;  or 

(3.)  Under  section  three  of  the  Colonial  Stock 
Act,  1877)  on  transfers  of  colonial  stock 
to  which  from  time  to  time  that  Act  ii 
made  to  apply  after  the  passing  of  this 
Act, 

shall  be  calculated  as  if  the  rates  enacted  by  this 
Act  for  the  composition  of  the  duty  on  transfers 
of  stock  created  and  issued  by  the  council  of  any 
municipal  borough  were  substituted  for  the  rate 
or  sum  of  seven  shillings  and  sixpence  in  the 
said  section  respectively:  Providea  that  where 
the  holders  of  the  debentures  of  the  Government 
of  a  colony  have,  before  the  first  day  of  July  one 
thousand  eight  hundred  and  eighty,  had  sn 
option  given  to  them  to  exchange  such  deben- 
tures within  twelve  months  for  colonial  stock,  to 
which  the  Colonial  Stock  Act,  1877,  applies,  the 
composition  for  the  stamp  duty  on  tnmsfers  of 
colonial  stock  issued  in  accordance  \ntfa  any 
option  declared  within  the  said  twelve  month* 
shall  be  the  same  as  if  this  section  had  not  been 
enacted. 

55.  All  sums  certified  by  the  Commissionos 
to  have  been  received  by  vnj  of  composition  for 
stamp  duty  on  transfers  of  stock  or  annuities 
under  this  Act  or  any  Act  amended  by  this  Act 
shall  be  paid  over  to  the  Commissioners  for  the 
Reduction  of  the  National  Debt,  and  shall  be 
applied  by  them  towards  the  reduction  of  the 
National  Debt  in  such  manner  as  the  Coomiis- 
sioners  of  Her  Majesty's  Treasury  from  time  to 
time  direct. 

56.  The  stamp  dutv  of  one  penny  on  a  letter 
of  renunciation  may  be  denotea  by  an  adhesive 
stamp,  which  is  to  be  cancelled  by  the  person  by 
whom  the  letter  of  renunciation  is  executed. 

57.  It  shall  not  after  the  passing  of  this  Act 
be  obligatory  on  the  Commissioners  to  publish  in 
any  newspaper  any  return  made  to  them  by  any 
banking  company  which  is  duly  r^stered  imda 
the  provisions  of  the  several  Acts  specified  in  the 
Third  Schedule  to  this  Act,  or  any  of  them. 
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FIRST  SCHEDULE. 
Containing  a  Table  to  be  used  in  detennining  the  original  Specific  Gravity  of  Worts  of  Beer. 


Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

of 

of  original 

of 

of  original 

of 

of  original 

of 

of  original 

Spirit 

Specific 

Spirit 

Specific 

Spirit 

Specific 

Spirit 

Specific 

Indication. 

Grarity. 

Indication. 

Gravity. 

Indication. 

Gravity. 

Indication. 

Gravity. 

* 

•I 

•3 

4-1 

15-5 

8-1 

34-3 

12-1 

54-9 

•2 

6 

4-2 

160 

8- 

2 

34-8 

12-2 

55-4 

•3 

'9 

4-3 

16-4 

8- 

3 

35-4 

12-3 

55-9 

•4 

1" 

2 

4-4 

16-8 

8- 

4 

35-9 

12-4 

56-4 

•5 

]• 

5 

45 

17*3 

8- 

5 

36-5 

12-5 

56-9 

•6 

1' 

8 

4-6 

177 

8' 

6 

37-0 

12-6 

57-4 

•7 

2' 

1 

4  7 

18-2 

8 

7 

37-5 

127 

57-9 

•8 

2 

•4 

4-8 

18-6 

8' 

8 

38-0 

12-8 

58-4 

•9 

2' 

7 

4-9 

19-1 

8 

•9 

38-6 

12-9 

58-9 

1-0 

3' 

0 

5-0 

19-5 

9 

0 

39-1    . 

13-0 

59-4 

11 

3" 

3 

5-1 

19-9 

9 

■1 

397 

13-1 

60-0 

1-2 

3- 

7 

5-2 

20-4 

9 

2 

40-2 

13-2 

60-5 

1-3 

4* 

1 

5-3 

20-9 

9 

■3 

407    . 

13-3 

61-1 

1-4 

4" 

4 

5-4 

21-3 

9 

■4 

41-2 

13-4 

61-6 

1-5 

4- 

8 

5-5 

21-8 

9 

•5 

417 

13-5 

62-2 

1-6 

5 

1 

b'^ 

22-2 

9 

•6 

42-2 

J3-6 

627 

17 

5 

0 

5-7 

227 

9 

7 

427 

137 

63-3 

1-8 

5 

•9 

5-8 

23-1 

9 

'8 

43-2 

13-8 

63-8 

1-9 

6 

■2 

.      5-9 

23-6 

9' 

'9 

437 

13-9 

64-3 

2-0 

6 

'6 

6-0 

241 

10 

•0 

44-2 

14-0 

64-8 

21 

/ 

•0 

6-1 

24-6 

10' 

1 

447 

14-1 

65-4 

2-2 

7' 

'4 

6-2 

25-0 

10 

2 

45-1 

14-2 

65-9 

2-3 

7 

•8 

6-3 

25-5 

10 

•3 

45-6 

14-3 

66-5 

2-4 

8 

'2 

6-4 

26- 0 

10 

•4 

46-0 

14-4 

67-1 

2-5 

8 

•6 

6-5 

26-4 

10 

•5 

46-5 

14-5 

.     67-6 

2-6 

9' 

•0 

6-6 

26-9 

10 

•6 

47-0 

14-6 

Qi6'2 

2-7 

9 

'4 

67 

27-4 

10 

7 

A7'b 

147 

687 

2-8 

9 

•8 

6-8 

27-8 

10 

•8 

48-0 

14*8 

69-3 

2-9 

10 

2 

6-9 

28-3 

10 

•9 

48-5 

14-9 

69-9 

3-0 

10 

7-0 

28-8 

11 

•0 

49-0 

15-0 

70-5 

3-1 

11 

•1 

7-1 

29-2 

11 

•1 

49-6 

15-1 

7V\ 

3-2 

11 

'5 

7-2 

297 

11 

■2 

50-1 

15-2 

•    117 

3-3 

12 

•0 

7-3 

30-2 

11 

•3 

50-6 

15-3 

72-3 

3-4 

12 

•4 

7-4 

307 

11 

'4 

61-2 

15-4 

72-9 

3-5 

12 

•9 

7-5 

31'2 

U 

•5 

517 

15-5. 

73-5 

3-6 

13 

■3 

7-6 

317 

11 

•6 

52-2 

15-6 

74-1 

.  3-7 

13" 

'8 

7  7 

32-2 

11 

7 

527 

157 

747 

3-8 

14 

2 

7-8 

327 

11 

■8 

53-3 

15-8 

75-3 

3-9 

14 

7 

7-9 

33-2 

11 

'9 

53-8 

15-9 

75-9 

4-0 

15-1 

8-0 

337 

12-0 

54-3 

16-0 

76-5 
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SECOND  SCHEDULE. 
Enactments  repealed. 


Session  and  Chapter. 


Title  or  Abbreviated  Title  of  Act. 


Extent  of  Repeal. 


1  Geo.  1.  stat.  2.  c.  2. 
33  Geo.  2.  c.  7.  - 


66  Geo.  3.  c.  58. 


1  &  2  Geo.  4.  c.  22.    - 


3  Geo.  4.  c.  30. 


6  Geo.  4.  c.  58,  - 


6  Geo.  4.  c.  81.  - 


7  &  8  Geo.  4.  c.  52.   - 

llGeo.4.andlWm.4. 
c.  17. 


llGeo.4.andlWill.4. 
c.  31. 

llGeo.4.axidlWm.4. 
c.  51« 


1  &  2  Will.  4.  c.  55. 


An  Act  for  charging  and  continuing  the  daties 
on  malt,  &c. 

An  Act  for  granting  to  His  Majesty  several  duties 
upon  malt,  and  for  raising  the  sum  of  eight 
millions  by  way  of  annuities  and  a  lottery  to 
be  charged  on  the  sud  duties,  &c. 

An  Act  to  repeal  an  Act  made  in  the  fifty-first 
year  of  His  present  Majesty  for  allowing  the 
manufacture  and  use  of  a  liquor  prepared  from 
sugar  for  colouring  porter. 

An  Act  for  altering  and  amending  the  laws  of 
excise  for  securing  the  payment  of  the  duties 
on  beer  and  ale  brewed  in  Great  Britain. 

An  Act  for  reducing,  during  the  continuance  of 
the  present  duty  on  malt,  the  duty  on  malt 
made  from  bear  or  bigg  only  in  Scotland. 

An  Act  for  providing  equivalent  rates  of  excise 
duties,  allowances^  and  drawbacks  on  beer 
and  malt,  &c. 

An  Act  to  repeal  several  duties  payable  on  excise 
licences  in  Great  Britain  ana  Ireland,  and  to 
impose  other  duties  in  lieu  thereof;  and  to 
amend  the  laws  for  granting  excise  licences. 


An  Act  to  consolidate  and  amend  certain  laws 
relating  to  the  revenue  of  excise  on  malt,  &c. 

An  Act  to  alter  and  amend  an  Act  of  the  seventh 
and  eighth  years  of  His  present  Migesty  for 
consolidating  and  amending  the  laws  of  excise 
on  malt,  &c. 

An  Act  for  reducing  the  dutv  on  malt  made 
from  bear  or  bigg  only,  in  Ireland,  to  the  same 
duty  as  is  now  payable  thereon  in  Scotland. 

An  Act  to  repeal  certain  of  the  duties  on  cvder 
in  the  United  Kingdom,  and  on  beer  and  ale 
in  Great  Britain,  and  to  make  other  provisions 
in  relation  thereto. 

An  Act  to  consolidate  and  amend  the  laws  for 
suppressing  the  illicit  making  of  malt  and  dis- 
tilmtion  of  spirits  in  Ireland. 


The  whole  Act. 
The  whole  Act 


Sections  two  and 
three  so  far  as 
they  relate  to 
brewers. 

The  whole  Act.' 


The  whole  Act. 


The  whole  Act. 


Sections  two  and 
twenty-six,  so  &r 
as  they  relate  to 
brewers  and  malt- 
sters or  makers 
of  malt. 

The  whole  Act 

The  whole  Act 


The  whole  Act 


The  whole  Act,  ex- 
cept sections  twenty 
two,  twenty-three, 
and  twenty-four. 

Sections  one  ti 
eight  inclusire, 
and  sections  seren* 
teen  to  twenty-one 
inclusive,  twenty- 
six,  twenty-seven. 
twent7-«ight,thiitT» 
thirty-eignt,  forty- 
eight,  and  fifty-one. 
BO  far  as  they  relate 
to  malt  or  com  or 
grain  making  into 
malt 
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Session  and  Chapter. 


Title  or  Abbreviated  Title  of  Act. 


Extent  of  Repeal. 


7  WiU.  4.  and  1  Vict. 
C.49. 

6  &  6  Vict.  c.  30.  - 

10  &  11  Vict.  c.  5.  . 

17  &  18  Vict.  c.  27.  - 

17  &  18  Vict.  c.  30.  - 

18  &  19  Vict.  c.  94.  - 


19  &  20  Vict.  c.  34.  - 


22  &  23  Vict.  c.  18.  - 


23  &  24  Vict.  c.  113. 


23&24  Vict.  c.  114. - 


24&25Vict.  c.  91.  . 
25  &  26  Vict.  c.  22.  - 


26  &  27  Vict,  c  3.     - 

27  &  28  Vict.  c.  9.     - 
27  &  28  Vict.  c.  56.  - 


28  &  29  Vict.  c.  66.  - 


29  &  30  Vict.  c.  64.  - 

30  &  31  Vict.  c.  90.  . 
33  &  34  Vict.  c.  32.  - 


An  Act  to  amend  certain  laws  of  excise  relating 
to  the  duties  on  malt  made  in  the  United 
Kingdom. 

An  Act  to  provide  regulations  for  preparing  and 
using  roasted  malt  in  colouring  Deer. 

An  Act  to  allow  the  use  of  sugar  in  the  brewing 
of  beer. 

An  Act  for  granting  certain  additional  rates  and 
duties  of  excise. 

An  Act  for  granting  certain  duties  of  excise  on 
sugar  made  in  the  United  Kingdom. 

An  Act  to  impose  increased  rates  of  duty  of 
excise  on  spirits  distilled  in  the  United  King- 
dom, to  allow  malt,  sugar,  and  molasses  to  be 
used  duty  free  in  the  distilling  of  spirits,  &c. 

An  Act  to  grant  allowances  of  excise  duty  on 
malt  in  stock,  to  alter  and  regulate  certain 
drawbacks  and  allowances  in  respect  of  malt 
duty,  &c. 

An  Act  for  granting  to  Her  Majesty  additional 
rates  of  income  tax,  and  to  reduce  the  period 
of  credit  allowed  for  payment  of  the  excise 
duty  on  malt. 

An  Act  to  grant  duties  of  excise  on  chicory  and 
on  Jicences  to  dealers  in  sweets  or  made  wines ; 
also  to  reduce  the  excbe  duty  on  hops  and  the 
period  of  credit  allowed  for  payment  of  the 
duty  on  malt,  &c. 

An  Act  to  reduce  into  one  Act  and  to  amend  the 
excise  regidations  relating  to  the  distilling, 
rectifying,  and  dealing  in  sjiirits. 


An  Act  to  amend  the  laws  relating  to  the  Inland 

Revenue. 
An  Act  to  continue  certain  duties  of  Customs 

and  Inland  Revenue  for  the  service  of  Her 

Msgesty,  and  to  grant,  alter,  and  repeal  certain 

other  duties. 
An  Act  to  extend  the  credit  for  payment  of  a 

portion  of  the  excise  duty  on  malt. 
An  Act  to  allow  the  making  of  malt  duty  free  to 

be  used  in  feeding  animals. 
An  Act  for  granting  to  Her  Majesty  certain  stamp 

duties,  and  to  amend  the  laws  relating  to  the 

Inland  Revenue. 
An  Act  to  allow  the  charging  of  the  excise  duty 

on  malt  according  to  the  weight  of  the   grain 

used. 
An  Act  to  amend  the  laws  relating  to  the  Inland 

Revenue. 
An  Act  to  alter  certain  duties,  and  to  amend  the 

laws  relating  to  the  Inland  Revenue. 
An  Act  to  grant  certain  duties  of  Customs  and 

Inland  Revenue,  and  to  repeal  and  alter  other 

duties  of  Customs  and  Inland  Revenue. 


The  whole  Act. 


The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
The  whole  Act. 
The  whole  Act. 


The  whole  Act. 


Section  seven. 


J 


Section  two^  sections 

twenty-two  to  thirty* 
two  mclusive,  and 
section  thirty-three 
so  far  as  it  relates 
to  malt. 

Sections  fifty-two, 
sixty-one,  and  sixty* 
two,  and  section 
sixty-three  so  far  as 
it  relates  to  malt. 

Section  seven. 

Sections  three  to 
eleven  incluaive,and 
Schedule  B. 

The  whole  Act 

The  whole  Act. 

Sections  eight,  ten, 
and  eleven. 

The  whole  Act. 


Sections  one  to  six 

inclusive. 
Sections  fifteen  and 

sixteen. 
Sections  six,  eighty 

and  nine. 
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Session  and  Chapter. 


Title  or  Abbrievated  Title  of  Act. 


37  &  38  Vict.  c.  16.  - 


38  &  39  Vict.  c.  23.  - 


An  Act  to  prrant  certain  duties  of  Customs  and 
Inland  Revenue,  to  repeal  and  alter  other 
duties,  and  to  amend  the  laws  relating  to 
Customs  and  Inland  Revenue. 

An  Act  to  grant  certain  duties  of  Customs  and 
Inland  Revenue,  to  alter  other  duties,  and  to 
amend  the  laws  relating  to  Customs  and  Inland 
Revenue. 


Extent  of  Repeal. 


Sections  thirteen  to 
eighteen  indusire. 

Section  seven. 


THIRD  SCHEDULE. 


6th  Geo.  4.  cap.  42, 
7th  Geo.  4.  cap.  46. 


7th  Geo.  4.  cap.  ^7, 

The  Companies  Acts,  1862  to  1880. 


Chap.  21. 
Exchequer  Bills  and  Bonds  Act,  1880  {Session  2). 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Treasury  may  raise  1,500,0007.  by  Exchequer  Bonds,  Exchequer  Bills,  or  Treasury  Bills, 

2.  Payment  of  interest  and  repayment  of  principal. 

3.  Money  raised  to  be  paid, into  Exchequer, 

4.  Extension  of  sect,  15  of  29  Sf  30  Vict,  c,  25.  as  to  forgery,  ^"c.  to  bondsm 

5.  Short  title. 


An  Act  to  raise  the  smn  of  One  million 
five  hundred  thousand  pounds  by 
Exchequer  Bonds,  Exchequer  Bills, 
or  Treasury  Bills,  for  the  service  of 
the  year  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  eighty-one. 

(12th  August  1880.) 
Most  Gracious  Sovereign, 

We,  Your  Majesty's  most  dutiful  and  loyal 
Buhjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  rfusing  the  supply  which  we 
have  cheerfully  ^nted  to  Your  Majesty  in  this 
session  of  Parhament,  have  resolved  to  grant 
unto  Your  Majesty  the  sum  herein-after  men- 
tioned ;  and  do  therefore  most  humbly  beseech 
Your  Mfgesty  that  it  may  be  enacted ;  and  be  it 
enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the 
Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


1.  Towards  raising  the  supply  granted  to  Her 
Majesty  for  the  service  of  the  year  ending  on  tiie 
thirtv-fiist  day  of  March  one  thousand  eight 
hundred  and  eighty-one,  it  shall  be  lawful  for 
the  Commissioners  of  Her  Migeshr's  Treasury, 
at  any  time  or  times  not  later  than  the  said 
thirty-first  day  of  March,  to  raise  any  sum  or 
sums,  not  exceeding  in  the  whole  one  millioQ 
five  hundred  thousand  pounds,  by  tfas  issue  of 
Exchequer  Bonds,  Exchequer  Bills,  or  Treasuiy 
Bills,  m  manner  provided  by  the  Exdieqner 
Bills  and  Bonds  Act,  1866,  and  the  Tmsmr 
Bills  Act,  1877f  so,  however,  that  no  Excheauer 
Bond  shall  be  made  out  for  any  sum  less  toan 
one  hundred  pounds. 

Every  Exchequer  Bond  issued  in  punuanee  of 
this  Act  shall  provide  for  the  paying  off  of  such 
bond  at  par  at  anv  period  not  exceeding  twelve 
months  ^m  the  date  of  such  bond. 

2.  The  interest  on  all  Exchequer  Bonds 
issued  in  pursuance  of  this  Act  shall  be  chamd 
upon  and  issued  out  of  the  Consolidated  Fund  of 
the  United  Kingdom,  or  out  of  the  growir^ 
produce  thereof. 
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The  principal  money  secured  by  every  Exche- 
quer Bond  issued  in  pursuance  of  this  Act  shall 
be  repaid  out  of  moneys  provided  by  Parliament 
for  the  purpose. 

3.  All  money  raised  in  pursuance  of  this  Act 
shall  be  paid  into  the  Exchequer. 

4.  Section  fifteen  of  the  Exchequer  Bills  and 


Bonds  Act  J  1866,  (whicb  section  relates  to  the 
forgery  of  Exchequer  Bills,)  shall  apply  to  all 
Exchequer  Bonds  issued  in  pursuance  of  this 
Act  in  like  manner  as  if  it  were  herein  enacted 
with  the  substitution  of  Exchequer  ^Bond  for 
Exchequer  Bill. 

5.  This  Act  may  be  cited  as  the  Exchequer 
BiUs  and  Bonds  Act,  1880  (Session  2). 


Chap.  22. 
Merchant  Shipping  {Fees  and  Expenses)  Act^  1880. 


ABSTRACT  OF  THE   ENACTMENTS. 

1.  Short  title  and  construction  of  Act, 

2.  Application  of  proceeds  of  unclaimed  wreck  towards  payment  of  expenses  connected  with  wreck 

3.  Erplanation  of  14  4*  15  Vict.  c.  102.  s.  43. 

4.  Provision  as  to  fees  on  examination  of  engineers. 

5.  Provision  as  to  expenses  incurred  in  removing  wrecks. 

6.  Costs  of  advertising  notices  of  foreign  sea  marks, 
/.  Application  of  Act  to  past  payments. 


An  Act  to  amend  the  Merchant  Shipping 
Act,  1854,  so  far  as  regards  certain 
Fees  and  Expenses  and  Sums  receiv- 
able and  payable  by  the  Board  of 
Trade.  (12th  August  1880.) 

Be  it  enacted  bjr  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Merchant 
Shipping  (Fees  and  Expenses)  Act,  1880. 

lliis  Act  shall  be  construed  as  one  with  the 
Merchant  Shipping  Act,  1854,  and  the.  Acta 
amending  the  same,  and  together  with  those  Acts 
may  be  cited  as  the  Merchant  Shipping  Acts, 
1854  to  1880. 

2.  Whereas  under  section  four  hundred  and 
seventy- five  of  the  Merchant  Shipping  Act,  1854, 
a  receiver  of  wreck  appointed  under  that  Act  is 
required  to  pay  into  the  Exchequer  the  net  pro- 
ceeds of  the  sale  of  unclaimed  wreck : 

And  whereas  in  pursuance  of  section  four 
hundred  and  fifty-seven  of  the  Merchant  Ship- 
ping Act,  1864,  the  fees  received  by  such  receiver 
of  wreck  are  carried  to  the  Mercantile  Marine 
Fund,  and  applied  in  defraying  any  expenses 


duly  incurred  in  carrying  into  effect  the  purposes 
of  the  eighth  part  of  that  Act,  in  such  manner  as 
the  Board  of  Trade  direct : 

And  whereas  the  fees  have  been  insufficient  to 
defray  such  expenses,  and  the  deficiency  has  been 
paid  -eut  of  the  said  proceeds  of  unclaimed  wreck, 
and  the  balance  alone  of  such  proceeds  has  been 
paid  into  the  Exchequer,  and  it  is  expedient  to 
sanction  the  payment  of  the  said  deficiency ;  be 
it  therefore  enacted  as  follows  : 

Any  deficiency  so  paid  as  aforesaid,  before  the 
thirty-first  day  of  March  one  thousand  eight 
hundred  and  eighty,  out  of  the  proceeds  of  un- 
claimed wreck,  shall  be  deemed  to  have  been 
properly  paid. 

3.  Whereas  by  section  forty-three  of  the  Sea- 
men's Fund  Winding-up  Act,  1851,  it  is  provided 
that  a  seaman  who  ceases  altogether  for  a  con- 
tinuous period  of  tliree  years  to  pay  his  contri- 
bution to  the  fund  shall  forfeit  all  claim  to  any 
relief  for  himself,  his  widow,  and  children  ;  and 
it  is  expedient  to  amend  the  said  enactment; 
be  it  therefore  enacted  as  follows  : 

The  Board  of  Trade  may  remit  the  said  for- 
feiture in  the  case  of  any  seaman  if  he  satisfies 
them  that  during  the  said  continuous  period  of 
three  years  he  had  not  served  at  sea  for  any  time 
or  for  such  time  as  to  render  it  just  for  him  to 
pay  his  contribution,  and  that  such  non-sernce 
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at  sea  did  not  arise  from  his  having  left  the  sea 
service  when  still  of  age  and  strength  to  continue 
in  it  and  with  the  intention  of  not  returning  to 
the  same. 

Section  fortv-three  of  the  Seaman's  Fund 
Winding-up  Act,  1851,  as  amended  by  this 
section,  shall  apply  to  masters  as  if  they  were 
mentioned  therein  in  addition  to  seamen. 

4.  Whereas  by  section  seven  of  the  Merchant 
Shipping  Act  Amendment  Act,  1862,  it  is  pro- 
vided that  the  fees  payable  by  applicants  for 
examination  for  certificates  of  competency  as 
engineers  shall  be  carried  to  the  account  of  the 
Mercantile  Marine  Fund,  and  at  the  time  of  the 

Eassing  of  that  Act  the  salaries  of  the  surveyors 
y  whom  the  examinations  are  conducted,  were 
paid  out  of  the  Mercantile  Marine  Fund  : 

And  whereas  under  section  thirty-nine  of  the 
Merchant  Shipping  Act,  1876,  the  salaries  of  the 
said  surveyors  are  paid  out  of  moneys  provided 
by  Parliament ;  and  it  is  expedient  that  the  fees 
should  be  paid  into  the  Exchequer ;  be  it  there- 
fore enacted  as  follows : 

The  fees  paid  in  pursuance  of  section  seven  of 
the  Merchant  Shipping  Act  Amendment  Act^ 


1862,  shall  cease  to  be  carried  to  the  account  of 
the  Mercantile  Marine  Fund  and  shall  be  paid 
into  the  Exchequer. 

5.  All  expenses  incuited  by  general  light- 
house authorities  in  pursuance  of  the  Removal  of 
Wrecks  Act,  1877,  shall  be  subject  to  the  pro- 
visions contained  in  sections  four  hundred  and 
twenty-two,  four  hundred  and  twenty-three,  and 
four  hundred  and  twenty-seven  of  the  Merchant 
Shipping  Act,  1854. 

6.  Such  reasonable  costs  as  the  Board  of  Trade 
from  time  to  time  allow  of  advertising  or  other- 
wise making  known  the  establishment  of  or 
alterations  in  foreign  lighthouses^  buoys,  and 
beacons  to  owners  and  masters  of  and  other 
persons  interested  in  British  ships  shall  be  paid 
out  of  the  Mercantile  Marine  Fund. 

7.  Any  payment  made  or  forfeiture  remitted  or 
thing  done  before  the  passing  of  this  Act  which, 
if  this  Act  had  passed,  womd  be  lega],  shall  be 
deemed  to  have  been  legally  made«  remitted,  or 
done. 


Chap.  23. 
Elementary  EduccUion  Acty  1880. 


ABSTRACT   OF  THB  BNACTMEXT3. 

1.  Short  title  and  construction, 

2.  Obligation  to  make  byelaws  as  to  the  attendance  of  children  at  school, 

3.  Power  of  school  attendance  committee  to  make  byelaws, 

4.  Enforcing  of  byelaws, 

5.  Amendment  of  39  ^  40  Vict,  c.  79.  s,  40  as  to  education  being  condition  of  relief  to  parents  of 

children. 

6.  Repeal, 
Schedule. 


An  Act  to  make  further  provision  as  to 
Byelaws  respecting  the  attendance  of 
Children  at  School  under  the  Elemen- 
tary Education  Acts. 

(26th  August  1880.) 


Whereas  a  school  attendance  committee 
within  the  meaning  of  the  Elementary  Educa- 
tion Act,  1876,  are  authorised  to  make  byelaws 
resnecting  the  attendance  of  children  at  school 
under  section  seventy-four  of  the  Elementary 


Education  Act,  1870,  as  if  such  school  attendance 
committee  were  a  school  board,  but  a  school 
attendance  conmiittee  for  a  union  cannot  make 
byelaws  respecting  any  parish  in  their  union, 
except  on  the  requisition  of  the  parish ;  and  it  is 
expedient  to  make  further  provision  for  the 
making  of  byelaws  respecting  the  attendance  of 
children  at  school : 

And  whereas  it  is  expedient  otherwise  to  amend 
the  Elementary  Education  Act,  1876,  in  respect 
of  byelaws : 

.  Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  witii  the  adrioe  and 
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consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Elementary 
Education  Act,  1880,  and  shall  be  construed  as 
one  with  the  Elementary  Education  Act,  1876, 
and  that  Act  and  this  Act  may  be  cited  tof^ether 
as  the  Elementary  Education  Acts,  18/6  and 
1880. 

2.  It  shall  be  the  duty  of  the  local  authority 
(within  the  meaning  of  the  Elementary  Educa- 
tion Act,  1876,)  of  every  school  district  in  which 
byelaws  respecting  the  attendance  of  children  at 
school  under  section  seventy-four  of  the  Elemen- 
tary Education  Act,  1870,  are  not  at  the  passing 
of  this  Act  in  force,  forthwith  to  make  byelaws 
under  that  section  for  such  district. 

If  at  any  time  after  the  thirty-6rst  day  of  De- 
cember one  thousand  eight  hundred  and  eighty 
it  appears  to  the  Education  Department  that  in 
any  school  district  there  are  no  byelaws  under 
that  section  in  force,  the  Education  Department 
may  either  proceed  under  section  twenty-seven  of 
the  Elementary  Education  Act,  1876,  (which 
relates  to  a  local  authority  who  fail  to  fulfil  their 
duty  under  that  Act,)  or  may  make  byelaws 
respecting  the  attendance  of  children  at  school  in 
that  district,  and  the  byelaws  so  made  shall  have 
effect  and  be  enforced  and  be  subject  to  revoca- 
tion and  alteration  as  if  they  had  been  made  by 
the  local  authority  for  that  district  and  sanc- 
tioned by  the  Education  Department  in  pursuance 
of  section  seventy-four  of  the  Elementary  Edu- 
cation Act,  1870:  Provided  that  where  in  a  school 
district  in  which  byelaws  are  not  in  force  a  bye- 
law  is  made  in  pursuance  of  this  section,  that 
byelaw  shall  not  prevent  a  child  who,  at  the  date 
of  the  byelaw  taking  effect,  is  employed  in  ac- 
cordance with  the  Elementary  Eaucation  Act, 
1876,  from  continuing  to  be  so  employed. 

3.  The  school  attendance  committee  for  a  union 
comprising  a  parish  may,  in  pursuance  of  section 
twenty-one  of  the  Elementary  Education  Act, 
1876,  without  the  requisition  of  the  parish,  make 
byelaws  under  section  seventy-four  of  the  Elemen- 
tary Education  Act,  1870,  respecting  the  attend- 
ance of  children  at  school. 


4.  Every  person  who  takes  into  his  employ- 
ment a  child  of  the  age  of  ten  and  under  the  age 
of  thirteen  years  resident  in  a  school  district,  be- 
fore that  child  has  obtained  a  certificate  of  having 
reached  the  standard  of  education  fixed  by  a  bjre- 
law  in  force  in  the  district  for  the  total  or  partial 
exemption  of  children  of  the  like  age  from  the 
obligation  to  attend  school,  shall  be  deemed  to 
take  such  child  into  his  employment  in  contra- 
vention of  the  Elementary  Education  Act,  1876, 
and  shall  be  liable  to  a  penalty  accordinglv. 

Proceedings  may,  in  the  discretion  of  the  local 
authority  or  person  instituting  the  same,  be  taken 
for  punishing  the  contravention  of  a  byelaw, 
notwithstanding  that  the  act  or  neglect  or  default 
alleged  as  such  contravention  constitutes  habitual 
neglect  to  provide  efficient  elementary  education 
for  a  child  within  the  meaning  of  section  eleven 
of  the  Elementary  Education  Act,  1876 :  Pro- 
vided that  nothing  in  this  section  shall  prevent 
an  employer  from  employing  any  child  who  is 
employed  by  him  or  by  any  other  person  at  the 
time  of  the  passing  of  this  Act,  and  who  attends 
school  in  accordance  with  the  provisions  of  the 
Factory  and  Workshop  Act,  1878. 

5.  Notwithstanding  anything  contained  in 
section  forty  of  the  Elementary  Education  Act, 
1876,  a  child  shall  not,  as  a  condition  of  the  con- 
tinuance of  relief  out  of  the  workhouse  being 
continued  to  him  or  his  parent,  be  required  to 
attend  school  further  or  otherwise  than  he  is 
required  to  attend  by  a  byelaw  in  force  under 
section  seventy-four  of  the  Elementary  Education 
Act,  1870,  as  amended  by  the  Elementary  Edu- 
cation Act,  1876,  and  this  Act,  in  the  school 
district  in  which  he  is  resident :  Provided  that 
this  section  shall  not  apply  where  there  is  no  such 
byelaw  in  force  in  the  school  district. 

6.  The  Elementary  Education  Act,  1876,  shall 
be  repealed  to  the  extent  and  from  the  times  in 
the  third  column  of  the  schedule  to  this  Act 
mentioned,  iiidthout  prejudice  to  anything  pre- 
viously done  or  suffered,  or  any  order  previously 
made,  or  any  right  or  title  or  liability  acquired, 
accrued,  or  incurred  in  pursuance  of  any  enact- 
ment hereby  repealed ;  and  any  such  thing,  order, 
right,  and  title  and  liability  may  be  enforced,  and 
any  proceeding  then  pending  for  such  enforce- 
ment may  be  carried  on,  as  if  such  enactment  had 
not  been  repealed. 
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Schedule. 


Enactments  repealed. 


Session  and  Chapter. 


Short  Title. 


Extent  of  Repeal. 


39  Sc  40  Vict.  c.  79. 


The   Elementary  Educa- 
tion Act,  1S76. 


In  section  twenty-one,  the  words  "  may  if 
they  think  fit "  and  the  words  "  on  the 
requisition  of  the  parish,  hut  not  other- 
wise," as  from  the  passing  of  this  Act. 

Section  twenty-two^  as  from  the  passing  of 
this  Act. 

Sections  fifty-one  and  fifty-two,  as  from 
the  passing  of  this  Act. 

First  Schedule,  as  from  the  first  of  Jannaiy 
one  thousand  eight  hundred  and  eighty- 
one,  from  "During  the  four  years 
next  after "  down  to  "  higher  standard 
required  for  that  year"  both  indnsiire 
(being  parajgraph  (3),)  and  from  ^  Pro- 
\ided  that  in  each  of  the  four  years  next 
after"  down  to  the  end  of  the  table, 
both  inclusive  (being  paragraph  6). 


1.  Short  title, 

2.  Commencement, 

3.  Definitions. 

4.  Division  info  Parts. 


Chap.  24. 
Spirits  Act,  1880. 


ABSTRACT   OP   THE   ENACTMENTS. 


Trdiminary, 


PART  I. 


Spirits  other  than  Methylated  Spirits. 

General, 

6.  Prohibition  of  distilling,  SfC.  without  licence. 

6.  Liabilities  of  person  having  wash  and  a  still. 

7.  As  to  capacity,  Sfc.  of  still  in  England. 

8.  Condition  for  grant  of  licence  for  still  of  less  than  400  gallons. 
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BistiUer^s  Premises, 

9.  Distillery  to  be  ufithin  quarter  of  a  mile  of  market  town,  except  on  terms  as  to  lodgings  for  officers, 

10.  Distillery  not  to  be  within  quarter  of  a  mile  of  rectifier^  s  premises, 

11.  Premises  of  distiller  not  to  be  connected  with  premises  of  brewer,  ^c, 

12.  Power  to  refuse  licence  to  brewer,  Sfc, 

Distiller's  Spirit  Store  and  Utensils* 

13.  Provision  and  securing  of  spirit  store, 

14.  Scheduled  rules  with  respect  to  vessels,  ^c,  in  distillery, 

15.  Alterations  of  vessels,  utensils,  and  pipes. 

16.  Power  of  Commissioners  to  allow  use  of  additional  or  substituted  vessels,  ^c, 

17.  Penalty  for  interference  with,  or  attempt  to  defeat  gauging, 

18.  Penalty  for  frauds  and  offences  in  relation  to  fittings. 


Distiller^s  Entry, 


19.  Time  and  mode  of  making  entry, 

20.  Continuance  of  entry. 


Materials  for  Distillation, 

21.  Materials  for  brewing  and  distillation, 

22.  Distiller  to  use  only  wort  made  in  his  distillery, 

23.  Use  of  sugar. 

Brewing  and  Distilling, 

24.  Unlawful  hours  for  brewing  and  distilling. 

25.  Brewing  and  distilling  periods, 

26.  Notice  in  the  case  of  a  distiller  commencing  or  recommencing  business, 

27.  Notice  in  the  ordinary  course  of  business  to  be  given  before  each  brewing, 

28.  Declaration  as  to  wort, 

29.  Penalty  for  excess  of  wort  or  wash  beyond  that  specified  in  declaration, 

30.  Penalty  for  excess  of  wort  or  wash  on  comparison  of  accounts, 

31 .  Yeast  not  to  be  added  except  in  backs. 

32.  As  to  use  of  yeast, 

33.  As  to  making  bub  or  other  fermenting  composition, 

34.  Refilling  backs  during  brewing  period, 

35.  Declaration  at  end  of  brewing  period, 

36.  Penalty  where  original  gravity  exceeds  gravity  as  declared, 
37*  Mode  of  ascertaining  gravity  of  wort  or  wash. 

38.  As  to  mode  of  distilling, 

39.  Return  at  end  of  distilling  period, 

40.  Power  to  test  by  distillation. 

41.  Low  wines  or  spirits  not  to  be  mixed  so  as  to  increase  gravity. 


Samples. 

42.  Power  for  officer  to  take  samples. 

Spirits  in  Store. 

43.  As  to  distiller's  spirit  store, 

44.  Account  ofstoch  and  penalty  for  excess  or  deficiency, 

45.  Spirits  may  be  removed  from  a  store  for  exportation  or  ship's  stores. 
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Charging  and  Payment  of  Duty, 

46.  Regulations  for  charging  duty. 

47.  Return  as  to  payment  of  duty, 

48.  Power  to  distrain  for  duties  in  arrear. 

Warehousing, 

49.  Distiller'' s  warehouse, 

50.  Excise  warehouse. 

51.  Accommodation  for  officer  to  he  provided, 

52.  Ldabilityfor  spirits  warehoused. 

53.  Revocation  of  approval  of  warehouse, 
64.  Crown  warehouse. 

55.  Liability  for  spirits  in  Crown  warehouse. 

56.  Warehousing  in  distiller's  warehouse, 

57.  Constructive  warehousing  by  distiller. 

58.  Regulations  as  to  warehousing  by  distiller, 

59.  Warehousing  re-imported  spirits. 

60.  Stowage  of  casks  in  warehouse. 

61.  Inspection  of  spirits  in  warehouse. 

62.  Transfer  to  purchaser  in  distiller^s  warehouse. 

63.  Transfer  to  purchaser  in  excise  warehouse. 

64.  Vatting,  blending,  or  racking  in  warehouse, 

65.  Racking  duty-paid  spirits. 

66.  Allowance  upon  deficiency  in  vatting,  blending,  or  racking, 

67.  Reducing  spirits  in  warehouse. 
6S,  Bottling  spirits  in  warehouse. 

69.  Sweetening  and  colouring  in  warehouse, 

70.  Fortifying, 

71.  Hours  of  removal  from  warehouse. 

72.  Removal  from  one  warehouse  to  another, 

73.  Constructive  deposit  on  removal, 

74.  Restriction  on  removal  of  British  liqueurs  and  certain  other  spirits. 

75.  Delivery  from  warehouse  for  home  consumption. 

76.  Regulation  for  charging  duty  on  spirits  warehoused. 

77"  In  case  of  deficiency  in  spirits  in  a  warehouse,  duty  on  quantity  warehoused  to  be  pjid, 

78.  Mode  of  calculating  quantity  of  spirits  warehoused. 

79.  Payment  of  duty  on  aelivery  of  spirits  from  Customs  warehouse. 

80.  Application  of  warehousing  provisions  to  foreign  spirits  in  an  Excise  warehouse. 

81.  Removal  from  warehouse  for  exportation. 

82.  Removal  from  warehouse  for  ship*s  stores. 

83.  Removal  from  warehouse  for  methylation, 

84.  Offences  with  respect  to  warehousing, 

85.  Application  of  Customs  Acts  to  British  spirits  in  a  Customs  warehouse* 

Rectifiers. 

86.  Application  to  nctifiers  of  certain  provisions  relating  to  distillers, 
87'  Rectifiers  premises  not  to  be  within  a  quarter  of  a  mile  of  a  distillery. 

88.  Rectifiers  premises  not  to  be  connected  with  the  premises  of  a  brewer,  ^c, 

89.  Restrictions  on  business  of  rectifier, 

90.  Receipt  of  spirits  by  rectifier, 

91.  Scheduled  rules  with  respect  to  rectifiers, 

92.  Penalty  for  mixing  wine  or  wash  with  spirits, 

93.  Quality  and  quantity  of  spirits  allowed  to  be  removed  from  stock  of  rectifier, 

94.  Account  of  stock,  and  penalty  for  excess  or  deficiency, 

95.  Power  for  rectifier  to  warehouse  on  drawback. 

Dealers  and  Retailers, 

96.  Application  to  dealers  and  retailers  of  certain  provisions  relating  to  distillers. 
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9/.  Dealers  and  retailers  to  make  entry, 

98.  Marking  casks. 

99.  Marking  strength  of  certain  spirits, 

100.  Restriction  on  grant  of  dealer's  licence  to  distiller, 

101.  Situation  of  dealer's  and  retailer's  premises. 

102.  Restrictions  on  sale  by  dealers  and  retailers. 

103.  Penalty  for  excess  in  stock  of  dealer  or  retailer, 

104.  Meaning  of  sale  by  retail. 

Permits,  Certificates,  and  Stock  Books, 

105.  Spirits  required  to  be  accompanied  by  permit  or  certificate, 

106.  Mode  of  obtaining  permit. 

107.  Penalties  for  removal  of  spirits  without  permit,  and  fraudulent  use  of  permit. 

1 08.  Certificate  book. 

109.  Penalties  in  case  of  removal  of  spirits  without  certificate, 

110.  Fraudulent  use  of  certificate. 

111.  Cancelling  and  delivery  of  permits  and  certificates, 

112.  Stock  book, 

113.  Offences  with  respect  to  certificate  books  and  stock  books. 

Miscellaneous, 

114.  Rules  for  ascertaining  quantity  of  spirits  by  weighing, 

115.  Remission  of  duty  for  spirits  lost  or  destroyed. 


PART  II. 

Methylated  Spirits. 

116.  Part  I.  not  to  apply  to  methylated  spirits. 

117.  Exemption  of  methylated  spirits  from  duty. 

118.  Persons  authorized  to  methylate. 

119.  Persons  authorized  to  supply  methylated  spirits, 

120.  Authority  to  use  methylated  spirits. 

121.  Persons  to  whom  methylated  spirits  may  be  supplied  by  authorized  methylator, 

122.  Place  of  methylation. 

123.  Materials  for  and  mode  of  methylation. 

124.  Supply  and  receipt  of  methylated  spirits. 

125.  Stock  account. 

V26.  Rules  to  be  observed  by  retailers  of  methylated  spirits. 

127.  Powers  of  entry,  inspection,  and  sampling. 

128.  Unlawful  supply  of  methylated  spirits. 

129.  Unlawful  possession  of  methylated  spirits. 

ViO.  Preparation,  sale,  or  use  of  methylated  spirits  as  or  for  a  beverage  or  medicine. 

131.  Offences  with  respect  to  methylated  spirits  mixed  with  gum  resin, 

132.  Power  to  revoke  licence,  ^c. 


PART  III. 

Supplemental. 

Purified  Methylic  Alcohol. 
133.  Purified  methylic  alcohol  to  be  deemed  low  wines. 
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Sykes^s  Hydrometer, 

134.  Strength  of  spirits  to  be  ascertained  by  Sykes*s  hydrometer. 

Scales,  Weights,  Measures,  Locks,  and  Fastenings, 

135.  Excise  traders  to  provide  scales,  weights,  and  measures, 

136.  Locks  and  fastenings. 

Powers  of  Officers, 

137.  Power  of  entry  and  examination  by  officers, 

138.  Supply  of  ladders  and  lights, 

139.  Power  to  search  for  pipes,  S^c, 

140.  Power  to  enter  and  search  for  illicit  stills  and  spirits, 

141.  Power  to  enter  premises  of  dealer  or  retailer  and  examine  and  take  samples, 

142.  Distillers,  ^c.  to  assist  in  taking  account, 

143.  Power  to  require  water  to  be  drawn  off  from  worm  tub. 

General  Offences, 

144.  Unlawful  removal  of  malt,  wort,  or  wash. 

145.  Arrest  of  and  penalties  on  persons  unlawfully  removing  spirits, 

146.  Unlawful  hawking  and  sale  of  spirits,  * 

147.  Sale  of  spirits  for  unlawful  purposes, 

148.  Unlawful  purchase  of  spirits, 

149.  Penalty  for  possession  of  spirits  on  which  duty  has  not  been  jf  aid, 

150.  Forcibly  (^posing  execution  of  Act, 

151.  Misconduct  of  and  collusion  with  officers, 

152.  Obstruction  of  officers, 

153.  Neglect  of  duty  oy  officer  of  the  peace. 

154.  Provisions  as  to  forfeiture. 

Informers, 

155.  Discharge  and  reward  of  informers. 

Procedure. 

156.  Recovery  of  fines. 

Forms  and  Schedules,  ' 

157.  Forms  of  notices  and  documents, 

158.  Application  of  previous  Acts  to  permits,  4*c.  under  this  Act, 

159.  Regulations  to  be  prescribed. 

1 60.  Effect  of  Schedules, 

161.  Construction  of  Acts,  ^c.  referring  to  repealed  enactments. 

Savings  and  Repeal, 

162.  Saving  with  respect  to  premises  entered  on  5th  April  1825. 

163.  Saving  for  articles  in  use  before  2Sth  August  1860. 

164.  Repeal  of  Acts  in  Schedule, 

SCHBDULBS. 
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An  Act  to  consolidate  and  amend  the 
Law  relating  to  the  Manufacture  and 
Sale  of  Spirits.      (26th  August  1880.) 

Be  it  enacted  hj  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons^ 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

Preliminary, 

1.  This  Act  maybe  cited  as  the  Spirits  Act, 
1880. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  January  one  thousand  eight  hundred 
and  eighty-one,  wmch  date  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act. 

3.  In  this  Act  each  of  the  following  terms  shall 
have  the  meaning  assigned  to  it  by  this  section, 
unless  it  is  otherwise  expressly  provided,  or  there 
is  something  in  the  subject  or  context  inconsistent 
with  such  meaning, — 

"  Spirits "  means  spirits  of  any  description, 
and  includes  all  liquors  mixed  with  spirits, 
and  all  mixtures,  compounds,  or  prepara- 
tions, made  with  spirits : 

Low  wines"  means  spirits  of  the  first  ex- 
traction conveyed  into  a  low  wines 
receiver : 

Feints  "  means  spirits  conveyed  into  a  feints 
receiver : 

British  spirits*'  means  spirits  liable  to  a  duty 
of  excise : 

Plain  spirits"  means  any  British  spirits, 
(except  low  wines  and  feints,)  which  have 
not  had  any  flavour  communicated  thereto 
or  ingredient  or  material  mixed  therewith  : 
'*  Spirits  of  wine  "  means  rectified  spirits  of  the 
strength  of  not  less  than  forty-three  degrees 
above  proof: 
*'  British  compounds  "  means  spirits  redistilled 
or  which  have  had  any  flavour  communi- 
cated thereto,  or  ingredient  or  material 
mixed  therewith : 

Foreign  spirits  "  means  all  spirits  and  strong 
waters  liable  to  a  duty  of  Customs : 

Sugar  "  includes  any  saccharine  substance  or 
syrup  manufactured  from    any    material 
from  which  sugar  can  be  manufactured  : 
"  Commissioners  "  means  the  Commissioners 
of  Inland  Revenue : 

Methylate  "  means  to  mix  spirits  with  some 
substance  in  such  manner  as  to  render  the 
mixture  unfit  for  use  as  a  beverage,  and 
"  methylated  spirits "  means  spirits  so 
mixed  to  the  satisfaction  of  the  Commis- 
sioners : 
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''  Proof  "  means  the  strenff  th  of  proof  as  ascer- 
tained by  Sykes's  hydrometer : 

"  Still  *'  includes  any  part  of  a  still,  and  any 
distilling  apparatus  whatever  for  distilling 
or  making  spirits : 

"Distiller,"  •* rectifier,"  "dealer,"  and  "re- 
tailer,"  mean  respectively  a  person  who 
distils,  rectifies,  or  compounds,  deals  in,  or 
retails  spirits : 

"  Excise  trader  "  means  any  person  carrying  on 
a  business  subject  to  anv  of  the  regulations 
of  this  Act,  and  includes  a  maltster  who 
makes  malt  duty  free  for  distillation  end 
any  proprietor  or  occupier  of  an  excise 
warehouse : 

"Licence"  means  a  licence  granted  by  the 
*  Commissioners  or  by  an  officer  duly 
authorised  by  them;  and  "licensed,"  as 
applied  to  an  excise  trader,  means  a 
person  holding  a  licence  so  granted  for 
the  purpose  of  his  business : 

"  Premises,"  when  used  with  reference  to  an 
excise  trader,  means  any  building  or  place 
used  by  him  in  the  course  of  his  business, 
and  of  which  entry  is  required  to  be 
made: 

"Prescribed"  and  "approved"  mean  respec- 
tively prescribed  or  approved  by  the  Com- 
missioners : 

"  Warehouse"  means  any  warehouse  approved 
or  provided  for  the  deposit  of  spirits  : 

"Distiller's  warehouse"  means  an  approved 
warehouse  on  the  premises  of  a  distiller : 

"  Excise  warehouse  "  means  a  warehouse  ap- 
proved or  provided  by  the  Commissioners 
as  a  general  warehouse  for  the  deposit  of 
spirits : 

"  Customs  warehouse "  means  a  warehouse 
approved  or  provided  by  the  Commis- 
sioners of  Customs  for  the  deposit  of 
spirits : 

"  Collector "  means  the  collector  of  Inland 
Revenue,  and  in  connexion  with  the  busi- 
ness of  an  Excise  trader  means  the  collector 
for  the  collection  in  which  the  premises  of 
the  trader  are  situate,  and  includes  a 
person  acting  as  such  collector  : 

"  Officer"  means  officer  of  Inland  Revenue  : 

"Proper  officer"  means  the  officer  of  the 
aivisionor  ride  in  which  the  business  of  an 
Excise  trader  is  carried  on,  or  in  which 
anything  is  by  this  Act  re(]uired  to  be 
done  by,  or  any  notice  to  be  given  to,  such 
officer,  and  includes  a  person  acting  as 
such  officer,  and  also  any  officer  superior 
in  matters  of  Excise  to  such  officer : 

"  Writing  "  includes  print,  and  "  written  "  in- 
cludes printed : 

"  Justice "  means  a  justice  of  the  peace  or  a 
magistrate    having   jurisdiction   for   the 
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county  or  place  where  any  offence  is 
committed  or  suspected  to  have  been 
committed,  or  any  ofiFender  is  appre- 
hended or  found,  or  any  goods  or  com- 
modities are  seized  or  liable  to  seizure  or 
suspected  to  be  so  liable  : 
County  or  place"  includes  a  city,  county  of 
a  city,  county  of  a  town,  borough,  liberty, 
division,  franchise,  or  other  place  of  magis- 
terial jurisdiction : 
**  Schedule  "  means  schedule  to  this  Act. 

4.  This  Act  is  divided  into  Parts,  as  follows  : — 
Part    I.  —  Spirits    other   than    Methylated 

Spirits. 
Part  II. — Methylated  Spirits. 
Part  III. — Supplemental. 

PART  I. 

Spirits  other  than  Methylated  Spirits. 

General, 

5.  (1 .)  No  person  may,  without  being  licensed 
to  do  so,  or  on  any  premises  to  which  his  licence 
does  not  extend — 

(a.)  Have  or  use  a  still  for  distilling,  recti- 
fying, or  compounding  spirits ;  or 

(6.)  Brew  or  make  wort  or  wash,  or  distil  low 
wines,  feints,  or  spirits  ;  or 

(c.)  Rectify  or  compound  spirits. 

(2.)  If  any  person  contravenes  this  section  he 
shall  for  each  offence  incur  a  fine  of  five  hundred 
pounds,  and  all  spirits,  and  vessels,  utensils,  and 
materials  for  distilling  or  preparing  spirits  in  his 
possession  shall  be  forfeited. 

6.  Every  person  who  makes  or  keeps  wash 
prepared  or  fit  for  distillation,  or  low  wines  or 
feints,  and  has  in  his  possession  or  use  a  still, 
shall,  as  respects  the  duties,  penalties,  and  for- 
feitures imposed  by  law  on  distillers,  be  deemed 
to  be  a  distiller. 

7.  (1.)  In  England  if  a  distiller  keeps  or  uses 
a  still  of  which  the  body,  without  the  head,  is  of 
less  capacity  than  three  thousand  gallons  he 
must  not  keep  or  use  in  his  distilleiy  at  the  same 
time  more  than  two  wash  stills  and  two  low  wine 
stills. 

(2.)  For  every  still  kept  or  used  in  contra- 
vention of  this  section  the  distiller  shall  incur  a 
fine  of  one  hundred  pounds,  and  a  further  fine  of 
one  hundred  pounas  for  every  time  that  any 
such  still  is  used  ;  and  cveiy  still  kept  or  used  in 
contravention  of  this  section  shall  be  forfeited. 

8.  (1.)  A  person  shall  not  have  a  licence  to  keep 
a  still  of  less  capacity  than  four  hundred  gallons. 


unless  he  has  in  use  a  btill  of  that  capacity,  or 
produces  to  the  Commissioners  a  oertificmte, 
signed  by  three  justices  for  the  county  or  place, 
that  he  is  a  person  of  good  character,  and  fit  and 
proper  to  be  licensed  to  keep  such  a  still,  and  that 
the  premises  in  which  he  proposes  to  erect  the 
still  and  of  which  he  is  in  actual  possession,  are 
of  the  yearly  value  of  ten  pounds  at  least. 

(2.)  If  the  still  is  intended  to  be  kept  by 
persons  in  partnership,  a  certificate  to  the  above 
efiPect  with  regard  to  one  of  the  partners  shaU  be 
sufficient. 

(3.)  The  Commissioners  may,  if  they  think  ^t, 
refuse  to  grant  the  licence,  notwithstanding  the 
production  of  the  justices'  certificate;  but,  in 
case  of  refusal,  they  shall  state  the  grounds 
thereof,  in  writing  signed  by  them,  to  the 
justices. 

Distiller's  Premises, 

9.  (1.)  A  person  shall  not  be  entitled  to  a  li- 
cence for,  or  be  permitted  to  make  entry  of,  a 
distillery,  unless  it  is  situate  in  or  within  a 
quarter  of  a  mile  of  a  market  town. 

(2.)  The  Commissioners  may,  if  they  think  fit, 
grant  a  licence  for,  and  permit  entry  to  be  made 
of,  a  distilleiy  situate  beyond  these  limits,  on  the 
terms  of  the  distiller  providing  to  their  satis- 
faction lodgings  for  the  officers  to  be  placed  in 
charge  of  the  distillery. 

(3.)  The  lodgings  must  be  conveniently  situate 
and  must  not  form  part  of  the  distillery  or  of  the 
distiller's  dwelling-nouse,  and  the  rent  chaT*g?d 
for  them,  unfurnished,  must  not  exceed  fifteen 
pounds  a  year. 

(4.)  If  a  distiller  to  whom  a  licence  is  granted 
on  these  terms  fails  to  provide  the  lodgings,  or 
to  keep  them  in  repair,  or  interrupts  or  annoys 
any  officer  residing  therein  in  his  use  or  enjoy- 
ment thereof,  the  Commissioners  may  suspend  or 
revoke  his  licence. 

10.  (1.)  No  person  may  make  entiy  of  or  use 
for  brewing  or  making  wort,  or  wash,  or  for 
distilling  spirits,  or  for  receiving  or  keeping 
spirits  as  a  distiller,  any  premises  within  a 
quarter  of  a  mile  of  any  premises  entered  or  used 
for  rectifying  or  compounding  spirits,  or  for 
receiving  or  keeping  spirits  by  a  rectifier. 

(2.)  If  any  person  contravenes  this  section  be 
shall  incur  a  fine  of  five  hundred  pounds  for 
every  week  during  which  the  premises  are  so 
entered  or  used. 

11.  (1.)  A  distiller  may  not  carry  on  upon  his 
premises  the  business  of  a  brewer  of  beer,  or  a 
maker  of  sweets,  vinegar,  cider,  or  peny,  of  a 
refiner  of  sugar,  or  of  a  dealer  in  or  retailer  of 
wine. 
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(2.)  No  person  may  carry  on  the  business  of  a 
distiller  upon  premises  communicatinpr  otherwise 
than  by  an  open  public  street  or  carriage  road 
with  any  premises  used  by  a  brewer  of  beer,  or 
a  maker  of  sweets,  vinegar,  cider,  or  i>eny,  or  a 
refiner  of  sugar,  or  a  dealer  in  or  rttailer  of 
spirits  or  a  dealer  in  or  retailer  of  wine. 

(3.)  If  any  person  contravenes  any  of  the  fore- 
going provisions  of  this  section  he  shall  incur  a 
fine  of  two  hundred  pounds. 

(4.)  The  Commissioners  may  refuse  to  ^nt  a 
licence  for  distilling  spirits  in  any  premises  in 
which,  from  their  situation  with  respect  to 
premises  used  for  rectifying  or  compounding 
spirits,  or  to  a  brewery  or  vinegar  manufactory, 
they  think  it  inexpedient  to  allow  the  distilling 
of  spirits. 

12.  The  Commissioners  may  refuse  to  grant  a 
licence  to  brew  beer,  or  to  make  \nnegar,  on  any 
premises  in  which,  from  their  situation  with 
respect  to  a  distillery,  they  think  it  inexpedient 
to  allow  the  brewing  of  beer  or  making  of 
vinegar  to  be  carried  on. 

Distiller's  Spirit  StoYe  and  Utensils, 

13.  (1.)  Every  distiller  must,  to  the  satisfac- 
tion of  the  Commissioners,  provide  a  spirit  store 
and  cause  it  to  be  properly  secured. 

(2.)  The  spirit  store  must  be  kept  locked  by 
the  officer  in  charge  of  the  distillery  at  all  times 
except  when  he  is  in  attendance. 

(3.)  If  a  distiller  fails  to  pro\'ide  or  secure  a 
spirit  store  as  by  this  section  required,  the  Com- 
missioners may,  until  it  is  so  provided  and 
secured,  refuse  to  grant  him  a  licence,  or  suspend 
or  revoke  his  licence. 

14.  (1.)  Every  distiller  must  observe  the  rules 
contained  in  the  First  Schedule. 

(2.)  For  any  contravention  of  the  rules  in  the 
First  Schedule  penalties  shall  be  incurred  as 
follows  : 

(a.)  If  there  is  found  in  a  distillery  any  ves- 
sel in  excess  of  the  number  permitted 
by  the  rules  in  the  second  part  of  the 
First  Schedule,  the  vessel,  with  its  con- 
tents, shall  be  forfeited,  and  the  dis- 
'  tiller  shall  incur  a  fine  of  two  hundred 
pounds. 
(I .)  For  any  contravention  of  the  rules  con- 
tained in  the  third  part  of  the  First 
Schedule  the  distiller  shall  inciur  a  fine 
of  two  hundred  pounds,  and  an  addi- 
tional fine  of  twenty  pounds  for  every 
day  during  which  the  contravention 
continues, 
(c.)  For  any  contravention  of  the  rules  con- 
tained in  the  fourth,  seventh,  or  eighth 
part  of  the  First  Schedule  the  distiller 


shall  incur  a  fine  of  two  hundred 
pounds. 

(d.)  For  any  contravention  of  the  rules  con- 
tained in  the  fifth,  sixth,  or  tenth  part 
of  the  First  Schedule,  the  distiller  shall 
incur  a  fine  of  fifty  pounds. 

(e.)  Every  cask  not  marked  as  required  by  the 
rules  contained  in  the  ninth  part  of  the 
First  Schedule  shall,  with  its  contents, 
be  forfeited. 

(/.)  For  any  contravention  of  the  rules  con- 
tained in  the  eleventh  part  of  the  First 
Schedule,  the  wash,  low  wines,  feints, 
or  spirits  in  respect  of  which  the  rules 
are  contravenea  shall  be  forfeited,  and 
the  distiller  shall  incur  a  fine  of  two 
hundred  pounds,  or,  at  the  election  of 
the  Commissioners,  of  twenty  shillings 
for  every  gallon  of  such  wash,  low 
wines,  feints,  or  spirits. 

15.  (I.)  A  distiller  may,  on  giving  to  the 
proper  officer  two  days  previous  notice  in  writing 
of  his  intention,  specifying  the  vessel,  utensil,  or 
pipe  intended  to  be  idtered,  moved,  or  added, 
alter  or  move  any  entered  vessel,  utensil,  or  pipe, 
or  add  a  new  vessel,  utensil,  or  pipe. 

(2.)  EveiT  such  new  vessel,  utensil,  or  pipe 
must  be  duly  entered. 

(3.)  If  a  distiller,  without  giving  such  notice, 
alters,  moves,  or  adds  to  the  vessels,  utensils,  or 
pipes  on  his  premises  after  entry  has  been  made 
thereof,  or  the  capacity  thereof  has  been  ascer- 
tained by  the  proper  officer,  he  shall  for  each 
ofiEence  incur  a  fine  of  two  hundred  pounds. 

16.  The  Commissioners  may  permit  any  dis- 
tiller to  fix  and  use,  subject  to  such  regulations 
as  they  prescribe,  any  vessel,  utensil,  or  fitting,  in 
addition  to  Or  instead  of  any  of  those  required  by 
this  Act,  and  may  from  time  to  time  withdraw 
any  such  permission,  lliis  Act  shall  apply  to 
any  such  additional  or  substituted  vessel,  utensil, 
or  fitting  as  if  its  use  were  permitted  or  required 
by  this  Act. 

17.  If  on  the  premises  of  any  distiller  any 
attempt  is  made  or  device  used  to  prevent  or 
hinder  an  officer  from  ascertaining  the  gravity, 
quantity,  or  strength  of  the  wort,  wash,  low  wines, 
feints,  or  spirits  in  any  vessel,  or  whilst  running, 
or  to  deceive  him  in  taking  the  dip  or  gauge  of 
any  vessel  or  utensil,  the  distiller  shall  for  each 
ofi'ence  incur  a  fine  of  two  hundred  pounds. 

18.  If  a  distUler- 

(ff.)  Places,  affixes,  or  makes  any  cock,  plug, 
pipe,  or  opening  in,  on,  to,  into,  or 
from  any  vessel  or  utensil  in  contra- 
vention of  this  Act;  or 
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(b.)  Causes  or  procures  any  cover,  fastening, 
cock,  plug,  pump,  or  pipe  to  be  so  made 
or  used  that  any  vessel  or  utensil  may 
be  employed,  opened,  removed,  filled,  or 
emptied  m  the  absence  of  an  officer,  or 
as  in  any  manner  to  avoid  or  defeat  the 
security  intended  to  be  provided  by  this 
Act, 

he  shall  for  each   offence  incur  a  fine  of  five 

hundred  pounds. 

Distiller^s  Entry. 

1!).  (I.)  Every  distiller  must,  before  he  begins 
to  brew  any  wort,  nlake  entry  of  the  vessels, 
utensils,  fittings,  and  places  intended  to  be  used 
by  him,  by  signing  and  sending  or  delivering  to 
tne  proper  officer  an  account  in  the  prescribed 
form,  setting  forth  iinth  the   prescribed  parti- 
culars— 
{a.}  His  name  and  abode,  and  the  situation  of 
the  premises  intended  to  be  entered; 
and 
(b.)  A  true  and  particular  description  of  every 
vessel  and  utensil  intended  to  be  used 
on  those  premises  for  the  purpose  of  his 
business ;  and 
(c.)  Either — 

(i.)  The  number  of  gallons  which 
every  still,  with  its  head,  is  capable  of 
containing;  or 

(ii.)  The  number  of  gallons  of  wash 

per  hour  which  every  still  is  capable  of 

distilling ;  and 

(d.)  The  purpose  for  which  each  such  vessel 

and  utensil  is  intended  to  be  used ;  and 

(c.)  Every  house,  room,  and  place  in  which  any 

part  of  his  business  is  to  be  carried  on, 

or  any  spirits  are  to  be  kept;  and 

(/.)  The  purpose  for  which  eacn  such  house, 

room,  or  place  is  to  be  used. 
(2.)  In  the  account  every  vessel,  utensil,  house, 
room,  and  place  must  be  distinguished  by  the 
name  and  number  painted  thereon. 

(3.)  No  vessel,  utensil,  house,  room,  or  place 
must  be  described  in  the  account  as  intended  to 
be  used  for  more  than  one  purpose. 

(4.)  There  must  be  delivered  with  the  account 
a  drawing,  model,  or  description  distinctly  show- 
ing the  course,  construction,  and  use  of  all  fixed 
pipes  to  be  used,  and  of  every  branch  thereof  and 
cock  thereon,  and  every  place,  vessel,  or  utensil 
with  which  any  such  pipe  communicates. 

(5.)  If  a  distiller  makes  entry  of  any  vessel, 
utensil,  house,  room,  or  place  as  intended  to  be 
used  for  more  than  one  purpose,  he  shall  for  each 
ofEence  incur  a  fine  of  two  hundred  pounds. 

(6.)  If  any  vessel,  utensil,  fitting,  house,  room, 
or  place  used  by  a  distiller,  for  any  purpose  con- 
nected with  his  business,-^ 
(a.)  is  not  specified  in  the  account  required  to 
be  delivered  on  making  entry ;  or 


(b.)  is  not  numbered  aa  so  specified;  or 

(c.)  is  in  any  other  place,  or  used  or  applied  for 

any  other  purpose,  than  as  so  specified ; 

or 
[  {d.)  does  not  in  all  respects  correspond  with  the 

representation  thereof  as  so  specified ; 
the  distiller  shall,  for  each  ofEence,  incur  a  fine  of 
^ve  hundred  pounds,  and  every  such  vessel  or 
utensil,  with  its  contents,  and  all  spirits  or 
materials  for  distilling  spirits  found  in  any  such 
place,  shall  be  forfeited. 

20.  An  entry  must  not  be  withdrawn  wliilst 
there  remains  in  any  place  mentioned  therein,  any 
still,  or  in  any  place,  vessel,  or  utensil  mentioned 
therein,  any  materials  preparing  or  fit  for  dis- 
tillation, or  any  spirits  liable  to  duty. 

Materials  for  Distillation. 

21.  A  distiller  may  use  in  the  brewing  or 
making  of  wort  or  wash  any  material  of  audi 
nature  that  the  gravity  of  the  wort  or  wash  pro- 
duced therefrom  can  be  ascertained  by  the  pre- 
scribed saccharometer. 

22.  (1.)  A  distiller  must  not  distil  spirtU 
except  from  wort  or  wash  brewed  or  made  in  his 
distillery. 

(2.)  if  a  distiller  has  in  his  possession  any 
wort,  wash,  low  wines,  feints,  or  fermented  liquor 
not  brewed,  made,  or  distilled  in  his  disiilleiy,  he 
shall  forfeit  the  same,  and  also  incur  a  fine  of 
two  hundred  pounds. 

23.  (1.)  A  distiller  must  not,  without  the  con- 
sent of  the  Commissioners,  remove  any  sugar 
from  the  place  entered  as  a  sugar  store,  except 
for  use  in  the  manufacture  of  spirits. 

(2.)  Not  less  than  four  hours  before  removii^ 
anv  sugar  for  this  purpose,  he  must  give  the 
officer  in  charge  of  the  distiUeiy  written  notice, 
specifying  the  time  of  the  intended  removal,  and 
the  quantity  to  be  removed. 

(3.)  At  the  time  so  specified,  the  distiller  must 
convey  the  specified  sugar  immediately  from  the 
sugar  store  to  the  mash  tun  or  other  entered 
vessel,  to  be  there  immediately  used  in  the  rnann- 
facture  of  spirits. 

(4.)  He  must  forthwith  deposit  again  in  the 
sugar  store  all  sugar  so  removed  and  not  so 
used. 

(5.)  If  a  distiller  contravenes  this  section  he 
shall  for  each  offence  incur  a  fine  of  fifty  pounds. 

Brewing  and  DistUlimg. 

24.  A  distiller  must  not  mash  any  matfrif'^ 
or  brew,  or  make  wort  or  wash^  or  use  a  stiOf 
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between  eleven  o'clock  in  the  afternoon  of  Satur- 
day and  one  o'clock  in  the  forenoon  of  Monday. 
If  a  distiller  contravenes  this  section  he  shall 
incur  a  fine  of  fifty  pounds. 

25.  (1.)  The  period  cf  brewing  or  making 
wort  or  wash  (in  this  Act  called  the  brewing 
period),  and  the  period  of  distilling  spirits  (in 
this  Act  called  the  distilling  period)  must,  in 
every  distillery,  be  alternate  and  distinct. 

(2.)  'the  brewing  period  extends  from  the  com- 
mencement of  any  process  of  wetting,  brewing, 
or  mashing  any  materials  until  all  the  wort  or 
wash  in  the  distillery  has  been  collected  in  the 
fermenting  backs  and  wash  chargers,  and  the 
declaration  required  by  this  Act  of  such  collection 
has  been  given. 

(3.)  The  distilling  period  extends  from  the 
commencement  of  the  distillation  of  any  wash 
until  all  the  wash,  low  wines,  and  feints  in  the 
distillery,  or  in  the  possession  of  the  distiller, 
(except  the  feints  produced  by  the  last  re-distil- 
lation,) have  been  distilled  into  snirits  and  con- 
veyed into  the  spirits  receiver,  and  each  furnace 
door,  or  the  steam  pipe  of  each  still,  has  been 
secured  by  the  officer  in  charge  of  the  distillerv. 

(4.)  Except  as  by  this  Act  provided,  a  distiller 
must  not  use  any  still  before  the  expiration  of 
two  hours  after  the  end  of  the  brewing  period. 

(5.)  Except  as  by  this  Act  provided,  a  distiller 
must  not  mash  anv  materials  or  brew  or  make 
any  wort  or  wash  auring  the  distilling  period. 

(6.)  A  distiller  may,  immediately  after  all  the 
wash  in  his  possession  has  been  removed  into  a 
wash  charger,  begin  to  brew  wort,  but  only  on 
condition  Siat  all  the  wash  so  removed  be  forth- 
with distilled,  and  that  every  still  be  worked  off 
and  secured  within  the  following  times ;  (tbat  is 
to  say,)  in  the  case  of  a  low  wines  still,  within 
thirty-two  hours  from  the  time  when  the  wash 
was  removed  into  the  wash  charger,  and  in  the 
case  of  any  other  still  within  sixteen  hours  from 
that  time. 

(7.)  If  a  distiller  contravenes  this  section  he 
shall  for  each  ofPence  incur  a  fine  of  five  hundred 
pounds. 

26,  (l.)  Every  distiller  must,  at  least  six  days 
before  Deffinning  to  brew  wort,  or,  if  he  has  dis- 
continuea  brewing  wort  for  more  than  one  month, 
before  recommencing  to  brew  wort,  give  the  proper 
officer  a  written  notice,  specifying  the  day  on 
which  he,  intends  so  to  brew  or  recommence 
brewing. 

(2.)  If  a  distiller  contravenes  this  section,  or  if 
any  wort  or  wash  is  found  in  the  distillery  or 
possession  of  a  distiller  before  the  notice  required 
by  this  section  is  given,  or  before  the  day  specified 
in  the  notice  given  by  him,  or  if  there  is  found 
in  his  possession  any  wort  or  wash  which  he  may 


not  lawfully  have  in  his  possession,  he  shall  for 
each  offence  incur  a  fine  of  two  hundred  pounds, 
and  forfeit  all  wort  or  wash  so  found. 

27.  A  distiller  must,  at  least  four  hours  before 
he  mashes  any  materials  or  brews  for  making 
wort,  give  the  officer  in  charge  of  the  distillery 
written  notice  specifying  the  day  and  hour  when 
the  mashing  or  orewmg  is  to  be  commenced. 

If  a  distiller  mashes  or  brews  without  giving 
such  notice,  he  shall  incur  a  fine  of  fifty  pounds. 

28.  (1.)  All  wort  must  be  collected  into  the 
fermenting  back  within  eight  hours  after  it  has 
begun  to  run  into  the  back. 

(2.)  Immediately  after  the  wort  is  so  collected 

the  distiller  must  deliver  to  the  officer  in  charge 

of  the  distillery  a  written  declaration  specifying — 

(a.)  The  number  of  the  back  in  which  the  wort 

is  contained ;  and 
(6.)  The  gravity  or  (if  yeast  has  been  added) 

the  original  gravity  of  the  wort ;  and 
(c.)  The  quantity  thereof  as  measured  by  the 
number  of  dry  inches,  that  is  to  say, 
by  the  number  of  inches  between  the 
dipping  place  of  the  back  and  the  sur- 
face of  the  wort  contained  therein. 
(3.)  If  a  distiller  makes  default  in  complying 
with  the  provisions   of   this  section,  or  if  thje 
declaration  delivered  by  him  contains  any  untrue 
statement,  he  shall  for  each  offence  incur  a  fine 
of  two  hundred  pounds. 

29.  If  after  the  declaration  has  been  delivered 
the  gravity  of  the  wort  shall  be  found  to  exceed 
the  gravity  therein  specified  or  the  quantity  of 
the  wort  or  wash  shall  be  found  to  exceed  by  five 
per  centum  the  quantity  of  wort  therein  specified, 
the  distiller  shall  incur  a  fine  of  two  hundred 
pounds. 

30.  If  after  an  officer  has  taken  an  account  of 
the  gravity  or  quantity  of  the  wort  or  wash  in  a 
fermenting  back  any  wort  or  wash  is  found  in 
the  back  which  exceeds  in  gravity,  or  exceeds  by 
five  per  centum  in  quantity,  the  wort  or  wash  of 
whicn  the  account  has  been  taken,  the  following 
consequences  shall  ensue : 

(a.)  All  wort  or  wash  found  in  the  back  shall 
be  considered  as  new.  and  as  not  in- 
cluded in  any  former  charge  against  the 
distiller;  and 

(b,)  The  distiller  shall  be  charged  with  duty  in 
respect  of  the  whole  thereof  as  not  being 
before  charged ;  and 

(c.)  The  wort  or  wash  of  which  account  had 
previously  been  taken  shall  be  deemed 
to  be  distilled  or  decreased,  and  the 
distiller  shall  be  charged  for  a  Quantity 
of  spirits  in  respect  thereof  as  ror  wort 
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or  wash  actually  distilled  or  decreased  ; 
and 
(J.)  The   distiller  shall  incur  a  fine  of  two 
hundred  pounds. 

31.  A  distiller  must  not  add  yeast  or  other 
matter  capable  of  causing  fermentation  to  wort 
or  wash  in  any  vessel  except  a  fermenting  back. 

If  a  distiller  contravenes  this  section  he  shall 
inciur  a  fine  of  two  hundred  pounds. 

32.  (1.)  A  distiller  may,  subject  as  in  this 
section  mentioned,  either  remove  yeast  from  the 
wort  or  wash  in  a  fermenting  back,  or  leave  the 
yeast  and  sediment  in  a  back,  and  remove  the 
wort  or  wash  to  an  empty  back. 

(2.)  The  quantity  of  yeast  removed  from  or  the 
quantity  of  yeast  and  sediment  left  in  any  one 
back,  must  not  exceed  eight  per  centum  of  the 
wort  or  wash  in  the  back. 

(3.)  If  yeast  is  removed  from  and  yeast  and 
sediment  left  in  the  same  back,  the  total  quantity 
of  yeast  removed  and  yeast  and  sediment  left 
must  not  exceed  the  same  proportion. 

(4.)  Four  hours  before  removing  any  wort  or 
wash  the  distiller  must  give  the  officer  in  charge 
of  the  distillery  written  notice  specifying  the 
backs  from  which  and  to  which  the  wort  or  wash 
is  to  be  removed. 

(5.)  No  wort  or  wash  may  be  removed  from  a 
back  until  an  account  thereof  has  been  taken  by 
the  officer. 

(6.)  In  calculating  duty  no  abatement  shall  be 
made  on  account  of  any  yeast  removed  from  or 
yeast  and  sediment  left  in  any  back. 

(7.)  A  distiller  may  manufacture  in  his  distillery 
into  a  solid  substance  any  yeast  removed  from, 
or  any  yeast  and  sediment  left  in  a  back  under 
this  section,  and  may  send  out  of  his  distillery  or 
add  to  the  wort  or  wash  in  any  back  therein,  any 
such  yeast  or  sediment,  whether  so  manufactured 
or  not. 

■ 

33.  (1.)  A  distiller  must,  at  least  four  hours 
before  beginning  to  make  bub  or  any  other  com- 
position for  promoting  the  fermentation  of  wort 
or  wash  give  the  officer  in  charge  of  the  distillery 
wiitten  notice,  specifying  the  time  when  and  the 
vessel  in  which  the  composition  is  to  be  made, 
the  fermenting  back  into  which  it  is  to  be  put, 
and  the  quantity  to  be  put  into  such  back. 

(2.)  The  quantity  of  the  composition  must  not 
exceed  five  per  centum  of  the  wort  or  wash  to 
which  it  is  added. 

(3.)  The  gravity  of  the  composition  must  not 
exceed  sixty  degrees^  and  must  not  be  increased 
after  the  officer  has  taken  an  account  thereof. 

(4.)  The  whole  of  the  composition  must  be 
conveyed  into  the  back  specified  in  the  notice 


within  twenty-four  hours  after  the  time  thoein 
specified  for  making  the  composition. 

(5.)  If  a  distiller  contravenes  any  proyiaion  of 
this  section  he  shall,  for  each  .offence,  incar  a 
fine  of  two  hundred  pounds. 

34.  (1.)  When  fermentation  has  ceased  in  a 
fermenting  back  a  distiller  may,  during  the 
brewing  period,  on  giving  the  notice  required  by 
this  Act  oefore  the  removal  of  wash,  remove  the 
whole  of  the  wash  from  the  back  to  the  wash 
charger,  and  refill  the  back  with  fresh  wort. 

(2.)  The  wash  so  removed  must  be  secured  in 
the  wash  charger  until  the  commencement  of  the 
distilling  period. 

35.  (1.)  When  the  whole  of  the  wort  or  wash 
made  in  a  distillery  during  one  brewing  period  is 
collected  into  the  fermenting  backs  or  into  the 
fermenting  backs  and  wash  charger,  the  distiller 
must  give  the  officer  in  charge  of  the  distilloy  a 
written  declaration  to  that  effect. 

(2.)  If  the  declaration  is  unbrue  in  any  par- 
ticular, or  any  still  in  the  distiUeiy  is  used  before 
the  expiration  of  two  hours  after  the  delivoy 
thereof,  the  distiller  shall  incur  a  fine  of  two 
hundred  pounds. 

36.  If  the  original  gravity  of  any  wort  or  wash 
as  ascertained  &om  any  sample  of  wash  taken 
from  a  fermenting  back  or  wash  charger  exceeds 
by  more  than  two  degrees  the  gravity  thereof  as 
declared  by  the  distiller,  he  shtdl  incur  a  fine  of 
two  hundred  pounds,  and  a  further  fine  of 
sixpence  for  every  gallon  of  wash  contained  in 
the  vessel  from  i^'hich  the  sample  was  taken. 

37.  (I.)  The  gravity  of  wort  or  wash  shall  be 
ascertained  by  the  prescribed  saccharometer,  and 
in  calculating  the  same  a  d^ree  of  gravity  shall 
be  taken  as  equal  to  one  thousandth  part  of 
the  gravity  of  distilled  water  at  sixty  degrees 
Fahrenheit. 

(2.)  To  ascertain  the  original  gravity  of  the 
wort  from  which  wash  is  made,  a  definite  quantity 
b^  measure  of  the  wash  must  be  distilled,  and  tiie 
distillate  and  spent  wash  each  made  up  with 
distilled  water  to  the  original  measure  of  the 
wash  before  distillation. 

(3.)  The  specific  gravity  of  each  must  then  be 
ascertained. 

(4.)  The  number  of  degrees  and  parts  of  a 
degree  by  which  the  specific  gravity  of  the  dis- 
tillate is  less  than  the  specific  ^ravi^  of  Htiptill*<i 
water  shall  be  deemed  the  spint  indication  d  the 
distillate. 

(5.)  The  specific  gravity  of  the  spent  wash 
added  to  the  degree  of  original  gravity  which  in 
Table  A.  in  the  Second  Schedule  is  set  opposite 
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the  degree  of  spirit  indication  shall  he  deemed 
the  original  gravity  of  the  wort. 

(6.)  All  weighings  and  measurings  for  any  of 
the  above  purposes  must  be  made  when  the 
liquid  is  at  sixty  degrees  Fahrenheit. 

(70  The  distiller  or  any  person  acting  on  his 
behalf  may,  if  the  distiller  so  desires,  be  present 
at  any  such  process  for  ascertaining  original 
gravi^. 

38.  (1.)  Four  hours  before  any  wash  is  removed 
from  a  fermenting  back,  the  distiller  must  give 
the  officer  in  charge  of  the  distillery  written 
notice  specifying  the  number  of  the  back,  and  the 
day  and  hour  of  the  intended  removal. 

(2.)  At  the  time  so  specified  the  officer  shall 
attend,  and  after  he  has  locked  the  discharge 
ccck  of  the  wash  charger,  and  removed  the 
fastenings  which  prevent  the  passage  of  the 
wash  irom  the  back  to  the  charger,  but  not 
before,  the  whole  of  the  wash,  or,  if  the  charger 
is  not  capable  of  containing  the  whole,  then  one 
half  at  least,  must  be  removed  from  the  back  to 
the  charger. 

(3.)  When  the  wash  has  been  so  removed  and 
the  fastenings  have  been  secured,  the  officer  may 
take  an  account  of  the  quantity  and  the  gravity 
of  the  wash. 

(4.)  After  account  has  been  so  taken  of  the 
contents  of  a  wash  charger,  no  wash  may  be 
removed  from  a  back  into  the  same  charger 
before  the  whole  of  the  contents  of  that  charger 
have  been  removed  into  the  still  or  intermediate 
charger. 

(5.)  The  produce  of  all  or  any  of  the  backs 
filled  in  the  same  brewing  period  may  be  collected 
in  the  receivers  for  such  produce. 

(6.)  Subject  to  the  provisions  of  this  section  as 
to  feints  remaining  from  a  previous  distillation, 
all  produce  so  collected  must,  throughout  the 
whole  course  of  its  distillation,  and  until  the 
removal  to  the  spirit  store  of  the  spirits  produced 
therefrom,  be  kept  unmixed  with  any  other 
matter,  and  separate  from  all  other  produce. 

(70  Any  feints  produced  by  and  remaining 
from  a  previous  distillation  may  be  mixed  with 
the  low  wines  or  feints  produced  by  a  subsequent 
distillation,  and  the  process  of  re-distilling  feints 
may  be  repeated  as  often  as  the  distiller  thinks 
fit. 

(8.)  Not  less  than  four  hours  before  the  re- 
moval of  any  low  wines,  feints,  or  spirits  from  a 
receiver,  the  distiller  must  give  the  officer  in 
charge  of  the  distillery  written  notice  specifying 
the  oay  and  hour  of  the  intended  removal. 

(9.)  At  the  time  so  specified  the  officer  shall 
attend,  and  after  he  has  taken  an  account  of  the 
contents  of  the  receiver,  and  removed  the  fasten- 
ings of  its  pump  or  discharge  cock,  but  not 
bdfore,  the  whole  contents  of  the  receiver  must 


be  forthwith  removed  therefrom,  and  conveyed, 
if  low  wines  or  feints,  into  the  proper  charger, 
but  if  spirits,  into  a  vat  or  cask  in  the  spirit 
store. 

(lOO  After  the  fastenings  have  been  so  re- 
moved, no  other  low  wines,  feints,  or  spirits  may 
be  conveyed  into  the  receiver  until  the  whole  of 
its  contents  have  been  removed  therefrom  and 
the  fastenings  again  secured. 

(11.)  If  a  distiller  contravenes  any  of  the  fore- 
going provisions  of  this  section  he  shall,  for  each 
offence,  incur  a  fine  of  two  hundred  pounds. 

(120  Where  a  distiller  has  secured  his  low 
wines  and  feints  pumps  to  the  satisfaction  of  the 
Commissioners  he  may  run  low  wines  and  feints 
together  into  the  same  receiver,  and  may  at  any 
time  without  notice  remove  low  wines  and  feints 
from  a  receiver  to  a  charger  and  re-distil  them. 

(13.)  Where  a  still  is  connected  with  two 
spirit  receivers  the  distiller  may  collect  in  each 
receiver  alternately  the  spirits  produced  from  any 
distillation  or  re-distillation,  and  when  he  has 
run  into  either  receiver  as  much  spirits  as  he 
thinks  fit,  he  shall  give  notice  to  the  officer,  who 
shall  thereupon  lock  the  charging  cock.  No 
spirits  may  oe  removed  from  any  such  receiver 
until  the  expiration  of  two  hours  from  such 
notice,  nor  except  after  the  notice  of  removal 
required  by  this  section. 

39.  At  the  end  of  every  distilling  period  the 
distiller,  or  the  principal  manager  of  the  distillery, 
must  sign  and  deliver  to  the  proper  officer  a 
return  in  the  prescribed  form  specifying,  with 
respect  to  the  brewing  and  distilling  period— 

(a.)  The  quantity  of  each  description  of  ma- 
terial  used  in  making  wort  or  wash 
during  the  period ;  and, 
(b,)  The  quantitv  of  wort  or  wash  decreased  or 

distilled  auring  the  period ;  and, 
(c.)  The  quantity  of  spirits  computed  at  proof 

produced  during  the  period ;  and, 
(d,)  The  quantity  of  feints  remaining  at  the 

end  of  the  period. 
If  default  is  made  in  making  the  return  re- 
quired by  this  section,  or  if  the  return  is  untrue 
in  any  particular,  the  distiller  shall  incur  a  fine 
of  two  hundred  pounds. 

40.  (I.)  For  the  purpose  of  testing  the  quan- 
tity of  spirits  at  proof  in  any  wash  by  distillation, 
the  proper  officer  may  require  anv  charger  or 
receiver  m  a  distillery  to  be  emptiea  and  cleaned, 
and  any  quantity  of  the  wash  to  be  distilled,  and 
the  produce  to  be  conveyed  into  the  charger  or 
receiver.  For  this  purpose  all  persons  in  the 
employ  of  the  distiller  must,  on  request  and 
on  reasonable  notice,  provide  the  officer  with 
assistance  and  fuel. 

(20  All  low  wines,  feints,  and  spirits  so  dis« 
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tilled  and  conveyed  into  a  charger  or  receiver 
must  be  kept  therein  unmixed  with  any  other 
thing  until  the  officer  has  taken  an  account  of 
the  quantity  and  strength  thereof. 

(3.)  If  a  distiller  contravenes  any  of  the  fore- 
going provisions  of  this  section,  he  shall  incur  a 
fine  of  two  hundred  pounds. 

(4.)  If  the  quantity  of  proof  spirits  produced 
from  the  wash  exceeds  the  proportion  of  one 
gallon  and  a  quarter  for  every  hundred  gallons 
of  wash  in  respect  of  every  five  degrees  of  attenua- 
tion, (that  is  to  say,)  in  respect  of  every  five 
degrees  of  difference  between  the  highest  gravity 
of  the  wort  from  which  the  wash  was  produced 
as  declared  by  the  distUler  or  as  found  by  the 
officer,  and  the  lowest  gravity  of  the  wash  as 
taken  by  the  officer,  the  distiller  shall  incur  a 
fine  of  two  hundred  pounds,  and,  in  addition,  of 
sixpence  for  every  gallon  of  wash  from  which  the 
wash  so  distilled  was  taken. 


41.  (1.)  There  must  not  be  mixed  with  or 
added  to  any  low  winea,  feints,  or  spirits  in  a 
distillery  any  substance  which  either  increases 
the  gravity  tnereof,  or  prevents  the  true  strength 
thereof  from  being  ascertained  by  Sykes's  hydro- 
meter, 

(2.)  If  this  section  is  contravened^  the  dis- 
tiller shall,  for  each  offence,  incur  a  fine  of  two 
hundred  pounds,  and  all  low  wines,  feints,  spirits, 
and  mixtures  with  respect  to  which  the  offence  is 
committed  shall  be  forfeited. 


Samples, 

42.  (1.)  An  officer  may  take  a  sample  of  any 
wort,  wash,  low  wines,  feints,  or  spirits  from  any 
vessel  or  utensil  in  a  distillery,  and  the  gravity 
or  strength  of  any  sample  so  taken  shall  be 
deemed  the  gravity  or  strength  of  the  whole 
contents  of  the  vessel  or  utensil  from  which  it  is 
taken. 

(2.)  A  distiller  may,  if  he  wishes,  before  any 
such  sample  is  taken,  stir  up  and  mix  together 
all  the  liquor  contained  in  the  vessel  or  utensil 
from  which  the  sample  is  to  be  taken. 

Spirits  in  Store, 

43.  (1.)  No  spirits  may  be  brought  into  a  dis- 
tiller's spirit  store  unless  they  have  been  distilled 
in  his  distillery,  and  conveyed  directly  from  the 
spirit  receiver  into  the  store. 

(2.)  No  spirits  which  have  been  removed  from 
the  store  may  be  brought  back  into  the  store. 

(3.)  The  officer  in  charge  of  the  store  must, 
when  required,  attend  at  the  store  between  ^ve 
oY'lock  in  the  forenoon  and  eight  o'clock  in  the 
afternoon  on  every  day,  except  Sunday. 

(4.)  All  spirits  in  the  store  must  be  filled  into 


casks,  in  the  presence  of  the  officer,  in  the  pre- 
scribed manner.  . 

(5.)  Spirits  may  not  be  removed  from  the  store 
at  any  less  strength  than  twenty  per  centum 
below  proof,  nor  at  any  strength  above  twenty- 
five  and  under  forty-three  per  centum  over 
proof. 

(6.)  Spirits  may  not  be  removed  from  the  store 
in  any  quantity  less  than  nine  ^lons. 

(7.)  The  casks  in  which  spurits  are  removed 
may  be  either  full  or,  subject  to  the  prescribed 
regulations,  on  ullage. 

(8.)  All  the  spirits  distilled  in  one  distilling 
period  (except  a  quantity  not  exceeding  one 
hundred  and  fifty  gallons,  and  in  one  ullage 
cask)  must  be  removed  from  the  store  within  ten 
days  from  the  tennination  of  that  period,  and 
before  any  spirits  distilled  in  »  succeeding  period 
are  brought  into  the  store. 

(9.)  When  all  the  spirits  distilled  in  one  dis- 
tilling period  have  been  removed  from  the  spirit 
store,  or  at  the  end  of  ten  days  from  the  tenni- 
nation of  that  period,  whichever  fixat  happens, 
the  proper  officer  shall  strike  a  balance  in  the 
account  kept  by  him  for  the  distillery, 

(10.)  If  any  spirits  are  brought  into  or  found 
in  or  removed  from  a  distiller's  spirit  store  in 
contravention  of  this  section  the  distiller  shall, 
for  each  offence,  incur  a  fine  of  two  hundred 
pounds,  and  the  spirits  in  respect  of  which  the 
offence  is  committed  shall  be  forfeited. 

(11.)  If  any  spirits  are  found  in  a  distiller's 
spirit  store  after  the  time  at  which  they  are  re- 
quired by  this  section  to  be  removed  therefrom, 
tne  distiUer  shall  incur  a  fine  of  twenty  shillings 
for  every  gallon  of  spirita  so  found. 

(12.)  Every  distiller  must,  to  the  satisfaction 
of  the  Commissioners,  provide  accommodation  at 
his  spirit  store  for  the  officer  in  chaiy^e  thereof, 
and,  in  default  of  doing  so,  shall  incur  a  fine  of 
fifty  pounds. 

44.  (1.)  The  proper  officer  shall  from  time  to 
time  take  an  account  in  the  prescribed  manner 
of  the  quantity  of  spirits  in  a  distiller's  spirit 
store. 

(2.)  If  the  quantity  of  spirits  computed  at  proof 
found  in  the  store  is  greater  or  leas  than  the 
quantity  which,  according  to  the  account  so  taken, 
ought  to  be  therein,  the  distiller  shall  incur  a 
fine  of  twenty  shillings  for  eveiy  gallon  of  spirits 
so  in  excess  or  deficient,  and  the  spirits  (if  any)  in 
excess  shaU  be  forfeited. 

(3.)  But  a  distDler  shall  not  be  liable  to  any 
penalty  under  this  section  if  the  excess  does  not 
exceed  one  half  per  centum,  or  the  deficiency 
three  per  centum  on  the  balance  struck  whoi  tiie 
account  was  last  taken,  together  with  the  quiotity 
since  brought  in  from  the  spirit  receiver,  nor  if 
he  satisfies  the  Commissioners  that  the  defideocy 
does  not  result  from  fraud. 
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(4.)  Where  there  is  an  excess,  and  the  distiller 
is  not  prosecuted  in  respect  thereof,  he  shall  pay 
daty  on  the  excess. 

45.  Subject  to  the  prescribed  regulations  and 
the  prescribed  security,  spirits  may  be  removed 
from  a  distiller's  spirit  store  for  exportation  or 
for  ship's  stores  without  payment  of  auty. 

Charging  and  Payment  of  Duty. 

46.  (I.)  The  duty  on  spirits  made  in  a  dis- 
tillery is  to  be  charged  in  respect  of  the  wort  or 
wash,  the  low  wines,  and  the  feints  and  spirits 
made  in  the  distillery,  and  shall  be  payable  ac- 
cording to  such  of  those  modes  of  charge  as  pro- 
duces the  greatest  amount  of  duty. 

(2.)  In  respect  of  every  one  hundred  gallons  of 
wort  or  wash  the  duty  is  to  be  cbarged  for  a 
quantity  of  spirits  at  the  rate  of  one  gallon  of 
spirits  at  proof  for  every  five  degrees  of  attenu- 
ation, (that  is  to  say,)  for  every  ^ve  degrees  of 
difference  between  the  highest  gravity  of  the  wort 
as  declared  by  the  distiller  or  found  by  the  officer 
(whichever  is  the  greater)  without  any  allowance 
for  waste,  bub,  dregs,  yeast,  or  other  matter,  and 
the  lowest  gravity  of  the  wash  as  found  by  the 
officer  before  distillation. 

(3.)  In  respect  of  low  wines  the  duty  is  to  be 
charged  on  the  quantity  of  spirits  at  proof  con- 
tained therein,  less  five  per  centum. 

(4.)  In  respect  of  feints  and  spirits  the  duty  is 
to  be  charged  on  the  quantity  of  spirits  at  proof 
after  deducting  the  feints  (if  any)  remaining  from 
a  previous  distillation  and  included  in  the  ac- 
count of  feints  and  spirits  last  produced. 

(5.)  In  calculating  tbe  duty  payable  on  spirits 
an  iJlowance  shall  be  made  tor  any  deficiency 
occasioned  by  natural  waste,  subject  to  the  follow- 
ing provisions — 

(a.)  The  allowance  shall  not  exceed  one  and  a 
half  per  centum  on  the  spirits  removed 
from  the  receiver  to  the  store. 

(Jf.)  If  the  deficiency  exceeds  three  per  centum 
on  the  spirits  so  removed  no  allowance 
whatever  shall  be  made. 

47.  (1.)  The  proper  officer  shall  from  time  to 
time  make  out  in  the  prescribed  manner  and  for 
the  prescribed  period  a  return  of  the  quantity  of 
spirits  for  which  a  distiller  is  chargeable,  and 
of  the  duty  payable  thereon,  and  shall,  if  required 
in  writing  by  the  distiller,  deliver  to  him,  or  leave 
at  his  distilleiy,  a  copy  of  this  return  signed  by 
the  officer. 

(2.)  If  a  distiller  does  not,  within  the  pre- 
scribed time  and  in  the  prescribed  manner,  pay 
the  dutv  with  which  he  is  charged  in  the  return, 
he  shall  incur  a  fine  of  twenty  pounds,  and  forfeit 
double  the  duty  payable  by  him. 


48.  (1.)  If  any  duty  payable  by  a  distiller  re- 
mains unpaid  after  the  time  within  which  it  is 
payable,  the  collector  may,  by  warrant  signed  by 
liim,  empower  any  person  to  distrain  all  spirits, 
malt,  or  other  materials  for  distilling  spirits, 
vessels,  and  utensils  belonging  to  the  distiller  or 
in  any  premises  in  the  use  or  possession  of  the 
distiller,  or  of  any  person  on  his  behalf  or  in 
trust  for  him,  and  also  all  spirits  warehoused 
m  the  name  of  the  distiller,  and  to  sell  the  same 
by  public  auction^  giving  six  days  previous  notice 
of  the  sale. 

(2.)  The  proceeds  of  sale  shall  be  applied  in  or 
towards  payment  of  the  costs  and  expenses  of 
the  distress  and  sale,  and  in  or  towards  payment 
of  the  duties  due  from  the  distiller,  or  in  respect 
of  any  spirits  so  warehoused  and  distrained  and 
sold,  and  the  surplus,  if  any,  shall  be  paid  to  the 
distiller. 

(3.)  But  in  the  event  of  any  spirits  or  malt 
being  so  distrained  the  distiller  may,  at  any  time 
before  the  day  appointed  for  the  sale  thereof, 
remove  under  permit  the  whole  or  any  part 
thereof  on  paving  to  the  collector,  in  or  towards 
payment  of  the  duty,  the  true  value  of  the  spirits 
or  malt. 

(4.)  Permits  for  such  removal  shall  on  appli- 
cation be  granted  as  if  the  distress  had  not  been 
made. 

Warehousing, 

49.  (1.)  A  distiller  may  provide  a  warehouse 
on  his  premises  for  warehousing  spirits  distilled 
on  the  same  premises  without  payment  of  duty. 

(2.)  Every  such  warehouse  must  be  approved 
by  the  Commissioners  and  entered  by  the  distiller. 

^  60.  (I.)  The  Commissioners  may  approve  Ex- 
cise warehouses,  for  warehousing  spirits  without 
payment  of  duty.  Such  warehouses  shall  be  for 
the  general  accommodation  of  persons  desiring  to 
warehouse  spirits. 

(2.)  The  proprietor  or  occupier  of  an  Excise 
warehouse  must  give  the  prescribed  security. 

51.  In  the  case  of  a  distiller's  warehouse  or  of 
an  Excise  warehouse,  the  distiller  or  the  proprietor 
or  occupier  must,  to  the  satisfaction  of  the  Com- 
missioners, provide  accommodation  at  the  ware- 
house for  the  officer  in  charge  thereof,  and  in 
default  of  doing  so  shall  incur  a  fine  of  fifty 
pounds. 

52.  (1.)  The  proprietor  or  occupier  of  aware- 
house  shall  be  alone  responsible  to  the  proprietor 
of  any  spirits  warehoused  therein  for  the  safe 
custody  of  the  spirits. 

(2.)  No  action  shall  be  brought  against  the 
Commissioners  or  any  of  their  officers  for  loss  or 
damage  occasioned  to  spirits  whiht  warehoused 
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in  such  warehouse,  or  on  account  of  any  wrong  or 
improper  delivery  of  spirits  therefrom. 

53.  The  Commissioners  may  revoke  their 
approval  of  a  warehouse,  and  upon  such  revoca- 
tion all  spirits  warehoused  therein  must  be  re- 
moved as  the  Commissioners  direct,  and  no 
abatement  of  duty  or  allowance  shall  be  made  in 
respect  of  any  such  spirits  for  deficiency  of 
quantity  or  strength  after  notice  of  the  revocation 
has  been  given  to  the  proprietor  or  occupier  of  the 
warehouse. 

'  54.  The  Commissioners  may,  if  they  think  fit, 
themselves  pro^ade  Excise  warehouses,  and  may 
charge  for  spirits  warehoused  therein  warehouse 
rent  at  the  prescribed  rate,  not  exceeding  one 
penny  per  week  for  forty  gallons.  This  rent  must 
be  paid  by  the  proprietor  of  the  spirits  to  the 
collector,  and  shall  be  a  lien  on  all  spirits  ware- 
housed in  the  same  warehouse  belonging  to  such 
proprietor. 

55.  If  any  spirits  warehoused  in  an  Excise 
warehouse  provided  by  the  Commissioners  are 
destroyed  by  fire,  or  by  the  falling  of  the  warehouse 
or  of  any  part  thereof,  no  claim  for  compensation 
shall  be  brought  against  Her  Majesty  or  the  Com- 
missioners or  any  of  their  officers  in  respect  of  the 
spirits  destroyed,  but  no  duty  shall  be  payable  in 
respect  thereof. 

56.  (1.)  A  distiller  may,  subject  and  according 
to  the  provisions  of  this  Act  and  to  the  pre- 
scribed regulations,  and  the  prescribed  security, 
warehouse,  without  payment  of  duty,  in  the 
distiller's  warehouse  any  spirits  distilled  on  his 
premises. 

(2.)  The  spirits  may  be  warehoused  in  casks  or 
in  vats. 

(3.)  The  spirits  must  not  be  of  any  strength 
other  than  that  allowed  on  removal  from  the 
Bpirit  store. 

57.  Where  a  distiller  has  given  the  prescribed 
security  under  which  he  may  remove  spirits  from 
one  warehouse  to  another  he  may,  subject  to  the 
provisions  of  this  Act  and  to  the  prescribed 
regulations,  remove  any  spirits  directly  from  his 
store  to  an  Excise  or  Customs  warehouse,  and  all 
spirits  so  removed  shall  be  deemed  to  have  been 
first  warehoused  in  the  distiller's  warehouse  and 
removed  therefrom  under  the  provisions  of  this 
Act. 

58.  (1.)  The  casks  in  which  spirits  are  ware- 
housed by  a  distiller  may  lie  either  full  or  on 
ullage,  but  each  cask  must  contain  not  less  than 
nine  gallons,  and  on  the  outside  of  each  end 
thereof  there  must  be  legibly  cut,  branded,  or 


painted  with  oil  colours  the  mark,  number, 
capacity,  and  contents  of  the  cask  and  the  year 
in  which  it  is  warehoused.  All  the  casks  ware- 
housed in  a  distiller's  warehouse  or  from  the 
same  distillery  in  any  one  year  must  be  con- 
tinuously numbered,  beginning  with  number  one 
for  the  cask  first  warehoused  in  such  year. 

(2.)  A  distiller  must,  not  less  than  twenty-four 
hours  before  removing  spirits  from  his  store  to 
his  distiller's  warehouse  or  an  Excise  warehouse, 
give  the  officer  in  charge  of  the  store,  and  also 
the  officer  in  charge  of  the  warehouse,  written 
notice  of  the  day  and  hour  when  he  intends  to 
begin  the  removal. 

(3.)  He  must,  by  the  same  notice,  or  by  a 
further  written  notice  given  to  each  of  these 
officers  not  less  than  one  hour  before  the  removal, 
specify  the  mark,  number,  and  capacity  of  each 
cask  which  he  intends  to  warehouse,  and  the 
number  of  gallons  and  the  strength  of  the  spirits 
contained  in  each  cask. 

(4.)  All  spirits  removed  at  the  same  time  from 
the  store  to  warehouse  must  be  of  the  same 
strength,  and  within  one  per  centum  of  the 
strength  specified  in  the  notice. 

(5.)  The  removal  of  spirits  must  not  take  place 
except  on  the  day  specified  in  the  notice,  nor 
except  between  the  hours  of  eisht  o'clock  in  the 
forenoon  and  three  o'clock  in  the  afternoon. 

(6.)  The  officer  in  charge  of  the  warehouse  shall 
give  to  the  distiller  a  certificate  in  the  prescribed 
form  in  relation  to  the  spirits  warehoused,  and 
the  certificate  shall  forthwith  be  delivered  over 
to  the  officer  in  charge  of  the  distillery. 

(/.)  In  the  case  of  spirits  warehoused  in  a 
Customs  warehouse  the  authorized  officer  of 
Customs  at  the  warehouse  shall  give  to  the  dis- 
tiller a  receipt  in  the  prescribed  form  for  the 
spirits,  and  the  receipt  shall  be  forthwith  de- 
livered over  to  the  officsr  in  charge  of  the  distiUeiy, 
who  shall  give  to  the  distiller  a  copy  thereof 
signed  by  him. 

(S.)  The  officer  in  charge  of  the  distillery,  after 
the  delivery  of  any  such  certificate  or  receipt, 
shall  deduct  from  the  number  of  gallons  of 
spirits  for  which  the  distiller  is  chargeable  wiUi 
duty  the  number  of  gallons  of  spirits  warehoused 
computed  at  proof. 

(9.)  If  a  distiller  or  any  other  person  produces 
a  receipt,  purporting  to  express  that  spirits  have 
been  warenoused  in  a  Customs  ^urehouse,  whidi 
receipt  is  untrue  in  any  particular,  he  shall  incur 
a  fine  of  two  hundred  pounds. 

59.  The  proprietor  of  any  plain  spirits  re- 
imported  into  tne  United  Kingdom  may,  on  the 
issue  by  the  Commissioners  of  Customs  of  a  bill 
of  store  for  the  spirits,  and  on  the  repayment  of 
the  allowance  granted  on  the  exportation  thei«of, 
warehouse  the  spurits  in  an  Excise  or  Customs 
warehouse. 
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60.  All  casks  warehoused  must  be  arranged 
and  stowed  in  such  manner  that  access  can  be 
easily  had  to  each  cask. 

If  a  distiller  or  the  proprietor  or  occupier  of  a 
warehouse  fails  to  cause  the  casks  therein  to  be 
so  arranged  and  stowed  he  shall  incur  a  fine  of 
five  pounds. 

61.  (1.)  The  proprietor  of  spirits  warehoused 
maj,  in  the  presence  of  the  officer  in  charge  of  the 
warehouse,  view  and  examine  the  spirits,  and 
show  them  for  sale,  and  examine  the  state  of  the 
casks,  and  prevent  leakage  and  drainage  there- 
from. 

(2.)  The  officer  shall,  on  request,  attend  at  all 
reasonable  times  for  this  purpose,  but  not  more 
than  once  in  twenty-four  hours. 

62.  Spirits  in  a  distiller's  warehouse  may,  on 
the  prescribed  security  being  given  by  the  dis- 
tiller, be  transferred  to  a  purchaser,  but  no  further 
transfer  may  be  made  of  them  whilst  remaining  in 
the  same  warehouse. 

63.  British  spirits  warehoused  in  an  Excise 
warehouse  in  the  name  of  a  distiller  or  dealer  may 
be  transferred  into  the  name  of  a  purchaser  on 
his  producing  to  the  officer  in  charge  of  the  ware- 
house a  written  order  for  the  delivery  thereof, 
signed  by  the  proprietor  of  the  spirits,  and 
countersigned  by  the  proprietor  or  occupier  of 
the  warehouse  or  his  servant  acting  for  him  at 
the  warehouse.  Spirits  so  transferred  shall  be 
discharged  from  all  claim  in  respect  of  duties, 
penalties,  or  forfeitures  to  which  the  transferor  is 
liable,  but  may  not  be  delivered  out  of  the  ware- 
house for  home  consumption  until  payment  of 
the  duties  chargeable  thereon. 

64.  (I.)  The  proprietor  of  spirits  warehoused 
in  a  distiller's  or  Excise  warehouse  may,  in 
accordance  with  the  prescribed  regulations,  vat, 
blend,  or  rack  them  m  the  warehouse,  either  on 
pajrment  of  duty  or  otherwise. 

(2.).  Every  cask  containing  racked  or  blended 
spirits  must  be  marked  in  the  prescribed  manner. 

(3.)  If  the  proprietor  of  any  racked  or  blended 
spirits  in  a  warehouse  fails  to  have  the  casks  con« 
taining  the  spirits  marked  as  by  this  section 
required,  and  to  keep  them  so  marked,  he  shall 
incar  a  fine  of  fifty  pounds. 

65,  (1.)  The  Commissioners  may  require  a 
distiller  or  a  proprietor  or  occupier  of  an  Excise 
warehouse  to  provide  a  separate  room,  secured  to 
their  satisfaction,  for  racking  spirits  on  which 
duty  has  been  paid. 

(2.)  The  officer  in  charge  of  the  warehouse 
eh  sill  keep  an  account  of  all  spirits  computed  at 
proof  belonging  to  a  proprietor  of  spirits  which 
shall  be  received  into  the  room  and  lawfully  sent 
out  therefrom. 
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(3.)  If  at  any  time  a  greater  quantity  of  spirits 
is  found  in  the  room  than  ought,  according  to 
the  account,  to  be  there,  the  excess  shall  be 
charged  with  duty. 

(4.)  If  the  excess  amounts  to  more  than  one 
per  centum  of  the  quantity  of  spirits  brought  in 
since  the  last  preceding  account,  it  shall  be 
forfeited,  and  the  proprietor  of  the  spirits  shall 
incur  a  fine  of  twenty  shillings  for  every  gallon 
of  the  excess. 

66.  (1.)  In  any  warehouse  the  duty  shall  be 
paid  on  anv  deficiency  exceeding  the  amount 
which  can  be  accounted  for  by  natural  waste  or 
other  legitimate  cause  before  racking,  and  also 
on  any  deficiency  exceeding  one  per  centum 
which  occurs  during  the  operation. 

(2.)  If,  after  duty  has  been  paid  on  any  spirits, 
a  portion  thereof  is  racked  or  drawn  off  from  tbe 
cask,  no  further  abatement  or  allowance  for 
deficiency  shall  be  made  in  respect  thereof  whilst 
they  remain  in  warehouse. 

67.  (1.)  •^  distiller  may,  in  an  Excise  warehouse 
specially  approved  for  the  purpose,  and  in  ac- 
cordance with  the  prescribed  regulations,  reduce 
with  water  any  plain  spirits  of  a  strength  not 
less  than  forty-three  per  centum  over  proof  to 
any  strength  at  which  spirits  may  be  removed 
from  a  distiller's  spirit  store. 

(2.)  The  water  used  for  this  purpose  must  be 
supplied  only  through  a  service  pipe  and  meter 
constructed,  laid  down,  and  fixed  to  the  satis- 
faction of  the  Commissioners. 

(3.)  An  allowance  not  exceeding  one  per 
centum  shall  be  made  on  any  deficiency  oc- 
curring during  the  reduction. 

68.  (I.)  The  proprietor  of  spirits  warehoused 
in  an  Excise  warehouse  may  bottle  the  spirits  on 
giving  the  officer  in  charge  of  the  warehouse 
twenty*four  hours  previous  notice  of  his  intention 
to  do  so. 

(2.)  He  must  provide  and  give  the  prescribed 
security,  and  the  place  in  which  the  spirits  are 
to  be  bottled  must  be  approved  by  the  Commis- 
sioners, must  be  adjacent  to  the  warehouse,  and 
roust  not  be  situate  in  the  same  court  or  yard, 
or  have  any  conmiunication  with  the  premises  of 
a  rectifier,  dealer,  or  retailer. 

(3.)  If  the  spirits  are  for  home  consumption 
they  must  be  drawn  off  into  imperial  or  reputed 
quart  or  pint  bottles,  and  packed  in  cases  con^ 
taining  one  dozen  quart  bottles  or  two  dozen 
pint  bottles  each,  or  any  number  of  dozens. 

(4.)  Each  case  must  be  fastened,  secured,  and 
marked  in  the  prescribed  manner  in  the  bottling 
place. 

(5.)  Subject  as  aforesaid,  spirits  must  be 
bottled,  packed,  and  removed  in  accordance  with 
the  prescribed  regulations. 
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in  such  warehouse,  or  on  account  of  any  wrong  or 
improper  delivery  of  si)irits  therefrom. 

53.  The  Commissioners  may  revoke  their 
approval  of  a  warehouse,  and  upon  such  revoca- 
tion all  spirits  warehoused  therein  must  be  re- 
moved as  the  Commissioners  direct,  and  no 
abatement  of  duty  or  allowance  shall  be  made  in 
respect  of  any  such  spirits  for  deficiency  of 
quantity  or  strength  after  notice  of  the  revocation 
has  been  given  to  the  proprietor  or  occupier  of  the 
warehouse. 

'  54.  The  Commissioners  may,  if  they  think  fit, 
themselves  pro\ade  Excise  warehouses,  and  may 
charge  for  spirits  warehoused  therein  warehouse 
rent  at  the  prescribed  rate,  not  exceeding  one 
penny  per  week  for  forty  gallons.  This  rent  must 
be  paid  by  the  proprietor  of  the  spirits  to  the 
collector,  and  shall  be  a  lien  on  all  spirits  ware- 
housed in  the  same  warehouse  belonging  to  such 
proprietor. 

55.  If  any  spirits  warehoused  in  an  Excise 
warehouse  provided  by  the  Commissioners  are 
destroyed  by  fire,  or  by  the  falling  of  the  warehouse 
or  of  any  part  thereof,  no  claim  for  compensation 
shall  be  brought  against  Her  Majesty  or  the  Com- 
missioners or  any  of  their  officers  in  respect  of  the 
spirits  destroyed,  but  no  duty  shall  be  payable  in 
respect  thereof. 

56.  (I.)  A  distiller  may,  subject  and  according 
to  the  provisions  of  this  Act  and  to  the  pre- 
scribed regulations,  and  the  prescribed  security, 
warehouse,  without  payment  of  duty,  in  the 
distiller's  warehouse  any  spirits  distilled  on  his 
premises. 

(2.)  The  spirits  may  be  warehoused  in  casks  or 
in  vats. 

(3.)  The  spirits  must  not  be  of  any  strength 
other  than  that  allowed  on  removal  from  the 
spirit  store. 

57.  Where  a  distiller  has  given  the  prescribed 
security  under  which  he  may  remove  spirits  from 
one  warehouse  to  another  he  may,  subject  to  the 
provisions  of  this  Act  and  to  the  prescribed 
regulations,  remove  any  spirits  directly  from  his 
store  to  an  Excise  or  Customs  warehouse,  and  all 
spirits  so  removed  shall  be  deemed  to  have  been 
first  warehoused  in  the  distiller's  warehouse  and 
removed  therefrom  under  the  provisions  of  this 
Act. 

58.  (I.)  The  casks  in  which  spirits  are  ware- 
housed by  a  distiller  may  lie  either  full  or  on 
xdlage,  but  each  cask  must  contain  not  less  than 
nine  gallons,  and  on  the  outside  of  each  end 
thereof  there  must  be  legibly  cut,  branded,  or 


painted  with  oil  colours  the  mark,  number, 
capacity,  and  contents  of  the  cask  and  the  year 
in  which  it  is  warehoused.  All  the  casks  ware- 
housed in  a  distiller's  warehouse  or  from  the 
same  distillery  in  any  one  year  must  be  con- 
tinuously numbered,  beginning  with  number  one 
for  the  cask  first  warehoused  in  such  year. 

(2.)  A  distiller  must,  not  less  than  twenty-four 
hours  before  removing  spirits  from  his  store  to 
his  distiller's  warehouse  or  an  Excise  warehouse, 
give  the  officer  in  charge  of  the  store,  and  also 
the  officer  in  charge  of  the  warehouse,  written 
notice  of  the  day  and  hour  when  he  intends  to 
begin  the  removal. 

(3.)  He  must,  by  the  same  notice,  or  by  % 
further  written  notice  given  to  each  of  these 
officers  not  less  than  one  hour  bef  01^  the  zemoral* 
specify  the  mark,  number,  and  capacity  of  each 
cask  which  he  intends  to  warehouse,  and  the 
number  of  gallons  and  the  strength  of  the  spirits 
contained  in  each  cask. 

(4.)  All  spirits  removed  at  the  same  time  from 
the  store  to  warehouse  must  be  of  the  same 
strength,  and  within  one  per  centum  of  the 
strength  specified  in  the  notice. 

(5.)  The  removal  of  spirits  must  not  take  place 
except  on  the  day  specified  in  the  notice,  nor 
except  between  the  hours  of  eight  o'clock  in  the 
forenoon  and  three  o'clock  in  the  afternoon. 

(6.)  The  officer  in  charge  of  the  warehouse  shall 
give  to  the  distiller  a  certificate  in  the  prescribed 
form  in  relation  to  the  spirits  warehoused,  and 
the  certificate  shall  forthwith  be  delivered  over 
to  the  officer  in  charge  of  the  distillery. 

(7.)  In  the  case  of  spirits  warehoused  in  a 
Customs  warehouse  the  authorized  officer  of 
Customs  at  the  warehouse  shall  give  to  the  dis- 
tiller a  receipt  in  the  prescribed  form  for  the 
spirits,  and  the  receipt  shall  be  forthwith  de- 
livered over  to  the  officer  in  charge  of  the  distiUeiy, 
who  shall  give  to  the  distiller  a  copy  thereof 
signed  by  him. 

(8.)  The  officer  in  charge  of  the  distillerT,  after 
the  delivery  of  any  such  certificate  or  rec^pt, 
shall  deduct  from  the  number  of  gallons  of 
spirits  for  which  the  distiller  is  chargeable  witii 
duty  the  number  of  gallons  of  spirits  warehoused 
computed  at  proof. 

(9.)  If  a  distiller  or  any  other  person  produces 
a  receipt,  purporting  to  express  that  spirits  have 
been  warenoused  in  a  Customs  warehouse,  which 
receipt  is  untrue  in  any  particular,  he  shall  incur 
a  fine  of  two  hundred  pounds. 

59.  The  proprietor  of  any  plain  spirits  re- 
imported  into  tne  United  Kingdom  may,  on  Uie 
issue  by  the  Commissioners  of  Customs  of  a  biU 
of  store  for  the  spirits,  and  on  the  repayment  of 
the  allowance  granted  on  the  exportation  thereof, 
warehouse  the  spirits  in  an  Excise  or  Customs 
^'arehouse. 
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60.  All  casks  warehoused  must  be  arranged 
and  stowed  in  such  manner  that  access  can  be 
easily  had  to  each  cask. 

If  a  distiller  or  the  proprietor  or  occupier  of  a 
warehouse  fiuls  to  cause  the  casks  therein  to  be 
so  arranged  and  stowed  he  shall  incur  a  fine  of 
five  pounds. 

61.  (1.)  The  proprietor  of  spirits  warehoused 
may,  in  the  presence  of  the  officer  in  charge  of  the 
warehouse,  view  and  examine  the  spirits,  and 
show  them  for  sale,  and  examine  the  state  of  the 
casks,  and  prevent  leakage  and  drainage  there- 
from. 

(2.)  The  officer  shall,  on  request,  attend  at  all 
reasonable  times  for  this  purpose,  but  not  more 
than  once  in  twenty-four  hours. 

62.  Spirits  in  a  distiller's  warehouse  may,  on 
the  prescribed  security  being  given  by  the  dis- 
tiller, be  transferred  to  a  purchaser,  but  no  further 
transfer  may  be  made  of  them  whilst  remuning  in 
the  same  warehouse. 

63.  British  spirits  warehoused  in  an  Excise 
warehouse  in  the  name  of  a  distiller  or  dealer  may 
be  transferred  into  the  name  of  a  purchaser  on 
his  producing  to  the  officer  in  charge  of  the  ware- 
house a  written  order  for  the  delivery  thereof, 
signed  by  the  proprietor  of  the  spirits,  and 
countersigned  by  the  proprietor  or  occupier  of 
the  warehouse  or  his  servant  acting  for  him  at 
the  warehouse.  Spirits  so  transferred  shall  be 
discharged  from  all  claim  in  respect  of  duties, 
penalties,  or  forfeitures  to  which  the  transferor  is 
liable,  but  may  not  be  delivered  out  of  the  ware- 
house for  home  consumption  until  payment  of 
the  duties  chargeable  thereon. 

64.  (1.)  The  proprietor  of  spirits  warehoused 
in  a  distiller's  or  £xcise  warehouse  may,  in 
accordance  with  the  prescribed  regulations,  vat, 
blend,  or  rack  them  m  the  warehouse,  either  on 
payment  of  duty  or  otherwise. 

(2.)  Every  cask  containing  racked  or  blended 
spirits  must  be  marked  in  the  prescribed  manner. 

(d.)  If  the  proprietor  of  any  racked  or  blended 
spirits  in  a  warehouse  fails  to  have  the  casks  con« 
taining  the  spirits  marked  as  by  this  section 
required,  and  to  keep  them  so  marked,  he  shall 
incur  a  fine  of  fifty  pounds. 

65.  (I.)  The  Commissioners  may  require  a 
distiller  or  a  proprietor  or  occupier  of  an  Excise 
warehouse  to  provide  a  separate  room,  secured  to 
their  satisfaction,  for  racking  spirits  on  which 
duty  has  been  paid. 

(2.)  The  officer  in  charge  of  the  warehouse 
shall  keep  an  account  of  all  spirits  computed  at 
proof  belonging  to  a  proprietor  of  spirits  which 
shall  be  received  into  tne  room  and  lawfully  sent 
out  therefrom. 
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(3.)  If  at  any  time  a  greater  quantity  of  spirits 
is  found  in  the  room  than  ought,  according  to 
the  account,  to  be  there,  the  excess  shall  be 
charged  with  duty. 

(4.)  If  the  excess  amounts  to  more  than  one 
per  centum  of  the  quantity  of  spirits  brought  in 
since  the  last  preceding  account,  it  shidl  be 
forfeited,  and  the  proprietor  of  the  spirits  shall 
incur  a  fine  of  twenty  shillings  for  every  gallon 
of  the  excess. 

66.  (1.)  In  any  warehouse  the  duty  shall  be 
paid  on  any  deficiency  exceeding  the  amount 
which  can  be  accounted  for  by  natural  waste  or 
other  legitimate  cause  before  racking,  and  also 
on  any  deficiency  exceeding  one  per  centum 
which  occurs  during  the  operation. 

(2.)  If,  after  duty  has  been  paid  on  any  spirits, 
a  portion  thereof  is  racked  or  drawn  off  from  the 
cask,  no  further  abatement  or  allowance  for 
deficiency  shall  be  made  in  respect  thereof  whilst 
they  remain  in  warehouie. 

67.  (1.)  A  distiller  may,  in  an  Excise  warehouse 
speciaUy  approved  for  the  purpose,  and  in  ac- 
cordance with  the  prescribed  r^^lations,  reduce 
with  water  any  plain  spirits  of  a  strength  not 
less  than  forty-three  per  centum  over  proof  to 
any  strength  at  which  spirits  may  be  removed 
from  a  distiller's  spirit  store. 

(2.)  The  water  used  for  this  purpose  must  be 
supplied  only  through  a  service  pipe  and  meter 
constructed,  laid  down,  and  fixed  to  the  satis* 
faction  of  the  Commissioners. 

(3.)  An  allowance  not  exceeding  one  per 
centum  shall  be  made  on  any  denciency  oc* 
curring  during  the  reduction, 

68.  (1.)  The  proprietor  of  spirits  warehoused 
in  an  Excise  warehouse  may  bottle  the  spirits  on 
giving  the  officer  in  charge  of  the  warehouse 
twenty-four  hours  previous  notice  of  his  intention 
to  do  so. 

(2.)  He  must  provide  and  give  the  prescribed 
security,  and  the  place  in  which  the  spirits  are 
to  be  bottled  must  he  approved  by  the  Commis- 
sioners, must  be  a(^acent  to  the  warehouse,  and 
roust  not  be  situate  in  the  same  court  or  yard, 
or  have  any  communication  with  the  premises  of 
a  rectifier,  dealer,  or  retailer. 

(3.)  If  the  spirits  are  for  home  consumption 
they  must  be  drawn  off  into  imperial  or  reputed 
quart  or  pint  bottles,  and  packed  in  cases  con- 
taining one  dozen  quart  bottles  or  two  dozen 
pint  bottles  each,  or  any  number  of  dozens. 

(4.)  Each  case  must  be  fastened,  secured,  and 
marked  in  the  prescribed  manner  in  the  bottling 
place. 

(5.)  Subject  as  aforesaid,  spirits  must  bs 
bottled,  packed,  and  removed  in  accordance  with 
the  prescribed  regulations. 


130 


SHATUTES  OF  THE  REALM. 


[chap.  24. 


(6.)  If  at  any  time  there  is  found  in  the  quan- 
tity of  spirits  belonging  to  the  proprietor  a 
deficiency  since  the  last  account  was  taken  ex- 
ceeding by  two  per  centum  in  the  quantity 
removed  by  him-  into  the  bottling  place,  he  shall 
be  charged  with  duty  on  such  deficiency. 

(7.)  Spirits  so  bottled  may  not  be  removed  for 
home  consumption  :-*- 

(a.)  by  a  distiller,  unless  he  is  also  licensed  as 
a  dealer  in  a  quantity  less  than  five 
dozen  imperial  or  reputed  quart  bottles 
or  ten  dozen  imperial  or  reputed .  pint 
bottles ; 
(b.)  by  any  person  in  a  quantity  less  than  one 
dozen  imperial  or  reputed  quart  bottles^ 
or  two  dozen  imperial  or  reputed  pint 
bottles. 

69.  A  distiller  or  a  rectifier  may,  in  accordance 
trith  the  prescribed  regulations,  and  on  giving  to 
the  proper  officer,  or  the  authorized  officer  o£ 
Customs,  one  day's  notice,  add  any  sweetening 
or  colouring  matter,  or  any  other  ingredient,  to 
any  spirits  warehoused  by  him  in  an  Excise  or 
Customs  warehouse. 

70.  Any  spirits  warehoused  in  an  excise  or 
Customs  warehouse,  except  British  compounds, 
may  be  used  in  the  warehouse  for  fortiiying 
wines,  or  for  any  other  purpose  for  which  foreign 
spirits  may  be  used  under  the  Acts  relating  to 
the  customs. 

71.  Spirits  may  not  be  removed  from  a  dis- 
tiller's warehouse  before  six  in  the  forenoon  or 
after  six  in  the  afternoon,  nor  from  an  Excise 
warehouse  before  eight  in  the  forenoon  or  after 
four  in  the  afternoon. 

72.  Subject  to  the  provisions  of  this  Act, 
spirits  warehoused  may,  in  accordance  with  the 
prescribed  regulations,  and  on  the  prescribed 
security  being  given,  and  at  the  risk  of  the  pro- 

Erietor  thereof,  be  removed  to  any  other  ware- 
ouse  except  a  distiller's  warehouse. 

73.  Where  spirits  are  to  be  warehoused  in  an 
Excise  warehouse  upon  removal  from  another 
warehouse,  the  proprietor  of  the  spirits  may,  on 
their  arrival  at,  but  before  their  actual  deposit  in, 
the  warehouse^  make  an  entry  thereof,  or  of  some 
portion  thereof  not  being  less  than  one  cask,  for 
removal  for  home  consumption,  or  to  another 
warehouse,  or  for  exportation,  or  ship's  stores, 
and  thereupon  the  spirits  of  which  entry  is  so 
made  shall  be  considered  as  if  they  haa  been 
actually  deposited,  and  may  be  delivered  and 
removed  accordingly. 

74.  Spirits  to  which  any  sweetening  or  colour- 
ing matter  or  any  other  ingredient  has  been 


added  in  warehouse,  British  liouours  or  tinctures 
or  medicinal  spirits,  loaj  not  be  delivei«d  from 
a  warehouse  except  for  .exportation  or  ship*s 
stores,  and  must,  when  so  delivered,  be  removed 
directly  from  the  warehouse  to  the  afaip  in  which 
they  are  to  be  exported  or  used  as  stores. 

75.  (1.)  Spirits  may  be  delivered  from  a  ware- 
house for  home  consumption  after  the  full  duty 
chargeable  thereon  has  b^n  paid. 

(2.)  The  officer  at  the  warehouse  sball,  on 
production  to  him  of  the  receipt  for  the  duty, 
allow  the  spirits  to  be  removed. 

(3.)  The  spirits  must  be  conveyed  to  the  fihoe 
of  destination  and  delivered  there,  without  alter- 
ation or  change  in  the  same  casks  or  packages 
in  which  they  left  the  warehouse. 

76.  On  the  delivery  for  home  consumptioa 
from  any  warehouse  of  a  cask  or  package  of 
British  spirits  warehoused  therein  without  pay- 
ment of  duty,  duty  shall  be  chazv^ed  and  paid  on 
the  quantity  of  spirits  containea  in  the  cask  or 
packa^  at  the  time  of  delivery.  Bat  if  the 
quantity  at  that  time  is  less  than  the  quan^ 
originally  warehoused,  then,  unless  the  Commis- 
sioners  or  the  Commissioners  of  Cuatoms^  «s  the 
case  may  be,  are  satisfied  that  no  part  of  the 
deficiency  is  caused  by  firaudulent  abstractioa, 
duty  shall  be  charged  and  paid  on  the  quantity 
so  warehoused,  or  ,on  sucn  portion  thereof  as 
such  Conunifisioners  direct. 

77*  (1*)  If  at  anytime  any  deficiency  beyond 
that  which  can  be  accounted  for  by  lutar^l 
waste  or  other  legitimate  cause  is  found  in  anv 
cask  or  package  of  British  spirits  waiehooaed, 
the  Commissioners  or  the  Commissioners  of  Cus- 
toms may  require  immediate  payment  of  duty  on 
the  quantity  of  spirits  origimdly  warehaused  ia 
the  cask  or  package. 

(2.)  If  the  person  in  whose  name  the  spbxts 
are  warehoused  refuses,  on  written  dennad  by 
an  officer,  or  an  officer* of  cuatonia,  to  pay  tiw 
duty,  he  shall  forfeit  double  the  amount  thcnof. 

(3.)  No  spirits  warehoused  in  his  name  shall 
be  transferred  or  remo\'ed  until  the  duty  or  for- 
feiture is  paid. 

78.  The  quantity  of  spirits  contained  in  any 
vat,  bottle,  vessel,  cask,  or  package  warehoosed 
may  be  calculated  by  weight,  measure,  or  gauge, 
as  the  Commisaonere  or  the  Commisaioiiers  of 
Customs  may  direct. 

79.  Where  British  spirits  are  delivered  from  a 
Customs  warehouse  for  home  oonanmption,  and 
in  all  cases  where  duty  is  payable  on  such  spirks 
in  such  warehouse,  the  duty  payable  fdiall  be  col- 
lected according  to  the  laws  and  regulations  lor 
like  spirits  in  an  Excise  warehouse  by  the  officen 
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of  Customs  under  the  direction  of  the  Commis- 
sioners of  Customs,  and  paid  into  the  Bank  of 
England  to  the  account  of  the  Reoeirer  General 
of  Inland  Revenue,  and  dealt  with  as  other  duties 
of  Excise. 

80.  Where  foreign  spirits  are  delivered  from 
an  Excise  warehouse  for  home  consumption,  the 
duty  pajahle  thereon  shall  be  collected  by  an 
officer  under  the  direction  of  the  Commissioners 
according  to  the  laws  and  regulations  for  like 
spirits  in  a  Customs  warehouse,  and  paid  into 
the  Bank  of  England  to  the  account  of  the 
Commissioners  of  Customs,  and  dealt  with  as 
other  duties  of  Customs. 

81.  (1.)  The  proprietor  of  spirits  in  a  distiller's 
or  Excise  warenouse  may,  on  giving  notice  and 
the  prescribed  bond,  remove  the  spirits  for  ex- 
portation without  payment  of  duty. 

(2.)  The  notice  must  be  delivered  to  the  officer 
in  charge  of  the  warehouse  not  less  than  twenty- 
four  hours  before  the  time  when  the  proprietor 
intends  to  ship  the  spirits,  and  must  specify  the 
mark,  numb^,  and  capacity  of  each  cask  or 
package  intended  to  be  shipped,  the  number  of 
gallons  and  strength  of  the  spirits  contained  in 
each  such  cask  or  package,  the  time  and  place  of 
the  intended  shipment,  and  the  name  or  description 
and  destination  of  the  ship. 

(3.)  The  officer  may  place  any  prescribed  mark 
on  each,  cask  or  package  intended  for  expor- 
tation* 

(4.)  The  bond  given  bv  the  proprietor  must, 
subject  to  the  prescribea  regulations,  be  con- 
ditioned that  the  spirits  specified  in  the  notice 
given  from  time  to  time  shall  be  conveyed  to  the 
quay  where  the  ship  is  lying,  shall  be  put  on 
board  the  ship,  and  shall  (the  danger  of  the  seas 
or  enemies  excepted)  be  exported  to  and  landed 
at  the  port  specified  in  the  notice,  without  alter- 
ation or  change,  and  shall  not  be  landed  at  any 
other  place. 

(5.)  The  spirits  must  be  sent  to  the  quay 
where  the  ship  is  lying,  and  delivered  with  the 
permit  to  the  custody  of  the  authorized  officer 
of  Customs  there,  and  must  remain  in  his  custody 
until  shipped. 

(6.)  On  shipment  the  officer  of  Customs  shall 
certify  on  the  back  of  the  permit  the  date  of  the 
shipment,  the  name  of  the  ship,  and  the  quantity 
of  spirits,  computed  at  proof,  shipped,  and  shall 
send  the  permit  to  the  collector  ox  the  collection 
from  which  the  spirits  were  sent. 

82.  Spirits  warehoused  may,  on  the  prescribed 
bond  being  given,  subject  to  the  prescribed  regu- 
lations and  subject  to  the  conditions,  regulations, 
and  restrictions  reauired  by  any  Act  in  force  for 
the  time  bein^.be  aelivered  out  without  payment 
of  duty  for  smp's  stores. 


83.  Spirits  warehoused  may,  on  the  prescribed 
bond  being  given,  subject  to  the  prescrioed  regu- 
lations, be  delivered  out,  without  payment  of  dut^, 
for  methylation. 

84.  If  a  distiller,  or  proprietor  of  spirits,  or 
proprietor  or  occupier  of  an  Excise  warenouse,  by 
himself  or  by  any  person  in  his  employ  or  with 
his  connivance,  commits  any  of  the  following 
offences ;  (that  is  to  say,) 

(a.)  Opens  any  of  the  locks  or  doors  of  a 
warehouse,  or  makes  or  obtains  access 
into  an  Excise  warehouse,  except  in  the 
presence  of  an  officer  acting  in  nis  duty 
as  such ;  or 

(6.)  After  the  approval  of  a  warehouse,  makes 
any  alteration  therein  or  addition  thereto 
without  the  previous  consent  of  the 
Commissioners;  or 

(c.)  Warehouses  spirits  in,  or  removes  spirits 
from,  a  warehouse  otherwise  than  is 
provided  by  this  Act ;  or 

(d,)  By  any  contrivance  or  device  privately 

removes  or  conceals  any  spirits  either 

before  or  after  they  are  warehoused, 

he  shall  incur  a  fine  of  two  hundred  pounds; 

and  all  spirits  warehoused,  removed,  or  concealed 

in  contravention  of  this  section  shall  be  forfeited. 

85.  All  the  powers,  provisions,  regulations,  and 
penalties  contained  in  or  imposed  by  any  Act 
relating  to  the  Customs  as  to  the  warehousing, 
custody,  and  delivery  out  of  warehouse  of  gooaJs 
liable  to  a  duty  of  Customs,  and  as  to  anv 
deficiencies  therein  or  allowances  thereon,  shall, 
where  applicable,  be  observed,  applied,  enforced, 
and  put  into  execution  with  reference  to  British 
spirits  warehoused  in  a  Customs  warehouse,  so 
far  as  the  same  are  not  superseded  by  and  are 
consistent  with  the  provisions  of  this  Act. 

Rectifiers. 

86.  The  rules  contained  in  the  fourth,  sixth, 
seventh,  eighth,  ninth,  and  tentii  parts  of  the 
First  Schedule,  with  the  corresponding  penalties, 
and  the  provisions  of  this  Act  with  respect  to  the 
following  matters : — 

(a.)  Alterations  of  vessels,  utensils,  and  pipes ; 
(6.)  Powers  of  Commissioners  to  allow  use  of 

additional  or  substituted  utensils  and 

fittings ; 
(c.)  Penalty  for  interference  with  and  attempt 

to  defeat  gauging ; 
(d,)  Penalties  for  frauds  and  offences  in  relation 

to  vessels  and  utensils ; 
(e.)  Making  entry; 
(/.)  Unla\<rtPul  hours  for  distilling ; 
shall  apply  to  every  rectifier  as  if  he  were  a 
distiller. 
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Entry  must  be  made  by  a  rectifier  before  he 
begins  to  receive,  rectify,  or  compound  any 
spirits. 

8/.  (1.)  No  person  may  make  entry  of  or  use 
for  rectifying  or  compounding  spirits,  or  for 
receiving  or  keeping  spirits  as  a  rectifier,  any 
premises  within  a  quarter  of  a  mile  of  any  premises 
entered  or  used  for  brewing  or  making  wort  or 
wash,  or  for  distilling  spirits,  or  for  receiving  or 
keeping  spirits  by  a  distiller. 

(^.)  If  any  person  contravenes  this  section  he 
shall  incur  a  fine  of  five  hundred  pounds  for 
every  week  during  which  the  premises  are  so 
entered  or  used. 

88.  (1.)  A  rectifier  keeping  a  still  may  not 
carry  on  upon  his  premises  the  business  of  a 
brewer  of  beer  or  a  maker  of  sweets,  vinegar, 
cider,  or  perry,  or  a  refiner  of  sugar,  or  a  dealer 
in  or  retailer  of  wine. 

(2.)  No  person  may  carry  on  the  business  of  a 
rectifier  keeping  a  still  upon  premises  communi- 
cating otherwise  than  by  an  open  public  street 
or  carriage  road  with  any  premises  used  by  a 
brewer  of  beer  or  a  maker  of  sweets,  vinegar, 
cider,  or  perry,  or  a  refiner  of  sugar,  or  a  dealer 
in  or  retailer  of  spirits  or  a  dealer  in  or  retailer 
of  wine. 

(3.)  If  any  person  contravenes  any  of  the  fore- 
going provisions  of  this  section  he  shall  incur  a 
fine  of  two  hundred  pounds. 

(4.)  The  Commissioners  may  refuse  to  grant  a 
licence  for  rectifying  or  compounding  spirits  on 
any  premises  in  which  from  their  situation  with 
respect  to  a  distillery  they  think  it  inexpedient 
to  allow  such  business  to  be  carried  on. 

89.  (1.)  A  rectifier  keeping  a  still  must  not 
have  in  his  possession  any  wort,  wash,  fermented 
liquor,  or  materials  capable  of  being  distilled  into 
low  wines  or  spirits. 

(2.)  No  rectifier  whatever  may — 

(a.)  Distil  or  extract  low  wines  or  spirits  from 

any  material  except  spirits ;  or 
(b.)  Have    in  his  possession  any  spirits    for 
which  he  has  not  received  and  delivered 
to  the  proper  officer  a  permit  or  certifi- 
cate ;  or 
(c.)  Have  in  his  possession  any  foreign  spirits, 
except  for  the  purpose  of  being  rectified 
or  compounded  by  him  as  spirits  of 
wine  or  as  British  compounds. 
(3.)  If  a  rectifier  contravenes  this  section,  he 
shall  for  each  ofiPence,  in  addition  to  any  other 
penalty,  incur  a  fine  of  five  hundred  pounds,  or, 
at  the  election  of  the  Commissioners,  of  twenty 
shillings  for  every  gallon  of  wort,  wash,  fermented 
liquor,  or  other  materials  or  of  the  low  wines 
or    spirits  in  respect  of   which  the  offence    is 
committed. 


(4.)  If  a  rectifier  is  convicted  more  than  once 
of  an  offence  against  this  section,  bis  licence 
shall  become  void,  and  be  shall,  during  three 
years  from  the  date  of  the  conviction,  be  inca- 
pable of  holding  a  licence  as  a  rectifier.  • 

90.  (1.)  A  rectifier  must,  on  receipt  of  any 
spirits,  give  notice  thereof  to  the  proper  officer, 
and  deliver  to  bim  the  permit  or  certificate 
received  with  the  spirits. 

(2.)  Unless  the  officer  neglects  to  attend  within 
one  hour  after  receiving  the  notice,  the  rectifier 
must  not,  until  the  officer  has  taken  account  of 
the  spirits  so  received,  break  bulk  or  draw  off 
any  part  of  the  spirits  or  add  water  or  anything 
thereto,  or  in  any  respect  alter  the  same,  or  tap, 
open,  alter,  or  change  any  cask  or  package  con- 
taining any  such  spirits. 

(3.)  If  a  rectifier  contravenes  this  section  he 
shall  incur  a  fine  of  two  hundred  pounds  and  for- 
feit the  spirits  in  respect  of  which  the  offence  is 
committed. 

91.  (1.)  With  respect  to  the  business  of  a 
rectifier  the  rules  in  the  Third  Schedule  must  be 
observed. 

(2.)  For  any  contravention  of  the  rules  in  the 
first  part  of  the  Third  Schedule  the  rectifier  shall 
incur  a  fine  of  two  hundred  pounds. 

(3.)  For  any  contravention  of  the  rules  in  t'le 
second  part  of  the  Third  Schedule  tbe  rectifier 
shall  incur  a  fine  of  one  hundred  pounds. 

(4.)  For  anv  contravention  of  the  rule  in  tbe 
fourth  part  of  the  Third  Schedule  tbe  rectifier 
shall  incur  a  fine  of  fifty  pounds,  and  tbe  spiiits 
in  respect  of  which  the  offence  is  committed  sbaU 
be  foifeited. 

92.  An  officer  may  take  a  sample  of  tbe  con- 
tents of  a  still  of  a  rectifier  at  any  time  before  it 
has  begun  to  work,  or  after  it  has  ceased  workiog, 
and  if  there  is  found  in  tbe  still  any  wine  or 
wash  put  into  or  mixed  with  low  wines,  feints,  or 
spirits,  the  rectifier  shall,  in  addition  to  any 
other  penalty,  incur  a  fine  of  five  bundled 
pounds. 

93.  (I.)  A  rectifier  must  not  send  out  any 
spirits  except  British  compounds  or  spirits  of 
wine,  and  must  not  send  out  any  British  com- 
pounds or  spirits  of  wine  in  less  quantity  than 
two  gallons. 

(2.)  If  a  rectifier  contravenes  this  section,  hs 
shall,  for  each  offence,  incur  a  fine  of  fifty 
pounds ;  and  all  spirits  sent  out  in  contravention 
of  this  section,  together  with  all  horses,  cattle, 
carriages,  and  boats  made  use  of  in  conveying 
the  same,  shall  be  forfeited. 

94.  (1.)  Anofficer  shall  from  time  to  time  take 
an  account  in  tbe  prescribed  manner  of  tbe 
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quantity  and  strenjirth  of  the  spirits  in  the  stock 
of  a  rectifier,  makinc;  allowance  for  the  spirits  for 
which  certificates  have  heen  granted  since  the  last 
account. 

(2.)  If  a  still  is  at  work  when  the  account  is 
taken,  all  spirits  produced  from  the  charge  of  the 
still  must  be  kept  apart  from  the  remainder  of 
the  stock  until  tne  account  has  been  completed. 

(3.)  If,  on  balancing  the  stock,  any  excess 
appears,  a  quantity  of  spirits,  computed  at  proof, 
equal  thereto  shall  be  forfeited,  and  the  rectifier 
shall  incur  a  fine  of  twenty  shillings  for  every 
gallon  of  such  excess. 

(4.)  If,  on  balancing  the  stock,  there  is  any 
deficiency  not  duly  accounted  for  by  spirits  sent 
out  with  certificate,  and  exceeding  five  per  centum 
on  the  balance  struck  when  the  account  was  last 
taken,  together  with  the  quantity  since  lawfully 
received,  the  rectifier  shall  incur  a  fine  of  twenty 
shillings  for  every  gallon  of  such  deficiency.  .,,v^^ 

95.  (1.)  A  rectifier  may,  subject  to  the  pro- 
visions of  this  Act,  and  the  prescribed  regulations, 
warehouse  in  an  Excise  or  Customs  warehouse,  for 
exportation  or  for  ship's  stores,  or  for  home  con- 
sumption, British  compounds  rectified  or  com- 
pounded by  him  from  spirits  on  which  duty  has 
been  paid,  and  not  being  British  liqueurs  or 
tinctures  or  medicinal  spirits. 

(2.)  He  may  so  warehouse  for  exportation  or 
for  ship's  stores,  but  not  for  home  consumption, 
British  liqueurs,  tinctures,  or  medicinal  spirits 
compounded  by  him  ftom  spirits  on  which  duty 
has  been  ])aid. 

(3.)  He  may  so  warehouse,  either  for  exporta- 
tion or  for  ship's  stores,  but  not  for  home  con- 
sumption, spirits  of  wine  rectified  by  him  from 
spirits  on  which  duty  has  been  paid. 

(4.)  British  compounds  warehoused  for  home 
consumption  must  be  of  a  strength  not  exceeding 
eleven  degrees  over  proof. 

(5.)  British  compounds  and  spirits  of  wine 
must  be  warehoused  in  casks  either  full  or  on 
ullage  of  one  gallon  or  two  gallons.  All  casks 
warehoused  in  any  one  year  from  the  same  pre- 
mises must  be  numbered  consecutively.  The 
capacity  of  each  cask  must  be  not  less  than 
nine  gallons,  and  there  must  be  legibly  cut, 
brand^,  or  painted  with  oil  colours  on  each  end 
thereof — 

(a.)  The  name  and  place  of  business  of  the 
rectifier : 

{b.)  The  number  of  the  cask  and  the  year  in 
which  it  is  warehoused  : 

(c.)  The  capacity  of  the  cask  in  gallons,  and, 
if  tne  capacity  is  less  than  eighty 
gallons,  the  quarter  or  quarters  of  a 
gallon  of  capacity  above  the  number  of 
entire  gallons : 


(d.)  The  number  of  gallons,  strength,  and 
denomination  of  the  spirits  contained 
in  the  cask. 

(6.)  The  rectifier  must,  before  warehousing 
spirits,  deliver  to  the  officer  in  charge  of  the 
warehouse  or  the  authorized  officer  of  Customs,  a 
warehousing  entry  specifying — 

(a.)  The  particulars  of  the  spirits,  as  set  forth 
in  the  certificate : 

(b.)  The  name  of  the  rectifier : 

(c.)  The  place  whence  the  spirits  are  sent : 

(d.)  In  the  case  of  British  liqueurs,  or  tinc- 
tures, or  medicinal  spirits,  the  number 
of  gallons  at  proof  of  the  spirits  from 
which  the  contents  of  each  cask  were 
compounded. 

(7.)  The  strength  of  all  spirits  warehoused  on 
drawback  (except  British  liqueurs,  or  tinctures, 
or  medicinal  spirits,)  shall  be  deemed  to  be  that 
ascertained  by  Sykes's  hydrometer. 

(8.)  Where  a  cask  contains  British  liqueurs  or 
tinctures,  or  medicinal  spirits,  the  officer  shall 
take  a  sample  from  the  cask;  and  the  sample 
shall  be  examined,  under  the  direction  of  the 
Commissioners,  or  the  Commissioners  of  Customs, 
by  distillation  or  otherwise,  and  the  strength  as 
ascertained  by  the  examination,  less  five  degrees, 
shall,  for  the  purposes  of  this  Act,  be  deemed 
the  true  strength  of  the  contents. 

(9.)  When  the  officer  has  examined  the  spirits, 
he  shall  deliver  to  the  rectifier  a  receipt 
specifying — 

(a.)  llie  marks,  numbers,  and  capacity  of  each 
cask  warehoused ;  and 

(b.)  The  number  of  gallons  computed  at  proof, 
description,  and  strength  of  the  spirits 
in  each  cask ;  and 

(c.)  The  total  number  of  gallons  computed  at 
proof  received  with  the  certificate. 

(10.)  The  officer  shall  forthwith  send  to  the 
collector  of  the  collection  in  which  the  rectifier's 
premises  are  situate  a  certificate  setting  forth  the 
name  of  the  rectifier,  the  situation  of  his  pre- 
mises, and  the  other  particulars  required  to  be 
inserted  in  the  receipt. 

(11.)  The  collector  shall,  on  receiving  three 
days  written  notice  of  the  time  when  payment  is 
required,  and  on  production  of  the  receipt,  pay 
to  the  rectifier,  or  to  any  person  authorized  by 
him,  a  di*awback  of  the  duties  on  the  spirits 
warehoused. 

(12.)  Spirits  warehoused  for  home  consumption 
under  this  section  may  be  delivered  out  for  home 
consumption  under  the  same  rules  and  regula- 
tions, and  on  payment  of  the  same  duty  as  spirits 
warehoused  by  a  distiller. 

(13.)  Spirits  warehoused  for  exportation  or 
ship's  stores  under  this  section  must  not  be 
delivered  out  otherwise  than  directly  from  the 
warehouse  to  the  ship  in  which  they  are  to  be 
exported  or  used  as  stores. 
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Dealers  and  Retailers. 

96.  The  first,  second,  and  sixth  rules  contained 
in  the  seventh  part  of  the  First  Schedule  and  the 
rules  contained  in  the  eighth  part  thereof,  with 
the  corresponding  penalties,  and  the  provi- 
sions of  this  Act  with  respect  to  the  following 
matters — 

(a.)  Penalty  for  interference  with  or  attempt  to 

defeat  gauging,  and 
(5.)  Penalties  for  frauds  and  offences  in  rela- 
tion to  vessels  and  utensils, 
shall  apply  to  every  dealer  and  retailer  as  if  he 
were  a  distiller. 

97.  Every  dealer  and  retailer  must,  in  accord- 
ance with  the  prescribed  regulations,  make  entiy 
in  writing,  signed  by  him,  of  every  building, 
room,  place,  fixed  cask,  vessel,  and  utensil 
intended  to  be  used  by  him  for  keeping  spirits, 
distinguishing  each  place  or  thing  by  a  separate 
letter  or  number. 

98.  (1.)  There  must  be  legibly  cut,  branded, 
or  painted  with  oil  colour  on  some  conspicuous 
part  of  every  fixed  cask  or  other  vessel  used  by  a 
clealer  or  retailer  for  holding  spirits  in  stock,  and 
on  the  outside  of  both  the  ends  of  every  move- 
able cask  used  by  him  for  keeping  or  delivering 
spirits,  the  number  of  gallons  which  the  cask  or 
vessel  is  capable  of  containing. 

(2.)  Every  cask  or  vessel  which  does  not  bear 
the  capacity  thereof  so  cut,  branded,  or  painted 
shall  DC  forfeited  with  the  contents,  and  the 
dealer  or  retailer  shall  incur  a  fine  of  fifty 
pounds. 

99.  (1.)  Where  the  strength  of  any  spirits 
forming  part  of  the  stock  of  a  dealer  or  retailer 
cannot  be  ascertained  by  Sykes's  hydrometer,  the 
dealer  or  retailer  must,  on  being  so  required  by 
an  officer,  cause  the  quantity  and  strength  of  the 
spirits  to  be  legibly  marked  on  the  outside  of  the 
cask  or  vessel  containing  them. 

(2.)  Every  cask  or  vessel  which  a  dealer  or 
retailer  neglects  or  refuses,  on  being  so  required 
to  mark,  or  fails  to  keep  so  marked  or  which  is 
found  to  be  untruly  marked^  shall  be  forfeited 
with  the  contents,  and  the  dealer  or  retailer  shall, 
for  each  offence,  incur  a  fine  of  fifty  pounds. 

(3.)  But  a  cask  or  vessel  shall  not  be  deemed 
to  be  untruly  marked  within  the  meaning  of  this 
section  if  the  strength  denoted  by  the  mark  cor* 
responds  with  that  expressed  in  the  permit  or 
certificate  with  which  the  spirits  were  received 
into  stock,  and  no  alteration  has  since  been  made 
in  the  spirits. 

100.  (1.)  A  distiller  shall  not  be  licensed  to 
carry  on  the  business  of  a  dealer  upon  any  pre* 
mises  within  two  miles  from  his  distillery  unless 


those  premises  are  Gat  approved  by  tbe  Oom- 
missioners. 

(2.)  If  a  distiller  carries  on  tke  business  of  a 
dealer  on  any  approved  premises  within  two  miles 
irom  his  distiUery,  no  spirits  shall  be  removed 
from  such  prenuses  unless  accorapanied  by  a 
permit  and  if  any  spirits  are  removed  without  a 
permit  he  shall  incur  the  same  fine  and  f(»feituie 
as  if  the  removal  had  been  from  his  spirit  store. 

101.  (1.)  A  dealer  or  retailer  must  not  cany 
on  his  business  upon  any  premises  communi- 
cating otherwise  than  by  an  open  public  street  or 
carriage  road  with  any  premises  entered  or  used 
by  a  distiller,  or  a  rectifier  keeping  a  still. 

(2.)  A  retailer  must  not  be  concerned  or  in- 
terested in  the  business  of  a  distiller,  or  of  a 
rectifier  keeping  a  still,  carried  on  upon  any 
premises  within  two  miles  from  the  premises  on 
which  he  is  licensed  to  carry  on  the  business  of  a 
retailer. 

(3.)  If  a  dealer  or  retailer  contravenes  this 
section  he  shall  for  each  offence  incur  a  fine  of 
two  hundred  pounds. 

102.  (1.)  A  dealer  must  not,  unless  he  has  an 
additional  licence  authorizing  him  so  to  do.  or  h 
also  licensed  as  a  retailer,  sell,  send  out,  or  delivs 
spirits  in  any  less  quantity  than  two  gallons  of 
the  same  denomination  at  a  time  for  tbe  same 
person. 

(2.)  A  retailer  must  not,  unless  he  is  alto 
licensed  as  a  dealer,  sell,  send  out,  or  deliver 
spirits  to  a  rectifier,  dealer,  or  retailer,  or  buy  or 
receive  spirits  from  another  retailer,  not  bang 
also  licensed  as  a  dealer. 

(3.)  A  dealer  or  retailer  must  not  receive,  send 
out,  or  have  in  his  possession,  any  Britbb  spiriti 
of  any  strength  exceedinj^  that  at  whicb  a  dis* 
tiller  may  send  out  spirits  of  the  like  denomi- 
nation. 

(4.)  If  a  dealer  or  retailer  contravenes  thij 
section  he  shall  for  each  offence  incur  a  fine  of 
fifty  pounds,  and  in  case  of  the  spirits  being  of 
unlawful  strength  they  shaU  be  foifeited. 

103.  (1.)  An  officer  may  at  anytime  take  an 
account  of  the  quantity  of  spirits  in  tbe  stock  or 
possession  of  a  dealer  or  retailer. 

(2.)  If  the  quantity  of  spirits  computed  tt 
proof  found  on  taking  the  account  exceeds  the 
quantity  which  ought  according  to  tbe  stock  book 
of  the  dealer  or  retailer  to  be  in  bis  possession, 
the  excess  shall  be  forfeited  and  the  dealer  <v 
retailer  shall  incur  a  fine  of  twenty  shillings  (<a 
every  gallon  of  the  excess. 

104.  The  sale  of  spirits  in  any  quantity  km 
than  two  gallons  or  less  than  one  dosen  reputed 
quart  bottles  shall  be  deemed  sale  by  retail. 
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Permits,  Certificates,  and  Stock  Books. 

105.  (1.)  No  spirits  may  be  sent  out  or  de- 
livered from  a  distiller'fl  store  unless  accompanied 
by  a  permit. 

(2.)  No  spirits  may  be  removed  from  a  dis« 
tiller's  or  Excise  warehouse  unless  accompanied 
by  a  permit. 

(3.)  No  spirits  may  be  removed  from  a 
Customs  warehouse  (the  same  not  being  under 
bond  on  removal  from  one  such  warehouse  to 
another  such  warehouse)  unless  accompanied  by 
a  Customs  certificate  from  an  authorized  officer 
of  Customs. 

(4.)  No  spirits  may  be  sent  out  or  delivered 
from  the  stock  of  a  rectifier  unless  accompanied 
by  a  certificate. 

(5.)  No  spirits  may  be  sent  out  or  delivered 
from  the  stock  of  a  dealer  unless  accompanied  by 
a  certificate,  except  spirits  not  exceeding  in 
quantity  one  gallon  at  a  time  sold  by  him  under 
an  additional  licence  or  a  licence  to  retail  to  a 
person  not  being  a  dealer  or  retailer. 

(6.)  No  spirits  exceeding  in  quantity  one  gallon 
of  the  same  denomination  at  a  time  for  the  same 
person  may  be  sent  out  or  delivered  from  the 
stock  of  a  retailer  unless  accompanied  by  a 
certificate. 

(7.)  Except  as  in  this  section  is  provided  no 
spirits  exceeding  the  quantity  of  one  gallon  of 
tne  same  denomination  at  a  time  for  the  same 
person  may  be  sent  out>  delivered,  or  removed 
from  any  one  place  to  any  other  place  unless 
accompanied  b^  a  permit. 

(8.)  All  spints  found  to  have  been  sent  out, 
delivered,  or  removed,  or  in  course  of  being  sent 
out,  delivered,  or  removed  in  contravention  of 
this  section,  together  with  all  horses,  cattle, 
carriages,  and  boats  made  use  of  in  conveying 
the  same,  shall  be  forfeited,  and  every  person  in 
whose  possession  the  same  are  found  shall  incur 
a  fine  of  one  hundred  pounds^  or  at  the  election 
of  the  Commissioners  or  the  Commissioners  of 
Customs  a  fine  equal  to  treble  the  value  of  the 
spirits. 

(9.)  If  any  question  arises  as  to  the  accuracy 
of  the  description  of  spirits  in  a  permit  or  certifi- 
cate the  proof  that  the  spirits  correspond  to  the 
description  shall  he  on  the  owner  or  claimant  of 
the  spniia,  who  shall  prove  the  same  by  the  oaths 
of  two  credible  witnesses,  being  skilful  and 
experienced  persons  competent  to  decide  by 
examination  thereof. 

106.  (1.)  A  permit  shall  he  granted  by  the 
proper  officer  upon  a  request  note  signed  by  a 
distiller  or  other  person  requiring  a  permit  and 
delivered  to  the  officer. 

(2.)  The  reauest  note  must  contain  the  par- 
ticulars specined  in  that  behalf  in  the  Fourth 
Schedule. 


(3.)  The  permit  must  contain  aU  the  particulars 
specified  in  the  rec^uest  note,  and  shall  be  in 
force  for  such  limited  time  only  as  may  be 
mentioned  in  the  permit. 

(4.)  A  permit  shall  not  be  granted  to  &  distiller 
for  any  less  quantity  of  spirits  than  nine .  gallons 
contained  in  one  cask,  or  if  the  snirits  are  bottled, 
for  any  quantity  less  than  five  dozen  imperial  or 
reputed  auart  bottles  or  ten  dozen  imperial  or 
reputed  pint  bottles. 

(5.)  A  permit  shall  not  be  granted  for  the 
removal  of  spirits  from  the  stock  of  a  distiller 
(except  for  spirits  to  be  warehoused)  unless  the 
receipt  for  the  duty  on  the  spirits  to  be  removed 
be  produced  with  tne  request  note. 

(6.)  The  officer  must  endorse  on  the  receipt  the 
quantity  of  spirits  for  which  the  permit  is  granted 
and  the  date  of  the  permit. 

107.  (1.)  W  any  person — 
(a.)  sends  out,  delivers,  removes,  or  recdves 
any  spirits  required  to  be  accompanied 
bv  a  permit  without  a  permit ;  or 
{b.)  sends  out,  delivers,  removes,  or  receives 
any  spirits  in  quantity  greater  than, 
or  differing  in  quality,  denomination, 
or  strength  from  that  expressed  in 
the  permit  accompanying  the  same; 
or 
(c.)  having  obtained  a  permit,  does  not  send 
out   therewith    the    spirits   therein 
described  or  return  the  permit  to  the 
proper  officer  within  the  time  by  law 
required;  or 
(d,)  requests,  obtains,  or  uses  any  permit,  or 
causes  or  suffers  any  permit  to  be 
requested,  obtained,  or  used  for  any 
purpose  other  than  that  of  accom- 
panying the  removal  and  delivery  oi 
spirits  therein  described ;  or 
{e.)  produces,  or  causes    or  suffers    to   be 
produced  to  any  person  any  permit  as 
having    been    received    witli    spirits 
other  than  those  therein  described; 
or 
(/.)  in  any  manner  uses,  or  causes  or  suffers 
to  be  used,  any  permit  so  that  any 
account  of  spirits  kept  or  checked 
by  an  officer  may  be  frustrated  or 
evaded ; 
he  shall,  in  addition  to  any  other  penalty  or  for- 
feiture, incur  a  fine  of  five  tiundrcd  pounds. 

(2.)  Every  permit  used  for  any  purpose  other 
than  that  of  accompanying  the  removal  and 
delivery  of  the  spirits  for  which  it  is  granted  and 
as  therein  expressed,  shall  be  deemed  to  be  a  false 
permit,  and  any  unlawful  use  thereof  shall,  in 
addition  to  any  other  penalty  or  forfeiture,  subject 
the  person  using  it  to  all  penalties  and  forfeitures 
imposed  by  law  upon  any  person  for  using  a  false 
permit. 
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(3.)  If  a  distiller,  rectifier,  dealer,  or  retailer  is 
convicted  of  an  offence  against  this  section  lie 
shall  forfeit  his  licence,  and  no  new  licence  shall 
be  granted  to  him  for  the  remainder  of  the  year 
for  which  such  forfeited  licence  would  have  been 
in  force. 

108.  (1.)  Every  rectifier,  dealer,  and  retailer 
must  by  written  request,  obtain  from  the  proper 
officer  a  certificate  book  containing  forms  of 
certificates  and  counterfoils  for  which  he  must 
give  a  receipt. 

(2.)  Before  sending  out  or  delivering  any  spirits 
required  to  be  accompanied  by  a  certificate,  he 
must  enter  in  one  of  these  certificates,  and  in  its 
counterfoil,  the  particulars  specified  in  that  be- 
half in  the  Fourtn  Schedule,  and  must  sign  the 
certificate. 

(3.)  He  must  deliver  the  certificate  iidth  the 
spirits  to  the  person  to  whom  the  spirits  are 
entered  in  the  certificate. 

(4.)  He  must  use  the  certificates  in  the  order 
in  which  they  are  numbered  in  the  certificate 
book. 

(5.)  He  must  keep  the  certificate  book  in  his 
premises,  open  to  inspection  by  any  officer,  and 
must  allow  any  officer  to  make  entry  therein^  or 
take  any  extract  therefrom. 

(6.)  He  must  return  the  certificate  book  when 
it  is  exhausted,  or  on  request,  to  the  proper  officer, 
who  shall  give  a  receipt  lor  it. 

109.  (1.)  If  a  rectifier,  dealer,  or  retailer  sends 
out,  delivers,  or  receives  any  spirits  required  to  be 
accompanied  by  a  certificate  without  a  certificate 
or  accompanied  by  an  inaccurate  certificate,  he 
shall  for  each  offence  incur  a  fine  of  one  hundred 
pounds,  and  all  spirits  sent  out,  delivered,  or 
received  in  contravention  of  this  section  shall  be 
forfeited- 

(2.)  A  penalty  shall  not  be  incurred  under  this 
section  by  reason  only  of  the  spirits  being  in 
strength  not  more  than  one  per  centum  above  or 
two  per  centum  below  the  strength  expressed  in 
the  certificate. 

110.  (1.)  If  a  rectifier,  dealer,  or  retailer  uses 
or  suffers  to  be  used  any  certificate  taken  from  his 
certificate  book,  except  for  the  removal  of  spirits 
from  his  own  stock,  or  delivers  or  parts  with  any 
form  of  certificate  without  filling  it  up,  as  required 
bv  this  Act,  he  shall  for  each  offence  incur  a  fine 
of  five  hundred  pounds. 

(2.)  If  any  person  uses  a  certificate  or  form  of 
certificate,  whether  filled  up  or  not,  so  that  the 
account  of  spirits  kept  or  checked  by  an  officer,  or 
any  examination  of  spirits  by  an  officer,  is  or  may 
be  frustrated  or  evaded,  he  shall  for  each  offence 
incur  a  fine  of  five  hundred  pounds. 

(3.)  If  a  rectifier,  dealer,  or  retailer  is  convicted 
of  an  offence  under  this  section,  he  shall  forfeit 
his  licence  and  no  new  licence  shall  be  granted  to 


him  for  the  remainder  of  the  year  for  which  such 
forfeited  licence  would  have  been  in  force. 

111.  (1.)  Every  rectifier,  dealer,  and  retailer 
must  on  receiWng  spirits  accompanied  bj  a  pennit 
or  certificate,  immediately  cancel  the  permit  or 
certificate  in  the  prescribed  manner,  and  must 
deliver  the  cancelled  permit  or  certificate  to  the 
officer  who  first  inspects  his  premises  after  the 
receipt  thereof. 

(2.)  If  any  person  contravenes  thia  section  he 
shall  incur  a  fine  of  fifty  pounds. 

(3.)  But  no  penalty  smill  be  incurred  for  the 
failure  to  deliver  a  permit  or  certificate  if  it  is 
proved  that  the  failure  is  caused  by  the  permit  <  r 
certificate  having  been  lost  or  destrojed  more 
than  three  months  after  the  date  thereof. 

112.  (1.)  Every  rectifier,  dealer,  and  retailer 
must  provide  himself  with  and  keep  a  stock  book 
according  to  a  pattern  to  be  obtained  on  applica- 
tion to  tlie  proper  officer,  and  must,  on  receiiong 
any  spirits,  and  also  on  sending  out  or  deliverin;; 
any  spirits  required  to  be  accompanied  by  a  certi- 
ficate, enter  in  his  stock  book  the  particolars 
specified  in  that  behalf  in  the  Fourth  Schedule. 

(2.)  He  must  make  these  entries  at  such  times 
as  an  officer  directs,  or  in  the  absence  of  any  such 
direction  before  the  expiration  of  the  day  on  which 
the  spirits  are  received,  sent  out,  or  delivered. 

(3.)  He  must  keep  the  stock  book  in  his  pre- 
mises,  open  to  inspection  by  any  officer,  and  must 
allow  any  officer  to  make  any  entry  therein  or  take 
any  extract  therefrom. 

(4.)  He  must  keep  it  open  to  such  inspection 
for  not  less  than  twelve  months  after  it  is  filled 
up. 

113.  If  a  rectifier,  dealer,  or  retfuler — 

(a.)  fails  to  obtain,  provide,  keep,  produce,  or 
return  a  certificate  book  or  a  stock  book 
as  by  this  Act  required,  or  to  make 
therein  respectively  the  entries  by  this 
Act  required ;  or 

(6.)  hinders  or  obstructs  any  officer  in  examin- 
ing a  certificate  book  or  a  stock  book,  or 
in  making  any  entry  therein  or  extract 
therefrom;  or 

(c.)  cancels,  alters,  obliterates,  or  destroys  any 
part  of  a  certificate  book  or  a  stock  book 
or  any  entry  therein ;  or 

{d.)  makes  a  false  entry  in  a  certificate  book  or 
a  stock  book ;  or 

(e.)  separates  any  certificate,  or  form  of  certi- 
ficate, from  its  counterfoil  without  pro- 
perly filling  up  the  certificate  and 
counterfoil,  or  except  on  the  occasion  of 
sending  out  or  delivering  spirits  there- 
with; 
he  shall  for  each  offence  incur  a  fine  of  one  hundred 
pounds. 
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MiseeUaneous. 

114.  For  the  purpose  of  ascertaining  by  weigh- 
ing the  quantity  of  spirits  in  a  cask,  table  B.  in 
the  Second  Scnedule  shall  be  used,  and  the 
quantitj  ascertained  thereby  in  accordance  with 
tne  rates  prdSLxed  thereto  snail  be  deemed  to  be 
the  true  quantity. 

115.  In  the  eyent  of  the  loss  or  destruction  by 
fire  or  other  unayoidable  accident  of  any  wash  or 
spirits  in  a  distillery,  or  of  any  spirits  when 
deposited  in  a  distiller's  or  Excise  warehouse  or 
whilst  being  received  into  or  deliyered  from  a 
spirit  store  or  such  warehouse,  or  whilst  being 
remoyed  under  bond  on  shipboard,  or  whilst 
being  shipped  or  landed,  the  Commissioners  shall, 
on  proof  to  their  satisfaction  of  the  loss  or 
destruction,  remit  the  duty  payable  or  paid 
in  respect  of  the  wash  or  spints  so  lost  or 
destroyed. 


PART  IL 

Methylatsd  Spirits. 

116.  Part  I.  of  this  Act  shall  not  apply  to 
methylated  spirits. 

117.  (1.)  Methylated  spirits  shall,  subject  to 
the  proyisions  of  this  Act,  be  exempt  from  duty. 

(2.)  If  a  rectifier  methylates  duty-paid  spirits 
he  shall  be  allowed  a  drawback  at  the  rate  of  the 
duty  chargeable  on  British  spirits  of  the  like 
strength. 

118.  (1.)  The  following  persons,  and  no  others, 
are  authorized  to  methylate : 

(a.)  Distillers,  if  so  authorized  by  the  Com- 
missioners. 

(6.)  Rectifiers,  if  so  authorized  by  the  Com- 
missioners. 

(c.)  Persons  licensed  to  methylate. 

(2.)  Such  persons  are  called  in  this  Act  autho- 
rized methylators. 

.19.  The  following  persons,  and  no  others,  are 
authorized  to  supply  methylated  spirits : 
(a.)  Authorizecl  methylators. 
(b.)  Persons    licensed    to    retail    methylated 
spirits,  in  this  Act  called  retailers  of 
methylated  spirits. 

120.  The  Commissioners  may,  if  they  thhik 
fit,  authorize  any  person  to  receiye  methylated 
spirits  from  an  authorized  methylator  for  use  in 
any  art  or  manufacture  carried  on  by  him.  The 
authority  shall  not  be  granted  until  the  applicant 
has  giyen  the  prescribed  security  that  he  will  use 
the  methylatea  spirit  in  the  art  or  manufacture 
and  for  no  other  purpose,  and  that  he  wHl  observe 


the  proyisions  of  this  Act  and  the  prescribed 
regulations. 

121.  An  authorized  methylator  must  not 
supply  methylated  spirits  to  any  person  except — 

(a)  a  retailer  of  methylated  spirits,  or 

(b)  a  person  authorized  to  receive  methylated 

spirits,  or 

(c)  if  the  methylator  is  a  distiller,  a  rectifier 

authorized  to  methylate,  or  a  person 
licensed  to  methylate. 

122.  (1.)  Spirits  may  be  methylated  in  the 
following  places — 

(a.)  A  building  or  room  approved  by  the  Com- 
missioners and  entered  for  the  purpose 
by  the  methylator. 
(b,)  A  warehouse  proyided  for  the  purpose  by 

the  Commissioners, 
(c.)  An  Excise  warehouse  with  the  permission 

of  the  Commissioners. 
(2.)  The  Commissioners  may  charge  for  ware- 
housing and  labour  at  the  rate  of  one  penny  per 
gallon  per  month  for  all  spirits  methylated  or 
scored  in  a  warehouse  provided  by  them. 

123.  (1.)  The  following  and  no  other  spirits 
may  be  used  for  methylation : 

(a.)  Plain  spirits  of  strength  not  less  than 

fifty   per    centum    above    proof,    and 

unsweetened    foreign    spirits   of    like 

strength. 

(6.)  Rum  of   strength    not   less  twenty  per 

centum  aboye  proof. 
(2.)  The  quantity  of   spirits  used  for  methy- 
lation at  any  one  time  shall  not  be  less  than — 
(a.)  In  the  case  of  British  spirits,  four  hundred 

and  fifty  gallons ; 
(b,)  In  the  case  of  foreign  spirits  in  an  Excise 
warehouse,  the  contents  of  the  cask  in 
which  the  spirits  are  imported. 
(3.)  The  substance  mixed  with  spirits  for  the 
purpose  of  methylation  must  be  wood  naphtha, 
or  methylic  alcohol  in  the  proportion  of  not  less 
than  one  ninth  of  the  bidk  of  the  spirits,  or 
some  other  substance  approved  for  the  purpose 
by  the  Commissioners ;  and  may,  if  the  Commis- 
sioners think  fit,  be  proyided  by  them  at  the 
expense  of  the  methylator. 

(4.)  The  substance  must,  before  the  mixing 
thereof,  be  examined  and  approved  by  an  of&cer 
appointed  in  that  behalf. 

(5.)  Foreign  spirits  may  not  be  used  for  methy- 
lation until  the  difference  bet\i'een  the  duty  of 
customs  chargeable  thereon  and  the  duty  of 
excise  chargeable  on  British  spirits  has  been 
paid. 

.  (6.)  With  respect  to  the  removed  of  spirits  and 
substances  for  methylation  and  the  time  and 
mode  of  methylation  the  prescribed  regulations 
must  be  observed,  and  the  prescribed  security 
must  be  giyen. 
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124.  (1.)  An  authorized  methylator  must  not 
supply  methylated  spirits  except  in  vessels  con- 
tainmg  not  leas  than  five  gallons. 

(2.)  Each  vessel  must  be  distinctly  labelled 
with  the  words  "  methylated  spirits  "  and  must 
be  accompanied  by  a  permit  or  such  document 
in  the  nature  of  a  permit  as  the  commissioners 
may  prescribe. 

(3.)  The  sale,  delivery,  and  removal  of  methy- 
lated spirits  from  the  premises  of  an  authorized 
methylator  must  be  in  accordance  with  the  pre- 
scribed regulations,  and  subject  to  the  prescribed 
security. 

(4.)  Every  person  authorized  to  received  methy- 
lated spirits  must,  on  ordering  the  same,  cor- 
rectly fill  up  the  prescribed  form  of  requisition 
and  counterfoil  with  the  prescribed  particulars, 
and  send  with  the  requisition  a  certificate  signed 
by  the  proper  officer  that  the  applicant  is  a 
person  so  authorized,  and  must  keep  the  counter- 
foil and  produce  it  on  request  to  any  officer. 

125.  (1.)  The  proper  officer  shall  keep  a  stock 
account  of  all  spirits  computed  at  proof  methy* 
lated  or  received  by  an  authorized  methylator. 

(2.)  If  the  quantity  of  methylated  spirits  in 
the  possession  of  an  authorized  methylator 
exceeds  by  more  than  one  per  centum  the  quan^ 
tity  which  ought  by  the  stock  account  to  be  in 
his  possession  he  shall  forfeit  the  whole  excess. 

(3.)  If  the  quantity  of  methylated  spirits  in 
the  possession  of  an  authorized  methylator  is  less 
by  more  than  two  per  centum  than  the  quantity 
which  ought  by  the  stock  account  to  be  in  his 
possession,  he  shall  pa^  on  the  whole  deficiency 
the  duty  payable  on  Bntish  spirits. 

126.  (1.)  A  retailer  of  methylated  spirits — 
(a.)  must  make  entry  with  the  (Commissioners 

of  each  room  or  place  where  he  intends 
to  keep  and  sell  tne  spirits ;  and 

(6.)  must  not  keep  or  sell  the  spirits  in  any 
place  which  is  not  so  entered ;  and 

(c.)  must  not  receive  or  have  in  his  possession 
at  any  one  time  a  greater  quantity  of 
methylated  spirits  than  fifty  gallons; 
and — 

(<2.)  must  not  receive  methylated  spirits  except 
from  an  authorized  methylator  or  a 
retailer  of  methylated  spirits ;  and 

(«.)  must  not  receive  methylated  spirits  from 
a  retailer  of  methylated  spirits  in  a 
quantity  exceeding  one  gallon  at  a  time ; 
and 

(/.)  must  not  sell  to  or  for  the  use  of  any  one 
person  more  than  one  gallon  of  methy- 
lated  spirits  at  a  time ;  and 

iff.)  must,  on  request,  at  all  reasonable  times 
produce  his  stock  of  methylated  spirits 
for  examination  by  an  offieer  j  and 


(h.)  must  keep  an  account,  in  the  prescribed 

form,  of  his  stock  of  methylated  spirits 

and  of  the  sale  thereof. 

If  a  retailer  of  methylated  spirits  eontnyeDes 

this  section  he  shall  for  each  offence  incur  a  fine 

of  fifty  pounds  and  the  'spirits  with  respect  to 

which  the  offence  is  committed  shall  be  forfeited. 

127.  (1.)  An  officer  may  in  the  dajtime  enter 
and  inspect  the  premises  of  an  authorized  methy- 
lator or  a  retailer  of  methylated  spirits,  or  any  pre- 
mises of  a  person  authorized  to  receive  inethy- 
lated  spirits,  and  inspect,  examine,  and  take 
samples  of  any  methylated  spirits  therein^  paying 
a  reasonable  price  for  each  sample. 

(2.)  If  any  person  refuses  to  allow  an  officer  to 
exercise  any  of  these  powers,  he  shall  for  each 
offence  incur  a  fine  of  fifty  pounds. 

128.  (1.)  If  any  person  supplies,  removes,  or 
receives  methylated  spirits  in  contravention  of 
this  Act  he  shall  for^eaeh  offeaoe  incur  a  fine  of 
fifty  pounds,  and  the  spirits  with  respect  to  which 
the  offence  is  committed  shaJLbe  forfeited. 

(2.)  If  an  authorized  methylator  supplies  any 
methylated  spirits  to  any  person  after  having 
received  notice  from  the  proper  officer  that  tlw 
person  to  whom  the  spirits  are  supplied  is  not 
authorized  to  receive  them,  he  shall  pay  on  the 
spirits  so  supplied  the  duty  payable  on  British 
spirits. 

129.  If  any  person — 

(a)  being  an  authorized  methylator,  has  in  his 

possession  any  methylated  spirits  in  any 
place  where  he  is  not  authorized  to  ke^ 
them;  or 

(b)  not  being  an  authorised  methylator,  has 

in  his  possession  any  methylated  spirits 

not  obtained  from  a  perscm  authorised 

to  supply  them» 

he  shall  incur  a  mie  of  one  hundred  pounds,  and 

the  spirits  with  respect  to  which  tiie  oSenoe  is 

committed  shall  be  forfeited. 

130.  (1.)  If  any  person — 

(a)  prepares  or  attempts  to  prepare  any  methy- 
lated spirits  for  use  as  or  for  a  oevenge 
or  as  a  mixture  with  a  bevemge  ;  or 

{b)  sells  any  methylated  qsirits,  wiiether  so 
prepared  or  not,  as  or  for  a  beverage,  or 
mixed  with  a  beverage ;  or 

(c)  uses  any  methylated  spirits  or  any  deriva- 

tive thereof  in  the  preparation  of  any 
article  capable  of  being  used  whoUy  of 
partidljr  as  a  beverage,  or  intems&y  sa 
a  medicine;  or 

(d)  sells  or  has  in  his  possession  any  radi 

article   in   the   preparation   of  ipfaiek 
methylated   spirits   or   any 
thereof  has  been  used. 
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he  shall  for  each  offence  incur  a  fine  of  one 
hundred  pounds,  and  the  spirits  with  respect  to 
which  the  offence  is  committed  shall  he  forfeited. 
(2.)  Nothing  in  this  section  shall  apply  to  the 
use  of  methylated  spirits,  or  any  derivative 
thereof,  in  the  preparation  of  sulphuric  ether  or 
chloroform,  for  use  as  a  medicine,  or  in  any  art 
or  manufacture,  or  prevent  the  sale  or  possession 
of  any  sulphuric  ether  or  chloroform  for  such 
use. 

131.  Where  methylated  spirits  have  heen 
mixed  with  gum  resin  for  forming  any  article, 
if  any  person  separates  the  gum  resin  from  the 
spirits,  or  alters  the  article  in  any  way  except 
by  adding  gum  resin,  or  by  adding  a  substance 
for  the  sole  purpose  of  colomring,  he  shall  for 
each  offence  incur  a  fine  of  two  hundred  pounds, 
and  forfeit  the  spirits  and  article  with  respect  to 
which  the  offence  is  committed. 

132.  The  Commissioners  may  susrpend  or  re- 
voke any  licence  to  methylate,  authority,  or 
approval  granted  under  this  part  of  this  Act. 


PART  III. 
Supplemental. 


Pterified  Methylic  Alcohol. 

133.  (1.)  Any  liquid  containing  methylic 
alcohol  so  purined  or  otherwise  prepared  by 
filtration  or  any  other  process  as  to  be  free 
wholly  or  partially  from  any  flavour  or  odour 
which  would  otherwise  pertain  to  it  shall  be 
deemed  to  be  low  wines,  and  to  have  been  so 
prepared  for  the  purpose  of  distilling  spirits 
therefrom^  and  shall  be  chargeable  with  duty  and 
otherwise  subject  to  the  regulations  ta  which 
spirits  are- subject  under  Part  I.  of  this  Act. 

(2.)  Provided  that  the  Commissioners  may,  if 
they  think  fit,  dispense  with  or  modify  those 
regulations  with  respect  to  any  such  preparation. 

Syies's  Hydrometer, 

134.  AIL  spirits  shall  be  deemed  •  to  be  of  the 
strength  denoted  by  Sykes's  hydrometer  as  ascer- 
tained by  any  officer  or  any  ofncer  of  Customs  in 
accordance  with  the  table  lodffed  wkh  the  Com- 
missioners, and  entitled  a  tabk  of  the  strength 
of  spirits  denoted  by  Sykes's  hydrometer. 

Scales,  IVeights,  Measures,  Locks,  and  Fastenings, 

135.  (1.)  Every  excise  trader  must  provide 
sufficient  and  just  scales  and  weights,  and  a  set 
of  standard  measures  for  the  purpose  of  weigh- 
ing, measuring,  and  taking  an  account  of  the 


spirits,  goods,  and  commodities  in  his  warehouse, 
stock,  or  possession,  and  of  any  casks  or  vessels 
used  for  the  purpose  of  containing  any  such 
spirits,  goods,  or  commodities. 

(2.)  The  weights  and  measures  must  be  of  the 
prescribed  denominations. 

(3.)  The  Excise  trader  must  maintain  and  keep 
the  scales,  weights,  and  measures  in  such  proper 
and  convenient  place  in  his  distillerv,  warehouse, 
or  other  premises  as  the  proper  officer  approves, 
and  so  ttiat  the  same  shall  be  at  all  times  ready 
for  the  use  of  officers. 

(4.)  The  Excise  trader  must  permit  any  officer 
to  use  the  scales,  weights,  and  measures  for  the 
purpose  aforesaid,  and  must,  with  his  servants 
and  workmen,  whenever  required  by  any  officer, 
weigh  or  measure,  and  assist  him  in  weighing  or 
measuring,  as  he  requires,  and  in  taking  account 
of  any  such  spirits,  goods,  or  commodities  as 
aforesaid. 

(5.)  For  any  refusal  or  neglect  on  the  part  of 
an  Excise  trader  to  comply  with  any  of  the  fore- 
going pro\isions  of  this  section  he  shall  incur  a 
fine  of  one  hundred  pounds. 

(6.)  If  any  Excise  trader  provides  or  uses  or 
permits  to  be  used  any  false,  unjust,  or  insuffi- 
cient scales  or  weight  or  measure,  or  practises 
any  device  or  contrivance  by  which  any  officer 
may  be  prevented  from,  or  hindered  or  deceived 
in  taking  the  just  and  true  quantity,  weight,  or 
measure  of  any  spirits,  goods,  or  commodities,  or 
of  any  casks  or  vessels,  he  shall  incur  a  fine  of 
two  hundred  pounds,  and  any  such  scales^ 
weights,  and  measures  shall  be  forfeited. 

136.  (1.)  Where  any  warehouse,  room,  place, 
vessel,  utensil,  or  fitting  belonging  to  any  Excise 
trader  is  by  this  Act  directed  to  be  secured  or 
locked,  the  Excise  trader  must  to  the  satisfaction 
of  the  proper  officer,  provide,  affix,  repair,  and 
renew  all  fastenings  requisite  for  the  purpose  of 
enabling  officers  to  affix  locks  thereto,  or  other- 
wise to  secure  the  same. 

(2.)  If  the  Excise  trader  fails  so  to  do  the  pro- 
per officer  may  provide,  affix,  repair,  or  renew  the 
fastenings,  and  the  expense  thereof  shall  be  paid 
on  demand  by  the  Excise  trader. 

(3.)  If  the  Excise  trader  &ils  on  demand  to  pay 
the  expense  he  shall  incur  a  fine  of  one  hundred 
pounds. 

(4.)  All  requisite  locks  or  keys  shall  be  pro- 
vided by  the  Commissioners,  at  the  expense  of 
the  revenue. 

(5.)  If  any  Excise  trader,  or  his  servant  or 
workman,  wilfully  destroys  or  damages  any  such 
fastening,  or  any  lock  or  key  belonging  thereto, 
or  any  lock  label,  or  opens  or  removes  any  lock, 
fastening,  or  lock  label,  or  improperly  obtains 
access  into  any  warehouse,  room,  place,  vessel, 
Utensil,  or  fitting,  or  has  any  fastening,  vessel, 
utensil,  or  fitting  so  constructed  that  the  security 
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intended  to  be  obtained  hj  any  lock  or  fastening 
may  be  defeated,  the  Excise  trader  shall  incur  a 
fine  of  five  hundred  pounds. 

Powers  of  Officers, 

137.  (1.)  An  officer  may,  at  any  time,  either  by 
day  or  by  night,  enter  any  part  of  the  premises 
of,  or  house  or  place  whatsoever  belonging  to  or 
made  use  of  by,  a  distiller  or  rectifier,  and  search 
for,  examine,  gauge,  and  take  an  account  of  any 
still  or  other  vessel  or  utensil  therein,  and  also 
any  spirits  or  materials  for  the  manufacture  of 
spirits  therein. 

(2.)  If  an  officer,  after  having  demanded 
admission  into  the  premises  of  a  distiller  or 
rectifier  and  declared  his  name  and  business  at 
any  entrance  or  window  thereof,  is  not  imme- 
diately admitted,  the  officer,  and  any  person 
acting  in  his  aid,  may  at  any  time,  either  by  day 
or  by  night  (but  at  night  only  in  presence  of  an 
officer  of  the  peace),  break  open  any  door  or 
window  of  the  premises,  or  break  through  any 
wall  thereof,  for  the  purjjose  of  obtaining  admis- 
sion, and  the  distiller  or  rectifier  shall  incur  a 
fine  of  two  hundred  pounds. 

138.  Eveiy  distiller  or  rectifier  must,  on  demand 
by  an  officer,  made  on  the  premises,  either  by 
day  or  by  night,  and  for  the  purpose  of  enabling 
him  to  search  for,  examine,  gauge,  or  take  an 
account  of  any  vessel,  utensil,  spirits,  or  materials 
therein,  provide  ladders  of  sufacient  length  and 
strength,  and  place  them  firmly  and  conveniently, 
and  supply  sufficient  lights  and  aid. 

If  a  distiller  or  rectifier  contravenes  this  section 
he  shall  for  each  ofiPence  incur  a  fine  of  one 
hundred  pounds. 

139.  Any  officer,  or  person  acting  in  his  aid, 
may,  either  by  day  or  by  night,  for  the  purpose 
of  searching  for  any  pipe,  cock,  conveyance,  or 
utensil,  break  up  the  ground  in  or  adjoining  or 
near  the  premises  of  a  distiller  or  rectifier,  or  any 
wall  or  partition  of  his  premises  or  any  other 
place,  and  may,  on  finding  any  pipe  or  con- 
veyance leading  to  or  from  the  premises,  break 
up  or  break  any  ground,  house,  wall,  or  other 
place  through  or  mto  which  the  pipe  or  con- 
veyance leads,  and  may  break  up  or  cut  awav 
any  such  pipe  or  conveyance,  and  turn  any  such 
cock,  and  examine  whether  any  such  pipe  or 
conveyance  conveys  or  conceals  any  spirits  or  any 
Uquor  used  in  the  manufacture  of  spirits,  so  as  to 
prevent  a  true  account  thereof  from  being  taken. 

If  any  damage  is  done  in  the  search  and  such 
search  is  unsuccessful  the  damage  shall  be  made 
good. 

140.  (1.)  If  any  officer  or  any  officer  of  Customs 
makes  oath  that  there  is  good  cause  to  suspect 


that  any  still,  vessel,  utensil,  spirits  or  materials 
for  the  manufacture  of  spirits  is  or  are  unlawfully 
kept  or  deposited  in  any  house  or  place,  and 
states  the  grounds  of  suspicion,  any  justioe  may, 
if  he  thinks  fit,  issue  a  warrant  autnoiiziDg  the 
officer  and  any  person  whom  he  calls  to  his 
assistance  to  search  the  house  or  place;  and  a 
like  warrant  may  be  issued  by  any  two  of  the 
Commissioners  m  case  the  house  or  place  is 
situate  within  the  limits  of  the  chief  office  of 
Inland  Revenue. 

(2.)  Any  person  so  authorized  may,  either  by 
day  or  by  night,  but  at  niffht  only  in  the  presence 
of  an  omcer  of  the  peace,  lireak  open  and  forcibly 
enter  any  such  house  or  place,  and  seize  any  still, 
vessel,  utensil,  spirits,  or  materials  for  the  manu- 
facture of  spirits  found  therein,  and  either  detain 
the  same  or  remove  them  to  a  place  of  safe 
custody. 

(3.)  Every  still,  vessel,  or  utensil,  and  all  spirits 
and  materials  so  seized  shall  be  absolutely  for- 
feited, and  the  owner  of  any  such  still,  ressel,  or 
utensil,  or  the  person  in  whose  custody  the  same 
is  found,  shall  for  every  place  in  which  the  same 
is  found,  and  also  for  every  such  still,  vessel,  or 
utensil  incur  a  fine  of  two  hundred  pounds. 

(4.)  If  any  damage  is  done  by  such  forcible 
entry,  and  the  search  is  unsuccesdful,  the  damage 
shall  be  made  good. 

(5.)  An  officer  may  seize  any  such  still,  vessel, 
utensil,  spirits,  or  materials  without  a  warrant. 

141.  An  officer  may  at  any  time  enter  the 
premises  of  a  dealer  or  retailer  and  inspect  and 
examine  the  spirits  in  his  stock  or  poasession, 
and  take  samples  of  any  such  spirits,  paying  for 
any  sample  so  taken  the  usual  price  thereof. 

142.  Eveiy  distiller,  rectifier,  dealer,  and  retailer 
must,  when  required  by  an  officer,  assist  him  by 
a  sufficient  number  of  servants  in  taking  account 
of  his  stock,  and  shall  for  any  neglect  or  refoial 
so  to  assist  incur  a  fine  of  fifty  pounds. 

143.  (1.)  An  officer  may  require  a  distilkrst 
any  time  when  his  still  is  not  at  work,  to  cause 
the  water  in  any  worm  tub  in  his  distilleiy  to  be 
drawn  off,  and  the  tub  and  worm  to  be  cleansed. 

(2.)  In  such  case  the  water  must  be  kept  oat 
of  the  worm  tub  for  two  hours,  or  until  the  officer 
has  finished  his  examination  of  it,  whichever  fint 
happens. 

(3.)  If  a  distiller  fails  to  comply  with  any  re^ 
quirement  under  this  section  he  shall  incur  a  fine 
of  two  hundred  pounds,  and  the  officer  may  draw 
off  the  water  or  any  portion  of  it,  and  keep  it 
drawn  off  as  long  as  ne  thinks  necessaiy. 

Cteneral  Offences, 

144.  (1.)  If  any  person  removes  any  wort,  wash, 
low  wines,  feints^  or  spirits  from  the  premises  of  a 
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distiller,  contrary  to  the  provisions  of  this  Act,  cr 
knowingly  buys  or  receives  any  wort,  wash,  low 
wines,  feints,  or  spirits  bo  removed  from  the  pre- 
mises of  a  distiller,  he  shall  incur  a  fine  of  one 
hundred  pounds. 

(2.)  In  default  of  payment  of  the  fine  on  sum- 
mary conviction  the  offender  shall  be  imprisoned 
with  or  without  hard  labour.  The  term  of  im- 
prisonment in  Scotland  or  Ireland  shall  be  not 
less  than  two  months  nor  more  than  six  months. 

(3.)  All  such  wort,  wash,  low  wines,  feints,  or 
spirits  so  removed  shall  be  forfeited. 

(4.)  Any  officer  may  arrest  any  person  found 
committing  an  offence  against  this  section. 

145.  (1.)  Any  officer  or  any  officer  of  Customs, 
and  any  officer  of  the  peace  hanng  a  commission 
from  the  Commissioners,  may  stop  and  detain 
any  person  found  carrying  or  removing  any 
spirits,  and  may  examine  the  spirits  and  require 
the  production  of  a  permit  or  certificate  autho- 
rising the  removal  thereof. 

(2^  If  a  permit  or  certificate  is  produced  agree- 
ing with  the  spirits  in  all  respects  the  officer  may 
endorse  thereon  the  time  and  place  of  his  exa- 
mination thereof. 

(3.)  If  any  person  is  found  canning  or  re- 
moving any  spirits  exceeding  the  quantity  of  one 
gallon  of  the  same  denomination  for  the  same 
person  and  does  not,  on  request  by  any  such 
officer,  forthwith  produce  a  permit  or  certificate 
authorizing  the  removal  of  the  spirits,  he  shall 
iccur  a  fine  of  one  hundred  pounds,  and  the 
spirits  shall  be  forfeited. 

(4.)  The  sum  to  which  the  fine  may  be  miti- 
gated in  Scotland  or  Ireland  shall  not  be  less 
than  ten  pounds. 

(6.)  In  default  of  payment  of  the  fine  on  sum- 
mary conviction  the  offender  shall  be  imprisoned 
with  or  without  hard  labour.  The  term  of  im- 
prisonment in  Scotland  or  Ireland  shall  be  not 
less  than  one  month  nor  more  than  six  months. 

(6.)  Any  officer  may  arrest  any  person  found 
comimitting  an  offence  against  this  section. 

14f).  (I.)  If  any  person  hawks,  sells,  or  exposes 
to  sale  any  spirits  otherwise  than  in  premises  for 
which  he  is  licensed  to  sell  spirits  he  shall  incur 
a  fine  of  one  hundred  pounds,  and  the  spirits  shall 
be  forfeited. 

(2.)  The  sum  to  which  the  fine  may  be  mil- 
itated in  Scotland  shall  not  be  less  than  twenty- 
five  pounds,  or,  in  Ireland,  shall  not  be  less  than 
six  pounds. 

(3.)  In  default  of  payment  of  the  fine  on  sum- 
mary conviction  the  offender  shall  be  imprisoned 
with  or  without  hard  labour.  The  term  of  im- 
prisonment in  Scotland  or  Ireland  shall  be  not  less 
than  two  months  nor  more  than  three  months. 

(4.)  Any  person  may  arrest  a  person  found 
committing  an  offence  against  this  section. 


147.  If  any  person  knowinglv  sells  or  delivers, 
or  causes  to  be  sold  or  delivered,  any  spirits  to  the 
end  that  they  nuiy  be  unlawfully  retailed  or  con- 
sumed or  carried  into  consumption,  he  shall,  in 
addition  to  any  other  penalty,  incur  a  fine  of  one 
hundred  pounds. 

148.  If  any  person  receives,  buys,  or  procures 
any  spirits  from  a  person  not  ha^'ing  authority 
to  sell  or  deliver  the  same,  he  shall  incur  a  fine 
of  one  hundred  pounds. 

149.  If  any  person  knowingly  buys  or  receives, 
or  has  in  his  possession  any  spirits  after  they 
have  been  removed  from  the  place  where  they 
ought  to  have  been  charged  with  duty  and 
before  the  duty  payable  thereon  has  been  charged 
and  paid  or  secured  to  be  paid,  or  the  spirits 
have  been  condemned  as  forfeited,  he  shall  for- 
feit the  spirits  and  incur  a  fine  equal  to  treble  the 
value  of  the  spirits. 

150.  A  person  shall  incur  a  fine  of  five  hundred 
pounds  if  he  commits  any  of  the  following 
offences : 

(a*)  Assaults  an  officer  acting  under  this  Act, 
or  any  person  acting  in  his  aid. 

(5.)  Assaults  any  person  who  has  discovered 
or  given,  or  is  about  to  discover  or  give 
information  or  evidence  against,  or  has 
seized  or  is  bringing  to  justice,  any 
offender  against  this  Act. 

(c.)  Assaults  any  person  who  has  seized  or  is 
about  to  seize  or  examine  any  goods  as 
forfeited  under  this  Act. 

(d.)  Forcibly  opposes  the  execution  of  any  of 
the  powers  given. 

(e.)  Being  armed  with  an  offensive  weapon,  cr 
in  a  violent  manner,  rescues  any  offender 
arrested  or  goods  seized  under  this  Act, 
or  prevents  the  arrest  of  any  such 
offender  or  seizure  of  any  such  goods,  or 
offers  or  threatens  to  oppose  the  execu- 
tion of  any  of  the  powers  given  by  this 
Act. 

151.  Every  person  shall  incur  a  fine  of  five 
hundred  pounds  who,  in  or  with  reference  to  any 
matter  under  the  laws  of  excise  relating  to  the 
duties  on  spirits, 

(a)  Not  being  authorised  so  to  do,  gives  or 
promises  to  give,  directly  or  indirectly, 
any  reward  to  an  officer  or  a  person 
employed  by  the  Commissioners,  in 
respect  of  the  performance  or  non-per- 
formance by  any  such  officer  or  person 
of  his  duty  or  employment ;  or 

{b)  Agrees  with  or  proposes  to  any  such  officer 
or  person  to  do  or  permit  to  Ije  done 
anything  in  contravention  or  evasion  of 
this  Act,  or  of  his  duty ;  or 
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(c)  Being  an  officer  or  a  person  employed  by 
the  Commissioners — 

(i)  demands  or  receives,  except  from 
or  thi'ough  the  Commissioners,  any 
reward  in  respect  of  the  performance 
or  non-performance  of  his  duty  or 
employment,  or 
(ii)  bv  any  wilful    act,   neglect,    or 
dejfault  does,  or  permits,  or  agrees 
to  do  or  permit  anything  in  con- 
travention or  evasion  of  this  Act  or 
of  his  duty. 
If  any  such  officer  or  person  is  convicted 
of  either  of  these  offences  he  shall  be 
thereafter  disqualified  from  serving  Her 
Majesty  in  any  office  or  employment. 

152.  If  any  person  by  himself  or  by  any  per- 
son in  his  employment  obstructs,  hinders,  or 
molests  an  officer  or  an  officer  of  customs  in  the 
execution  of  his  duty,  or  any  person  acting  in  the 
aid  of  any  such  officer,  he  shall  incur  a  fine  of 
two  hundred  pounds,  and  if  the  offender  is  a  dis- 
tiller the  Commissioners  may,  upon  his  conviction, 
suspend  or  revoke  his  licence. 

153.  If  any  officer  of  the  peace  wilfully  refuses 
or  neglects  to  aid  in  the  execution  of  this  Act  he 
shall,  on  summary  conviction,  incur  a  fine  of 
twenty  pounds. 

154.  (1.)  Where  any  spirits  or  goods  are  for- 
feited under  this  Act  they  may  be  seized  by  an 
officer  or  an  officer  of  customs. 

(2.)  Where  any  spirits  or  materials  for  making 
spiritis  are  forfeited  under  this  Act,  all  casks  or 
other  utensils  containing  the  same  shaU  also  be 
forfeited. 

(3.)  Where  any  spirits  are  forfeited  by  an  Excise 
trader,  the  Commissioners  may,  if  they  think  fit, 
take  from  his  stock,  instead  of  the  spirits  forfeited, 
the  same  quantity  of  any  other  spirits. 

If^ormers. 

155.  (1.)  On  the  commission  of  any  offence 
against  this  Act,  the  offender  who,  before  any 
information  is  lodged  against  him  in  respect  of 
the  offence,  first  discovers  and  informs  against 
any  other  offender,  shall,  on  the  conviction  of  the 
person  against  whom  the  information  is  given,  be 
discharged  and  acquitted  from  all  penalties  or 
disqualmcation  to  which  at  the  time  of  giving  the 
information  he  may  be  liable  by  reason  of  the 
offence  committed  by  him. 

(2.)  When,  on  the  conviction  of  any  person  for 
an  offence  against  this  Act,  the  pecuniaxy  penalty 
imposed  for  the  offence  is  not  paid  and  cannot  be 
levied,  or  the  person  incurring  the  penal^  is  sent 
to  prison  in  default  of  payment,  the  Commis- 
sioners may  cause  such  reward  as  they  think  fit. 


not  exceeding  in  each  case  fifty  pounds,  to  be 
paid  in  such  shares  and  proportions  as  they  think 
fit  to  the  persons  who  appear  to  the  Commis- 
sioners to  be  entitled  thereto  as  informers. 

Procedure. 

156.  Any  fine  for  any  offence  against  this  Act 
may  be  sued  for  and  recovered,  and  any  goods, 
chattels,  or  commodities  forfeited  under  this  Act 
maybe  returned  for  condemnation  and  condemned 
in  the  manner  provided  by  law  for  the  reco\'ery  of 
fines  or  penalties  and  for  the  condemnation  of 
goods  forfeited  under  any  Act  or  Acts  for  the  time 
being  in  force  relating  to  the  revenue  of  excise  or 
customs. 

Formt  and  Schedules, 

157.  (!•)  The  several  entries,  notices,  declara- 
tions, books,  accounts,  and  returns  under  this  Act 
shall  be  in  the  prescribed  form. 

(2.)  But  in  any  proceeding  for  an  offence 
against  this  Act  a^nst  an  Excise  trader  any  notice 

given  or  declaration  made  by  him  or  on  nis  be- 
alf  shall  be  valid  as  against  him,  notwithstanding 
any  imperfection  or  d^ect  in  the  form  thereof,  or 
in  the  giving,  making,  or  service  thereof. 

158.  All  permits,  certificates,  forms  of  requi- 
sition, and  other  documents  under  this  Act  shall, 
subject  to  the  provisions  of  this  Act,  be  granted, 
obtained  and  used,  under  and  in  accordance  with 
the  provisions  of  any  Acts  of  Parliament  regn- 
lating  the  granting  and  using  of  permits  and 
certincates,  and  the  provisions  of  those  Acts  with 
respect  to  permits,  certificates,  and  other  similar 
documents  granted,  obtained,  or  used  there- 
under, shall  apply  to  permits,  certificates,  and 
other  similar  documents  granted,  obtained,  or 
used  under  this  Act,  and  to  the  persons  granting, 
obtaining,  or  using  them, 

159.  The  Commissioners  and  the  Commis- 
sioners of  Customs  respectively  shall  prescxibe 
such  regulations  as  they  may  from  time  to  time 
think  necessary  for  carrying  into  execution  the 
provisions  of  tnis  Act. 

160.  The  Schedules  shall  be  construed  and 
have  effect  as  part  of  this  Act. 

161.  Where  any  enactment  or  document  re£en 
to  any  Act  or  enactment  repealed  by  this  Act»  it 
shall  DC  construed  as  referring  to  this  Act,  or  to 
the  corresponding  enactment  of  this  Act, 

Savings  and  Repeal, 

162.  (1.)  The  sections  of  this  Act  which  pro- 
hibit the  use  of  a  distillery  within  a  quarts  of  a 
mile  from  the  premises  of  a  rectifier  and  the  use 
of  rectifier's  premises  witlun  a  quarter  of  a  mile 
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of  a  distillery  shall  not  apply  to  any  piemues 
which  on  the  fifth  day  of  April  one  thousand 
eight  hundred  and  twenty-five  were  entered  and 
used  hy  a  distiller  or  rectifier  if  those  premiseP 
had  heen  so  entered  and  used  continuously  since, 
and  so  long  as  they  continue  to  he  so  entered  and 
used,  provided  that  there  is  not  between  the 
premises  of  the  distiller  and. those  of  the  rectifier 
any  communication  by  which  wort,  wash,  or 
spirits  may  he  removed  ham  the  one  to  the  other 
except  an  open  public  street  or  carriage  road. 

(2.)  Nothing  in  this  Act  shall  prevent  the  use 
by  a  distiller  or  rectifier,  under  and  in  accordance 
with  a  special  licence  granted  by  the  Commis- 
sioners of  the  Treasury,  of  any  premises  which 
on  the  fifth  day  of  April  one  thousand  eight 
hundred  and  twenty-five  were  entered  and  used 
by  a  distiller  or  rectifier,  and  which  have  con- 
tinued to  be  so  entered  and  used  up  to  the  com- 
mencement of  this  Act  until  the  expiration  or 
revocation  of  such  licence. 

163.  Nothing  in  this  Act  shall  prevent  the 
Commissioners  from  permitting  any  distiller  or 
rectifier  formerly  working  under  any  Act  in 
force  before  the  twenty-eighth  day  of  Avgnst  one 
thousand  eight  hundred  and  sixty,  and  having 
worked  continually  since,  to  keep  or  use  such 
of  the  vessels  or  casks  then  fixed  or  used  on  his 
premises  as  are,  in  the  judgment  of  the  Commis- 


noners,  secure  and  adapted  to  the  purposes  for 
which  they  are  required  under  this  Act. 

164.  The  enactments  specified  in  the  Fifth 
Schedule  are  hereby  repealed,  from  and  after  the 
commencement  of  this  Act,  to  the  extent  speci- 
fied in  the  third  colunm  of  that  Schedule. 

Provided  that  all  existing  bonds  and  securities 
given  under  or  in  pursuance  of  any  enactment 
hereby  repealed  shall  have  the  same  force  and 
effect  as  if  they  had  been  given  under  or  in  pur- 
suance of  this  Act,  and  this  repeal  shall  not 
affect — 

(fl)  anything  done  or  suffered  before  the  com- 
mencement of  this  Act  under  any 
enactment  repealed  by  this  Act ;  nor 

(b)  any  right  or  privilege  acquired,  or  duty  or 

liability  imposed  or  incurred  under  any 
enactment  so  repealed  ;  nor 

(c)  any  fine,  forfeiture,  or  other  punishment 

incurred  or  to  be  incurred  in  respect  of 
any  offence  committed  before  the  com- 
mencement of  this  Act  against  any 
enactment  so  repealed ;  nor 
((f)  the  institution  or  prosecution  to  its  termi- 
nation of  any  legal  proceeding  or  other 
remedy  for  ascertistining  any  such 
liability,  or  enforcing,  or  recovering  any 
such  fine,  forfeiture,  or  punisliment  as 
aforesaid. 


■oo^ftCc 


Schedules. 


FIRST  SCHEDULE, 


Rules  as  to  Vessels  and  Utensils. 

First  Part. 

Vbssbls  to  be  brected  before  making 
Entry  by  a  Distiller. 

The  following  vessels  must  be  erected  after  the 
distiller's  licence  has  been  obtained,  and  before 
entry  of  a  still  is  m'ade,  and  must  thereafter  be 
kept  during  the  continuance  of  the  distiller's 
licence : — 

a.  If  the  sUll  is  of  such  kind  that  the  produce 
6f  the  wash  on  the  first  distillation  is  spirits  and 
Mnts, — 

1  wash  charger. 
1  feints  receiver. 
1  spirit  receiver. 

b.  If  the  still  is  of  such  kind  that  the  pro- 
duce of  the  wash  on  the  first  distillation  is  low 
wines,  then,  in  addition,— 

1  low  wines  receiver. 

1  low  wines  and  feints  charger. 


Second  Part. 


Maximum  Number  of  Vessels  in  Dis- 
tillery. 

.  There  must  not  be  kept  in  any  distillery  any 
vessel  of  the  description  herein-after  mentioned 
in  excess  of  the  number  herein-after  specified  in 
that  behalf. 

1  wash  charger. 

1  spirit  receiver. 

2  feints  receivers. 

2  low  wines  receivers. 

2  low  wines  and  feint  chargers. 

In  connexion  with  each  charger,  one  inter- 
mediate stiU  charger. 
But  a  distiller  may  keep  two  spirit  receivers, 
if  he  af&xes  to  each  of  them,  to  the  satisfaction 
of  the  Commissioners,  an  apparatus  for  pre- 
venting the  supply  cock  and  the  discharge  cock 
being  both  open  at  the  same  time,  and  for  regis- 
tering the  number  of  times  each  cock  has  been 
opened. 
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Third  Part. 

Construction  and  Connexion  of  Vessels 

IN  Distillery. 

Fermenting  Back, 

1.  There  must  be  fixed  in  every  fermenting 
back,  to  the  satisfaction  of  the  proper  officer,  a 
discharge  cock  or  plug  and  plug-hole,  through 
which  the  wash  in  the  back  may  be  conveyed  by 
a  main  pipe  or  open  trough  into  the  jack  back 
or  wash  cnarger. 

2.  This  pipe  or  trough  must  be  so  placed  and 
fixed  that  all  wash  or  liqpor  put  therein  be  forth- 
with discharged  into  the  jack  back  or  wash 
charger,  and  not  elsewhere. 

3.  There  may  be  placed  in  a  fermenting  back 
a  close  metal  pipe  for  conveying  through  the  back 
hot  or  cold  air  or  water  to  promote  or  retard  the 
fermentation  of  the  wort  or  wash,  but  this  pipe 
must  not  open  into  the  back. 

4.  Except  as  aforesaid,  and  except  the  pipe  for 
conveying  wort  into  the  fermenting  back  from 
the  coolers,  and  a  sewer  cock  or  plug  for  carrying 
off  the  water  wherewith  the  back  is  cleansed,  tnere 
must  not  be  any  pipe  or  conveyance  entering 
into  or  passing  out  of  the  back. 

Wash  Charger, 

5.  The  wash  charger  must  be  of  capacity  not 
less  than  half  that  of  the  largest  fermenting 
back. 

6.  It  must  be  connected  with  the  fermenting 
backs  by  one  close  metal  pipe,  with  one  end  fixea 
into  the  pump  placed  in  the  lack  back,  or  if  a 
jack  back  is  not  used,  into  the  pipe  or  trough 
communicating  with  the  fermenting  backs,  and 
the  other  end  into  the  wash  charger. 

7.  It  must  be  connected  with  the  wash  stills 
by  one  close  metal  pipe,  with  a  branch  to  each 
still,  or  to  the  intermediate  still  chargers. 

8.  It  may  be  connected  with  the  feints  receiver 
by  means  of  a  close  pump  or  metal  pipe. 

9.  There  must  be  a  cock  on  each  oi  these  con- 
necting pipes. 

Low  Wines  Receiver, 

10.  A  low  wines  receiver  must  be  connected 
with  the  safe  at  the  end  of  the  worm  of  the  wash 
still  by  one  close  metal  pipe,  attached  to  and 
leading  directly  from  the  safe  in  such  manner  that 
all  low  wines  running  from  the  safe  into  the  pipe 
shall  immediately  be  discharged  into  the  receiver, 
and  must  have  fixed  in  it  a  pump  or  discharge 
cock  for  the  conveyance  of  low  wines  into  the 
low  wines  and  feints  charger. 

Feints  Receiver, 

11.  A  feints  receiver  must  be  connected  with 
the  safe  at  the  end  of  the  worm  of  the  still  by 


one  close  metal  pipe  attached  to  and  leading 
directly  from  the  safe,  in  such  manner  that  all 
feints  running  from  the  safe  into  the  pipe  shall 
immediately  be  discharged  into  the  receiver,  and 
must  have  fixed  in  it  a  pump  or  discharge  ootk 
for  the  conveyance  of  femts  into  the  low  wines 
and  feints  charger,  or  wash  charge,  or  inters 
mediate  still  chai^er. 

Low  Wines  and  Feints  Charger, 

12.  Alow  wines  and  feints  charger  must  be 
connected  with  the  still  by  a  close  metal  pipe 
with  a  cock  thereon,  one  end  of  the  pipe  bong 
fixed  into  the  bottom  of  the  charger,  and  the 
other  attached  to  the  pump  or  to  the  still,  and 
the  charger  must  be  connected  with  the  low  wines 
receiver  and  feints  receiver  by  close  metal  pipes, 
whereof  one  end  must  be  fixed  into  the  charger, 
and  the  other  end  attached  to  the  pump  or  dis- 
charge cock  fixed  in  each  receiver. 

Spirit  Receiver, 

13.  A  spirit  receiver  must  be  connected  wiih 
the  safe  at  the  end  of  the  worm  of  the  stiU  by 
one  dose  metal  pipe  attached  to  and  leading 
directly  from  the  safe  in  such  manner  thai  aU 
spirits  running  from  the  safe  into  the  pipe  shall 
inunediately  be  discharged  into  the  receiver. 

14.  There  must  be  fixed  in  it  either  a  pump  or 
a  proper  discharge  cock  for  drawing  off  the  spuits 
from  it,  and  conveying  the  same  through  one 
close  metal  pipe  into  the  entered  cask  or  vat  in 
the  spirit  store. 

^  Spent  Lees  Receiver. 

15.  A  spent  lees  receiver  must  be  connected 
with  the  low  wines  still  by  one  close  metal  pipe 
with  a  cock  thereon  fixed  into  the  receiver,  and 
attached  to  and  leading  directly  from  the  dis- 
charge cock  of  the  still.  In  the  bottom  of  the 
receiver  there  must  be  a  discharge  hole  with  a 
secure  internal  plug.  At  not  more  than  one- 
third  of  its  depth  from  the  top  there  must  be  an 
opening  covered  and  secured  by  a  metal  plate 
perforated  with  holes  of  not  more  than  four- 
tenths  of  an  inch  in  diameter. 

Intermediate  Still  Charger. 

16.  An  intermediate  still  charger  moai  have 
one  fixed  pipe  with  a  cock  thereon  leading  from 
the  wash  charger  or  low  wines  and  feints  charger, 
one  fixed  discharge  pipe  with  a  cock  thereon 
leading  to  the  still,  and  may  have  one  pipe  with 
a  cock  thereon  leading  from  the  feints  receiver, 
and  one  pipe  leading  from  the  water  ctstem. 

Store  C€uks  or  Vats* 

17.  Every  store  cask  or  vat  most  be  a  dose 
covered   vessel,    and    must    be    secured    with 


CHAP.  24.] 


43  &  44  YICTOBIA,  1880. 


145 


fiutenings  to  the   sstisftction   of  the   proper 
onicer* 

GeneraL 

18.  Every  wash  charger,  low  wines  receiver, 
feints  receiver,  low  wines  and  feints  charger,  spirit 
receiver,  spent  lees  receiver,  and  intermeoiate 
still  charger,  mnst  be  a  close  covered  vessel,  and, 
except  as  above  specified,  must  not  have  any 
opening,  or  communication  with  any  other  vessel 
or  utensil. 


Fourth  Part. 
Construction  and  Fittings  of  Still. 

1 .  In  every  still  there  must  be  an  opening  to 
enable  an  officer  to  take  gauges  and  samples. 
This  opening  must  be  not  less  taan  two  inches  in 
diameter,  and  must  be  so  contrived  that  the 
officer  may  take  samples  from  the  still  with  a 
phial  drawn  perpendicularly  through  it. 

2.  Proper  fastenings  must  be  provided  for 
locking  and  securing  this  opening,  and  for 
securing  the  head  of  the  still,  the  furnace  door 
thereof,  and  any  cock  or  valve  on  any  pipe  con- 
veying steam  into  or  about  the  still. 

3.  A  still  and  its  worm  may  have  an  air  valve 
or  conductor  approved  by  the  Conmiissioners. 

4.  The  end  of  the  worm  must  be  enclosed  and 
secured  in  a  stde  in  the  prescribed  manner. 

5.  There  must  be  fixed  to  every  still  a  discharge 
cock  not  more  than  three  feet  distant  from  the 
body  of  the  still,  and  firmly  attached  to  the  still 
by  a  close  metal  pipe.  This  discharge  cock  must 
be  so  placed  as  to  be  easily  accessible  to  the 
officer. 

6.  If  there  is  not  a  spent  lees  receiver,  the  dis*- 
rharge  cock  on  a  low  wines  still  must  be  kept 
securely  locked  by  the  officer,  except  when 
opened  by  him  on  reasonable  notice  given  by  the 
distiller.  Such  notice  must  not  be  given  more 
than  once  in  six  hours. 

7.  Except  as  permitted  or  re<)uired  by  this 
Act,  there  must  be  no  ^ipe  leading  directljr  or 
indirectly  to  or  from  a  still,  and  no  opening  into 
or  out  of  a  still  or  the  worm  of  a  still. 


Fifth  Part. 
Spirit  Rbcsivbrs. 

1.  Every  spirit  receiver  must  be  made,  placed, 
and  fixed  to  the  satisfaction  of  the  Commis- 
sioners. 

2.  It  must  be  of  a  depth  sufficient  to  admit  of 
the  gauge  of  spirits  bemg  taken  of  the  depth  of 
fifteen  inches  at  least  at  the  dipping  hole. 

Vol.  LIX. — Law  Jour.  Stat. 


3.  It  must  be  so  filled  with  spirits  that  at  the 
time  of  gauging  it  for  the  purpose  of  charging 
duty  the  depth  of  spirits  is  not  less  than  fifteen 
inches. 

4.  But  where  a  spirit  receiver  was  in  use  in  a 
distillery  before  the  10th  of  October  1853,  the 
Commissioners  may  allow  its  use,  though  the 
spirits  distilled  are  insufficient  to  fill  it  to  the 
depth  of  fifteen  inches,  and  that  where  the  depth 
of  spirits  in  a  spirit  receiver  is  less  than  fifiieen 
inches  the  charge  of  spirits  therein  shidl  be  made 
according  to  the  gauge  indicated  by  the  next 
tenth  of  an  inch  above  the  actual  depth,  and  in 
respect  of  this  excess  in  gauge  the  distiller  shall 
be  allowed  a  deduction  of  one  half  of  a  gallon  in 
every  hundred  gallons  charged. 

5.  Every  distiller  must,  if  so  required  by  the 
Commissioners,  erect  and  apply,  at  his  own  ex- 
pense, any  apparatus  or  macnme  which  the  Com- 
missioners think  proper  for  preventing  the  supply 
cock  and  the  dischaige  cock  of  the  spirit  receiver 
being  both  open  at  the  same  time,  and  for  regis- 
tering the  number  of  times  each  cock  has  t^n 
opened. 

Sixth  Part. 
Pipes,  Cocks,  and  Valves. 

1.  Every  pipe  used  by  the  distiller  must,  unless 
used  exclusively  for  the  discluurge  of  water  and 
spent  wash,  be  so  fixed  and  placed  as  to  be 
capable  of  being  examined  for  the  whole  of  its 
length. 

2.  The  pipes  must  be  painted  and  kept  painted 
as  follows : — 

If  for  the  conveyance  of-^ 

Wort  or  wash  -  -  •  red. 

Low  wines  or  feints    -  -  blue. 

Spirits  ...  black. 

Water  -  -  -  white. 

3.  Every  cock  and  valve  kept  or  used  by  the 
distiller  must  be  constructed  in  the  prescribed  or 
approved  manner. 

Seventh  Part. 
Dipping  Holes. 

1.  At  or  near  the  top  of  every  entered  cask  or 
vat  for  storing  or  keeping  spirits  on  the  premises 
of  a  distiller,  there  must  oe  a  dipping  hole  at 
which  an  officer  may  conveniently  take  his  dip  or 
gauge  of  the  contents  of  the  vessel. 

2.  A  metal  plate  must  be  fixed  at  the  dipping 
hole  to  secure  it  from  being  worn  or  altered. 

3.  Every  charger  and  receiver  must  have  a 
sufficient  cover  with  a  dipping  hole  cut  in  it  of 
the  prescribed  form  and  size. 

4.  If  the  Commissioners  so  direct,  there  must 
be  two  or  more  dipping  holes  in  the  cover  of  any 
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spirit  receiver  or  store  cask  or  vat  used  in  a 
distillery,  at  such  places  in  the  cover  as  they 
direct. 

5.  Each  dipping  hole  in  a  spirit  receiver,  low 
wines  or  feints  receiver  or  charger,  store  cask,  or 
vat,  must  be  secured  and  kept  secured  to  the 
satisfaction  of  the  officer. 

6.  No  alteration  must  be  made  in  the  dipping 
hole  or  level  of  any  vessel  or  utensil. 

Eighth  Part. 

Provision  and  Situation  of  Articles 
rbquirbd  or  allowed. 

1.  Every  distiller  must,  at  his  own  eicpense, 
and  to  the  satisfaction  of  the  Commissioners, 
provide,  place,  affix,  and  maintain  each  utensil 
and  fitting  allowed  or  required  by  this  Act. 

2.  Every  distiller  must,  to  the  satisfaction  of 
the  Commissioners,  place  and  keep  each  vessel 
and  utensil  on  his  premises  in  a  convenient 
situation,  and  so  as  to  be  easy  of  access  to  the 
officer. 

Ninth  Part. 

Casks. 

Every  distiller  must  legibly  cut,  brand,  or  paint 
with  oil  colour  on  the  outside  of  both  the  ends  of 
every  moveable  cask  used  in  his  premises  for 
keeping  or  delivering  spirits,  and  keep  so  cut, 
branded,  or  painted,  his  name,  the  name  of  the 
place  where  his  stock  is  kept,  and  the  number  of 
gallons  which  the  cask  is  capable  of  containing, 
and,  if  that  number  is  less  than  eighty,  the 
Quarter  or  quarters  of  a  gallon  of  capacity  above 
toe  number  of  entire  gallons. 

Tenth  Part. 

Marking  Utensils  and  Rooms. 

1.  Every  distiller  must  cause  to  be  legiblv 
painted  with  oil  colour,  and  must  keep  so  painted, 
on  some  conspicuous  part  of  everv  vessel  or 
utensil  intended  to  be  used  by  him  in  his 
business,  and  of  the  outside  of  the  door  of  every 
room  and  place  wherein  any  part  of  his  business 


is  to  be  carried  on  or  any  spirits  'are  to  be 
kept,  the  name  of  the  vessel,  utensil,  room,  or 
place,  according  to  the  purpose  for  which  it  is 
intended. 

2.  Where  more  than  one  vessel,  utensil,  room, 
or  place  is  used  for  the  same  purpose  all  such 
vessds,  utensils,  rooms,  or  places  must  be  marked 
by  progressive  numbers. 

Eleventh  Part. 

Course  op  Wash,  Low  Wines,  Fbint(i, 

AND  Spirits. 

1.  All  wash  must  be  fermented  in  the  fer- 
mentiDg  backs,  and  thence  conveyed  direcUj 
into  the  wash  charger,  and  thence  into  the  stiU 
for  distillation. 

2.  All  low  wines,  feints,  and  spirits  running 
from  the  worm  of  the  still  must  run  thence 
directly  into  the  safe  at  the  end  of  the  worm. 

3.  All  low  wines  must  be  conveyed  directly 
from  the  safe  into  the  low  wines  receiver,  and 
thence  directly  into  the  low  wines  and  feints 
chaiger,  and  thence  directly  into  the  low  wines 
still  for  re-distillation. 

4.  All  spirits  must  be  conveyed  directly  from 
the  safe  into  the  feints  receiver  or  spirit  receiver. 

5.  All  spirits  conveyed  into  the  feints  leoetrer 
must  be  conveyed  thence  directly  into  the  low 
wines  and  feints  charger  or  wash  cfaar;^  or 
intermediate  still  charger,  and  thence  directly 
into  the  still  for  re-distillation. 

6.  No  spirits  conveyed  into  the  spirit  recciiq 
may  be  re-idistilled  or  may  be  removed  therefrom 
except  into  the  distiller's  spirit  store. 

7.  All  spirits  distilled  in  the  distillery  most, 
after  the  officer  has  taken  an  account  of  their 
Quantity  and  strength,  be  forthwith  conveyed 
tnrough  a  close  metal  pipe  from  the  ipixit 
receiyer  into  the  store  cask  or  vat  in  the  spirit 
store. 

8.  Except  after  notice  to,  or  in  the  presoiee  of, 
an  officer,  access  may  not  be  had  to  the  end  of 
the  worm  of  any  still,  or  to  any  low  wines,  fehrts, 
or  spirits,  from  the  time  of  the  extraction  or  dis- 
tillation thereof  in  the  still  until  they  are  taken 
account  of  by  the  officer  in  the  proper  reoeiTer, 
or  to  any  spirits  in  a  store  cask  or  vat. 
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Taplb  a. 
Table  to  be  used  in  detennioing  the  original  Specific  Gravity  of  Wort  or  Wash. 


Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

Degrees 

of 

of  original 

of 

of  original 

of 

of  original 

of 

of  original 

Spirit 

Specific 

Spirit 

Specific 

Spirit 

Spe^c 

Spirit 

Specific 

Indication. 

Gravity, 

Indication. 

Gravity. 

Indication. 

Gravity, 

Indication. 

Gravity. 

1 

•3 

41 

15-6 

8*1 

34-3 

12*1 

54*9 

•2 

•6 

4-2 

16-0 

8-2 

34*8 

12*2 

55-4 

•3 

•9 

4-3 

16*4 

8*3 

35-4 

12*3 

55*9 

•4 

1-2 

4*4 

16-8 

8*4 

35*9 

12*4 

56*4 

•6 

1-6 

4-6 

17-3 

8*5 

36*5 

12*5 

56*9 

•6 

1-8 

4-6 

17-7 

8-6 

37*0 

12*6 

57*4 

•7 

2-1 

4-7 

18-2 

8*7 

37*6 

12*7 

57*9 

•8 

2-4 

4-8 

18-6 

8*8 

38*0 

12*8 

58*4 

•9 

2-7 

4-9 

19*  1 

8*9 

38-6 

12*9 

58*9 

1-0 

3-0 

6-0 

19-5 

9*0 

39*1 

13*0 

59*4 

1-1 

3-3 

6-1 

19-9 

9*1 

39*7 

13*1 

60-0 

1-2 

3-7 

6-2 

20-4 

9*2 

40*2 

13*2 

60-5 

1-3 

4-1 

6-3 

20-9 

9-3 

40*7 

13*3 

61*1 

1-4 

4-4 

6-4 

21-3 

9*4 

41*2 

13*4 

61*6 

1-5 

4-8 

5-5 

21-8 

9*5 

41*7 

13*5 

62*2 

1-6 

6-1 

5-6 

22-2 

9*6 

42*2 

13*6 

62*7 

1-7 

5-6 

5-7 

22-7 

9*7 

42*7 

13*7 

63*3 

1-8 

6-9 

6-8 

23-1 

9*8 

43*2 

13*8 

63*8 

1-9 

6-2 

6-9 

23-6 

9*9 

43*7 

13*9 

64*3 

2-0 

e-e 

6-0 

24-1 

10*0 

44*2 

14*0 

64*8 

21 

7-0 

6-1 

24*6 

10*1 

44-7 

14*  1 

65-4 

2-2 

7-4 

6-2 

25-0 

10*2 

45*1 

14*2 

65*9 

2-3 

7-8 

6-3 

25-6 

10*3 

46*6 

14-3 

66*6 

2-4 

8-2 

6-4 

26-0 

10*4 

46*0 

14*4 

67*1 

2-6 

8-6 

6-5 

26-4 

10*5 

46*6 

14-5 

67*6 

2-6 

9-0 

6-6 

26-9 

10-6 

47*0 

14*6 

68*2 

2-7 

9-4 

6-7 

27-4 

10*7 

47*6 

14*7 

68*7 

2-8 

9-8 

6-8 

27-8 

10*8 

48*0 

14*8 

69-3 

2-9 

10-2 

6-9 

28*3 

10*9 

48*5 

14*9 

69*9 

3-0 

10-7 

7-0 

28*8 

11*0 

49*0 

150 

70*6 

3-1 

11-1 

7-1 

29*2 

11-1 

49*6 

15*1 

71- 1 

3-2 

11-6 

7-2 

29*7 

11*2 

50*1 

15*2 

71-7 

3-3 

12-0 

7-3 

30*2 

11*3 

50*6 

15*3 

72*3 

3-4 

12-4 

7-4 

30*7 

11*4 

61*2 

15*4 

72*9 

3-5 

12-9 

7-5 

31*2 

11*6 

51*7 

15*5 

73*5 

3-6 

13-3 

7-6 

31*7 

11*6 

52*2 

16-6 

74*1 

3-7 

13-8 

7-7 

32*2 

11*7 

52-7 

15-7 

74-7 

3-8 

14-2 

7-8 

32*7 

11*8 

63*3 

16-8 

75*3 

3-9 

14-7 

7-9 

33*2 

11-9 

53*8 

15-9 

75-9 

4-0 

16-1 

8-0 

33*7 

12-0 

54*3 

16-0 

76-5 

K  2 
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Tablb  B. 

Table  for  determining  the  Weight  per  Gallon  of  Spirits  by  Sykbs's  Hyobombtbr. 

1.  Spirits  which  on  Sykes's  hydrometer  indicate  a  number  in  Calamn  A  must  be  taken  to  be  of 
the  weiffht  per  gallon  in  pounds  and  decimal  parts  of  a  pound  of  spirits  indicated  by  the  cor- 
responding number  in  column  B. 

2.  To  ascertain  the  quantity  of  spirits  in  cask  their  net  weight  most  be  divided  by  the  namber 
which  in  column  B  indicates  their  weight  per  gallon,  and  the  product  will  be  the  quantity  oi  the 
spirits  in  gallons  and  decimal  parts  of  a  gulon. 


Column  A. 

Indication 

on  Sykes's 

Hydrometer. 

Column  B. 

Weight 
per  Gcdlon. 

Column  A. 

Indication 

on  Sykes's 

Hydrometer. 

Column  B. 

Weight 
per  Gallon. 

Column  A. 

Indication 

on  Sykes's 

Hydrometer. 

Column  B. 

Weight 
per  Gallon. 

Colamn  A. 

Indication 

on  Sykes's 

Hydrometer. 

CdamiLB. 

Weight 
per  GfldkHL 

0 

8-164 

8 

8-289 

16 

8-426 

24 

8*565 

2 

8-157 

2 

8-292 

2 

8*429 

2 

8*568 

4 

8-161 

4 

8-296 

4 

8-433 

4 

8*572 

6 

8-164 

6 

8-299 

6 

8-436 

6 

8*575 

8 

8-168 

8 

8-303 

8 

8*440 

8 

8*679 

1 

8-171 

9 

8-306 

17 

8*443 

26 

8*582 

2 

8-174 

2 

8-309 

2 

8*446 

2 

8*586 

4 

8-178 

4 

8-313 

4 

8-460 

4 

8*589 

6 

8-181 

6 

8-316 

6 

8-453 

6 

8-593 

8 

8-185 

8 

8-320 

8 

8-457 

8 

8-596 

2 

8-188 

10 

8-323 

18 

8-460 

26 

8-600 

2 

8-191 

2 

8-326 

2 

8-464 

2 

8*603 

4 

8-195 

4 

8-330 

4 

8-467 

4 

8*607 

6 

8-198 

6 

8-333 

6 

8-471 

6 

8-610 

8 

8-202 

8 

8-337 

8 

8-474 

8 

8-614 

3 

8-205 

11 

8-340 

19 

8*478 

27 

8*617 

2 

8-208 

2 

8*343 

2 

8-481 

2 

8-620 

4 

8-212 

4 

8-347 

4 

8-486 

4 

8*624 

6 

8-216 

6 
8 

8-360 

6 

8*488 

6 

8*628 

8 

8-219 

8-364 

8 

8*492 

8 

8*681 

4 

8-222 

12 

8-367 

20 

8-496 

28 

8-685 

2 

8-226 

2 

8*361 

2 

8*498 

2 

8*639 

4 

8-229 

4 

8*364 

4 

8*602 

4 

8*642 

6 

8-232 

6 

8*368 

6 

8*506 

6 

8*616 

8 

8-236 

8 

8*371 

8 

8*609 

8 

8*649 

5 

8-239 

13 

8*376 

21 

8*612 

29 

8*653 

2 

8-242 

2 

8*378 

2 

8*616 

2 

8*656 

4 

8*246 

4 

8*382 

4 

8*619 

4 

8-660 

6 

8-249 

6 

8*386 

6 

8*623 

6 

8*668 

8 

8-262 

8 

8*389 

8 

8*626 

8 

8*667 

6 

8-266 

14 

8-392 

22 

8*630 

30 

8*670 

2 

8-268 

2 

8*396 

2 

8*633 

2 

8*674 

4 

8-262 

4 

8*399 

4 

8*637 

4 

8*677 

6 

8-266 

6 

8*402 

6 

8-640 

6 

8*681 

8 

8-269 

8 

8*406 

8 

8*544 

8 

8*684 

7 

8-272 

16 

8*409 

23 

8-547 

31 

8-688 

2 

8-276 

2 

8-412 

2 

8-551 

2 

8*692 

4 

8-279 

4 

8-416 

4 

8*654 

4 

8*696 

6 

8-282 

6 

8*419 

6 

8*568 

6 

8*699 

8 

8-286 

8 

8*423 

8 

8*661 

8 

87D2 
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Column  A. 

Tndication 

on  Sykea*8 

Hydrometer. 

Column  B. 

Weight 
per  Gallon. 

Column  A. 

Indication 

on  Sykes's 

Hydrometer. 

Column  B. 

Weight 
per  Gallon. 

Column  A. 

Indication 

on  Sykes's 

Hydrometer. 

Column  B. 

Weight 
per  Gallon. 

Column  A. 

Indication 

on  Sykes's 

Hydrometer. 

Column  B. 

Weight 
per  Gsdlon. 

32 

8-706 

42 

8-885 

52 

9-069 

62 

9-256 

2 

8 

•709 

2 

8-889 

2 

9' 

073 

2 

9-260 

4 

8 

'713 

4 

8-892 

4 

9' 

■076 

4 

9-264 

6 

8 

•716 

6 

8-896 

6 

9- 

-060 

6 

9-267 

8 

8 

■720 

8 

8-899 

8 

9' 

■083 

8 

9-271 

33 

8 

•723 

43 

8-903 

53 

9' 

-087 

63 

9-275 

2 

8 

•727 

2 

8-907 

2 

9' 

091 

2 

9-279 

4 

8" 

•780 

4 

8-911 

4 

9' 

095 

4 

9-283 

6 

8 

•734 

6 

8-914 

6 

9' 

098 

6 

9-286 

8 

8" 

'737 

8 

8-918 

8 

9 

■102 

8 

9-290 

34 

8- 

•741 

44 

8-922 

54 

9 

■106 

64 

9-294 

2 

8' 

'745 

2 

8-926 

2 

9 

•110 

2 

9-298 

4 

8' 

'748 

4 

8-929 

4 

9 

■114 

4 

9-302 

6 

8 

•752 

6 

8-933 

6 

9 

•117 

6 

9-305 

8 

8' 

755 

8 

8-936 

8 

9 

•121 

8 

9-309 

35 

8 

•759 

45 

8-940 

55 

9 

-125 

65 

9-313 

2 

8' 

•763 

2 

8-944 

2 

9 

'129 

2 

9-317 

4 

8' 

766 

4 

8-947 

4 

9 

•132 

4 

9-321 

6 

8" 

'770 

6 

8-951 

6 

9 

•136 

6 

9-324 

8 

8' 

773 

8 

8-954 

8 

9 

•139 

8 

9-328 

36 

8" 

■777 

46 

8-958 

66 

9 

•143 

66 

9-332 

2 

8- 

•781 

2 

8-962 

2 

9 

■147 

2 

9-336 

4 

8' 

784 

4 

8-965 

4 

9 

■151 

4 

9-340 

6 

8' 

'788 

6 

8-969 

6 

9 

■154 

6 

9-344 

8 

8' 

791 

8 

8-972 

8 

9 

•158 

8 

9-348 

37 

8' 

•795 

47 

8-976 

57 

9 

■162 

67 

9-352 

2 

8' 

'799 

2 

8-980 

2 

9 

•166 

2 

9-356 

4 

8 

•802 

4 

8-984 

4 

9 

■170 

4 

9-360 

6 

8' 

806 

6 

8-987 

6 

9 

•173 

6 

9-363 

8 

8' 

809 

8 

8-991 

8 

9 

•177 

8 

9-367 

38 

8' 

•813 

48 

8-995 

58 

9 

•181 

68 

9-371 

2 

8 

■817 

2 

8-999 

2 

9 

•185 

2 

9-375 

4 

8 

-820 

4 

9-002 

4 

9 

•189 

4 

9-379 

6 

8 

•824 

6 

9-006 

6 

9 

•192 

6 

9-382 

8 

8 

827 

8 

9-009 

8 

9 

•196 

8 

9-386 

39 

8- 

'831 

49 

9-013 

59 

9 

-200 

69 

9-390 

2 

8' 

'835 

2 

9-017 

2 

9 

•204 

2 

9-394 

4 

8' 

'8;« 

4 

9-021 

4 

9 

'207 

4 

9-398 

6 

8' 

842 

6 

9-024 

6 

9 

•211 

6 

9-401 

8 

8' 

'845 

8 

9-028 

8 

9 

•214 

8 

9-405 

40 

8" 

'849 

50 

9-082 

60 

9' 

-218 

70 

9-409 

2 

8' 

853 

2 

9-036 

2 

9' 

222 

2 

9-413 

4 

8' 

-856 

4 

9-039 

4 

9' 

226 

4 

9-417 

6 

8' 

860 

6 

9-043 

6 

9' 

229 

6 

9-420 

8 

8 

•863 

8 

9-046 

8 

9' 

233 

8 

9-424 

41 

8* 

867 

51 

9-050 

61 

9' 

237 

71 

9-428 

2 

8- 

871 

2 

9-054 

2 

9* 

241 

2 

9-432 

4 

8" 

'874 

4 

9-058 

4 

9- 

245 

4 

9-436 

6 

8* 

878 

6 

9-061 

6 

9* 

248 

6 

9-440 

8 

8" 

■881 

8 

9-065 

8 

9' 

252 

8 

9-444 
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Column  A. 

Indication 

on  Sykes's 

Hydrometer. 


Column  B. 

Weight 
per  Gallon. 


72 


73 


74 


75 


76 


77 


78 


2 

4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 

4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 


Column  A. 

Indication 

on  Sykes*8 

Hydrometer. 


Colunm  K 

Weight 
per  GcJlon. 


9-448 
9-452 
9-456 
9*459 
9-463 

9-467 
9-471 
9-475 
9-479 
9-483 

9-487 
9-491 
9-495 
9-498 
9-502 

9-506 
9-510 
9-514 
9-517 
9-521 

9-525 
9-529 
9-533 
9-537 
9-641 

9-545 
9-549 
9-563 
9-657 
9-561 

9-565 
9-569 
9-573 
9-576 
9-680 


79 


80 


81 


82 


83 


84 


86 


2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 


9-584 
9-588 
9-592 
9-596 
9-600 

9-604 
9-608 
9-612 
9-615 
9-619 

9-623 
9-627 
9-631 
9-635 
9-639 

9-643 
9-647 
9-651 
9-655 
9-659 

9-663 
9-667 
9-671 
9-674 
9-678 

9-682 
9-686 
9-690 
9-694 
9-698 

9-702 
9-706 
9-710 
9-714 
9-718 


Column  A. 

Indication 

on  Sykes's 

Hydrometer. 


Column  B. 

Weight 
per  Gallon. 


86 


87 


88 


89 


90 


91 


92 


2 
4 
6 
8 

2 

4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 

2 
4 
6 
8 


Column  A. 

Indication 

on  Sykes's 

Hydrometer. 


ColnmnB. 

Weight 
per  Gallon. 


9-722 
9-726 
9-730 
9-733 
9-737 

9-741 
9-745 
9-749 
9-753 
9-767 

9-761 
9-765 
9-769 
9-773 
9'777 

9-781 
9-786 
9-789 
9-792 
9-796 

9-800 
9-804 
9-808 
9-812 
9-816 

9-820 
9-824 
9-828 
9*832 
9-836 

9-840 
9-844 
9*848 
9-862 
9-866 


93 


94 


96 


96 


97 


98 


99 


2 
4 

6 
8 

2 
4 

6 
8 

2 
4 
6 
8 

2 
4 

6 
8 

2 
4 

6 
8 

2 
4 

6 

8 

2 
4 
6 
8 


100 


9-860 
9-864 
9-868 
9-872 
9-876 

9-880 
9-884 
9-888 
9-892 
9-896 

9-900 
9-904 
9-908 
9-913 
9-917 

9-921 
9-925 
9-929 
9-934 
9-938 

9-942 
9-946 
9-950 
9-955 
9-959 

9-963 
9-967 
9-972 
9-976 
9-961 

9-965 
9-989 
9-994 
9-998 
10-003 

10-007 


THIRD  SCHEDULE. 


Rules  with  bbspbct  to  Rictifibrb. 

First  Part. 

1.  A  rectifier  may  not  have  any  opening,  fixed 
pipe,  or  conveyance  leading  to  or  from  a  still 
used  by  him,  except  one  charging  p^e  leading 
to  the  still,  and  the  discharge  cock  and  the  head 
of  the  stdl  terminating  in  the  worm. 

2.  A  rectifier  must  permit  the  charge  and  dis- 


charge cock  of  every  still  used  by  him  to  be 
secured  by  the  officer,  and  kept  so  secured  whilst 
the  still  is  at  work. 

Second  Part, 

1.  The  discharge  cock  of  every  still  used  by  a 
rectifier  must  be  so  placed  that  the  offioermsy 
have  convenient  access  thereto,  and  for  this  inir- 
pose  must  be  continued,  in  a  straight  line  Drom 
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the  hodj  of  the  still,  and  must  not  project  more 
than  three  feet  therefrom. 

2.  A  rectifier  must,  before  beginning  to  draw 
off  spirits  from  a  still,  charge  the  still  with  a 
Quantitj  of  liquor,  in  the  proportion  of  not  less 
tnan  seven  parts  in  ten  of  the  whole  quantity 
which  the  still,  including  the  head,  is  capable  of 
containing,  and  must  keep  the  still  so  charged 
until  he  begins  to  draw  off  spirits  therefrom. 

3.  Every  still  must  be  worked  off  within  six- 
teen hours  from  the  time  of  the  officer's  taking 
the  gau^e  thereof. 

4.  A  rectifier  must,  as  soon  as  his  still  has 
been  worked  off,  remove  the  head  therefrom,  un- 
less it  is  permanently  fixed  to  the  body  of  the 
still,  and  the  head  so  removed  must  not  be 
replaced  until  the  still  is  again  charged  and  ready 
to  be  worked. 

5.  A  rectifier  must  not  allow  his  still  to  be 
worked  until  the  officer  has  examined  the  quality 
of  the  spirits  therein. 

Third  Part. 

1.  When  a  rectifier  desires  to  have  the  furnace 
door  or  steam  pipe  of  a  still  unlocked,  he  must 
give  the  officer  not  less  than  twelve  hours'  pre- 
vious written  notice,  specifying  the  still,  and  the 
day  and  hour  when  he  wishes  to  have  the  door 
or  pipe  imlocked. 

2.  The  officer  shall  attend  at  the  time  so  spe- 
cified, or  within  one  hour  thereafter. 

3.  The  officer  must  not  open  the  door  or  pipe 


until  the  still  has  been  fully  charged,  and  until 
he  has  examined  its  contents  and  seen  the  head 
of  the  still  put  on  and  ready  to  be  locked  down. 

4.  The  officer  shall  not  be  bound  to  remain 
for  this  purpose  more  than  one  hour  at  any  one 
time,  and  if  within  one  hour  after  his  arrival  the 
still  is  not  charged,  and  its  head  ready  to  be 
locked  down,  another  notice  shall  be  requisite. 

6.  Whenever  any  vessel,  utensil,  cock,  pipe, 
pump,  or  other  article  on  the  premises  of  a 
rectifier  which  is  required  by  law  to  be  locked 
and  secured  has  to  be  opened  for  the  purpose  of 
any  cleaning,  repair,  or  improvement,  the  officer 
shall,  on  receiving  a  written  request  for  that 
purpose,  open  the  same,  and  keep  it  open  whilst 
the  work  is  in  progress.  He  must  close  eveiy 
such  vessel  or  article  eveiy  evening  as  soon  as  the 
work  is  finished  for  the  day,  but  must  attend  to 
op)en  it  at  six  o'clock  every  morning  until  the 
work  is  completed. 

Fourth  Part. 

Where  the  strength  of  any  spirits  forming  part 
of  the  stock  of  a  rectifier,  by  reason  of  tneir 
being  compounded  with  other  substances,  cannot 
be  ascertained  by  Sykes's  hydrometer,  he  must, 
on  request  by  an  ofncer,  cause  the  true  quantity 
and  strength  of  the  spirits  to  be  legibly  marked 
on  the  outside  of  the  cask  or  vessel  containing 
the  same,  and  to  be  kept  so  marked  until  the 
spirits  are  removed  therefrom. 


FOURTH  SCHEDULE. 


Particulars  to  be  specified  in  Request  Note  for 

Permit. 

Quantity  and  stren^h  of  spirits  for  which 

the  permit  is  required. 
Casks  or  other  vessels  in  which  the  spirits 

are  contained. 
From  whom  and  whence  the  spirits  are  to  be 

sent. 
To  whom  and  whither  the  spirits  are  to  be 

sent. 
Mode  of  conveyance. 

Particulars  to  be  specified  in  Certificate. 

Quantity,    denomination,  and   strength  of 

spirits  sent  out  or  delivered. 
Number  of  casks  or  packages  in  which  the 

spirits  are  contained. 


Day  and  hour  of  sending  out  or  delivery. 
From  whom  and  whence  sent  or  delivered. 
To  whom  and  whither  sent  or  delivered. 
Mode  of  conveyance. 

Particulars  to  be  entered  in  Stock  Book, 

On  receipt ; — 

Quantity, denomination,  strength  and  gallon 

computed  at  proof  of  spirits  received. 
Date  of  receipt.  • 
From  whom  and  whence  received. 

On  sending  out  or  delivery : — 

Quantity,  denomination,  strength  and  gallons 
computed  at  proof  of  spirits  sent  or  deli- 
vered. 

Date  of  sending  out  or  delivery. 

To  whom  or  whither  sent  or  delivered. 
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FIFTH  SCHEDULE. 


Enactmbnts  Repealed. 


Session  and  Chapter. 


Title  of  Act 


Extent  of  Repeal. 


10  WiU.  3.  c.  4. 


30  Geo.  3.  c.  38. 


4  Geo.  4.  c.  94. 


6  Geo.  4.  c.  80.  - 


18  &  19  Vict.  c.  38. 


18  &  19  Vict.  c.  94. 


23  &  24  Vict.  c.  114. 


24  &  25  Vict.  c.  21. 


24  &  26  Vict.  c.  91. 

27  &  28  Vict.  c.  12. 

28  &  89  Vict.  c.  96. 


An  Act  to  prohibit  the  excessive  distilling  of 
spirits  and  low  wines  from  com,  and  against 
tne  exporting  of  beer  and  ale,  <uid  to  prevent 
frauds  on  distillers. 

An  Act  for  repealing  the  duties  upon  licences 
for  retailing  wine  and  sweets  and  upon 
licences  for  retailing  distilled  spirituous 
liquors>  and  for  granting  other  duties  in 
lieu  thereof. 

An  Act  to  grant  certain  duties  of  Excise  upon 
spirits  distilled  from  com  or  grain  in  Scot- 
land and  Ireland,  and  upon  hcences  for 

*•  stills  for  making  such  spirits;  and  to 
provide  for  the  better  collecting  and  secur- 
mg  such  duties,  and  for  the  warehousing 
of  such  spirits  without  payment  of  duty. 

An  Act  to  repeal  the  duties  payable  in  respect 
of  spirits  distilled  in  England,  and  of 
licences  for  distilling,  rectifying,  or  com- 
pounding such  spirits,  and  for  the  sale  of 
spirits,  and  to  impose  other  duties  in  lieu 
thereof;  and  to  provide  other  regulations 
for  the  collection  of  the  said  duties,  and  for 
the  sale  of  spirits,  and  for  the  warehousing 
of  such  spints  without  payment  of  duty, 
for  exportation. 

An  Act  to  allow  spirit  of  wine  to  be  used  duty 
free  in  the  arts  and  manufactures  of  the 
United  Kingdom. 

An  Act  to  impose  increased  rates  of  duty  of 
Excise  on  spirits  distilled  in  the  United 
Kingdom,  to  allow  malt,  sugar,  and  molas- 
ses to  be  used  duty  free  in  the  distilling  of 
spirits,  in  lieu  of  idlowances  and  drawbiu^s 
on  Budi  spirits,  sugar,  and  molasses  respec- 
tivelv;  and  to  amend  the  laws  relating  to 
the  auties  of  excise. 

An  Act  to  reduce  into  one  Act  and  to  amend 
the  excise  regulations  relating  to  the  dis- 
tilling, rectifying,  and  dealing  in  spirits. 

An  Act  for  granting  to  Her  Mijesty  oertun 
duties  of  Excise  and  stamps. 


An  Act  to  amend  the  laws  relating  to  the 

Inland  Revenue. 
An  Act  to  amend  the  laws  relating  to  the 

warehousing  of  British  spirits. 
An  Act  to  amend  the  laws  relating  to  the 

Inland  Revenue. 


Sections  five  and  eight 


Section  fifteen. 


The  whole  Act 


Section   one  hundred 
and  forty-five. 


The  whole  Act,  except 
section  three. 

Section  fourteen  in 
part  namety,  the 
words  "  and  all  mall 
"  to  be  used  in  the 
distiUeiy  shall  be 
ground  by  metal 
rollers  only/' 


« 


(C 

(< 


f» 


The  whole  Act 


Section  two  in  part 
namely,  from  "and 
any  licenaed"  to 
the  end  of  the  sec- 
tion. 

Sections  three,  four, 
six,  and  twenty. 

The  whole  Act,  except 
section  twdre. 

Sections  twenty-tluee, 
twenty-seven,  twentf* 
eight  vod  twenty- 
nine. 
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Session  and  Chapter. 


Title  of  Act. 


Extent  of  Repeal. 


28  &  29  Vict.  c.  98. 

29  &  30  Vict.  0.  64. 

30  &  31  Vict.  c.  27. 

31  &  32  Vict.  c.  124. 

32  &  33  Vict.  c.  103. 


34  &  35  Vict.  c.  103. 


37  &  38  Vict.  c.  16. 


38  &  39  Vict  c.  23. 


39  &  40  Vict.  c.  16. 


39  &  40  Vict.  c.  35. 


40  &  41  Vict.  c.  13. 


41  &  42  Vict.  c.  15. 


An  Act  to  allow  Britiah  compounded  spirits 
to  be  warehoused  upon  drawoack. 

An  Act  to  amend  tne  laws  relating  to  the 
Inland  Revenue. 

An  Act  to  allow  warehoused  British  spirits  to 
be  bottled  for  home  consumption. 

An  Act  to  amend  the  laws  relating  to  the 
Inland  Revenue. 

An  Act  to  amend  the  law  relating  to  the 
warehousing  of  wines  and  spirits  in  Customs 
and  Excise  warehouses,  and  for  other  pur- 
poses relating  to  Customs  and  Inland 
Revenue. 


An  Act  to  amend  the  law  relating  to  the 
Customs  and  Inland  Revenue. 

An  Act  to  grant  certain  duties  of  Customs 
and  Inland  Revenue,  to  repeal  and  alter 
other  duties,  and  to  amend  the  laws  relating 
to  Customs  and  Inland  Revenue. 

An  Act  to  grant  certain  duties  of  Customs 
and  Inland  Revenue,  to  alter  other  duties, 
and  to  amend  the  laws  relating  to  Customs 
and  Inland  Revenue. 

An  Act  to  grant  and  alter  certain  duties  of 
Customs  and  Inland  Revenue,  and  to 
amend  the  laws  relating  to  Customs  and 
Inland  Revenue. 

An  Act  for  consolidating  the  Duties  of 
Customs. 


An  Act  to  grant  certain  duties  of  Customs 
and  Inland  Revenue,  and  to  amend  the 
laws  relating  to  Customs,  Inland  Revenue, 
and  savings  banks. 

An  Act  to  fiprant  certain  duties  of  Customs 
and  Inland  Revenue,  to  alter  other  duties, 
and  to  amend  the  laws  relating  to  Customs 
and  Inland  Revenue. 


The  whole  Act,  except 

section  twelve. 
Sections  seven,  eight, 

and  nine. 
The  whole  Act. 

Sections  three,  four, 
and  five. 

Sections  two,  six, 
eight,  twelve,  and 
thirteen,  and  the 
other  sections  in 
Part  I.  (except  sec- 
tion seven),  so  far  as 
thev  relate  to  spirits, 
and  sections  four- 
teen and  sixteen. 

Sections  twenty-one, 
twenty  -  two,  and 
twenty-three. 

Sections  nineteen  and 
twenty. 


Section  ten. 


Section  three. 


Section  three  in  part, 
namely,  the  words 
"  or  Inland  Re- 
venue," "  or  Ex- 
cise,*' "  respec- 
tively," and  **  or 
Inland  Revenue 
respectively,"  Sec- 
tion four  in  part, 
namely,  the  words 
"  or  Inland  Re- 
venue "  and  "  or 
Inland  Revenue 
respectively. 

Section  eleven. 
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Section  twenty-four. 
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Chap.  25. 
Metropolitan  Board  of  Works  (^Money)  Act^  1880. 


ABSTRACT   OF  THB    BNACTMBKT8. 

1.  Short  title. 

2.  Construction  of  Act, 

3.  Interpretation. 

4.  Amendment  of  section  8  q/'42  ^  43  Vict.  c.  69. 

5.  Power  for  Board  to  expend  money  for  purposes  of  Parks  and  Open  Spaces  Acts  191  to  Slst 

December  1880. 

6.  Power  to  Board  to  expend  moneys  during  year  ending  Slst  December  1881,  far  purposes  0/ 

18  4-  19  Vict.  c.  120.  s.  144.,  and  26  Sf  26  Vict.  c.  102.  s.  72.,  of  Street  Improvements  Act 
(35  &  36  Vict.  c.  clxiii.)y  of  Parks  and  Open  Spaces  Acts,  of  Embankment  Acts,  in^fnmement 
of  Sun  Street,  of  the  obelisk  on  Victoria  Embankment,  and  of  the  Toll  Bridges  Act,  40  4r  41  Viet, 
c.  xcix. 

7.  Power  for  Board  to  expend  money  for  purposes  of  fire  brigade. 

8.  Power  to  Board  to  expend  money  for  purposes  of  street  improvements  under  40  Sjf  41  Vict,  e.ecssfv., 

42  ^  43  Vict.  c.  cxcviii. 

9.  Power  for  Board  to  expend  money  for  purposes  of  schemes  under  38  4*  39  Vict,  c,  36. 

10.  Special  power  to  Board  to  expend  money  for  purposes  of  main  drainage  and  main  sewers. 

11.  Power  for  Board  to  lend  to  vestry  or  district  board, 

12.  Power  for  Board  to  lend  to  board  of  guardians, 

13.  Extension  of  amount  of -loans  by  Board  to  managers  of  Metropolitan  Asylum  District, 

14.  Power  to  Board  to  lend  to  School  Board  for  London. 

15.  Power  for  Board  to  lend  to  corporations,  burial  boards,  SfC, 

16.  Payment  of  expenses  relating  to  the  Committee  on  London  Water  Supply, 

17.  Board  may  raise  money  by  bills. 

18.  Form  and  length  of  currency  and  interest  on  Metropolitan  bills. 

19.  Payment  and  applications  of  proceeds  of  Metropolitan  bills  and  charge  of  bills  on  consolidated  rate. 

20.  Mode  of  issue  of  Metropolitan  bills. 

21.  Regulations  to  be  made  by  the  Board  as  to  issue,  cancellation,  8fc.  of  Metropolitan  bills, 

22.  Power  to  create  consolidated  stock  partially  suspended  while  Metropolitan  bills  authorised  to  be 

raised. 

23.  Application  of  certain  provisions  of  24  Sf  25  Vict,  c.  98.  to  Metropolitan  bills. 

24.  Arrangement  with  bank  as  to  issue,  Sfc.  of  Metropolitan  bills, 

25.  32  4-  33  Vict,  c,  102.  s.  38.  not  to  extend  to  money  raised  under  this  Act, 

26.  Repayments  to  be  carried  to  consolidated  loans  fimd. 

27.  Limit  to  exercise  by  Board  of  borrowing  powers. 

Schedules. 


An  Act  for  further  amending  the  Acts 
relating  to  the  raising  of  Money  by 
the  Metropolitan  Board  of  Works ; 
and  for  other  pui-poses  relating  thereto. 

(26th  August  1880.) 

Whereas  bv  the  Metropolitan  Board  of  Works 
(Loans)  Act,  1875  (in  this  Act  referred  to  as  ''  the 
Act  of  1875"),  the  raising  of  monej  by  the 
Metropolitan  Board  of  Works  (in  this  Act  re- 
ferred to  as  "the  Board**)  for  the  purposes 
therein  specified  was  regulated,  and  provision 
was  made  requiring  that  the  borrowing  powers 
granted  to  the  Board  by  Parliament  for  the 
purposes  therein  named  should  for  the  future  be 
limited  both  in  time  and  amount : 

And  whereas  by  the  Metropolitan  Board  of 
Works  (Money)  Act,  1879  (in  this  Act  referred  to 


as  the  "Act  of  1879**),  the  Boud 
powered  to  raise  certain  sums  of  money  for  the 
purposes  in  the  said  Acts  mentioned,  and  limxts 
of  time  and  amount  within  which  the  pofwcn  by 
the  said  Act  granted  might  be  exercised  woe 
fixed: 

And  whereas  the  powers  for  the  raising  of 
money  by  the  Act  01  1879  confenred  upon  the 
Board!  have  been  partiallT  exenased,  but  it  is 
expedient  that  the  Boara  should  have  power 
to  raise  certain  further  sums  of  money,  specified 
in  the  First  Schedule  to  this  Act  annexed,  for 
the  purposes,  upon  the  terms,  and  subject  to  the 
limitations  herem-after  mentioned,  and  that  the 
Act  of  1879  should  be  amended : 
'  And  whereas  it  is  expedient  that  the  Board 
should  be  empowered  to  raise  anv  of  the  moiMjB 
which  they  are  by  this  Act  authorised  to  raise, 
and  which  it  may  be  conrenient  to  raise  tat  a 
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temponiy  period,  by  the  issue  of  bills,  with  the 
oonsent  of  the  Treasury,  for  not  less  than  three 
and  not  more  than  twelve  months,  to  be  repaid 
out  of  moneys  raised  by  the  creation  of  consoli- 
dated stock  under  this  Act : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  as  the  Metropolitan 
Board  of  Works  (Money)  Act,  1880,  and  the 
Metropolitan  Board  of  Works  (Money)  Acts, 
1875  to  1879,  and  this  Act  maybe  cited  together 
as  the  Metropolitan  Board  of  Works  (Money) 
Acts,  1875  to  1880. 

2.  This  Act  shall  be  read  and  have  effect  as 
one  with  the  Metropolitan  Board  of  Works 
(Loans)  Acts,  1869  to  1871,  and  the  Metropolitan 
Board  of  Works  (Money)  Acts,  1875  to  1879. 

3.  The  expression  **  Parks  and  Open  Spaces 
Acts"  in  tnis  Act  shall  mean  the  enactments 
specified  in  Part  I.  of  the  Second  Schedule  to 
this  Act  annexed. 

The  expression  *'  Embankment  Acts  "  in  the 
Metropolitan  Board  of  Works  (Loans)  Act,  1869, 
and  in  this  Act  shall  mean  the  series  of  Acts 
specified  in  Part  II.  of  the  Second  Schedule  to 
this  Act  annexed,  and  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1869,  shall  be  construed 
accordingly. 

The  expression  *'  Main  Drainage  Acts  "  in  this 
Act  shall  have  the  same  meaning  as  is  assigned 
to  the  same  term  in  the  Metropolitan  Board  of 
Works  (Loans)  Act,  1869. 

4.  Section  eight  of  the  Act  of  1879  shall  be 
read  and  construed  as  if  the  aggregate  amount 
which  the  Board  was  thereby  authorised  to  ex- 

fend  for  the  purposes  of  the  Fire  Brigade  Act, 
865,  had  been  hmited  to  a  sum  not  exceeding 
thirty  thousand  pounds  instead  of  twenty  thou*- 
sand  pounds. 

5.  The  Board  may  from  time  to  time,  up  to 
the  thirty-first  dav  of  December  one  thousand 
eight  hundred  and  eighty,  expend  for  the  pur- 
poses of  the  Parks  and  Open  Spaces  Acts  such 
money  as  they  think  fit,  not  exceeding  thirty 
thousand  pounds,  in  addition  to  any  moneys 
authorised  to  be  expended  on  certam  of  the 
parks  and  open  spaces  under  Acts  passed  pre- 
viously to  the  passing  of  this  Act. 

The  Board  in  order  to  raise  money  for  the 
purposes  of  this  section  may  from  time  to  time 
create  consolidated  stock. 


6.  The  Board  may  from  time  to  time,  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-one,  ex- 
pend for  the  purposes  herein-after  mentioned 
such  moneys  as  they  may  think  fit,  not  exceeding 
the  amounts  limited  in  relation  to  such  purposes 
respectively. 

(a.)  For  the  purposes  mentioned  in  section  one 
hundred  and  forty-four  of  the  Metropolis 
Management  Act,    1855,  and  section 
seventy-two  of  the  Metropolis  Manage- 
ment    Amendment    Act,    1862,     one 
hundred  thousand  pounds ; 
(6.)  For  the  purposes    of   the  Metropolitan 
Street  improvements  Act,  1872,  forty- 
two  thousand  and  twenty-eight  pounds 
three  shillings  and  five  pence,  provided 
that  the  moneys  hereby  authorised  to  be 
expended  for  the  said  purposes,  together 
with  any  moneys  expended  for  the  said 
purposes   under   the  authority  of  the 
Metropolitan  Board  of  Works  (Money) 
Act,   1877,  and    of  the    Metropolitan 
Board  of  Works  (Money)  Act,  1878, 
and  of  the  Act  of  1879,  shall  not  exce^ 
sixty  thousand  pounds ; 
(c.)  For  the    purposes    of    the    Parks   and 
Open  Spaces  Acts  twenty-five  thousand 
pounds ; 
(rf.)  For  the  purposes  of  completing  the  works 
authorised    by  the  Embankment  Acts 
and  for    completing    the  Sun  Street 
improvement  under  the  Metropolitan 
Board  of  Works  Various  Powers  Act, 
1876,  ten  thousand  pounds; 
(tf.)  For  the  purposes  of  defraying  the  costs  of 
tablets  of  inscription  on  the  four  sides 
of  the  base    of    the  obehsk    on   the 
Victoria  Embankment,  of  the  alteration 
of  the  adjoining  granite  pedestals,  and 
placing  sphinxes  thereon,  and  of  other 
permanent  work  incurred   and   to  be 
incurred   in  carrying  out  the  general 
design  in  relation  to  the  said  obelisk, 
seven  thousand  pounds ;  provided  that 
the  moneys  herebjr  authonsed  to  be  ex- 
pended for  the  said  purposes,  together 
with  anv  moneys  expended  for  the  said 
purposes  under  the  Act  of  1879,  shall 
not  exceed  seven  thousand  pounds ; 
(/.)  For  the  purposes  of  the  Metropolis  Toll 
Bridges  Act,  1877,  sixty-two  thousand 
five  hundred  and  fifty-one  pounds  two 
shillings  and  sixpence;  provided  that 
the  moneys  hereby  authorised  to  be  ex- 
pended for  the  said  purposes,  together 
with  any  moneys  expended  for  the  said 
purposes    under  the  authority  of  the 
Metropolis  ToU  Bridges  Act,  1877,  shaU 
not  exceed  one  milHon  five  hundred 
thousand  pounds ; 
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(g,)  For  the  purpose  of  defraying  the  cost  of 
certain  special  works  for  the  maintenance 
and  repair  of  certain  of  the  bridges 
acquired  bj  the  Board  under  the 
Metropolis  Toll  Bridges  Act,  1877,  fifty 
thousand  pounds;  provided  that  the 
moneys  hereby  authorised  to  be  ex- 
pended for  the  said  purposes  shall  be  in 
addition  to  the  moneys  authorised  to  be 
borrowed  by  section  twenty-six  of  the 
Metropolis  Toll  Bridges  Act,  1877,  for 
the  purposes  of  the  said  Act,  and  the 
said  section  shall  be  construed  as  though 
the  amount  thereby  limited  were  in- 
creased by  the  said  sum  of  fifty  thousand 
pounds  hereby  authorised  to  be  ex- 
pended. 
The  Board  in  order  to  raise  money  for  the 
several  purposes  mentioned  in  this  section  may 
from  time  to  time  create  consolidated  stock. 

7.  The  Board  may  from  time  to  time,  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-one, 
expend  for  the  purposes  of  providing  station 
houses,  fire  engines,  fire  escapes,  and  permanent 
plant  for  the  purposes  of  the  Fire  Brigade  Act, 
1865,  such  money  as  they  think  fit,  not  exceed- 
ing thirty  thousand  pounds. 

The  Board  in  order  to  raise  money  for  the 
purpose  of  this  section  may  from  time  to  time 
create  consolidated  stock. 

The  Board  shall  from  time  to  time  carry  to 
the  consolidated  loans  fund  such  sums  as  the 
Treasury  approve,  as  being,  in  their  opinion, 
sufficient  to  redeem  within  thirty  years  from  the 
date  of  the  creation  of  stock  for  purposes  of  this 
section  an  amount  of  consolidated  stock  equal  to 
that  so  created. 

8.  The  Board  may  from  time  to  time,  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-one, 
expend — 

(a.)  For  the  purposes  of  the  Metropolitan 
Street  Improvements  Act,  1877,  such 
money  as  they  think  fit,  not  exceeding 
one  million  five  hundred  .thousand 
pounds,  or  such  further  sum  as  the 
Treasury  may  approve;  jjrovided  that 
the  moneys  hereoy  authorised  to  be  ex- 
pended K>r  the  said  purposes,  together 
with  any  moneys  expended  for  the  said 
purposes  under  the  authority  of  the 
Metropolitan  Board  of  Works  (Money) 
Act,  1877,  and  of  the  Metropolitan 
Board  of  Works  (Money)  Act,  1878, 
and  of  the  Act  of  1879,  shall  not  exceed 
three  million  seven  hundred  and  twelve 
thousand  five  hundred  and  seven 
pounds;  and 


(6.)  For  the  purposes  of  the  Thames 

(Prevention  of  Floods)  Act,  1879,  rach 

money  as  they  think  fit,  not  exceeding 

one  hundred  thousand  pounds,  or  sum 

further    sum   as   the    Tretawrr    may 

approve;   provided    that  the    monm 

hereby  autnorised  to  be  expended  m 

the      said     last-mentioned     purposes, 

together    with  any  moneys  expended 

for  the  said   last-mentioned   purposes 

under  the  Act  of  1879,  shall  not  (except 

with  the  sanction  of  the  TVeasmy)  exceed 

one  hundred  thousand  pounds. 

The  Board  in  order  to  raise  mon^  for  the 

several  purposes  mentioned  in  this  section  may 

from  time  to  time  create  consolidated  stock: 

Provided  always,  tliat  the  money  to  be  raised  and 

the  consolidated  stock  to  be  created  bv  the  Board 

under  this  section  shall  be  raised  and  created  by 

them  from  time  to  time  in  such  amounts  and  at 

such   times  only  as   the  Board  shall  actually 

require,  and  as  the  Treasuiy  shall  approve,  for 

the  purpose  of  carxying  into  effect  tihe  provisions 

of  tne  said  Acts  respectively  in  a  proper  and 

efficient  manner. 

9.  The  Board  may  from  time  to  time,  during 
the  year  ending  the  thirty-fiist  day  of  December 
one  thousand  dght  hundred  and  eigfaty-one, 
expend  for  the  purposes  of  schemes  nuAe  by  the 
Board  under  the  authority  of  the  Artisans  and 
Labourers  Dwellings  Improvement  Act,  1875, 
and  confirmed  by  Provisional  Order  and  Act  of 
Parliament,  such  money  as  they  think  fit,  not 
exceeding  five  hundred  thousand  pounds,  or 
such  further  sum  as  the  Treasury  may  approve. 

The  Board  in  order  to  ndse  mon^  for  pur- 
poses of  this  section  may  from  time  to  time 
create  consolidated  stock,  but  there  shall  be  repsid 
(as  provided  by  the  Artizans  and  LAbouroi 
Dwellings  Improvement  Act,  1875,)  to  the  ooa- 
solidated  rate  out  of  the  local  rate,  as  defined  liy 
the  Artizans  and  Labourers  Dwellings  Improve- 
ment Act,  1875,  all  moneys  required  for  payment 
of  dividends  on  and  the  redemption  of  the  con- 
solidated stock  created  for  the  purposes  of  this 
section :  Provided  always,  that  tne  money  to  be 
raised  and  the  consolidated  stock  to  be  created 
by  the  Board  under  this  section  shall  be  raised 
and  created  by  them  from  time  to  time  in  sodi 
amounts  and  at  such  times  only  as  the  Board 
shall  actually  require,  and  as  the  Treasnrr  ahsll 
approve,  for  the  purpose  of  carrying  sneh  sehema 
into  efPect  in  a  proper  and  efficient  manner. 

10.  The  Board  may,  up  to  the  thirty-first  dn 
of  December  one  thousand  eight  hundred  and 
eighty-one,  expend  for  the  purpose  of  adding  to, 
extending,  enlarging,  improving,  and  completinf 
the  works  authorised  by  the  Mam  Drainage  Ads, 
and  for  rendering  the  same  efficient  in  snob 
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manner  as  to  them  may  seem  proper,  and  for 
extending,  enlarging,  and  improving  the  main 
sewers  transferred  to  and  vested  in  the  Board 
under  and  by  virtue  of  the  Metropolis  Manage- 
ment Act,  1855,  and  for  making  such  other 
sewers  and  works,  and  such  alterations  and  diver- 
sions of  such  existing  main  sewers,  as  may  to 
them  seem  proper  for  the  purpose  of  relieving, 
supplementing,  and  rendering  such  main  sewers 
efficient,  and  for  cairying  into  efiPect  the  several 
provisions  in  relation  thereto  mentioned  in  the 
said  Act,  such  moneys  as  they  may  think  fit,  not 
exceeding  three  hundred  thousand  pounds,  in 
addition  to  any  moneys  which  they  are  authorised 
to  expend  under  any  Acts  passed  previously  to 
the  passing  of  this  Act,  and  for  such  purposes  the 
Bom  may  from  time  to  time  create  consolidated 
stock,  and  all  the  provisions  of  the  Main  Drainage 
Acts  and  the  Metropolis  Management  Act,  1855, 
and  tile  Acts  altering  or  amending  the  same  for 
the  time  being  in  force,  relating  to  the  execution 
of  works  authorised  by  the  said  Acts  respectively, 
shall  continue  in  force,  and  shall  extend  and 
apply  respectively  to  the  works  executed  by 
means  of  money  raised  in  pursuance  of  this 
section,  and  all  stock  created  imder  the  authority 
of  this  section  shall  be  deemed  to  be  created  for 
the  purposes  of  the  above-mentioned  Acts  respec- 
tively. 

1 1 .  Where  a  vestrv  or  district  board  constituted 
under  the  Metropolis  Management  Act,  1855, 
desire,  in  pursuance  of  authority  vested  in  them 
by  Act  of  Parliament,  to  borrow  money  for  the 
purpose  of  any  work,  or  for  the  purpose  of 
paymg  off  any  loan  or  debt,  or  for  anv  other 
purpose,  and  it  appears  to  the  Board  and  to  the 
Irasuiy  expedient  that  the  repayment  of  the 
money  to  be  borrowed  shall  be  spread  over  a 
series  of  years,  then  from  time  to  time  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-one  the 
Board  may  lend  to  the  vestry  or  district  board, 
and  the  vestry  or  district  board  may  borrow  from 
the  Board,  such  money  as  the  Board  think  fit, 
and  as  the  vestry  or  district  board  are  authorised 
and  desire  to  borrow. 

The  aggregate  amount  lent  by  the  Board  under 
tikis  section  shall  not  exceed  two  hundred  thou- 
sand pounds. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  from  time  to  time  create  con- 
solidated stock. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  any  other  Act, 
be  repaid  to  them,  with  interest  within  such  time 
after  the  borrowing  as  the  Board  and  the  bor- 
rowers, with  the  approval  of  the  TVeasury,  agree, 
not  exceeding,  in  case  of  a  loan  for  purposes  of 
improvement  effSected  by  the  widening  of  streets 
or  oridges,  or  for  the  purpose  of  purchase  of  land 


in  fee  simple,  sixty  years,  and, for  any  other  p  ur- 
pose  thirty  years. 

In  case  of  a  loan  required  to  be  for  not  exceed- 
ing thirty  years  the  Board  shall  from  time  to 
time  carrv  to  the  consolidated  loans  fund  such 
sums  as  the  Treasury  approve  as  being  in  their 
opinion  sufficient  to  redeem  within  the  period  for 
which  the  loan  is  made,  not  exceeding  thirty 
years  from  the  date  of  the  creation  of  stock  for 
purposes  of  this  section,  an  amount  of  con- 
solidated stock  equal  to  that  so  created. 

12.  Where  a  board  of  guardians  of  a  union  or 
parish  wholly  or  for  the  greater  part  in  the  metro- 
polis, as  denned  in  the  Metropolis  Management 
Act,  1855,  desire,  in  pursuance  of  authority  vested 
in  them,  to  borrow  money  for  the  purpose  of  any 
work,  or  for  the  purpose  of  paying  off  any  loan 
or  debt,  or  for  any  other  purpose,  and  it  appears 
to  the  Board  and  the  Treasury  expedient  that 
the  repayment  of  the  money  to  be  borrowed  shall 
be  spread  over  a  series  of  years,  then  from  time 
to  time  during  the  year  ending  the  thirty-first 
day  of  December  one  thousand  eight  hundred 
and  eightj-one  the  Board  may  lend  to  the  board 
of  guardians,  and  the  board  of  guardians  may 
borrow  from  the  Board,  such  money  as  the  Board 
think  fit,  and  as  the  board  of  guardians  are 
authorised  and  desire  to  borrow. 

The  aggregate  amount  lent  by  the  Board  under 
this  section  shall  not  exceed  one  hundred  and  fifty 
thousand  pounds. 

The  Board  in  order  to  raise  money  for  purposes 
of  this  section  may  from  time  to  time  create  con- 
solidated stock. 

Money  lent  by  the  Board  under  this  section 
shall,  notwithstanding  anything  in  any  other  Act, 
be  repaid  to  them,  with  interest,  within  such  time 
after  the  borrowing  as  the  Board  and  the  bor- 
rowers, with  the  approval  of  the  Treasury,  agree, 
not  exceeding  thirty  years. 

The  Board  shall  from  time  to  time  carry  to  the 
consolidated  loans  fund  such  sums  as  the  Trea- 
sury approve  as  being  in  their  opinion  sufficient 
to  redeem  within  the  period  for  which  the  loan  is 
made,  not  exceeding  tliirty  years  from  the  date  of 
the  creation  of  stock  for  purposes  of  this  section, 
an  amount  of  consolidated  stock  equal  to  that  so 
created. 

13.  The  Board  mav  from  time  to  time,  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-one, 
lend  to  the  manaj^ers  of  the  Metropolitan  Asylum 
District,  in  addition  to  the  sums  authorised  by 
the  Metirojpolitan  Board  of  Works  (Louis)  Acts, 
1869  to  1871,  and  the  Metiropolitan  Board  of 
Works  (Money)  Acts,  1875  to  1879,  such  sums 
as  the  managers  are  from  time  to  time  authorised 
by  the  Local  Government  Board  to  borrow  in 
pursuance  of  the  Metropolitan  Poor  Act,  1867* 
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and  any  Acts  altering  or  amending  the  same  for 
the  time  being  in  force,  not  exceeding  in  the 
whole  fifty  thousand  pounds,  and  section  thirty- 
seven  of  the  Metropolitan  Board  of  Works  (Loans) 
Act,  1869,  shall  be  construed  as  if  the  sum  of  one 
million  and  ten  thousand  pounds  were  therein 
substituted  for  five  hundred  thousand  pounds. 

14.  The  Board  may  from  time  to  time,  during 
the  year  ending  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-one,  lend 
to  the  School  Board  for  London,  m  accordance 
with  the  provisions  of  the  Elementarv  Education 
Acts,  1870  and  1873,  and  any  Act  or  Acts  altering 
or  amending  the  same  for  the  time  being  in  force, 
such  sums  as  the  said  School  Board  are  from  time 
to  time  authorised  to  borrow  by  the  Education 
Department  in  pursuance  of  the  said  Acts,  not 
exceeding  in  the  whole  the  sum  of  five  hundred 
thousand  pounds. 

The  Board  in  order  to  raise  money  for  the  pur- 
pose of  this  section  may  from  time  to  time  create 
consolidated  stock. 

The  moneys  so  lent  by  the  Board  shall  be  re- 
paid to  them  by  the  said  School  Board,  with 
interest,  within  such  period,  not  exceeding  fifty 
years,  as  may  be  agreed  upon  between  the  Board 
and  the  said  School  Board,  with  the  sanction  of  the 
Education  Department,  subject  to  the  approval 
of  the  Treasury. 

15.  Where  any  corporation,  body  of  commis- 
sioners, burial  board,  or  other  public  body  having 
power  to  le'i'v,  directly  or  indirectly,  rates  in 
respect  of  lands  in  the  metropolis,  as  defined  in 
the  Metropolis  Management  Act,  1855,  or  to 
make  charges  on  rates  leviable  in  the  metropolis 
as  so  defined,  or  to  take  within  the  metropolis  as  so 
defined  dues  or  impositions  in  the  nature  of  rates, 
desire,  in  pursuance  of  authority  vested  in  them, 
to  borrow  money  for  the  purpose  of  any  work,  or 
for  the  purpose  of  paying  off  any  loan  or  debt,  or 
for  any  other  purpose,  and  it  appears  to  the  Board 
and  to  the  Treasury  expedient  that  the  repay- 
ment of  the  money  to  be  borrowed  shall  be  spread 
over  a  series  of  years,  then  from  time  to  time, 
during  the  year  ending  the  thirty-first  day  of 
December  one  thousand  eight  hundred  and  eighty- 
one,  the  Board  may  lend  to  the  corporation, 
commissioners,  burial  board,  or  other  public 
body,  and  they  may  borrow  from  the  Board,  such 
money  as  the  Boud  think  fit,  and  as  the  cor- 
poration, commissioners,  burial  board,  or  other 
public  body  are  authorised  and  desire  to  borrow. 

The  aggregate  amount  lent  by  the  Board 
under  this  section  shall  not  exceed  one  hundred 
thousand  pounds. 

The  Board  in  order  to  raise  money  for 
purposes  of  this  section  may  from  time  to  time 
create  consolidated  stock. 

Money  lent  by  the  Board  under  this  section 


shall,  notwithstanding  anything  in  any  other  Ad, 
be  repaid  to  them,  with  interest,  within  sndi  time 
after  the  borrowing  as  the  Board  and  the  bor- 
rowers, with  the  approval  of  the  Treasniy,  agree, 
not  exceeding,  in  case  of  a  loan  for  purposes  of 
improvements  effected  by  the  widening  of  streets 
or  bridges,  or  for  the  purpose  of  purchase  of  land 
in  fee  simple,  sixty  years,  and  for  any  other 
purpose  thirty  years. 

In  case  of  a  loan  required  to  be  for  not  ex- 
ceeding thirty  years  the  Board  shall  from  time  to 
time  carry  to  the  consolidated  loans  fund  such 
sums  as  the  Treasury  approve,  as  being  in  their 
opinion  sufficient  to  redeem  within  the  period  for 
which  the  loan  is  made,  not  exceeding  thirty 
years  from  the  date  of  the  creation  of  stock  for 
purposes  of  this  section,  an  amount  of  consoh- 
dated  stock  equal  to  that  so  created. 

Nothing  in  this  section  shall  appl^  to  the  case 
of  a  vestry  or  district  board  constituted  under 
the  Metropolis  Management  Act,  1855,  a  board 
of  guardians,  the  managers  of  the  MetropoUtan 
Asylum  District,  or  the  School  Board  for  London. 

16.  The  Board  may,  as  part  of  their  general 
expenses,  pay  all  costs  and  charges  and  expenses 
incurred  by  them  of  and  incidental  to  the  pro- 
ceedings of  the  Select  Committee  on  London 
Water  Supply  in  the  present  session ;  such  costs, 
charges,  and  expenses  to  be  duly  audited  and 
taxed  as  if  they  related  to  a  Private  Bill. 

17.  Notwithstanding  anything  in  this  Act  or 
in  any  other  Act  relating  to  the  Board  contained, 
the  Board,  with  the  consent  of  the  Treasury,  may 
from  time  to  time,  as  they  think  fit,  raise  any 
part  of  the  moneys  which  they  are  by  this  Act 
authorised  to  raise,  not  excee<ung  in  the  whole 
the  sum  of  five  hundred  thousand  poonds,  by  the 
issue  of  bills  under  this  Act. 

18.  A  bill  under  this  Act  (in  this  Act  reHened 
to  as  a  ''  Metropolitan  bill  *')  shall  be  m  UU  in 
form  prescribed  by  a  regulation  made  in  pursuanoe 
of  this  Act  for  the  payment  of  the  prindpal  sum 
named  therein,  in  the  manner  ana  at  tne  date 
therein  mentioned,  so  that  the  date  be  not  las 
than  three  nor  more  tiian  twelve  months  from 
the  date  of  the  bill. 

Interest  shall  be  payable  in  respect  of  a  Metn>» 
politan  bill  at  such  rate  and  in  snch  manner  as 
the  Boajrd,  with  the  consent  of  the  Treasaijtiiiay 
direct. 

19.  All  monm  raised  hj  the  issue  of  anr 
Metropolitan  bills  shall  be  paid  to  the  Board,  ana 
shall  be  expended  by  them  for  the  purposes  for 
which  the  same  are  hythia  Act  authonsed  to  be 
raised  respective^.  The  principal  mon^  and 
interest  expressea  in  any  Metropolitan  bill  to  be 
payable  shall  be  ohargea  on  the  consolidated  late. 
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and  shall  be  payable  out  of  the  said  rate»  or,  as 
regards  piindpal,  out  of  moneys  raised  by  the 
creation  of  consolidated  stock  under  this  Act,  for 
the  purpose  for  which  such  principal  money  has 
been  expended,  and,  as  regaords  interest,  out  of 
the  consolidated  loans  fiind. 

20.  With  respect  to  the  issue  of  Metropolitan 
bills  the  following  provisions  shaU  haye  efcect : 

(1.)  Metropolitan  bills  shall  be  issued  under 
the  authority  of  a  warrant  sealed  by  the 
Board  and  countersigned  on  behalf  of 
the  Treasury ; 

(2.)  Each  Metropolitan  bill  shall  be  for  the 
amount  directed  by  the  Board ; 

(3.)  Each  Metropotitan  bill  shall  be  sealed  by 
the  Board,  the  sealing  being  attested  by 
the  clerk  in  his  own  name. 

21 .  The  Board  mar  from  time  to  time,  with 
the  consent  of  the  Treasury,  make,  and  when 
made  rescind,  alter,  and  add  to,  regulations  for 
canying  into  effect  the  provisions  of  this  Act  with 
respect  to  Metropolitan  bills,  and  in  particular — 

(1.)  For  regulating  (subject  to  the  provisions  of 
this  Act)  the  preparation,  fonn,  mode  of 
issue,  mode  of  payment,  and  cancellation 
of  Metropolitan  bills ; 
(2.)  For  regulating  the  issue  of  a  new  Metro- 
politan bill  in  lieu  of  one  defaced,  lost, 
or  destroyed ; 
(3.)  For  preventing  by  the  use  of  counterfoils  or 
of  a  special  description  of  paper  or  other- 
wise, fraud  in  relation  to  the  Metropoli- 
tan bills; 
(4.)  For  the  proper  discharge  to  be  given  upon 
the  payment  of  a  Metropolitan  bill. 
Every  regulation  purporting  to  be  made  in  pur- 
suance of  this  section  shall  be  deemed  to  be 
within  the  powers  of  this  Act,  and  shall  have 
effect  as  if  it  were  enacted  in  this  Act. 

22.  For  the  purpose  of  paying  off  the  principal 
money  of  any  Metropolitan  bills,  the  Board  may 
raise  any  sum  which  they  are  by  this  Act  em- 
powered to  raise  by  the  creation  of  consolidated 
stock  for  the  purposes  for  which  such  principal 
money  has  been  expended,  not  exceeoing  the 
amount  of  such  principal  money;  but,  save  as 
aforesaid*  the  powers  given  to  the  Board  by  this 


Act  to  raise  moneys  for  any  purposes  by  the 
creation  of  consolidated  stock  shall  oe  suspended 
to  the  amounts  and  for  the  periods  to  and  for 
which  moneys  are  for  the  time  being  authorised 
by  the  Treasury  to  be  raised  for  such  purposes 
respectively  by  the  issue  of  Metropolitan  hills. 

23.  Sections  eight,  nine,  ten,  and  eleven  of  the 
Act  of  the  twenty-fourth  and  twenty-fifth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
ninety-eight,  intitided  "An  Act  to  consolidate 
"  and  amend  the  statute  law  of  England  and 
"  Ireland  relating  to  indictable  offences  by 
"  forgery "  (which  sections  relate  to  the  forgery 
of  and  other  frauds  relating  to  Exchequer  bSls), 
shall  apply  to  the  Metropolitan  bills,  and  shall 
have  effect  as  if  "  Exche(|uer  bill  *'  in  those  sec- 
tions included  "  Metropohtan  bill." 

24.  The  Board  may  enter  into  such  arrange- 
ments with  any  bank  approved  by  the  Treasury 
for  carrying  into  effect  the  provisions  of  this  Act 
with  respect  to  the  issue  of  the  Metropolitan  bills, 
and  to  the  payment  of  the  principal  sum  named 
therein,  ana  to  all  matters  relating  thereto,  and 
for  the  proper  remuneration  of  such  bank  with 
reference  thereto,  as  they  may  think  proper  and  as 
may  be  approved  by  the  Treasury. 

25.  The  limitation  on  the  1)orrowing  power  of 
the  Board  contained  in  section  thirty-eignt  of  the 
Metropolitan  Board  of  Works  (Loans)  Act,  1869, 
shall  not  extend  to  money  raised  by  the  Board 
for  purposes  mentioned  in  this  Act. 

26.  All  sums  received  by  the  Board  in  respect 
of  interest  on  or  principal  of  any  loan  made  by 
them  under  this  Act  shall  be  carried  to  the  con- 
solidated loans  fund. 

27.  During  the  year  ending  the  thirty-first  day 
of  December  one  thousand  eight  hundred  and 
eighty-one  the  Board  shall  not  (except  for  such 
temporary  period,  not  exceeding  six  months,  as 
the  Treasury  may  from  time  to  time  sanction) 
raise  otherwise  than  in  conformity  with  and  to  the 
extent  mentioned  in  this  Act  any  money  under 
any  powers  of  borrowing  conferred  upon  the 
Board  either  by  this  Act  or  any  other  Act 
whatsoever. 
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FIRST  SCHEDULE. 


New  Money  Powers  conferred  in  this  Act. 


Section  of 
Act. 


4 
5 


6    ^ 


7 
8 

9 

10 
11 
12 
13 
14 
15 


{ 


Supplemental  up  to  31st  Dec.  1880. 

Fire  Brigade     ------- 

Parks,  commons,  and  open  spaces  -  -  -        - 

1st  Jan.  to  31st  Dec.  1881. 

Minor  improvements  -  -  -        -  -        - 

Street  Improvements  Act  of  1872        -  -        - 

Parks,  commons,  and  open  spaces  -  -  -        - 

Thames  Embankments,  Queen  Victoria  Street,  Northumber- 
land Avenue,  and  Sun  Street  -  -  -  - 

Obelisk  on  Victoria  Embankment  -  -  -        - 

/  ^62,561  25.  6d,  I 


1  ^50,000  Os.  Orf. 


Toll  Bridges  .  -  . 

Fire  Brijjade     -  -  -  - 

Street  Improvements  Act  of  1877 

Thames  River  (Prevention  of  Eoods) 

Artizans  Dwellings         -  -  -  - 

Drainage  extension  works  -  .        .        - 

Loans  to  vestries  and  district  boards    - 

Loans  to  guardians 

Loans  to  managers  of  Metropolitan  Asylum  District 

Loans  to  School  Board  for  London 

Loans  to  public  bodies  -        .  . 


Amounts  included  above  which  are  re- 
grants  of  borrowing  power  previously 
granted: 

Minor  improvements   -  -  - 

Street  Improvements  Act,  1872  - 
Obelisk  on  Victoria  Embankment 
Toll  Bridges        -  -  -        - 

Fire  Brigade  -  -        -        - 

Street  Improvements  Act,  1877 
Thames  River  (Prevention  of  Floods)  - 
Artizans  Dwellings         -  -        - 

Loans  to  vestries,  &c.      -        - 
Loans  to  guardians         -  -        - 

Loans  to  School  Board  for4jOndon     - 
Loans  to  public  bodies    -        - 


New  borrowing  power  for  Board 
For  loans  to  otner  bodies 


£ 

56,665 

42,028 

7,000 

62,651 

13,061 

1,500,000 

100,000 

500,000 

1,400 

103,500 

500,000 

27,000 


8.  d, 

17  3 

3  6 

0  0 

2  6 

19  11 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 


485,372    2  10 
368,100    0    0 


£ 


s.    d. 


10,000  0  0 
30,000  0  0 


100,000  0  0 
42,028  3  6 
25,000  0  0 


10,000 
7,000 


0  0 
0  0 


112,551  2  6 


30,000 
1,500,000 
100,000 
500,000 
300,000 
200,000 
150,000 

50,000 
500,000 
100,000 


0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 

0  0 


3,766,579  5  11 


2.913,107  3  1 


\     853,472  2  10 
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Parks  and  Open  Spaces  Acts. 

Past  I. 

The  Finsbuiy  Pfeork  Act,  1857,  20  &  21  Vict.  c.  cl. 
Soathwark  Park  Act,  1864,  27  Vict.  c.  iv. 
Gardens  in  Towns  Protection  Act,  1863,  26  Vict.  c.  13. 
Leicester  Square  Act,  1874,  37  Vict.  c.  z. 
Open  Spaces  (Metropolis)  Act,  1877,  40  &  41  Vict.  c.  35. 
Metropolitan  Commons  Act,  1866, 29  &  30  Vict.  c.  122. 

„  „  „    Amendment  Act,  1869,  32  &  33  Vict.  c.  107. 

„    1878,  41  &  42  Vict.  c.  71. 
Supplemental  Act,  1871  (Blackheath),  34  &  35  Vict.  c.  Ivii. 

(Shepherd's  Bush),  34  &  35  Vict.  c.  Ixiii. 
1872  (Hackney  Commons),  35  &  36  Vict.  c.  xliil. 
„  „  „  „    1873  (Tooting  Beck  Common),  36  &  37  Vict. 

c.  Ixxxvi. 

The  Metropolitan  Board  of  Works  Various  Powers  Act,  1875  (Tooting  Graveney  Common),  38  &  39 
Vict.  c.  cbcxiz.,  sec.  14. 
Hampstead  Heath  Act,  1871,  34  &  35  Vict.  c.  Izxvii. 
Metropolitan  Commons  Supplemental  Act,  1877    (Clapham  Common    and  Bostall  Heath), 

40  &  41  Vict.  c.  cci. 
Plumstead  Common  Act,  1878, 41  &  42  Vict.  c.  cxIt. 
Wormwood  Scrubs  Act,  1879,  42  8c  43  Vict.  c.  clx. 


»9  f» 

99  ,»  ft  if  » 


99 

99 

t» 

»> 

M 

9f 

Part  II. 

Embanhnettt  Acts, 

The  Thames  Embankment  (North)  Act,  1862,  25  &  26  Vict.  c.  93.,  26  &  27  Vict.  c.  45. 
Thames  Embankment  (South)  Act,  1863,  26  &  27  Vict.  c.  75. 

„  „  Amendment  Act,  1864, 27  &  28  Vict.  c.  cxxxv.,  27  &  28  Vict.  c.  61. 

„  „  (North  and  South)  Act,  1868,  31  &  32  Vict.  c.  cxi.,  31  &  32  Vict.  c.  43. 

„  „  (Chelsea)  Act,  1868,  31  &  32  Vict.  c.  cxxxv.,  32  &  33  Vict.  c.  134. 

„  (North)  Act,  1870,  33  &  34  Vict.  c.  xcii. 

„  „     1872,  35  &  36  Vict.  c.  Ixvi. 

„  (Land)  Act,  1873, 36  &  37  Vict.  c.  40. 

„  „  (South)  Act,  1873,  36  Vict.  c.  vii. 

Charing  Cross  and  Victoria  Embankment  Approach  Act,  1873, 36  &  37  Vict.  c.  c. 
Metropolitan  Board  of  Works  Various  Powers  Act,  1876  (Chdsea  Embankment),  39  &  40  Vict, 
c.  Ixxix. 


Chap.  26. 
Married  fVomen's  Policies  of  Assurance  {Scotland)  Aci^  1880. 


ABSTRACT   OF  THE   BNACTMBNTB. 


1.  Married  rooman  may  effect  policy  of  assurance  for  her  separate  use. 

2.  Policp  of  assurance  may  he  ^ectedin  trust  for  wife  and  children, 

3.  Apphcation  and  short  title  of  Act, 
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Aq  Act  to  extend  to  Scotland  the 
Facilities  for  effecting  Policies  of 
Assurance  for  the  Benefit  of  Married 
Women  and  Childi-en  now  in  force 
in  England  and  Ireland. 

(26th  August  1880.) 

Whereas  by  the  Married  Women's  Property 
Act,  1870,  increased  facilities  are  given  for 
effecting  policies  of  assurance  for  the  benefit  of 
married  women  and  children  in  England  and 
Ireland : 

And  whereas  it  is  expedient  that  such  increased 
facilities  for  effecting  policies  of  assurance  for  the 
benefit  of  married  women  and  children  should 
be  extended  to  Scotland  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  A  married  woman  may  effect  a  policy  of 
assurance,  on  her  own  life  or  on  the  life  oi  her 
husband,  for  her  separate  use ;  and  the  same  and 
all  benefit  thereof,  if  expressed  to  be  for  her 
separate  use,  shall,  immediately  on  being  so 
effected,  vest  in  her,  and  shall  be  payable  to  her, 
and  her  heirs,  executors,  and  assignees,  excluding 
the  jus  mariti  and  right  of  administration  of  her 
husband,  and  shall  be  assignable  by  her  either 
inter  vivos  or  mortis  causa  without  consent  of 
her  husband;  and  the  contract  in  such  policy 
shall  be  as  valid  and  effectual  as  if  made  with  an 
unmarried  woman. 


2.  A  policy  of  assurance  effected  by  any  manied 
man  on  his  own  life,  and  expressed  upon  the  face 
of  it  to  be  for  the  benefit  of  his  wife,  or  of  hii 
children,  or  of  his  wife  and  children,  shall, 
together  with  all  benefit  thereof,  be  deemed  a 
trust  for  the  benefit  of  his  wife  for  her  aepazaie 
use,  or  for  l^e  benefit  of  his  cluldren,  or  for  the 
benefit  of  his  wife  and  children  ;  and  such  policy, 
immediately  on  its  being  so  effected,  shall  TOt 
in  him  and  his  legal  representatives  iu  trast  for 
the  purpose  or  purposes  so  expressed,  or  in  any 
trustee  nominated  in  the  policv,  or  appointed  by 
separate  writing  duly  intimatea  to  the  asamanoe 
ofnce,  but  in  trust  always  as  aforesaid,  and  shall 
not  otherwise  be  subject  to  his  control,  or  form 
part  of  his  estate,  or  be  liable  to  the  diligoioe  of 
his  creditors,  or  be  revocable  as  a  donation,  or 
reducible  on  any  ground  of  excess  or  insolvency : 
And  the  receipt  of  such  trustee  for  the  sums 
secured  by  the  policy,  or  for  the  value  thereof,  in 
whole  or  in  part,  shaJl  be  a  sufficient  and  effectual 
discharge  to  the  assurance  office :  Provided 
always,  that  if  it  shall  be  proved  that  the  polin 
was  effected  and  premiums  thereon  paid  wrfix 
intent  to  defraud  creditors,  or  if  the  person  upon 
whose  life  the  policy  is  effected  shall  be  made 
bankrupt  within  two  years  from  the  date  of  sucli 
policy,  it  shall  be  competent  to  the  creditors  to 
claim  repayment  of  the  premiums  so  paid  from 
the  trustee  of  the  policy  out  of  the  proceeds 
thereof. 

3.  This  Act  shall  apply  only  to  Scotland,  and 
may  be  cited  as  the  Married  Woman's  Policks  of 
Assurance  (Scotland)  Act,  1880. 


Chap.  27. 
Drainage  and  Improvement  qf  Lands  {Ireland)  Act^  1880. 


ABSTRACT  OF  THB   BNACTIIBNTS. 

1.  Short  title. 

2.  Additional  powers  to  construct  works  outside  the  UnUts  qf  a  district, 

3.  Supplementary  provisions. 


An  Act  to  amend  the  Law  relating  to 
the  powers  of  Drainage  Boards  in 
Ireland  to  construct  Works  outside 
the  limits  of  their  Districts. 

(26th  August  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Migesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled^  and  by  the 
authority  of  the  same,  as  follows : 


1.  This  Act  may  be  cited  for  all  jranosesif 
the  Drainaffe  and  Improvement  of  Laada  (lie- 
land)  Act,  1880,  and,  together  with  the  Drtinage 
and  Improvement  of  Liuids  Act  (Ireland),  ISS, 
and  the  Acts  amending  the  same,  may  be  dted  as 
the  Drainage  and  Improvement  of  Lands  (Iidand) 
Acts,  1863  to  1880. 


2.  From  and  after  the  passing  of  this  Act  the 
powers  vested  in  drainage  boards  oonstitnted 
under  the  Drainage  and  Improvament  of  Lands 
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Act  (Ireland),  1863,  of  ezecutint;  works  outside 
the  limits  of  their  respective  districts  under  the 
provisions  of  the  fifty-sixth  section  of  the  Act  of 
the  session  of  the  fifth  and  sixth  years  of  the  reign 
of  Her  present  Majesty,  chapter  eip^hty-nine,  as 
incorporated  with  the  said  Drainage  and  Im- 
provement of  Lands  Act  (Ireland),  1863,  shall  he 
extended  as  follows ;  that  is  to  say. 

The  works  which  any  drainage  board  may 
execute  outside  the  limits  of  their  district  shall  he, 
besides  the  works  mentioned  in  the  said  section, 
any  other  works  which  the  Commissioners  of 
Pubhc  Works  in  Ireland  shall  at  any  time, 
whether  before  or  after  the  completion  of  the 
works  within  the  district,  certify  to  be,  in  their 
opinion,  necessary  for  preventing  injury  to  lands 
outside  the  limits  of  the  district  by  reason  of  the 
drainage  works  executed  or  to  be  executed  by 
the  drainage  board  within  the  district :  Provided 
that  a  drainage  board  in  pursuance  of  the  powers 
conferred  by  this  Act — 

(1.)  Shall  not  acquire  any  lands  otherwise  than 

by  agreement ;  ana 
(2.)  Shidl  not  execute  any  works  within  the 
limits  of  the  district  of  any  other  drain- 
age board  without  the  consent  of  that 
board, 

unless  authorised  by  a  Provisional  Order  made  bv 
the  Commissioners  of  PubUc  Works  in  Ireland, 
and  confirmed  by  Parliament ;  and  the  said  Com- 
missioners may  nukke  such  order  in  the  like 
manner,  and  shall  have  for  the  purpose  the  like 
powers,  as  in  the  case  of  provisional  orders  under 
the  Drainage  and  Improvement  of  Lands  (Ireland) 
Act,  1863,  and  the  provisions  of  that  Act  with 
respect  to  provisional  orders  and  the  purchase  of 
lands  shall,  so  far  as  is  consistent  with  the  tenour 
thereof,  apply  for  the  purpose  of  provisional 
orders  and  the  purchase  of  lands  under  this  Act. 


3.  The  provisions  contained  in  the  Drainap^e 
and  Improvement  of  Lands  (Ireland)  Act,  18o3, 


as  amended  by  any  Act  or  Acts,  mth  respect  to 
compensation  to  persons  injuriously  affected  bv 
the  works  executea  by  a  drainaffe  board,  and  witn 
respect  to  the  expenses  of  arbitration,  and  the 
costs  and  expenses  of  the  Commissioners  of  Public 
Works,  and  with  respect  to  the  power  of  a  drain- 
age board  to  borrow  money,  and  to  loans  or 
advances  from  the  Commissioners  of  Public 
Works  to  a  drainage  board,  and  the  security  and 
repayment  thereof,  and  with  respect  to  the  main- 
tenance of  such  works,  shall  apply  as  if  the  works 
executed  by  a  drainage  board  under  this  Act 
were  works  executed  by  the  board  within  their 
district  in  accordance  with  the  provisions  of  the 
Drainage  and  Improvement  or  Lands  (Ireland) 
Act,  1863. 

For  the  purpose  of  providing  the  said  expenses 
of  executing  such  works,  and  for  compensation, 
and  all  other  expenses  incident  thereto,  the  Com- 
missioners of  Public  Works  shall,  upon  the  com- 
pletion of  such  works,  or  whenever  they  think  fit, 
m>m  time  to  time,  make  an  order  declaring  that 
the  amount  mentioned  in  such  order  shall  be 
charged  upon  the  lands  in  the  district  of  the 
drainage  board  which  executed  the  works,  and  the 
proprietors  thereof  respectively;  and  in  such 
order  the  Conunissioners  shall  declare  the  parties 
by  whom  and  the  respective  proportions  in  which 
the  amount  mentioned  in  such  order  shall  be 
paid,  and,  where  any  moneys  have  been  lent  by 
the  Commissioners,  the  time  or  times  of  repayment 
to  the  Conmiissioners.  In  making  such  order, 
the  Commissioners  shall  have  regaid  to  the  final 
award  imder  the  Drainage  and  Improvement  of 
Lands  Act  (Ireland),  1863,  in  the  district  for 
which  such  order  shall  be  made ;  and  the  Com- 
missioners may  also  insert  in  any  such  order  all 
such  other  determinations,  matters,  and  things  as 
thev  may  think  necessary  and  proper. 

Every  such  order  made  by  the  Commissioners 
under  this  Act  shall  have  all  the  force  and  validity 
of  a  charging  order  made  by  them  under  the 
Drainage  Maintenance  Act,  1866. 


Chap.  28. 
Census  {Ireland)  Aeiy  1880. 


ABSTRACT  OP  THK   BNACTMBNTS. 


1.  Interpretations  of  terms. 

2.  Account  ofpopuiation  to  be  taken. 

3.  By  wlum  the  account  shall  be  taken. 

4.  Masters,  ^e.  of  gaols,  ^c.  to  be  appointed  enumerators  of  the  inmates  thereof. 
6.  Forms,  ^c.  to  be  furnished  for  their  use. 

6.  Power  to  make  the  inquiry. 
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7.  Penalty  for  refusing  to  answer,  or  for  giving  false  answers, 

8.  Penalhf  on  persons  employed  if  guilty  ofwilfid  default  or  neglect. 

9.  Proceedings  how  to  oe  taken,  and  penalties  recovered  and  applied,    AppUcatum  tf  fines  and 

penalties  imposed, 

10.  The  persons  taking  the  accounts  to  certify  and  affirm  as  to  their  correctness,  and  deliver  tkem  to 

the  officer  appointed  to  receive  them.    Such  officer  to  transmit  them  to  the  oJUce  of  the  CMef 
Secretary,    An  Abstract  thereof  to  be  laid  before  Parliament, 
11.  Punishment  of  persons  wilfully  making  false  affirmation  or  declaration. 


An  Act  for  taking  the  Census  in  Ireland. 

(26th  August  1880.) 

Whbrbas  it  is  expedient  to  take  the  census 
of  Ireland  in  the  year  one  thousand  eight 
hundred  and  eiffhty-one : 

Be  it  enactea  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  In  this  Act, — 

The  term  "  Lord  Lieutenant  *'  shall  mean  the 
Lord  Lieutenant  or  other  chief  governor  or 
governors  of  Ireland : 

The  tenna  "chief  secretary**  and  ''under 
secretary'*  shall  mean  respectively  the  chief 
secretaiy  and  under  secretary  to  the  Lord 
Lieutenant. 

2.  An  account  of  the  population  of  Ireland 
ahall  be  taken  at  the  time  and  in  the  manner 
herein-after  directed. 

3.  Such  officers  and  men  of  the  police  force  of 
Dublin  metropolis,  and  of  the  Royal  Irish  C!on- 
stabulary,  as  the  Lord  Lieutenant  shall  direct, 
together  with  such  other  competent  persons  as 
the  Lord  Lieutenant  shall  appoint  to  assist 
therein,  shall,  upon  Monday  the  fourth  day  of 
April  and  one  or  more  next  consecutive  days  in 
the  year  one  thousand  eight  hundred  and  eighty- 
one  as  the  said  Lord  Lieutenant  shall  fix,  severally 
visit  every  house  within  such  districts  as  may  be 
assigned  to  them  respectively,  and  take  an  ac- 
count in  writing,  according  to  such  instructions 
as  may  be  given  to  them  by  the  chief  or  under 
secretary  of  the  number  of  persons  who  abode 
therein  on  the  night  of  Sunday  the  third  dav  of 
AprQ  one  thousand  eight  hundred  and  eighty- 
one,  and  of  the  sex,  age,  religious  profession, 
birthplace,  and  occupation  of  all  such  persons ; 
and  shall  also  take  an  account  of  the  number  of 
inhabited  houses  and  of  uninhabited  houses  and 
of  houses  then  building  within  such  districts 
respectively;  and  shall  also  distinguish  those 
parishes  and  places,  or  parts  of  parishes  and 
places,  within  each  district  respectively,  which 
are  within  the  limits  of  any  city  or  borough  re- 
turning a  member  or  members  to  serve  in 
Parliament;  and  shall  also  take  an  account  of 


all  such  further  particulars  as  by  such  instrac- 
tions  they  may  be  directed  to  inauire  into  ;  and 
fjl  the  expenses  which  shall  be  incurred  by 
authority  of  such  Lord  Lieutenant  under  this 
Act,  suDJect  to  the  sanction  of  the  Commis- 
sioners of  Her  Majesty's  Treasury,  shall  be  paid 
out  of  such  moneys  as  shall  be  provided  by 
Parliament  for  that  purpose. 

4.  The  governor,  master,  or  keeper  of  every 
gaol,  prison,  or  house  of  correction,  workhoose, 
hospitolx  or  lunatic  asylum,  and  every  banack 
master,  and  every  master  or  keeper  of  every 

Sublic  or  charitable  institution  which  ahall  be 
etermined  upon  by  the  Lord  lieutenant^  shall 
act  as  the  enumerator  of  the  inmates  thweof,  and 
shaU  be  bound  to  conform  to  such  instnictiona 
as  shall  be  sent  to  him  by  the  authority  of  the 
Lord  Lieutenant  for  obtaining  the  retunis 
required  by  this  Act,  so  far  as  may  be  practicable 
with  respect  to  such  inmates. 

5.  For  the  more  effectual  obtaining  of  sodi 
accounts,  the  chief  or  under  secretary  ahaU  pre- 
pare and  cause  to  be  printed  such  forms  and 
mstructions  for  the  use  of  the  several  persoDs 
who  shaU  be  appointed  as  aforesaid  to  take  or 
certify  the  said  accounts  as  he  shall  deem 
necessary. 

6.  The  better  to  enable  such  parsons  to  take 
the  said  accounts,  they  are  hereby  autboriaed  and 
empowered  to  ask  all  such  questions  of  aD 
persons  within  their  respective  districtB,  re- 
specting themselves  or  the  persons  oonstitating 
their  respective  families,  and  of  idl  such  fmihcr 
particulars  as  shall  be  necessary  for  the  poipoae 
of  taking  the  said  accounts. 

7.  Every  person  refusing  to  answer  or  wil- 
fully giving  a  false  answer  to  anv  such  questions, 
ana  every  person  in  any  way  wilfully  obstructing 
such  persons  in  the  execution  of  the  duties 
required  of  them  under  this  Act,  shall  for  every 
such  refusal,  false  answer,  or  wilful  obstiuetioii, 
on  proof  thereof  being  made  before  an^  justice 
or  justices  at  petty  sessions  for  tiie  dismt  in 
which  such  person  shall  reside,  or,  if  such  person 
shall  reside  within  the  police  district  of  Dublin 
metropolis,  before  anv  of  the  divisional  justioes 
of  such  district,  on  the  testimony  of  one  or 
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credible  witnesses,  forfeit  a  sum  not  exceeding 
fiye  pounds,  at  the  discretion  of  the  said  justice 
or  justices  before  whom  such  complaint  shall  be 
so  made :  Provided  always,  that  no  person  shall 
be  subject  to  such  forfeiture  for  refusing  to  state 
his  rehgious  profession. 

8.  Every  member  of  the  said  police  force  or  of 
the  Royal  Irish  Constabulary,  or  other  person, 
who  shall  be  so  appointed  to  take  the  said 
accounts,  or  to  assist  therein,  who  shall  make  any 
wilful  neglect,  default,  or  falsification  in  any 
matters  relating  to  the  said  accounts,  shall  for 
every  such  neglect,  default,  or  falsification,  on 
proof  thereof  being  made  before  any  justice  or 
justices  at  petty  sessions  for  the  district  in  which 
he  shall  so  act,  or  in  case  such  member  of  the 
police  or  constabulary  force,  or  other  person,  shall 
act  for  the  police  district  of  Dublin  metropolis, 
before  any  of  the  divisional  justices  of  such 
district,  on  the  testimony  of  one  or  more  credible 
witnesses,  forfeit  a  sum  not  exceeding  five  pounds 
nor  less  than  forty  shillings,  at  the  discretion  of 
the  said  justice  or  justices  before  whom  such 
complaint  shall  be  so  made. 

9.  All  proceedings  under  this  Act,  as  to  com- 
pelling the  appearance  of  such  member  of  the 
said  police  force  or  of  the  Royal  Irish  Con- 
stabulary force,  or  other  person,  or  of  any  witness, 
and  as  to  the  hearing  and  determination  of  such 
complaints,  or  any  other  matter  relating  thereto, 
and  as  to  the  application  of  fines,  amerciaments, 
and  forfeited  recognizances,  imposed  or  levied 
under  this  Act  at  petty  sessions,  shall  be  subject 
in  all  respects  to  the  provisions  of  the  Petty 
Sessions  (Irehmd)  Act,  1861,  as  the  same  is 
amended  by  the  Petty  Sessions  Clerk  (Ireknd) 
Act,  1868,  (when  the  case  shall  be  heard  in  any 
petty  sessions  district,)  and  to  the  provisions  of 
the  Acts  relating  to  the  divisional  police  offices 
(when  the  case  shall  be  heard  in  the  police  district 
of  Dublin  metropolis),  so  far  as  the  swd  pro- 
visions shall  be  consistent  with  anv  special  pro- 
visions  of  this  Act ;  and  when  any  fine  or  penalty 
is  imposed  at  any  of  the  divisional  police  offices  of 
Dublin  metropolis,  under  the  provisions  of  this 


Act,  such  fines  and  penalties  shall  be  paid  oyer 
to  the  same  purposes  and  appropriated  and  appilied 
in  the  same  manner  as  is  now  by  law  authorised 
in  respect  of  fines  and  penalties  imposed  at  such 
divisional  police  offices  respectively. 

10.  The  said  several  persons  so  appointed  to 
take  the  said  accounts,  or  to  assist  therein^  shall 
sign  and  certify  the  same,  and  make  solemn 
affirmation  before  any  justice  of  the  peace  within 
the  coimty,  to  the  effect  that  the  said  account  has 
been  truly  and  faithfully  taken  by  him  (or  them), 
and  that  to  the  best  of  his  (or  their)  knowledge 
the  same  is  correct,  so  fiur  as  may  be  known,  and 
shall  deliver  the  same  to  such  officer  of  the  said 
police  force,  or  of  the  Royal  Irish  Constabulary, 
or  other  person,  as  may  be  appointed  by  the  Lord 
Lieutenant  to  receive  the  same,  within  each 
county,  citv,  town,  or  place ;  and  such  officer  or 
person  shall  examine  the  same,  and  cause  any 
defect  or  inaccuracy  which  may  be  discovered 
therein  to  be  supplied  or  corrected,  so  far  as  may 
be  possible,  and  shall  certify  and  transmit  the 
same  to  the  General  Rc^^ister  Office,  in  such 
manner  and  within  such  time  as  the  Lord  lieu- 
tenant shall  direct,  and  the  same  shall  be  digested 
and  reduced  into  order  under  the  direction  of  the 
chief  or  under  secretary,  by  the  Registrar  General 
of  Births  and  Deaths  in  Ireland,  and  by  such 
other  person  or  persons  as  the  Lord  Lieutenant 
shall  appoint  for  that  purpose;  and  an  abstract 
thereof  shall  be  laid  before  both  Houses  of  Parlia- 
ment within  twelve  months  after  the  day  on 
which  the  said  account  shall  be  taken,  or  (if 
Parliament  be  not  then  sitting)  within  the  fint 
fourteen  days  of  the  session  next  ensuing. 

11.  Every  solemn  affirmation  or  declaration 
made  or  signed  under  the  authority  of  this  Act 
shall  be  of  tiie  same  force  and  effect  as  if  the 
person  making  such  affirmation  or  declaration 
had  taken  an  oath  in  the  usual  form,  so  that  if 
the  person  making  such  affirmation  or  declaration 
shall  be  convicted  of  having  therein  wilfully  and 
falsely  affirmed  or  declared  any  matter  or  thing, 
he  shall  be  subject  to  the  same  pains,  penalties, 
and  forfeitures,-  to  which  persons  convicted  of 
wilful  perjury  are  subject. 


Chap.  29. 
Catirts  of  Justice  Building  Amendment  Actj  1880. 


ABSTRACT  OP  THB  BNACTMBNTS. 

1.  As  to  certificate  by  Lord  Chancellor  for  payment  of  balance,  ^c.  on  tranrference  of  business. 

2.  Vesting  order, 

3.  Short  iUle. 
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An  Act  to  amend  the  Courts  of  Justice 
Building  Act,  1866. 

(26th  August  1880.) 

Whereas  by  the  Courts  of  Justice  Building 
Act,  1865,  it  was,  among  other  things,  provided 
that  certain  buildings  erected  on  land  formerly 
part  of  the  gardens  of  the  Honourable  Society 
of  Lincoln's  Inn,  xmder  the  authority  of  two 
statutes  (local  and  personal)  passedf  in  the 
fifteenth  year  of  the  reign  of  King  George  the 
Third,  chapters  twenty-two  and  fifty-six,  might, 
after  they  should  have  ceased  to  be  used  for  the 
purposes  authorised  by  the  said  Acts,  be  re- 
purchased by  the  Society  of  Lincoln's  Inn  upon 
the  terms  therein  mentioned,  and  that  a  certain 
court  erected  in  Lincoln's  Inn  for  the  sittings 
of  the  Vice-Chancellor  of  England,  under  the 
authority  of  another  Act  (local  and  personal) 
passed  in  the  fifty-sixth  year  of  the  reign  of  King 
George  the  Third,  chapter  eighty-four,  should  be 
discharged  of  the  trusts  decliu^d  by  the  said  last- 
mentioned  Act,  and  become  the  exclusive  pro- 
perty of  the  said  Society  without  any  payment, 
and  that  the  said  Society  should  be  repaid  cer- 
tain principal  sums  from  time  to  time  since  the 
year  one  thousand  eight  hundred  and  forty  ex- 
pended out  of  their  funds  in  the  erection  and 
fitting  up  of  courts  for  the  use  of  the  judges  of 
the  Court  of  Chancery,  and  otherwise  for  the 
benefit  of  the  said  court ;  and  that  it  should  be 
lawful  for  the  Lord  Chancellor  to  settle  an  ac- 
count with  the  said  Society,  and  to  order  the 
balance  of  such  account  to  be  paid  in  the  manner 
therein  mentioned,  and  thereupon  to  make  an 
order  that  the  said  land  and  buildings  do  vest  in 
the  trustees  for  the  time  being  of  the  real  estates 
of  the  said  Society;  but  that  this  enactment 
should  not  take  efPect  until  after  the  Lord  Chan- 
cellor should  certify  under  his  hand  to  the 
Treasury  that  the  business  conducted  in  the  said 
buildings  and  courts,  or  any  part  thereof,  had 
been  transferred  to  the  buildups  authorised  to 
be  erected  under  the  Courts  of  Justice  Concen- 
tration (Site)  Act,  1865,  and  such  certificate 
should  have  been  filed  in  the  Report  Office  of 
the  Court  of  Chancery;  and  that  the  option  of 
repurchasing  the  said  sites,  and  purchasing  the 
said  erections  and  buildings  respectively,  might 
be  exercised  by  the  said  Society  at  any  time 
within  two  years  after  notice  to  the  treasurer  of 
the  said  Society  of  the  filing  of  such  certificate : 

And  whereas  the  buildings  erected  under  the 
said  Acts  of  the  fifteenth  year  of  the  reign  of 
King  George  the  Third  have  ceased  to  be  re- 
quired or  used  for  any  of  the  purposes  authorised 
by  the  said  Acts,  but  the  courts  mentioned  in  the 


said  Courts  of  Justice  Building  Act,  1865,  an 
still  required  and  used  for  the  purpoees  therein 
mentioned : 

And  whereas  it  may  be  doubtful  whether, 
under  the  said  Courts  of  Justice  Building  Act, 
1865,  the  certificate  thereby  required  can  be 
given  by  the  Lord  Chancellor  until  the  whole  of 
the  business  transacted  in  the  buiJ  dings  and 
courts  therein  mentioned  has  been  transferred  to 
the  buildings  authorised  to  be  erected  under  the 
Courts  of  Justice  Concentration  (Site)  Act,  1865, 
and  it  is  expedient  that  such  doubts  should  be 
removed : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  rf 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  ParUament,  assembled  and 
by  the  authority  of  the  same,  as  follows  : 

1.  It  shall  be  lawful  for  the  Lord  Chancellor 
to  give  a  separate  certificate,  pursuant  to  the 
Courts  of  Justice  Building  Act,  1865,  as  to  each 
and  every  part  of  the  buildings  and  courts 
therein  mentioned  from  which  the  business  con- 
ducted therein  before  the  passing  of  that  Act  has 
been  now  or  shall  be  from  time  to  time  trans- 
ferred to  the  buildings  authorised  to  be  erected 
under  the  Courts  of  Justice  Concentration  (Site) 
Act,  1865  ;  and  the  settlement  of  the  aoooant 
and  the  payment  of  the  balance  provided  for  by 
the  said  Courta  of  Justice  Builtog  Act,  1865, 
and  the  order  to  be  made  by  the  Lord  Chaocellor 
after  such  payment,  shall  be  deferred  until  such 
certificates  or  certificate  shall  have  been  given  as 
to  the  whole  of  such  buildmgs  and  courts,  unless 
the  Lords  Commissioners  of  Her  MMesty's 
Treasury  and  the  Honourable  Society  3  lin- 
coin's  Inn  shall  otherwise  agree  as  to  any  part 
of  the  said  buildings  and  courts,  or  of  the  ac- 
counts relating  thereto,  which  thcv  shall  have 
power  and  are  hereby  authorised  to  So. 

2.  If  the  Lords  Commissioners  of  Her  Ma- 
jesty's Treasury  and  the  said  Society  of  Linooln*! 
Inn  shaU  so  agree,  the  Lord  Chancellor  may 
from  tune  to  time  make  a  separate  vt»ting  order 
as  to  any  parts  or  part  of  the  said  buildii»  and 
courts  which  shall  no  longer  be  required  for  any 
of  the  uurposes  aforesaid ;  and  every  such  vesting 
order  shaU,  as  to  such  parts  or  part  of  the  tM 
buUdmgs  and  courts,  have  the  same  operatioo 
and  effect  as  the  vesting  order  providedfor  by 
the  said  Act  would  have  had  as  to  all  the  said 
buildings  and  courts, 

.^  ^\P^^^  ^^  ™»y  te  cited  for  all  purposes  as 
*^e  Courts  of  Justice  Building  Amendmea^ct, 
1880« 
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Chap.  30. 
Consolidated  Fund  {No.  2)  Act^  1880  {Session  2\ 


ABSTRACT  OP  THE   BNACTMBNT8. 

1.  Issue  0/10,818,274/.  out  of  the  Consolidated  Fund  for  the  service  of  the  year  ending  Zist  March  1881. 

2.  Power  to  the  Treasury  to  borrow, 

3.  Short  title. 


An  Act  to  apply  the  sum  of  Ten  million 
eight  hundied  and  eighteen  thousand 
two  hundred  and  seventy-four  pounds 
out  of  the  Consolidated  Fund  to  the 
service  of  the  year  ending  on  the 
thirty-first  day  of  March  one  thou- 
sand eight  hundred  and  eighty-one. 

(26th  August  1880.) 

Most  Gracious  SovereigD, 

We,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your 
Majesty  in  this  session  of  Parliament,  have 
resolved  to  grant  unto  Your  Majesty  the  sum 
herein-after  mentioned;  and  do  theraore  most 
humbly  beseech  Your  Muesty  that  it  may  be 
enacted ;  and  be  it  enactea  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  The  Commissioners  of  Her  Majesty's  Trea- 


sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Mi^esty 
for  the  service  of  the  year  ending  on  the  thirty- 
first  day  of  March  one  thousand  eight  hundred 
and  eighty-one  the  sum  of  ten  million  eight 
hundred  and  eighteen  thousand  two  hundred  and 
seventy-four  pounds. 

2.  The  Commissioners  of  the  Treasury  may 
borrow  from  time  to  time  on  the  credit  of  the 
said  sum,  any  sum  or  sums  not  exceeding  in  the 
whole  the  sum  of  ten  million  eight  hundred  and 
eighteen  thousand  two  hundred  and  seventy-four 
pounds,  and  shall  repay  the  moneys  so  borrowed 
with  interest  not  exceeding  five  pounds  per 
centum  per  annum  out  of  the  growing  produce 
of  the  Consolidated  Fund  at  any  period  not  later 
than  the  next  succeeding  quarter  to  that  in  which 
the  said  moneys  were  borrowed. 

Any  sums  so  borrowed  shall  be  placed  to  the 
credit  of  the  account  of  Her  Mi^^sty's  Exchequer, 
and  shall  form  part  of  the  said  Consolidated 
Fund,  and  be  available  in  any  manner  in  which 
such  fund  is  available. 

3.  This  Act  may  be  cited  as  the  Consolidated 
Fund  (No.  2)  Act,  1880  (Session  2). 


Chap.  31. 
Railways  Construction  Amendment  {Ireland)  Act,  1880. 


ABSTRACT   OF  THB   KNACTMBNTS. 

1.  Short  title. 

2.  Issue  of  certificate  when  Parliament  is  not  sitting. 

3.  Issue  of  certificate  when  Parliament  is  sitting, 

4.  Advertisements  of  application. 

5.  Award  of  borrowing  powers  to  railway  companies. 

6.  Application  of  27  ^28  Vict.  c.  121. 

7.  Extent  of  Act. 

8.  Duration  of  Act. 
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An  Act  to  amend  the  Railways   Con- 
struction Facilities  Act,  1864. 

(26th  August  1880.) 
WiiBRBAS  by  the  RailwaTS  Construction  Faci- 
lities Act  it  has  been  necessary  for  the  Board  of 
Trade  to  lay  before  both  Houses  of  Parliament 
a  draft  of  the  certificate  which  it  is  empowered 
to  grant  in  certain  cases  for  the  construction  of 
railways: 

And  whereas  it  is  desirable  to  iiEunlitate  the 
construction  of  certain  railways  in  Ireland  during 
the  present  and  coming  year : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesbr,  by  and  with  the  adyice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Conmions,  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Railways  Con- 
struction Amendment  (Ireland)  Act,  1880. 

2.  During  the  years  one  thousand  eight  hun- 
dred and  eighty  and  one  thousand  eight  hundred 
and  eighty-one.  the  Board  of  Trade  may,  if  Par- 
liament is  not  sitting,  when  the  Board  nas  settled 
the  draft  ocartificate  referred  to  in  the  Railways 
Construction  Facilities  Act,  1864,  at  once  issue 
their  certificate  for  any  Irish  railways  now 
scheduled  in  the  Relief  of  Distress  (Ireland) 
Amendment  Act,  1880,  and  it  shall  not  be  neces- 
sary to  refer  to  either  House  of  Parliament  or  to 
li^  a  draft  of  such  certificate  before  either  House 
of  Parliament. 

3.  If  Parliament  is  sitting  when  the  draft  cer- 
tificate is  settled  by  the  Board  of  Trade,  such 
draft  certificate  shall  be  laid  before  both  Houses 
of  Parliament  for  two  weeks  instead  of  six  weeks 
as  spedfied  in  section  sixteen  of  the  Railways 


Construction  Facilities  Act,  1864,  and  if  notiMr 
House  of  Parliament  within  the  period  of  two 
weeks  thinks  fit  to  resolye  that  the  oertxficaie 
ought  not  to  be  made,  then  as  soon  as  the  period 
of  two  weeks  after  the  laying  of  the  draft  cer- 
tificate before  both  Houses  of  Parliament  has 
expired,  the  Board  of  Trade  may  make  and  issue 
a  certificate  in  conformity  with  such  draft. 

4.  Notwithstanding  anything  to  the  oontniy 
in  the  Ridlways  Construction  Padlities  Act, 
1864,  and  the  regulations  scheduled  thereto,  the 
adyertisements  of  the  application  may  be  made 
at  any  time,  and  may  state  that  objectiuns  or 
representations  must  be  made  within  twenty-one 
days  from  the  date  of  such  adyertisement,  and 
any  objection  or  representation  not  made  within 
such  period  of  twenty-one  days  shall  be  deemed 
not  to  haye  been  made  within  the  period  limited 
by  the  said  Act. 

5.  The  Board  of  Trade  may,  if  thtj  think  fit, 
in  their  certificate,  award  for  any  railway  scheduled 
in  the  schedule  of  the  Relief  of  Distress  (Iidand) 
Amendment  Act,  1880,  borrowing  powers  not 
exceeding  one  half  of  the  amount  of  the  shsie 
capital  authorised  by  the  certificate. 

6.  All  the  proyisions  of  the  Railways  Con- 
struction Facihties  Act,  1864,  shall  i^ply  to  the 
making  and  effect  of  eveiy  such  certificate, 
except  when  inconsistent  with  the  pxoyisioiis  of 
this  Act. 

7.  This  Act  shall  extend  to  Ireland  only. 

8.  This  Act  shall  expire  on  the  thirty-first  day 
of  December  one  thousand  eight  hundred  sod 
eightjf-one,  except  as  regards  any  apphoatioo 
pendmg  at  that  date. 


Chap.  32. 
Bastardy  Orders  Act,  1880. 


ABSTRACT  OP  THB   BNACTMSNTS. 

1.  Confirmation  of  orders. 

2.  Short  title. 


An  Act  to  render  valid  certain  Orders  in 
Bastardy.  (26th  August  1880.) 

Whbrkas  by  the  Bastardy  Laws  Amendment 
Act,  1873,  it  was  enacted  that  the  Local  Govern- 
ment Bowd  might  issue  such  new  or  altered  forms 
of  proceedings  in  Txiatters  of  bastardy  as  they 


should  deem  necessary  or  expedient  for  giTing 
effect  to  the  provisions  of  that  Act  moA  ttie 
Bastardy  Laws  Amendment  Act,  1872 ;  and  the 
said  Board  issued  certain  forms  accordingly : 

And  whereas  many  orders  in  bastardy  have 
been  made  which  are  not  in  accordance  with  the 
forma  so  issued,  or  to  the  like  tenor  or  effedy  and 
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in  particular  the  words  *'  fbr  the  maintenance  and 
education  of  the  said  child  "  have  been  omitted 
from  tiie  said  orders,  and  questions  have  in  con- 
seouenoe  arisen  as  to  the  validity  of  the  same : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authorify  of  the  same,  as  follows : 


1.  An  order  so  made  as  aforesaid  before  the 
passing  of  this  Act  shall  not  be,  or  be  deemed  to 
ne,  in^id  by  reason  of  the  omission  from  such 
order  of  the  words  ''for  the  maintenance  and 
education  of  the  said  child,'*  or  words  to  the  like 
tenor  or  efPect. 

2.  This  Act  may  be  dted  as  the  Bastardy 
Orders  Act,  1880. 


Chap.  33. 
Post  Office  {Money  Orders)  Act,  1880. 


ABSTRACT  OF  THB   ENACTMENTS. 

1.  Poiwr  to  the  "Postmaster  General  to  issue  money  orders  inform  in  schedule  for  the  purpose  of  the 

transmission  of  small  sums. 

2.  Application  o/ 11  4-  12  Vict.  c.  88.,  and  laying  of  regulations  before  Parliament, 

3.  forgery  of  crossing  of  order. 

4.  Fraud  and  forgery. 

5.  Definitions. 

6.  Extension  (if  Acts  to  Channel  Islands  and  Isle  of  Man, 

7.  Short  title  and  constrttction. 

Schedule. 


An  Act  relating  to  Post  Office  Money 
Orders.  (7th  September  1880.) 

Whereas  by  the  Post  Office  Duties  Act,  1840, 
and  the  Post  Cmce  Money  Order  Act,  1848,  pro- 
vision is  made  for  the  transmission  of  small  sums 
of  money  through  the  Post  Office  by  means  of 
money  orders  under  regulations  made  by  Her 
Majesty's  Postmaster  General  for  the  time  being 
(in  this  Act  referred  to  as  the  Postmaster  General) 
with  the  concurrence  of  the  Commissioners  of 
Her  Migesty's  Treasury  (in  this  Act  referred  to  as 
the  Treasury),  and  it  is  expedient  to  make  further 
provision  with  respect  to  such  transmission : 

Beit  therefore  enacted  by  the  Queen's  most 
Excellent  Migesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 


1.  Subject  to  the  Post  Office  regulations  as 
defined  by  this  Act,  the  Postmaster  General,  with 
the  consent  of  the  Treasury,  may,  for  the  purpose 
of  the  transmission  of  smallsums  through  tiie  Post 
Office,  authorise  his  officers  or  any  of  them  to 
issue,  in  addition  to  the  money  orders  already 
authorised  by  law,  orders  in  the  form  set  forth  in 
the  schedule  to  this  Act,  and  such  orders  shall 
be  paid  in  the  manner  and  subject  to  the  condi- 
tions prescribed  by  the  said  regulations,  and  shall 
be  deemed  to  be  money  orders  within  the  meaning 
of  the  said  regulations,  and  shall,  like  other 
money  orders,  be  exempt  Arom  stamp  duty. 
Provided  that — 

(1.)  Any  such  order  shall  be  for  one  of  the 
amounts  following;  and  in  respect 
thereof  the  following  poundage  shall  be 
taken  for  the  use  of  Her  Migesty ;  that 
is  to  say. 


Amount. 

Poondage. 

One  shilling        .---.--- 

One  shilling  and  sixpence            ...... 

Half-a-crown       -..--            ... 
Five  shillings       --.----- 

Seven  shillings  and  sixpence        ....-- 

Ten  shillings        ---...-. 
Twelve  shillings  and  sixpence      ...... 

Fifteen  shillings  -           -           .. 

Seventeen  shillings  and  sixpence            ..... 

Twenty  shillings              ....... 

One  halfpenny. 
One  halfpenny. 
One  penny. 
One  penny. 
One  penny. 
Twopence. 
Twopence. 
Twopence. 
Twopence. 
Twopence. 
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(2.)  Any  such  order  shall  not  be  issued  until 
the  amount  of  the  order  and  the 
poundage  have  been  paid  to  the  officer 
issuing  the  same : 

(3.)  After  the  expiration  of  three  months  from 
the  last  day  of  the  month  in  which  any 
such  order  is  issued  by  the  Post  Office, 
the  order  shall  be  payable  only  on  pay- 
ment in  the  prescribed  manner  of  a 
commission  eoual  to  the  amount  of  the 
original  pounaage^  with  the  addition  (if 
more  than  three  months  have  elapsed 
since  the  said  expiration)  of  the  amount 
of  the  original  poundage  for  every 
further  period  of  three  months  which 
has  so  elapsed,  and  for  every  portion  of 
any  such  period  of  three  months  over 
and*  above  every  complete  period : 

(4.)  No  interest  shall  be  payable  in  respect  of 
an  order  issued  under  this  Act. 

2.  Subject  to  any  Post  Office  regulations,  the 
Post  Office  Money  Order  Act,  1848,  shall  apply 
as  well  to  orders  issued  under  this  Act  as  to  all 
other  money  orders  issued  in  pursuance  of  the 
said  Act  of  1848,  with  this  addition,  that  all  Post 
Office  regulations  in  relation  to  orders  issued 
under  this  Act  shall  be  published  in  the  London 
Gazette,  and  shall  be  laid  before  both  Houses  of 
Parliament  within  fourteen  days  after  thev  are 
made  if  Parliament  be  then  in  session, 'and  if  not, 
within  fourteen  days  after  the  commencement  of 
the  then  next  session  of  Parliament. 

3.  Any  person  who,  with  intent  to  defraud, 
obliterates,  adds  to,  or  alters  any  such  lines  or 
words  on  an  order  issued  under  this  Act  as 
would,  in  the  case  of  a  cheque,  be  a  crossing  of 
that  cheque,  or  knowingly  offers,  utters,  or 
disposes  of  any  order,  with  such  fraudiilent 
obliteration,  addition,  or  alteration,  shall  be 
guilty  of  felony,  and  be  liable  to  the  like  punish- 
ment as  if  such  order  were  a  cheque :  F^vided 
always,  that  any  banker  or  corporation  or  com- 
pany acting  as  bankers  in  the  united  Kingdom 
who,  in  collecting  in  such  capacity  for  any 
principal,  shall  have  received  payment  or  been 
allowed  |by  the  Postmaster  General  in  account  in 
respect  of  any  money  order  issued  under  this 
Act,  or  of  any  document  purporting  to  be  such  a 
money  order,  shall  not  incur  liability  to  anyone 
except  such  principal  by  reason  of  having 
received  such  payment  or  allowance,  or  having 
held  or  presented  such  order  or  document  for 
payment ;  but  this  section  shall  not  relieve  any 
prmdpal  for  whom  such  order  or  document  shall 
nave  been  so  held  or  presented  of  any  liability  in 
respect  of  his  possession  of  the  same  or  of  the 
proceeds  thereof. 


4.  (1.)  The    enactments    providing   for   the      "  ment  of  the   Post    Office,"    is  in 


punishment  of  offienoes  relating  to  stamp  dnfcieB 
shall  apply  in  like  manner  as  if  the  poundage 
under  this  Act  were  a  stamp  duty. 

(2.)  Sections  nineteen,  twenty-two,  twenty- 
three,  twenty-six,  twenty-nine,  and  tbiiiy  of  ue 
Post  Office  Duties  Act,  1840,  (which  felate  to 
dies  and  paper,  and  to  plates  and  insitnimenta, 
and  to  moidds,  frames,  instruments,  and  ma- 
chinery for  the  making  of  paper,  and  to  the 
punishing  of  fraud,)  shall  apply  as  if  herein 
re-enacted,  with  the  substitution  of  poundage 
under  this  Act  for  the  duties  therein  mentioned, 
and  of  orders  under  this  Act  for  the  envelopes 
therein  mentioned. 

(3.)  An  officer  of  the  Post  Office  who  re-issues 
an  order  previously  paid  shall  be  deemed  to  have 
issued  the  order  with  a  fr«udulent  intent  within 
the  meaning  of  section  four  of  the  Post  Office 
(Money  Orders)  Act,  1848,  and  shaU  be  punished 
accordingly,  and  that  section  as  amendea  by  this 
Act  shall  extend  to  an  offence  when  conunitted 
in  the  Channel  Islands  or  the  Isle  of  Man  in  like 
manner  as  if  they  were  mentioned  in  that  section 
after  Ireland,  and  penal  servitude  were  substituted 
for  transportation. 

(4.)  An  order  under  this  Act  shall  be  deemed 
to  be  an  order  for  the  payment  of  money  and  a 
valuable  security  withm  the  meaning  of  the 
Post  Office  Acts  and  of  the  Forgery  Act,  I86I, 
(that  is  to  say,  the  Act  of  the  twenty-fourth  and 
twenty-fifth  years  of  the  reign  of  Her  present 
Majesty,  chapter  ninety-eight,)  and  of  section 
one  of  the  Larceny  Act,  1861,  and  of  any  other 
law  relating  to  forgery  or  stealing,  whio^  is  for 
the  time  being  in  force  in  any  part  of  tiie  United 
Kingdom,  the  Channel  Islands,  or  Isle  of  Man. 

5.  For  the  purposes  of  this  Act,  unless  the 
context  otherwise  requires — 

The  expression  "Post  Office  regulaticms " 
means  regulations  or  restrictions  from  time 
to  time  made  in  pursuance  of  the  Post  Office 
(Money  Orders)  Act,  1848,  as  amended  \sf 
this  Act : 

The  expression  **  prescribed  "  means  prescribed 
by  the  Post  Office  regulations  for  the  time 
being  in  force. 

6.  The  Post  Office  (Money  Orders)  Acts,  1848 
and  1880,  shall  extend  to  the  Channel  Islands 
and  the  Isle  of  Man,  and  the  Royal  Courts  of 
the  Channel  Islands  shall  register  the  same 
accordingly. 

7.  This  Act  may  be  cited  as  the  Post  Office 
(Money  Orders)  Act,  1880. 

The  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  Her  present  M^esty, 
chapter  eighty-ei^ht,  intituled  ''An  Act  for 
"  further  regulatmg  the  Money  Order  Depart- 

-  -  Act 
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xefened  to  and  may  be  cited  as  the  Post  Office 
(Money  Orders)  Act,  1848. 
This  Act  shall  be  construed  as  one  with  the 


Post  Office  (Money  Orders)  Act,  1848,  and  the 
two  Acts  may  be  cited  together  as  the  Post 
Office  (Money  Orders)  Acts,  1848  and  1880. 


-oo;;4^0e. 


SCHEDULE. 


Form  op  Order. 


Postal  Order  for  *[Five  Shillings]. 


Alter 


[N«iie  of  Issuing  Office.]      J^SSSl*'" 
[Number  of  Order.] 


Inland 
^Reyenne  Stamp.' 


Postal  Order 
•rOne 
Penny.] 


To   the   Postmaster  in  charge  of  the   Money  Order   Office 

att  Pay  tot  at 

any  time  within  three  calendar  months  from  the  last  day  o  f  the 
month  of  issue  the  sum  of  *[five  shillings]  on  account  of  Her 
Majesty's  Postmaster  General. 


Issuing  Office 

Stamp, 

with  date. 


Postmaster. 


t  The  person  to  whom  this  Order  is  issued  must,  before  parting  with  it,  fill  in  the  name  of  the 
person  to  whom  the  amount  is  to  be  paid,  and  may  fill  in  the  name  of  the  Money  Order  Office  at 
which  the  amount  is  to  be  paid. 

The  person  so  named  must  sign  the  receipt  at  the  foot  hereof,  and  must  also  fill  in  the  name  of 
the  Money  Order  Office,  if  that  has  not  been  already  done. 


1.  If  this  order  be  crossed  *' 


&  Co.**  payment  will  only  be  made 


through  a  banker,  and  if  the  name  of  a  banker  is  added  payment  will  only  be  made  through 
that  banker. 

2.  After  this  order  has  once  been  paid,  to  whomsoever  it  is  paid,  the  Postmaster  General  will  not 

be  liable  for  any  further  claim. 

3.  If  any  erasure  or  alteration  be  made,  or  if  this  order  is  cut,  defaced,  or  mutilated,  payment 

may  be  refused. 

4.  The  regulations  under  which  this  order  is  issued  allow  the  postmaster  to  refuse  or  delay  the 

payment  of  this  order,  but  he  must  at  once  report  his  reasons  for  so  doing  to  the  Postmaster 
Geneial. 

5.  After  the  expiration  of  three  months  from  the  last  day  of  the  month  of  issue  this  Order  will 

be  payable  only  on  payment  of  a  commission  equal  to  the  amount  of  the  original  poundage, 
with  the  addition  (if  more  than  three  months  have  elapsed  since  the  said  expiration)  of  the 
amount  of  the  original  poundage  for  every  further  period  of  three  months  which  has  so 
elapsed,  and  for  every  portion  of  any  such  period  of  three  months  over  and  above  every 
complete  period. 


Paying  Office 

Stamp, 

with  date. 


Gancellinff  this 
Order. 


Received  the  above-named  sum. 


JSignature. 
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Chap.  34. 
Debtors  {Scotland)  Actj  1880. 


ABSTRACT  OP  THB   BNACTMSNT8. 

1.  Short  title. 

2.  Extent  of  Act. 

3.  Commencement  of  Act. 

Abolition  of  Imprisonment  for  Debt. 

4.  Abolition  of  imprisonment  for  debt,  with  certain  exceptions. 

5.  Discharge  of  persons  in  custody  at  the  commencement  of  this  Act. 

Notour  Bankruptcy. 

6.  New  mode  of  constituting  notour  bankruptcy. 

Cessio  bonorum. 

7.  Debtor,  who  is  notour  bankrupt,  may  apply  for  cessio, 
S.  Cessio  at  instance  of  creditor. 

9.  Procedure  in  cessio  at  instance  of  creditor. 

Miscellaneous. 

10.  Periodical  report  by  governor  as  to  civil  prisoners.    Sheriff  *s  powers  thereon. 
\l.  No  court  fees,  stamp  duties,  or  Government  payments  exigible, 

12.  Bank  notes,  money,  ^c.  in  possession  of  a  baf^rupt  may  be  seized  under  warrant  from  sheriff. 

Punishment  of  Fraudulent  Debtors, 

13.  Punishment  of  fraudulent  debtors  in  certain  specified  cases, 

14.  False  claim,  ^c.  a  crime  and  offence. 

15.  Power  to  give  ir^formation  to  Lord  AdvoctUe, 

16.  As  to  punishments  under  this  Act  for  offences  punishable  otherwise. 

Schedule. 


An  Act  to  abolish  Imprisonment  for 
Debt,  and  to  provide  for  the  better 
Punishment  of  Fraudxdent  Debtors  in 
Scotland ;  and  for  other  purposes. 

(7th  September  1880.) 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Mijesty,  W  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  This  Act  may  be  cited  for  all  purposes  as 
the  Debtors  (Scotland)  Act,  1880. 

2.  This  Act  shall  extend  to  Scotland  only. 

3.  This  Act  shall  come  into  opmtion  on  the 
first  day  of  January  one  thousand  eight  hundred 
and  eighty-one,  which  day  is  herein-uter  referred 
to  as  the  commencement  of  this  Act. 


Abolition  of  Imprisonment  for  Debt. 

4.  With  the  exceptions  herein-after  mentioned, 
no  person  shall,  after  the  commencement  of  this 
Act,  be  apprehended  or  imprisoned  on  account  of 
anycivil  debt. 

There  shall  be  excepted  from  the  operation  of 
the  above  enactment, — 

1 .  Taxes,  fines,  or  penalties  due  to  Her  Majestf  , 

and  rates  and  assessments  lawfully  im- 
posed or  to  be  imposed. 

2.  Sums  decerned  for  aliment : 

Provided  that  no  person  shall  be  imprisoned  in 
any  case  excepted  from  the  operation  of  tius 
section  for  a  longer  period  than  twelve  months. 

Nothing  containea  in  this  Act  shall  affect  or 
prevent  the  apprehension  or  imprisonment  of  any 
person  under  a  warrant  granted  against  him  ss 
oeing  in  meditatione  fugse,  or  under  any  decree 
or  obligation  ad  factum  prsestandum. 

5.  Where  any  person  is,  at  the  commencement 
of  this  Act,  in  custody  under  a  warrant  of  im- 
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prisonmenty  or  other  piooeaa  in  any  case  in  which 
ne  would  not  be  liable  to  be  apprehended  or 
imprisoned  after  the  commencement  of  this  Act, 
such  person  shsJly  at  the  commencement  of  this 
Acty  be  discharged  from  such  custody;  but  his 
apprehension,  imprisonment,  or  discharge  shall 
not  affect  the  other  rights  or  remedies  of  any 
creditor  for  enforcing  the  payment  of  any  money 
due  to  him. 

Notour  Bankruptcy. 

6.  In  any  case  in  which,  under  the  provisions 
of  this  Act,  imprisonment  is  rendered  incom- 
petent, notour  budkruptcy  shall  be  constituted 
by  insolyency  concurring  with  a  duly  executed 
charge  for  payment  followed  by  the  expiry  of  the 
days  of  duurge  without  payment,  or  where  a 
charge  is  not  necessary  or  not  competent,  by 
insolvency  concurring  with  an  extracted  decree 
for  payment  followed  by  the  lapse  of  the  days 
intervening  prior  to  execution  without  payment 
havinff  been  made. 

Nouiinff  in  this  section  contained  shall  affect 
the  provisions  of  section  seven  of  the  Bankruptcy 
(Scotland)  Act,  1856. 

Cessio  bonorum, 

7.  Any  debtor  who  is  notour  bankrupt  within 
the  meaning  of  the  Bankruptcy  (Scotland)  Act, 
1856,  or  of  this  Act,  may  present  a  petition  for 
decree  of  cessio  bonorum,  in  the  same  manner 
and  subject  to  the  same  provisions  and  con- 
ditions, as  nearly  as  may  be,  in  and  subject  to 
which  a  person  now  entitled  to  apply  for  decree 
of  cessio  Donorum  may  do  so  unaer  the  Acts  of 
Parliament  enumerated  in  the  schedule  hereto 
annexed,  herein-after  called  the  Cessio  Acts; 
and  the  provisions  of  the  Cessio  Acts  shall  apply, 
as  nearly  as  may  be,  to  such  petition  ana  the 
procedure  thereunder,  subject  to  the  provisions 
herein-after  contained. 


8.  Any  creditor  of  a  debtor  who  is  notour 
bankrupt  within  the  meaning  of  the  Bankruptcy 
(Scotland)  Act,  1856,  or  of  this  Act,  may  pre- 
sent a  petition  to  the  sheriff  of  the  county  in 
which  such  debtor  has  his  ordinary  domicile, 
setting  forth  that  he  (the  debtor)  is  unable  to 
pay  his  debts,  and  praying  that  he  may  be 
decerned  to  execute,  a  disposition  onmium  bono- 
rum for  behoof  of  his  creditors,  and  that 
a  trustee  be  appointed  who  shall  take  the 
management  and  oisposal  of  his  estate  for  such 
behoof,  and  such  process  shall  be  taken  and 
deemed  to  be  a  process  of  cessio.  In  the  petition 
there  shall  be  inserted  a  list  of  all  the  mditors 
of  the  debtor,  specifying  their  names,  designa- 
tions, and  places  of  residence,  so  far  as  known  to 
the  petitioner,  and  with  the  petition  shall  be 
produced  evidence  that  the  debtor  is  notour 
mnkrupt. 


9.  On   such   petition   being  presented    the 
following  provisions  shall  have  effect : 

1.  The  sheriff,  if  he  is  satisfied  that  there  is 

prima  fftcie  evidence  of  notour  bank- 
ruptcy, shall  issue  a  warrant  appointing 
the  petitioner  to  publish  a  notice  in  the 
"Eoinburgh  Gazette,"  intimating  that 
such  petition  has  been  presentea,  and 
requirmg  all  the  creditors  to  appear  in 
court  on  a  certain  day,  being  not  less 
than  thirtv  dvjB  fh>ra  the  date  of  the 
"Gazette  notice,  tiie  petitioner  being 
bound,  within  five  days  after  the  date  of 
such  notice,  to  send  letters  to  all  the 
creditors  specified  in  the  petition,  con- 
taining a  copv  of  the  said  notice,  and  the 
sheriff  shidl  rarther  ordain  the  debtor  to 
appear  on  the  day  so  appointed  for  the 
compearance  of  the  creditors  in  the  pre- 
sence of  the  sheriff  for  public  examina- 
tion ;  and  the  debtor  shall,  on  or  before 
the  sixth  lawful  day  prior  to  the  day  so 
appointed,  lodge,  to  be  patent  to  all  con- 
cerned, a  state  of  his  affairs  subscribed  by 
himself,  and  all  his  books,  papers,  and 
documents  relating  to  lus  amiirs,  in  the 
hands  of  the  sheriff  derk ;  and  the 
petitioner  shall,  on  or  before  the  same 
date,  lodge  in  the  hands  of  the  sheriff 
clerk  a  copy  of  the  said  "  Gazette,"  and  a 
certificate  subscribed  by  his  agent,  or  by 
a  messenger-at-arms,  or  sheriff  officer,  and 
a  witness,  stating  the  date  and  the  place 
where  the  letters  to  the  creditors  were  put 
into  the  post  office,  and  that  they  were 
severally  addressed  as  specified  in  the 
petition. 

2.  On  the  day  appointed  for  the  compearance 

of  the  creditors  the  debtor  shall  appear  in 
public  court  in  presence  of  the  sheriff  for 
examination  as  to  his  affairs,  and  the 
sheriff  shall  have  power  to  put  him  on 
oath  or  affirmation,  as  the  case  may  be, 
and  the  debtor  shall  be  bound  to  answer 
all  pertinent  questions  put  to  him  by  the 
sheriff,  or  bv  any  creditor  with  the  ap- 
probation of  the  sheriff,  and  it  shall  be 
competent  for  the  sheriff  to  adjourn  the 
examination  for  such  time  as  to  him  shall 
appear  fit  and  reasonable;  and  the  pro- 
visions of  section  ninety-three  of  the 
Bankruptcy  (Scotland)  Act,  1856,  shall, 
as  nearly  as  may  be,  apply  to  the  exam- 
ination of  debtors,  and  the  production  of 
books,  deeds,  or  other  documents  by  them, 
under  this  Act. 

3.  The  sheriff  shall,  on  such  examination  being 

taken,  allow  a  proof  to  the  parties,  if  it 
shall  appear  necessary,  and  hear  parties 
viv&  voce,  and  either  grant  decree  decerning 
the    debtor   to    execute    a    disposition 
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omnium  bonorom  to  a  truBtee  for  behoof 
of  hifl  crediton»  or  reftise  the  same  in  hoc 
statu,  or  make  such  other  order  as  the 
justice  of  the  case  requires.  The  trustee 
shall  be  nominated  by  the  sheriff  on  the 
suggestion  of  the  creditors  represented 
at  the  meeting  for  examination,  and  if 
they  do  not  agree  on  a  person,  the  sherifp 
shall  make  his  own  selection. 

4.  Any  judgment  or  interlocutor,  or  decree, 

pronounced  in  such  petition  may  be 
reviewed  on  appeal  in  the  same  form 
and  subject  to  the  like  provisions,  restric- 
tions, and  conditions  as  are  by  law  pro- 
vided in  regard  to  appeals  against  any 
judgment  or  interlocutor,  or  decree, 
pronounced  in  any  other  process  of  oessio 
bonorum. 

5.  Until  the  debtor  shall  execute  a  disposition 

omnium  bonorum  for  behoof  of  his  credi- 
tors, any  decree  decerning  him  to  do  so 
shall  operate  as  an  assignation  of  his  move- 
ables in  favour  of  any  trustee  mentioned  in 
the  decree  for  behoof  of  such  creditors. 

6.  The  expense  of  obtaining  the  decree  and  of 

the  disposition  omnium  bonorum  shall  be 
paid  out  of  the  readiest  of  the  funds 
thereby  conveyed. 


Miscellaneous. 

10.  At  least  once  in  every  four  weeks  it  shall 
be  the  duty  of  the  governor  or  principal  officer 
in  charge  of  every  prison  in  Scotland  to  make  a 
report  to  the  sheriff  of  the  coun^^,  within  which 
such  prison  is  situated,  setting  Torth  the  name 
and  designation  of  every  civil  prisoner  detained 
in  such  prison,  the  ground  of  and  warrant  for 
his  imprisonment,  and  the  period  for  which  he 
has  been  so  detained ;  and  it  shall  be  lawful  for 
the  sheriff  to  direct  any  civil  prisoner  to  be 
brought  before  him,  and,  if  he  shall  think  fit, 
the  sheriff  may  determine  that  the  assistance  of 
one  of  the  procurators  for  the  poor  shall  be 
afforded  to  such  prisoner  in  raising  a  process  of 
cesslo  bonorum. 

11.  No  fee  fund  or  other  dues  of  court  shall 
be  exigible  in  respect  of  any  proceedings  under 
the  Cessio  Acts  or  this  Act ;  nor  shall  an^  stamp 
duty  or  other  Government  duty  be  exigible,  in 
respect  of  any  disposition  which  the  debtor  shall 
be  required  or  decerned  to  execute  in  terms 
thereoi,  any  law  or  statute  to  the  contrary  not- 
withstanding. 

12.  The  sheriff  shall  have  power,  upon  cause 
shown  by  anv  creditor,  or  without  any  appli- 
cation if  he  snail  think  fit,  at  any  time  after  the 
presentation    of   a  petition   for    sequestration 


under  the  Bankruptcy  Act,  1856,  or  for  oessio, 
to  grant  warrant  to  take  possession  of  and  put 
under  safe  custody  any  bank  notes,  money, 
bonds,  bills,  cheques,  or  drafts,  or  other  moveable 

Property  belonging  to  or  in  the  possession  of  the 
ebtor;  and,  if  necessary  for  that  purpose,  to 
open  lockfiist  places,  and  to  search  the  dwelling- 
house  and  person  of  the  debtor. 

Punishment  of  Fraudulent  Debtors. 

13.  The  debtor  in  a  process  of  sequestration 
or  cessio  shall  be  deemed  guil^  of  a  crime  snd 
offence,  and  on  conviction  before  the  court  of 
justiciary,  or  before  the  Sheriff  and  a  jury,  shsll 
be  liable  to  be  imprisoned  for  amr  time  not 
exceeding  two  years,  or  by  the  Sheriff  without  i 
jury  for  anv  time  not  exceeding  sixty  days,  with 
or  without  hard  labour : 

(A.)  In  each  of  the  cases  following  unless  he 
proves  to  the  satisfaction  ^  the  court 
that  he  had  no  intent  to  defnuid;  that 
is  to  say, 

1.  If  he  does  not,  to  the  best  of  his 
knowledge  and  belief*  fully  and  traly 
disclose  the  state  of  his  affiurs  in 
terms  of  the  Bankruptcy  (Scotiand) 
Act,  1856,  or  the  Cessio  Acts,  as  the 
case  may  be : 

2.  If  he  does  not  deliver  up  to  the 
trustee  all  his  property,  and  ill  bocks, 
documents,  papers,  and  writings 
rekting  to  his  property  or  iffaira 
which  are  in  his  custody  at  under  his 
control,  and  which  he  is  required  hy 
law  to  deliver  up,  or  if  he  does  not  desi 
with  and  dispose  of  the  same  accord- 
ing to  the  directions  of  the  trustee: 

3.  If  after  the  presentation  of  tiie 
petition  for  sequestration  or  oessio, 
or  within  four  months  next  bdbie 
such  presentation  he  conceals  any 
part  of  his  property,  or  oonoeils, 
destroys,  or  mutilates,  or  is  fffivy  to 
the  concealment,  destruction,  or  muti- 
lation of  any  book,  document,  paper, 
or  writing  relating  to  his  propertjr  or 
affairs: 

4.  If  after,  or  within  the  time 
above  specified,  he  makes  or  is  prirj 
to  the  making  of  any  false  ent^  in, 
or  otherwise  falsifymg  any  book, 
document,  paper,  or  writing  affecting 
or  relating  to  his  property  or  afiirs : 

5.  If  within  four  months  next 
before  the  presentation  of  the  peti- 
tion for  sequestration  or  oessio  he 
pawns,  pledges,  or  disposes  of,  other- 
wise than  in  the  ordinaiy  way  of  trade, 
any  property  which  he  has  obtained 
on  credit  and  has  not  paid  for : 
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6.  If,  beiDff  indebted  to  an  amount 
exceeding  two  hundred  pounds  at  the 
date  of  the  presentation  of  the  petition 
for  sequestration  or  cessio,  as  the  case 
may  be,  he  has  not,  for  three  years 
nert  before  such  date,  kept  such  books 
or  accounts  as,  according  to  the  usual 
course  of  any  trade  or  business  in 
which  he  may  have  been  engaged, 
are  necessary  to  exhibit  or  explain  his 
transactions : 
(B.)  In  each  of  the  cases  following  : 

1.  If,  knowing  or  believing  that  a 
false  claim  has  been  made  by  any  per- 
son under  the  sequestration,  he  fails 
for  the  period  of  a  month  from  the 
time  of  nis  acquiring  such  knowledge 
or  belief  to  inform  the  trustee  thereof : 

2.  If  after  the  presentation  of  the 
petition  for  sequestration  or  cessio,  or 
at  any  meeting  of  his  creditors  within 
four  months  next  before  such  presen- 
tation, he  attempts  to  account  for  any 
part  of  his  property  by  fictitious  losses 
or  expenses : 

3.  If  within  four  months  next  before 
the  presentation  of  the  petition  for 
sequestration  or  cessio  he,  oy  any  false 
representation  or  other  fraud,  has 
obtained  any  property  on  credit  and 
has  not  paid  for  the  same : 

4.  If,  after  the  date  of  granting 
sequestration  or  cessio,  or  within  four 
months  prior  thereto,  he  absconds 
from  Scotland,  or  makes  preparations 
to  abscond  for  the  purpose  of  avoid- 
ing examination  or  other  proceedings 
at  the  instance  of  his  creditors,  or 
taking  with  him  property  which  ought 
by  law  to  be  aivided  amongst  nis 
creditors  to   the   amount  of  twenty 


pounds  or  upwards,  or  if  he  fails, 
having  no  reasonable  excuse  (after 
receiving  due  notice),  to  attend  the 
public  examination  appointed  by  the 
lord  ordinary  or  the  sheriff,  or  to 
submit  himself  for  examination  in 
terms  of  the  statutes  : 

5.  If,  being  insolvent,  and  with  in- 
tent to  defraud  his  creditors,  or  any  of 
them,  he  makes  or  causes  to  be  made 
any  ^ft,  delivery,  or  transfer  of  or  any 
charge  on  or  a£Pecting  his  property. 

14.  If  any  creditor  under  any  petition  for 
sequestration  or  cessio,  or  disposition  omnium 
bonorum,  wilfully  and  with  intent  to  [defraud, 
makes  any  false  claim,  or  makes  or  tenders  any 
proof,  affidavit,  declaration,  or  statement  of 
account  which  is  untrue  in  any  material  par- 
ticular, he  shall  be  deemed  guilty  of  a  crime  and 
offence,  and  on  conviction  thereof  shall  be  liable 
to  be  imprisoned  for  any  time  not  exceeding  one 
year,  with  or  ^thout  hard  labour. 

15.  It  shall  be  the  duty  of  the  trustee  in  any 
process  of  sequestration  or  cessio  to  report  ail 
offences  under  this  Act  to  the  presiding  judge, 
who  shall,  on  such  representation  or  of  his  own 
motion,  direct  information  in  all  such  cases  as 
he  thinks  ought  to  be  prosecuted,  to  be  laid 
before  the  Lord  Advocate,  who  shaU  direct  such 
inquiry  and  take  such  proceedings  as  he  shall 
think  fit. 

16.  Where  any  person  is  liable  under  any  other 
Act  of  Parliament  or  at  common  law  to  any 
pumshment  or  penalty  for  any  offence  made 
punishable  by  this  Act,  such  person  may  be  pro- 
ceeded against  under  such  other  Act  of  Parlia- 
ment or  at  common  law  or  under  this  Act,  so  that 
he  be  not  punished  twice  for  the  same  offence. 
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Chap.  35. 
Wild  Birds  Protection  Aety  1880. 


ABSTRACT   OF  THB   SNACTMBNT8. 

1.  Short  title. 

2.  Definition  of  terms. 

3.  Penalties  for  shooting  or  taking  wild  birds. 

4.  Penalty  for  refusing  to  give  name  and  place  of  abode. 

5.  Prosecution  of  offences. 

6.  As  to  trial  of  offences  committed  toithin  the  Admiralty  jurisdiction. 

7.  Commencement  of  Act.     Repeal  of  Acts. 

8.  Extension  or  variation  of  close  time. 

9.  Extent  of  Act. 


An  Act  to  amend  the  Laws  relating  to 
the  Protection  of  Wild  Birds. 

(7th  September  1880.) 

Whbreas  it  is  expedient  to  provide  for  the 
protection  of  wild  birds  of  the  United  Kingdom 
during  the  breeding  season  : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  M^jesty^  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal,  and 
Commons,  in  this  present  Parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows : 

1.  This  Act  may  for  all  purposes  be  cited  as 
the  Wild  Birds  Protection  Act,  1880. 

2.  The  words ''  wild  birds "  shall  for  aU  the 
purposes  of  this  Act  be  deemed  to  mean  all  wild 
oirds.  The  word  "  sheriff"  shall  include  steward 
and  also  sheriff  substitute  and  steward  sub- 
stitute. 

3.  Any  person  who  between  the  first  day  of 
March  and  the  first  day  of  August  in  any 
year  after  the  passing  of  this  Act  shall  know- 
ingly and  wilfUUy  shoot,  or  attempt  to  shoot,  or 
shall  use  any  boat  for  the  purpose  of  shooting  or 
causing  to  be  shot,  any  wild  bird,  or  shall  use 
any  lime,  trap,  snare,  net,  or  other  instrument 
for  the  purpose  of  taking  any  wild  bird,  or  shall 
expose  or  offer  for  sale,  or  shall  have  in  his  con- 
trol or  possession  after  the  fifteenth  day  of  March, 
any  wild  bird  recently  killed  or  taken,  shaU, 
on  conviction  of  any  such  offence  before  any  two 
justices  of  the  peace  in  England  and  Wales  or 
Ireland,  or  before  the  sheriff  in  Scotland,  iii  the 
case  of  any  wild  bird  which  is  included  in  the 
schedule  hereunto  annexed,  forfeit  and  pay  for 
every  such  bird  in  respect  of  which  an  offence 
has  been  committed  a  siun  not  exceeding  one 
pound,  and,  in  the  case  of  any  other  wild  bird, 
shall  for  a  first  offence  be  reprimanded  and 
discharged  on  payment  of  costs,  and  for  every 
subsequent  offence  forfeit  and  pay  for  every  such 
wild  bird  in  respect  of  which  an  offence  is  com- 
mitted a  sum  ox  money  not  exceeding  five  shil- 


lings, in  addition  to  the  costs,  unless  such  person 
shidl  prove  that  the  said  wild  bird  was  either 
killed  or  taken  or  bought  or  received  during  the 
period  in  which  such  wild  bird  could  be  legally 
kiUed  or  taken,  or  from  some  person  reaidingout 
of  the  United  Kingdom.  This  section  sbaU  not 
apply  to  the  owner  -or  occupier  of  any  land,  or 
to  any  person  authorised  by  tne  owner  or  oocupier 
of  any  land,  killing  or  taking  any  wild  bird  on 
such  land  not  induded  in  the  schedule  hereto 
annexed. 

4.  Where  any  person  shall  be  found  offiending 
against  this  Act,  it  shall  be  lawful  for  any  perscm 
to  require  the  person  so  offending  to  give  his 
Christian  name,  surname,  and  place  of  abode,  and 
in  case  the  person  so  offending  shall,  after  being 
so  required,  refuse  to  give  his  real  name  or  place 
of  abode,  or  give  an  untrue  name  or  place  of 
abode,  he  shall  be  liable  on  being  convicted  of 
any  such  offence  to  forfeit  and  pay,  in  addition 
to  the  penalties  imposed  by  section  three,  such 
sum  of  money  not  exceeding  ten  shillings  atcriing 
as  to  the  justices  or  sheriff  diall  seem  meet. 

5.  All  offences  under  this  Act  may  be  pioae- 
outed,  and  penalties  and  forfeitures  under  this 
Act  recovered, — 

(1.)  In  England  in  manner  provided  by  the 
Summary  Jurisdiction  (England)  Acta; 
and 

(2.)  In  Scotland  before  the  sheriff  in  mamier 
provided  by  the  Summary  l^ocedure 
Act,  1864,  and  any  Acts  amendnig  the 
same;  and 

(3.)  In  Ireland  within  the  pdlioe  distrid  of 
Dublin  metropolis,  in  manner  provided 
by  the  Acts  regulsting  the  powers  and 
duties  of  justices  of  uie  pesoe  for  todi 
district  or  of  the  police  of  such  district, 
and  elsewhere  in  Ir^nd  before  two 
justices  in  numner  provided  by  the  Petty 
Sessions  (Ireland)  Act,  1851^  and  any 
Act  amending  the  oame.' 
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6.  All  offences  mentioned  in  this  Act  which 
shall  be  committed  within  the  jurisdiction  of  the 
Admiralty  shall  be  deemed  to  be  offences  of  the 
same  nature  and  liable  to  the  same  punishments 
as  if  they  had  been  committed  upon  any  land  in 
the  United  Kingdom,  and  may  be  dealt  with, 
inquired  of,  tried,  and  determined  in  any  county 
or  place  in  the  United  Kingdom  in  which  the 
offender  shall  be  apprehended  or  be  in  custody 
or  be  summoned,  in  the  same  manner  in  all 
respects  as  if  such  offences  had  been  actually 
committed  in  that  county  or  place ;  and  in  any 
information  or  conviction  for  any  such  offence  the 
offence  may  be  averred  to  have  been  committed 
*'  on  the  high  seas."  And  in  Scotland  any  offence 
committed  against  this  Act  on  the  sea  coast  or  at 
sea  beyond  the  ordinary  jurisdiction  of  any  sheriff, 
lustice  or  justices  of  the  peace,  shall  be  held  to 
nave  been  committed  in  any  county  abutting  on 
such  sea  coast  or  adjoining  such  sea,  and  may  be 
tried  and  punished  accordingly. 

Where  any  offence  under  this  Act  is  committed 
in  or  upon  any  waters  forming  the  boundary 
between  any  two  counties,  districts  of  quarter 
sessions,  or  petty  sessions,  such  offence  may  be 
prosecuted  before  any  justices  of  the  peace  or 
sheriff  in  either  of  such  counties  or  districts. 

7.  This  Act  shall  come  into  operation  on  the 
first  day  of  January  one  thousand  eight  hundred 
and  eighty-one,  and  on  the  same  day  the  Act 
passed  in  the  session  of  Parliament  holden  in  the 
thirty-second  and  thirty-third  years  of  the  reign 
of  Her  present  Miyesty,  entitled  "  An  Act  for  the 
preservation  of  Sea  Birds,**  and  the  Act  passed  in 
the  session  of  Parliament  holden  in  the  thirty-fifth 
and  thirty-sixth  years  of  the  reign  of  Her  present 
Majesty,  entitled  "An  Act  for  the  protection  of 


"  certain  wild  birds  during  the  breeding  season," 
and  the  Act  passed  in  the  session  of  Parliament 
holden  in  the  thirty-ninth  and  fortieth  years  of 
the  reign  of  Her  present  Majesty,  entitled  "  An 
Act  for  the  preservation  of  Wild  Fowl,"  shall 
be  repealed. 

8.  One  of  Her  Majesty's  Principal  Secretaries 
of  State  as  to  Great  Britain,  and  the  Lord 
Lieutenant  as  to  Ireland,  may,  upon  application 
of  the  justices  in  ouarter  sessions  assembled  of 
any  county,  bv  oraer  extend  or  vary  the  time 
during  which  the  killing  and  taking  of  wild  birds 
or  any  of  them  is  prohibited  by  this  Act ;  after 
the  making  of  which  order  the  penalties  imposed 
by  this  Act  in  respect  of  such  wild  birds  shall  in 
such  county  Apply  (>nly  to  offences  committed 
during  the  time  specifiea  in  such  order ;  and  the 
order  for  the  extension  or  variation  of  such  time 
shall  be  published,  if  made  by  the  Secretaiy  of 
State,  in  the  London  Gazette,  or  if  made  by  the 
Lord  Lieutenant,  in  the  Dublin  Gazette,  and  a 
copy  of  the  London  Crazette  or  Dublin  Gazette 
containing  any  order  made  under  this  Act  shall 
be  evidence  of  the  same  having  been  made. 

9.  The  operation  of  this  Act  shall  not  extend 
to  the  Island  of  Saint  Kilda,  and  it  shall  be 
lawful  for  one  of  Her  Majesty's  Principal 
Secretaries  of  State  as  to  Great  Britain,  and  for 
the  Lord  Lieutenant  as  to  Ireland,  where  it  shall 
appear  desirable,  from  time  to  time,  upon  the 
application  of  the  justices  in  quarter  sessions 
assembled  in  any  county  to  exempt  any  such 
county  or  part  or  parts  thereof,  as  to  all  or  any 
wild  birds,  from  tne  operation  of  this  Act ;  and 
every  such  order  shall  be  published  and  may  be 
proved  in  the  manner  provided  in  the  preceaing 
section. 


>:»co« — 
Schedule. 


American  quail. 

Auk. 

Avocet. 

Bee-eater. 

Bittern. 

Bonxie. 

Colin. 

Cornish  chough. 

Coulterneb. 

Cuckoo. 

Curlew. 

Diver. 

Dotterel. 

Dunbird. 

Dunlin. 

Eider  duck. 

Fern-owl. 

Fulmar. 

Gannet. 

Goatsucker. 

Oodwit. 

Goldfinch. 


Grebe. 
Greenshank. 
Guillemot. 
Gull  (except  Black- 
backed  gull). 
Hoopoe. 
Kingfisher. 
Kittiwake. 
Lapwing. 
Loon. 
Mallard. 
Marrot. 
Merganser. 
Murre. 
Night-hawk. 
Night-jar. 
Nightingale. 
Oriole. 
Owl. 
Ox  bird. 
Oyster  catcher. 
Peewit. 


Petrel. 

Phalarope. 

Plover. 

Plovers  page. 

Pochara. 

Puffin. 

Purre. 

Razorbill. 

Redshank. 

Reeve  or  Ruff. 

Roller. 

Sanderling. 

Sandpiper. 

Scout. 

Sealark. 

Seamew. 

Sea  parrot. 

Sea  swallow. 

Shearwater. 

Shelldrake. 

Shoveller. 


Skua. 

Smew. 

Snipe. 

Solan  goose. 

Spoonbill. 

Stint. 

Stone  curlew. 

Stonehatch. 

Summer  snipe. 

Tarrock. 

Teal. 

Tern. 

Thickknee. 

Tystey. 

Whaup. 

Whimbrel. 

Widgeon. 

Wild  duck. 

Willock. 

Woodcock. 

Woodpecker. 
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Chap.  36. 
Savings  Banks  Aet^  1880. 


ABSTRACT   OF  THE  ENACTMENTS. 

1.  Bepayment  by  terminable  annuity  of  deficit  on  trustee  savings  bank  aecmtni* 

2.  Reduction  of  rate  of  interest  in  the  case  of  trustee  samngs  bauks» 

3.  Investment  of  deposits  in  savings  banks  in  Crovernment  stock. 

4.  Regulations  as  to  investment  in  Crovernment  stock. 

5.  Definitions. 

6.  Amendment  of  26  Sf  27  Vict.  c.  87.  s.  29,  as  to  the  separate  surplus  fund  of  trustee 

banks. 

7.  Commencement  of  Act. 

8.  Short  title. 
Schedule. 


An  Act  to   amend  the  Savings  Banks 
Acts.  (7th  September  1880.) 

Be  it  enacted  bj  the  Queen's  most  Excellent 
Majesty,  by  and  witb  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

L  Whereas  in  pursuance  of  the  Savings  Bank 
Investment  Act,  1863,  the  National  Debt  Com- 
missioners annually  prepare  a  balance  sheet 
showing  the  assets  and  liabilities  of  the  Com- 
missioners in  respect  of  trustee  savings  banks  on 
the  previous  twentieth  day  of  November,  and  the 
said  balance  sheet  has  annually  shown  a  defi- 
ciency of  the  said  assets  to  meet  the  liabilities, 
and  such  deficiencv  has  in  pursuance  of  the  said 
Act  been  declared  by  the  Treasury  to  be  a  charge 
on  the  Consolidated  Fund  of  the  United 
Kingdom : 

And  whereas  in  the  said  balance  sheet  the 
securities  forming  part  'of  the  assets  have  in 
pursuance  of  the  said  Act  been  valued  at  the 

Srice  which  the  like  securities  bore  on  the  said 
ay  in  the  j^ublic  market,  and  by  reason  of  the 
adoption  of  that  mode  of  valuation  and  the 
variation  in  the  price  of  securities  the  deficiencv 
has  in  some  years  appeared  to  have  diminishea, 
whereas  if  the  securities  had  in  every  year  been 
valued  at  the  same  price  such  diminution  would 
not  have  appeared : 

And  whereas  in  pursuance  of  section  seventeen 
of  the  Customs,  Inland  Revenue,  and  Savings 
Banks  Act,  1877»  the  National  Debt  Commis- 
sioners annually  make  out  an  account  with 
respect  to  the  year  ending  on  the  previous 
twentieth  day  of  November,  showing  on  the  one 
side  the  interest  accrued  on  the  above-mentioned 
assets,  and  showing  on  the  other  side  the  interest 
paid  and  credited  to  the  trustees  of  trustee 
savings  banks,  and  the  interest  accrued  is 
annually  insufficient  to  meet  the  interest  paid 
and  credited,  and  such  deficiency  has  been  paid 
out  of  moneys  provided  by  Parliament : 
And  whereas  it  is  expedient  to  make  further 


provision  respecting  the  above-mentioned  balance 
sheet  and  deficiencies:  Be  it  therefore  enacted 
as  follows : 

(1.)  In  everv  balance  sheet  of  the  assets  and 
liabilities  of  tne  National  Debt  Commissioiievs 
in  respect  of  trustee  savings  banks  prepared  after 
the  passing  of  this  Act  in  pursuance  of  the 
Savings  Bank  Investment  Act,  1863,  the  assets 
besides  beins  valued  in  manner  directed  by  tiie 
said  Act  shaH  also  be  valued  as  follows  i  that  is 
to  say. 

The  Government  stock  shall  be  valued  at  such 
sum  as  would,  if  invested  to  yield  three  and 
a  quarter  per  centum  per  annum«  produce 
the  same  income  as  the  said  stock  ; 

The  terminable  annuities  shall  be  valued  at  the 
total  amount  of  the  future  payments  after 
deducting  discount  at  the  rate  of  three  and 
a  quarter  per  centum  per  annum  ;  and 

The  residue  of  the  assets  shall  be  valued  at 
par. 

The  sum  by  which  the  assets,  valued  as 
directed  by  this  Act,  in  the  balance  sheet  pre- 
pared for  the  year  ending  on  the  twentieth  day 
of  November  one  thousand  eight  hundred  and 
eightv  are  insufficient  to  meet  the  liabilities  of 
the  National  Debt  Commissioners  in  respect  of 
trustee  savings  banks  on  that  day  is  in  tnis  Act 
referred  to  as  the  capital  deficiency.  There  shall 
be  added  to  the  said  capital  deficiency  the  sum 
(if  any)  b^  which  during  the  year  ending  on  the 
last-mentioned  day  the  mterest  accrued  tmm  the 
assets  of  the  National  Debt  Commissioners  in 
respect  of  trustee  savings  banks  was  insoffidcot 
to  meet  the  interest  paid  and  credited  to  the 
trustees  of  the  trustee  saving  banks. 

For  the  purpose  of  paying  to  the  National 
Debt  Commissioners  the  total  deficiency  so 
ascertained,  the  Treasury  shall,  by  wamnt  under 
their  hands,  create  and  direct  the  Governor  and 
Company  of  the  Bank  of  England  to  inscribe  in 
their  books  for  the  National  Debt  CommiasiaDers 
on  the  trustee  savings  banks  account  a  tezmin- 
able  annuity  for  such  number  of  years,  not 
exceeding  twenty-eight,  computed  from  the  first 
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day  of  April  one  thousand  eight  hundred  and 
eighty-one^  as  the  Treasury  think  expedient^  of 
such  an  amount  as  will  pay  off  the  said  total 
deficiency  if  the  interest  is  calculated  at  the 
rate  of  three  and  a  quarter  per  centum  per 
annum. 

The  said  annuil^  shall  he  charged  upon  the 
Consolidated  Fund,  and  shall  be  ^ded  to  and 

Skid  out  of  the  permanent  annual  charge  for  the 
ational  Debt,  and  the  permanent  annual 
chajTge  for  the  National  Debt  shall,  during  the 
period  for  which  the  said  annuity  is  creat^,  be 
increased  by  the  amount  of  the  annuity. 

Sections  four,  five,  six,  and  seven  of  the 
Savings  Bank  Investment  Act,  1869,  shall  apply 
to  such  terminable  annuitv  in  like  manner  as 
they  apply  to  the  terminable  annuities  created 
in  pursuance  of  that  Act  for  the  National  Debt 
Commissioners  on  account  of  savings  banks. 

2.  After  the  twentieth  day  of  November  one 
thousand  eight  hundred  and  eighty,  all  receipts 
issued  either  before  or  after  that  day  to  the 
trustees  of  trustee  savings  banks  by  the  National 
Debt  Commissioners,  in  respect  of  money  paid 
into  the  Banks  of  England  or  Ireland  by  such 
trustees,  shall  carry  interest  at  the  rate  of  three 

S;r  centum  per  annum,  and  the  Trustee  Savings 
anks  Act,  1863,  shall  be  construed  as  if  three 
pounds  were  throughout  section  twenty-one  of 
that  Act  substituted  for  three  pounds  five 
shillings. 

From  and  after  the  same  day,  the  interest 
payable  to  depositors  bv  the  trustees  of  any 
trustee  savings  bank  shall  not  exceed  the  rate  of 
two  pounds  fifteen  shillings  per  centum  per 
annum. 

3. — (1.)  Subject  to  the  regulations  under  this 
Act,  any  deposit  in  a  trustee  or  Post  Office 
savings  bank,  or  anv  part  of  such  deposit,  may 
on  the  request  of  the  depositor  be  invested  by 
the  savings  bank  authority  in  any  Government 
stock  ;  provided  that — 

(a.)  The  sum  invested  shall  not  be  less  than 
ten    pounds,    or    the  amount  of  the 
current  price  of  ten  pounds  stock  with 
the  addition  of  the  commission^  which- 
ever sum  is  least : 
(b.)  The    amount  of  stock    credited    to  any 
one  account  in  any  savings  bank  year 
(whether  any  stock  has  been  previously 
sold  or  not)  shall  not  exceed  one  hundred 
pounds  stock: 
(c.)  The  whole  amount  of  stock  credited  to 
any  one  account  shall  not  exceed  three 
hundred  pounds  stock. 
(2.)  Subject  to  the  regulations  under  this  Act, 
the    depositor  may  reouest    the  savings  bank 
authority  to  sell  the  stock  standing  to  his  account, 
or  any  part  of  such  stock,  not  less  than  ten 
pounds  stock,  or  than  stock  of  the  value  of  ten 


pounds  over  and  above  the  commission,  which- 
ever is  least. 

(3.)  Upon  request  from  a  depositor  for  an  in- 
vestment in  stocK  under  this  section,  the  savings 
bank  authority  shall,  in  the  prescribed  manner, 
and  on  the  prescribed  day,  not  later  than  seven 
days  after  the  receipt  of  tue  request,  charge  the 
depositor  with  the  current  price  on  that  day  of 
the  stock  and  the  commission,  and  credit  the 
depositor  with  the  equivalent  amount  of  stock 
out  of  stock  standing  to  the  savings  bank 
investment  account  of  the  National  Deot  Com- 
missioners, and  send  to  the  depositor  a  certificate 
thereof  in  the  prescribed  form. 

(4.)  On  a  request  for  a  sale  of  stock  under  this 
section  the  savings  bank  authority  shall,  in  the 
prescribed  manner,  and  on  the  prescribed  day, 
not  later  than  seven  days  after  the  receipt  of  the 
request,  discharge  the  savings  bank  investment 
account  of  the  National  Debt  Commissioners 
from  the  proper  amount  of  stock  and  write  the 
same  off  from  the  account  of  that  deoositor,  and 
credit  him  with  the  current  price  on  tne  said  day 
of  that  stock  after  deducting  commission,  and 
shall  forthwith  pay  over  the  same  to  him. 

(5.)  The  dividends  on  the  Government  stock 
credited  to  a  depositor  shaU,  subject  to  the  de- 
duction of  the  commission  be  dealt  with  in  the 
same  manner  as  interest  on  the  deposits  of  that 
depositor. 

(6.)  For  the  purpose  of  an  immediate  invest- 
ment under  this  section  a  deposit  to  an  amount 
not  exceeding  the  value  of  one  hundred  pounds 
stock  with  the  commission  may  be  deposited  in 
one  savings  bank  year,  and  in  computing  the 
maximum  amount  of  deposit  allowable  for  a 
depositor  in  a  savings  bank,  the  value  of  the 
amount  of  stock  credited  to  the  account  of  that 
depositor,  or  any  sum  deposited  for  the  sole  pur- 
pose of  an  immediate  investment  in  stock,  shall 
not  be  reckoned,  and  if  by  the  price  of  anv  stock 
being  credited  to  him  as  aforesaid,  or  by  the 
deposit  of  any  sum  for  immediate  investment  in 
stock,  his  deposit  is  raised  so  as  to  be  in  excess  of 
the  said  maximum,  that  excess  shall  not  be 
deemed  unlawful. 

(7.)  Subject  to  the  regulations  under  this  Act 
all  sums  received  by  any  savings  bank  authority 
for  investment  in  Government  stock  shall  be  paid 
over  to  the  National  Debt  Commissioners,  and 
shall  be  invested  in  like  manner  as  other  moneys 
in  the  hands  of  those  Commissioners,  and  all 
sums  required  for  the  payment  of  the  sums 
credited  to  depositors  as  the  price  of  stock  sold 
shall  be  provided  and  paid  by  the  National  Debt 
Commissioners  in  like  manner  as  sums  required 
to  repay  deposits  in  savings  banks. 

The  National  Debt  Commissioners  shall  keep 
to  the  prescribed  account  (in  this  Act  referred  to 
as  the  savings  bank  investment  account)  such 
amount  of  and  description  of  Government  stock 
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as  is  sufficient  to  meet  the  amounts  and  description 
of  stock  credited  to  depositors  in  pursuance  of 
this  Act. 

(8.)  Subject  to  the  regulations  under  this  Act, 
on  a  request  from  a  depositor  to  obtain  for  him  a 
stock  certificate  with  coupons  annexed,  under 
the  National  Debt  Act,  1870,  for  such  amount  of 
stock  standing  to  his  account,  being  either  fifty 
pounds  or  a  multiple  of  fifty  pounds,  as  is 
specified  in  the  request,  the  savings  bank  au- 
thority shall,  in  the  prescribed  manner,  write  off 
the  amount  of  stock  from  the  account  of  the  said 
depositor,  and  procure  from  the  National  Debt 
Commissioners  a  stock  certificate  for  the  same 
amount  of  stock. 

Provided,  that  the  sum  required  to  pay  for  the 
commission,  the  expenses,  and  the  fee  for  the 
stock  certificate  shall  be  paid  by,  or  debited  in 
account  to,  the  depositor  in  the  prescribed  manner. 

(9.)  There  shall  be  charged  the  prescribed  com- 
mission on  the  investment  and  sale  of  stock  and 
on  the  receipt  of  the  dividends  under  this  section, 
and  such  commission  shall  be  applied  in  the  pre- 
scribed manner  in  defraying  the  expenses  incurred 
in  carrying  into  effect  this  section. 

(10.)  The  current  price  for  purchases  and  sales 
respectively  on  an}'  day  shall  be  a  price  to  be 
ascertained  and  certified  on  that  day  in  the  pre- 
scribed manner. 

(11.)  Subject  to  the  regulations  made  under 
this  Act  all  enactments  for  the  time  being  in 
force  relating  to  savings  banks,  and  all  regula- 
tions made  in  pursuance  of  those  enactments, 
shall,  so  far  as  is  consistent  with  the  tenour 
thereof,  be  construed  in  like  manner  as  if  the 
stock  standing  to  the  credit  of  any  account  were 
a  deposit. 

4.  Subject  to  the  provisions  of  this  Act  the 
Treasury,  with  the  consent  of  the  National  Debt 
Commissioners  so  far  as  any  regulations  relate  to 
those  Commissioners,  and  with  the  consent  of 
the  Postmaster  General  so  far  as  any  regulations 
relate  to  Post  Office  Savin fl:s  Banks,  may  from 
time  to  time  make  and  when  made  revoke,  alter, 
or  add  to  regulations  with  respect  to — 

(1.)  Investments  in  and  sales  of  stock  in  pur- 
suance of  this  Act ;  and  the  receipt  and 
payment  of  dividends  on  such  stock ; 
and 
(2.)  Any  other  matter  or  thing  necessary  or 
proper  for  the  purpose  of  carrying  into 
effect  this  Act; 

All  regulations  so  made  shall  come  into  opera- 
tion at  the  time  therein  mentioned,  and  shall  be 
binding  on  all  persons  as  if  they  were  enacted  in 
this  Act ;  and  a  copy  thereof  shall  be  laid  before 
both  Houses  of  Parliament  within  one  month 
after  they  are  made  if  Parliament  be  then  sitting, 
and  if  not,  within  one  month  after  the  com- 


mencement of  the  then  next  session  of  Parlia- 
ment. 

5.  In  this  Act,  unless  the  context  otherwise 
requires— 

The  expression  "  Postmaster  General "  means 
Her  Majesty's  Postmaster  General  for  the 
time  being. 
The  expression  "  Treasury  "  means  the  Com- 
missioners of  Her  Msgesty's  Treasuir. 
The  expression  "  Government  stock      means 
Consolidated  Three    Per  Cent.   Bank  An- 
nuities,  Reduced    Three    Per    Cent.   Bank 
Annuities,  and  New  Three  Per  Cent.  Bank 
Annuities. 
The    expression    '*  National    Debt    Commis- 
sioners "  means  the  Commissioners  for  the 
Reduction  of  the  National  Debt. 
The  expression  '*  prescribed  "  means  prescribed 

by  the  regulations  made  under  this  Act. 
I1ie  expression  *'  trustee  savings  bank  "  means 
a  savings  bank  to  which  the  TVustee  Barings 
Banks  Act,  1863,  extends. 
The    expression    "  savings    bank    authority*' 
means  as  regards  any  trustee  savings  bank 
the  trustees  of  that  bank,  and  as  regards  the 
Post  Office  Savings  Banks  the  Postmaster 
General. 
The  expression  "trustees"  includes  manages. 
A  savings  bank  year  shall  be  reckoned  as  the 
twelve  months  ending,  in  the  case  of  a  trustee 
savings  bank,  on  the  twentieth  day  of  November, 
and  in  the  case  of  a  Post  Office  Savings  Bank, 
on  the  thirty-first  day  of  December. 

In  computing  time  for  the  purposes  of  this 
Act  there  shall  be  excluded  every  Sunday  and 
every  day  which  is  a  holiday  within  the  meaning 
of  the  Bank  Holidays  Act,  187 1«  sod  the  Holidays 
Extension  Act,  1875. 

6.  Nothing  in  section  twenty-nine  of  the 
Trustee  Savings  Banks  Act,  1863,  shall  reqiiire 
the  trustees  of  any  trustee  savings  bank  to 
ascertain,  certify,  and  pay  over  annual] j  to  the 
National  Debt  Conmiissioners  the  amount  of 
any  increased  stock  and  property,  except  when 
they  are  reouired  so  to  do  by  the  said  Commis-> 
sioners,  lina  any  amount  so  paid  over  shall  canj 
interest  at  the  same  rate  as  any  other  sums 
standing  to  the  credit  of  the  said  trustee  savings 
bank. 

7.  This  Act  shall  come  into  operation  on  the 
first  day  of  November  one  thousand  eight  hundred 
and  eighty. 

8.  This  Act  may  be  cited  as  the  Savings  Banks 
Act,  1880. 

Each  of  the  Acts  set  forth  in  the  Schedule  to 
this  Act  is  in  this  Act  referred  to  and  may  be 
cited  by  the  short  title  therein  mentioned. 
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Schedule. 


Acts  referred  to. 


Session  and  Chapter. 

Title. 

Short  Title. 

26  &  27  Vict.  c.  25. 
26  &  27  Vict.  c.  87. 

An  Act  to  make  further  provision  for  the 
investment  of  the  moneys  received  hy 
the  Commissioners  for  the  Reduction 
of  the  National  Debt  from  the  trustees 
of  savings  banks  established  under  the 
enactments  of  the  Act  Ninth  George 
the  Fourth,  chapter  ninety-two. 

An  Act  to  consoliaate  and  amend  the  laws 
relating  to  savings  banks. 

The  Savings  Bank  Invest- 
ment Act,  1863. 

The  Trustee  Savings  Banks 
Act,  1863. 

Chap.  37. 


Census  Act,  1880. 


ABSTRACT  OP  THE   ENACTMENTS. 

1.  Local  Government  Board  to  superintend  the  taking  of  the  census. 

2.  Registrar's  sub^istricts  to  be  formed  into  enumerators  divisions. 

3.  Enumerators  to  be  appointed, 

4.  Householders  schedules  to  be  left  at  dwelling-houses.     Occupiers  to  Jill  up  the  schedules  and  sign 

and  deliver  them  to  the  enumerator.    Penalty  for  neglect. 

5.  Schedules  to  be  collected  from  house  to, house,  and  corrected  if  found  to  be  erroneous, 

6.  Enumerators  to  take  an  account  of  houses,  ^c,  and  to  distinguish  the  boundaries  of  parishes, 

boroughs,  IjfC.    Enumerators  to  deliver  their  books  with  the  householders  schedules,  to  the 
registrar, 

7.  Registrars  to  verify  the  enumerators  books, 

8.  Superintendent  registrars  to  examine  the  enumerators  books  and  return  them  to  the  Registrar- 

General, 

9.  An  abstract  of  returns  to  be  printed  and  laid  btfore  Parliament. 

10.  Masters,  ^c,  of  gaols,  Sfc.  to  be  appointed  enumerators  of  the  inmates  thereof, 

11.  Overseers,  peace  officers,  and  relieving  officers  of  unions  formed  under  4  4'  5  Will.  4,  c,  76.  bound 

to  act  tis  enumerators. 

12.  Returns  of  persons  travelling  or  on  shipboard,  or  not  in  houses, 

13.  Table  of  allowances  to  enumerators  and  others. 

14.  Payments  to  be  certified  to  the  Registrar  General. 

15.  Manner  in  which  the  payments  shall  be  made  to  persons  employed  in  execution  of  this  Act  in 

England. 

16.  Penalty  on  persons  for  wifful  default. 

17.  Penalty  for  refusing  information  or  giving  false  answers. 

18.  Recovery  of  penalties. 

19.  Interpretation  of  terms. 

20.  TitleoftheAct. 
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An  Act  for  taking  the  Census  of  England. 

(7th  September  1880.) 

Wherear  it  is  expedient  to  take  the  census 
of  England  in  the  year  one  thousand  eight 
hundred  and  eighty- one : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  The  Local  Government  Board  shall  have  the 
care  of  superintending  the  taking  of  the  census, 
and  shall  cause  to  be  prepared  and  printed,  for 
the  use  of  the  persons  to  be  employed  in  taking 
it,  such  forms  and  instructions  as  the  said  Board 
shall  deem  necessary,  and  the  Registrar  General 
shall  issue  all  such  forms  and  instructions  to  the 
persons  for  whose  use  they  shall  be  intended ; 
and  all  the  expenses  which  shall  be  incurred  by 
authority  of  the  said  Board,  with  the  consent  of 
the  Treasury,  under  this  Act,  shall  be  paid  out  of 
such  moneys  as  shall  be  provided  by  Parliament 
for  that  purpose. 

2.  Every  registrar's  sub-district  in  England 
shall  be  formed  into  enumerators  divisions  accord- 
ing to  instructions  to  be  prepared  by  or  under 
the  direction  of  the  said  Boara,  who  shall  cause  a 
sufficient  number  of  copies  of  such  instructions 
to  be  sent  to  every  registrar  of  births  and  deaths 
in  England;  and  the  registrars,  with  all  con- 
venient speed,  shall  di\'idethe  several  sub-districts 
into  enumerators  divisions  according  to  such 
instructions,  and  subject  in  each  case  to  the 
revision  of  the  superintendent  registrar,  and  to 
the  final  revision  and  approval  of  the  Registrar 
General. 

3.  The  several  registrars  of  births  and  deaths 
in  England  shall  make  and  return  to  their  respec- 
tive superintendent  registrars  a  list  containing 
the  names  and  places  of  abode  of  a  sufficient 
number  of  persons,  duly  qualified  according  to 
instructions  to  be  prepared  oy  or  under  the  direc- 
tion of  the  said  Board,  to  act  as  enumerators 
within  their  several  sub-districts,  and  such  persons, 
when  approved  of  by  the  superintendent  registrar, 
shall  be  appointed  by  him  enumerators  for  taking 
the  census,  subject  nevertheless  to  the  approval 
of  the  Registrar  General ;  and  the  registrar,  with 
the  approval  of  the  superintendent  registrar,  shall 
assign  a  division  to  each  enumerator,  and  shall 
distribute  to  the  several  enumerators  in  his  sub- 
district  the  forms  and  instructions  which  shall 
have  been  issued  for  that  purpose  by  the  Registrar 
General,  and  shall  personally  ascertain  that  each 
enumerator  thoroughly  understands  the  manner 
in  which  the  duties  required  of  him  are  to  be 
performed. 


4.  Schedules  shall  be  prepared  by  or  under  the 
direction  of  the  siud  Board  for  the  purpose  of 
being  filled  up  by  or  on  behalf  of  tne  seirersl 
occupiers  of  dwelling-houses  as  herein-after  pio- 
videa,  with  particulars  of  the  name,  sex,  age,  nnk, 
profession  or  occupation,  condition  as  to  marriage, 
relation  to  head  of  family,  and  birthplace  of 
every  living  person  who  abode  in  every  house  on 
the  night  of  Sunday  the  third  day  of  April  one 
thousand  eight  hundred  and  eighty-one,  and  also 
whether  any  were  blind,  or  deaf  and  dumb,  or 
imbecile  or  lunatic ;  and  the  registrars  in  England 
shall  in  the  course  of  the  week  ending  on  Satar- 
day  the  second  day  of  April  in  the  said  year  one 
thousand  eight  hundred  and  eighty-one  leave  or 
cause  to  be  left  at  every  dwelling-house  within 
their  respective  sub-distnets  one  or  more  of  the 
said  schedules  for  the  occupier  or  occupiers 
thereof  or  of  any  part  thereof,  and  upon  eveiy 
such  schedule  shall  be  plainly  expressed  that  it 
is  to  be  filled  up  by  the  occupier  of  such  dwelling- 
house,  (or  where  such  dwdling-house  is  kt  or 
sub-let  in  difiPerent  stories  or  apartments,  and 
occupied  distinctly  by  different  persons  or  families, 
by  the  occupier  of  each  such  distinct  story  or  apart- 
ment,) and  that  the  enumerator  will  collect  all 
such  schedules  within  his  division  on  the  Monday 
then  next  following. 

Every  occupier  of  any  dwelling-house  or  of  any 
distinct  story  or  apartment  in  any  dwelling-lionse, 
with  or  for  whom  any  such  schedule  shall  have 
been  left  as  aforesaid,  shall  fill  up  the  said 
schedule  to  the  best  of  his  or  her  knowledge  and 
belief,  so  far  as  relates  to  all  persons  dwelfing  in 
the  house,  story,  or  apartment  occupied  by  him  or 
her,  and  shall  sign  his  or  her  name  thereunto, 
and  shall  deliver  the  schedule  so  filled  up,  or 
cause  the  same  to  be  delivered,  to  the  enumentor 
when  required  so  to  do. 

Every  such  occupier  who  shall  wilfuUy  refioise 
or  without  lawful  excuse  neglect  to  fill  up  the 
said  schedule  to  the  best  of  his  or  her  knowledge 
and  beUef,  or  to  sign  and  deliver  the  same  as 
herein  required,  or  who  shall  wilfiillj  make,  sign, 
or  deliver,  or  cause  to  be  made,  signed,  or  delivered, 
any  false  letum  of  all  or  any  of  the  matters  speci- 
fied in  the  said  schedule,  shall  forfeit  a  sum  not 
more  than  ^ve  pounds  nor  less  than  twenty 
shillings. 

5.  The  enumerators  shall  visit  eveir  house  in 
their  respective  divisions,  and  shall  collect  all  the 
schedules  so  left  within  their  division  fiom  boose 
to  house,  so  far  as  may  be  possible,  on  Mondij 
the  fourth  day  of  April  in  the 


thousand  eight  hundred  and  oghty-one,  and 
shall  complete  such  of  the  schedules  as  upon 
deliveiy  tnereof  to  them  shall  ^ypear  to  be  de- 
fective, and  correct  such  as  they  shall  find  to  be 
erroneous,  and  shall  oopjT  the  schedules,  when 
completed  and  corrected,  into  books  to  be  pto- 
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yided  them  for  that  puxpose,  and  shall  add  there- 
unto an  account,  according  to  the  best  informa- 
tion which  they  shall  be  able  to  obtain,  of  all  the 
other  persons  livinff  within  their  division  who 
shall  not  be  induded  in  the  schedules  so  collected 
hj  them. 

6.  Every  enumerator  shall  also  take  an  account 
of  the  occupied  houses,  and  of  the  houses  then 
building  and  therefore  uninhabited,  and  also  of 
all  other  uninhabited  houses  within  his  division, 
and  shall  also  take  an  account  of  all  such  par- 
ticulars herein-before  mentioned,  and  none  others, 
according  to  the  forms  and  instructions  which 
may  be  issued  under  this  Act;  and  in  the  book 
into  which  he  shall  have  copied  the  householders 
schedules  and  other  particulars,  as  herein-before 
directed,  each  enumerator  shall  distinguish  the 
several  civil  parishes  within  his  division,  or  such 
ports  thereof  as  shall  be  within  his  division,  and 
shall  also  distinguish  those  civil  parishes  or  parts 
of  civil  parishes  within  his  division  which  are 
within  the  limits  of  any  city  or  borough  returning 
or  contributing  to  return  a  member  or  members 
to  serve  in  Parliament,  or  of  any  incorporated 
dty  or  borough,  or  of  any  urban  sanitary  aistrict, 
or  of  any  rural  sanitary  district,  or  of  any 
eodesiaatical  district  or  parish,  or  of  any  area 
prescribed  in  that  behalf  oy  the  instructions,  and 
shall  deliver  such  book  to  the  registrar  of  the 
sub-district,  together  with  the  householders 
schedules  collected  by  him,  and  shall  sign  a  form 
or  declaration  to  the  effect  that  the  said  book  has 
been  truly  and  faithfully  filled  up  bv  him,  and 
that  to  the  best  of  his  knowledge  the  same  is 
correct,  which  form  of  declaration  shall  be  pre- 
pared by  or  under  the  direction  of  the  Local 
Government  Board,  and  issued  by  the  Registrar 
General  with  the  forms  and  instructions  afore- 
said. 

7.  The  registrar  to  whom  such  enumerators 
books  shall  be  delivered  shall  examine  the  same, 
and  shall  satisfy  himself  that  the  instructions  in 
each  case  have  been  punctually  fulfilled,  and  if 
not  shall  cause  any  oefect  or  inaccuracy  in  the 
said  book  to  be  supplied  so  far  as  may  be  possible ; 
and  when  the  books  shall  have  been  made  as 
accurate  as  is  possible  the  registrar  shall  deliver 
them  to  the  superintendent  registrar  of  his  sub- 
district,  and  thereafter  shall  transmit  the  house- 
holders schedules  to  the  Registrar  General. 

8.  The  superintendent  registrar  shall  examine 
all  the  books  which  shaU  be  so  delivered  to  him, 
and  shall  satisfy  himself  how  far  the  registrars 
have  duly  performed  the  duties  required  of  them 
by  this  Act,  and  shall  cause  any  inaccuracies 
Which  he  shall  discover  in  such  books  to  be  cor- 
rected so  fur  as  may  be  possible,  and  shall  return 
on  or  before  the  second  day  of  May  one  thousand 
dght  hundred  and  eighty-one,  or  such  other  day 


as  may  be  fixed  by  the  Registrar  General,  aU  the 
said  books  to  the  Registrar  General  for  the  use  of 
the  Local  Government  Board. 

9.  The  said  Board  shall  cause  a  detailed 
abstract  to  be  made  of  the  said  returns ;  and  also 
a  preliminary  abstract  which  shall  be  printed  and 
laid  before  both  Houses  of  Parliament  within 
three  calendar  months  next  after  the  first  day  of 
June  in  the  year  one  thousand  eight  hundred  and 
eighty-one,  if  Parliament  be  sitting,  or  if  Parlia- 
ment be  not  sitting,  then  within  the  first  fourteen 
days  of  the  session  then  next  ensuing. 

10.  The  master  or  keeper  of  every  gaol,  prison, 
or  house  of  correction,  workhouse,  hospital,  or 
lunatic  asylum,  and  of  every  public  or  charitable 
institution,  which  shall  be  determined  upon  by 
the  Registrar  General,  shall  be  the  enumerator  of 
the  inmates  thereof,  and  shall  be  bound  to  con- 
form to  such  instructions  as  shall  be  sent  to  him 
by  the  authority  of  the  said  Board  for  obtaining 
the  returns  required  by  this  Act,  so  far  as  may  be 
practicable,  with  respect  to  such  inmates. 

11.  The  overseers  of  the  poor  in  every  civil 
parish  in  England,  and  the  constables  or  other 
peace  officers  for  such  civil  parishes,  and  the 
relieving  officers  of  any  union  or  civil  parish  not 
in  union  ha^4ng  a  board  of  guardians  acting  under 
the  Poor  Law  Amendment  Act,  1834,  or  the  Acts 
amending  the  same,  shall  be  bound  to  act  as 
enumerators  under  this  Act  within  their  respective 
civil  parishes  and  unions,  if  required  so  to  act  by 
the  said  board ;  and  where  they  shall  so  act  shau 
be  entitled  to  allowances  as  enumerators  under 
the  provisions  of  this  Act ;  and  every  such  over- 
seer, relieving  officer,  constable,  and  other  peace 
officer  who  shall  refuse  or  wilfully  neglect  so  to 
act,  and  duly  to  perform  the  duties  required  of 
the  said  enumerators  by  this  Act,  shall  for  every 
such  offence  forfeit  a  sum  not  more  than  ten 
pounds  nor  less  than  five  pounds. 

12.  The  Local  Government  Board  shall  obtain, 
by  such  ways  and  means  as  shall  appear  to  them 
best  adapted  for  the  purpose,  returns  of  the  par- 
ticulars required  by  this  Act  with  respect  to  idl 
persons  who  during  the  said  night  of  Sunday 
the  third  day  of  April  were  travelling  or  on 
shipboard,  or  for  any  other  reason  were  not 
abiding  in  any  house  of  which  account  is  to  be 
taken  dv  the  enumerators  and  other  persons  as 
aforesaid,  and  shall  include  such  returns  in  the 
abstract  to  be  made  by  them  as  aforesaid. 

13.  The  said  Board  shall  cause  to  be  prepared 
a  table  of  allowances  to  be  made  to  the  several 
enumerators,  registrars,  superintendent  registrars, 
and  other  persons  in  England  employed  in  the 
execution  of  this  Act;  and  such  table,  when 
approved  by  the  Treasury,  shall  be  laid  befora 
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both  Houses  of  Parliament  on  or  before  the  first 
day  of  March  one  thousand  ei^ht  hundred  and 
eighty-one,  if  Parliament  be  sitting,  or  if  Par- 
liament be  not  sitting,  then  within  the  first 
fourteen  days  of  the  session  then  next  ensuing. 

14.  The  superintendent  registrar  of  every  dis- 
trict in  England  shall  within  one  calendar  month 
next  after  the  taking  the  census  certify  to  the 
Registrar  General  the  total  amount  of  the  allow- 
ances to  which  he,  and  the  registrars,  enumerators, 
and  other  persons  in  that  district,  are  respectively 
entitled  according  to  the  said  table. 

15.  The  Treasury  shall,  through  the  Registrar 
General,  pay  to  each  superintendent  registrar,  out 
of  the  moneys  provided  by  Parliament  for  that 
purpose,  the  whole  amount  of  the  allowances  to 
which  the  said  superintendent  registrar,  and  the 
registrars,  enumerators,  and  other  persons  in  each 
district  are  severally  entitled  accoraing  to  the  said 
table;  and  each  superintendent  registrar  shall 
pay  over  to  the  registrars  in  his  district  the  allow- 
ances to  which  they  the  said  registrars  are  entitled, 
and  shall  also  pay  over  or  cause  to  be  paid  over  to 
the  enumerators  and  other  persons  in  his  district 
th^  allowances  to  which  they  are  severally  en- 
titled according  to  the  said  table ;  and  the  receipts 
to  be  given  by  the  enumerators  and  other  persons 
and  registrars  for  payment  of  their  saia  allow- 
ances shall  be  delivered  to  the  superintendent 
registrar,  who  shall  transmit  the  same,  together 
with  the  receipt  for  his  own  allowance,  to  the 
Registrar  General : 

Provided  that  no  such  payment  shall  be  made 
to  any  enumerator  or  other  person  who  shall  be 
required  to  act  as  an  enumerator  under  this  Act, 
but  upon  production  of  a  certificate  under  the 
hand  of  the  registrar  that  the  duties  required  of 
such  enumerator  or  other  person  acting  as  enu- 
merator by  this  Act  have  been  faithfully  per- 
formed, and  the  like  certificate  shall  be  required 
under  the  hand  of  the  superintendent  registrar 
with  respect  to  the  registnur  before  any  payment 
shall  be  made  to  the  registrar,  and  the  like  cer- 
tificate under  the  hand  of  the  Registrar  General 
with  respect  to  the  superintendent  registrar  be- 


fore any  payment  shall  be  made  to  tiie  super- 
intendent registrar. 

IG.  Every  superintendent  registrar  and  regis- 
trar, and  every  enumerator  and  other  person  who 
is  bound  under  this  Act  if  required  to  act  as 
enumerator,  making  wilful  default  in  any  of  the 
matters  required  of  them  respectively  by  this 
Act,  or  making  any  wilfully  falae  declaration, 
shall  for  every  such  wilful  de^ult  or  falae  declar- 
ation forfeit  a  sum  not  exceeding  five  pounds 
nor  less  than  two  pounds. 

17.  The  enumerators  and  other  persons  em- 
ployed in  the  execution  of  this  Act  shall  be  aa> 
thorised  to  ask  all  such  questions  as  shall  be 
directed  in  any  instructions  to  be  prepared  by  or 
under  the  direction  of  the  LocsJ  GoTemmeDt 
Board,  which  shall  be  necessary  for  obtaining  the 
returns  required  by  this  Act ;  and  every  person 
refusing  to  answer  or  wilfully  giving  a  false 
answer  to  such  questions,  or  any  of  them,  shiJl 
for  every  such  refusal  or  wilfully  false  answer 
forfeit  a  sum  not  exceeding  five  pounds  nor  less 
than  twenty  shillings. 

18.  All  penalties  imposed  by  this  Act  shall  be 
recovered  m  a  summary  manner  before  two 
justices  of  the  peace,  having  jurisdiction  in  the 
county  or  place  where  the  offence  is  committed 
in  the  manner  prescribed  by  law  in  this  behalf. 

19.  In  this  Act— 

The  expression  "  civil  parish  "  means  a  place 
for  which  a  separate  poor  rate  is  or  can  be 
made,  and  has  in  the  metropolis  the  came 
meaning  as  in  the  Metropolis  Management 
Act,  1855. 

The  expression  "  dwelling-house  "  shall  in- 
clude all  buildings  and  tenements  of  which 
the  whole  or  any  part  shall  be  used  for  the 
purpose  of  human  habitation. 

The  expression  "  Treasury  "  means  the  Com- 
missioners of  Her  Majesty's  Treasury. 

20.  This  Act  may  be  cited  as  the  Census  Act, 

1880. 


Chap.  38. 
Census  (Scotland)  Act^  1880. 


ABSTRACT  OF  THE   BKACTMXNTS. 


1.  Secretary  of  State  to  superintend  census. 

2.  Copy  of  this  Act  to  be  sent  to  every  sheriff  and  the  chief  magistrate  of  Edinburgh,  ijfc. 

3.  Registrars  districts  to  be  formed  into  enumerators  divisions. 

4.  Enumerators  to  be  appointed. 


CHAP.  38.] 
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5.  Householders  schedules  to  be  left  at  dwelling-houses.     Occupiers  to  fill  up  the  schedules  and  sign 

and  return  them  to  the  enumerator.    Penalty  for  neglect. 

6.  Schedules  to  be  collected  from  house  to  house,  and  connected,  if  found  to  be  erroneous. 

7.  Enumerators  to  take  an  account  of  houses,  ^c,  and  to  distinguish  the  boundaries  of  parishes  and 

burghs.    Enumerators  to  deliver  their  books,  with  the  householders  schedules,  to  the  registrar, 

8.  Registrars  to  verify  the  enumerators  books,  and  deliver  them  to  the  sheriff,  Sjcc. 

9.  Returns  to  be  given  to  the  sheriffs  of  counties  and  chief  magistrates  of  Edinburgh,  Sfc, 

10.  Sheriffs  of  counties  and  chief  magistrates  of  Edinburgh,  Sjfc.  to  receive  the  returns  and  transmit 

them  to  the  Registrar  General. 
l\.  An  abstract  of  returns  to  be  printed  and  laid  before  Parliament. 

12.  Governors,  Sfc.  of  gaols,  SfC.  to  be  appointed  enumerators  of  the  inmates  thereof, 

13.  Inspectors  of  poor,  Sjfe,  bound  to  act  as  enumerators. 

14.  Returns  of  houseless  poor  and  of  persons  travelling  or  on  shipboard. 

15.  Table  of  allowances  to  enumerators  and  other  persons  employed. 

16.  Payments  to  be  certified  to  the  Registrar  General. 

17.  Manner  in  which  the  payments  shall  be  made  to  persons  employed  in  execution  of  this  Act, 

18.  Penalty  for  wilful  default. 

19.  Penalty  for  refusing  information  or  giving  false  answers. 

20.  Recovery  and  application  of  penalties. 

21.  Interpretation  of  terms. 

22.  Short  title. 


An  Act  for  taking  the  Census  of  Scotland. 

(7th  September  1880.) 

Whbrsas  it  is  expedient  to  take  the  census 
of  Scotland  in  the  year  one  thousand  eight 
hundred  and  eighty-one : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  One  of  Her  Majesty's  Principal  Secretaries 
of  State  (berun-aiter  called  the  Secretary  of  State) 
shall  have  the  care  of  superintending  the  taking 
of  the  census  of  Scotland,  and  shall  cause  to  be 
prepared  and  printed,  for  the  use  of  the  persons 
to  be  employed  in  taking  it,  such  forms  and  in- 
fitructions  as  he  shall  deem  necessary,  and  the 
Registrar  General  for  Scotland  shall  issue  all  such 
forms  and  instructions  to  the  persons  for  whose 
use  they  shall  be  intended ;  and  all  the  expenses 
which  shall  be  incurred  by  authority  of  such 
Secretsiy  of  State,  with  the  consent  of  the  Com- 
missioners of  Her  Majesty's  Treasury,  under  this 
Act,  shall  be  paid  out  of  such  moneys  as  shall  be 
provided  by  Parliament  for  that  purpose. 

2.  The  Registrar  General  for  Scotland  shall 
send  a  printed  copy  of  this  Act  to  the  sheriff  of 
every  county  in  Scotland,  and  to  the  chief  magis- 
trate of  the  burghs  of  Edinburgh,  Glasgow, 
Dundee,  Aberdeen,  Greenock,  Puisley,  Leith,  and 
Perth. 

3.  Every  registrar's  district  in  Scotland  shall 
be  formed  into  enumerator's  divisions  according 
to  instructions  to  be  prepared  by  or  under  the 
direction  of  such  Secretary  of  State,  who  shall 


cause  a  sufficient  number  of  copies  of  such  in- 
structions to  be  sent  to  every  registrar  of  births, 
deaths,  and  marriages  in  Scotland;  and  the 
registrars,  with  all  convenient  speed,  shall  divide 
the  several  districts  into  enumerators  divisiona 
according  to  such  instructions,  and  subject  in 
each  case  to  be  revised  by  the  sheriff  of  the 
county  or  the  chief  magistrate  of  the  burgh, 
being  one  of  the  burghs  mentioned  in  the  second 
section  hereof,  as  the  case  may  be. 

4.  The  several  registrars  of  births,  deaths,  and 
marriages  in  Scotland  shall  make  and  return,  in  the 
case  of  the  burghs  mentioned  in  the  second  section 
hereof  to  the  chief  magistrate  of  the  burgh,  and 
in  the  case  of  every  other  burgh  and  of  every 
county  to  the  sheriff  of  the  county,  a  list  con* 
taining  the  names  and  places  of  abode  of  a 
sufficient  number  of  persons,  duly  qualified 
according  to  instructions  to  be  prepared  by  or 
under  the  direction  of  the  Secretary  of  State,  to 
act  as  enumerators  within  their  several  districts, 
and  such  persons,  when  approved  of  by  the 
sheriff  or  chief  magistrate,  shall  be  appointed  br 
the  registrar,  by  any  writing  under  his  hana, 
enumerators  for  taking  the  census ;  and  the 
registrar,  with  the  like  approval,  shall  assign  a 
division  to  each  enumerator,  and  shall  distrioute 
to  the  several  enumerators  in  his  district  the 
forms  and  instructions  which  shall  have  been 
issued  for  that  purpose  by  the  Registrar  General 
for  Scotland,  and  shall  personally  ascertain  that 
each  enumerator  thoroughly  understands  the 
manner  in  which  the  duties  required  of  him 
are  to  be  performed. 

5.  Schedules  shall  be  prepared  by  or  under  the 
direction  of  the  Secretary  of  State  for  the  pur- 
pose of  being  filled  up  by  or  on  behalf  of  the 
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several  occupiers  in  dwelling-houses  as  herein- 
after provided,  with  particulars  of  the  name,  sex, 
age,  rank,  profession  or  occupation,  condition, 
relation  to  head  of  family,  and  birthplace  of 
every  living  person  who  abode  in  every  house  on 
the  night  of  Sundav  the  third  day  oi  April  one 
thousand  eight  hundred  and  eighty-one,  and  also 
whether  any  were  blind,  or  deaf  and  dumb,  or 
imbecile  or  lunatic,  and  the  registrars  in  Scotland 
shall  in  the  course  of  the  week  ending  on  Saturday 
the  second  day  of  April  in  the  year  one  thousand 
eight  hundred  and  eighty-one,  leave  or  cause  to 
be  left  at  every  dwelling-house  within  their  re- 
spective districts  one  or  more  of  the  said  schedules 
for  the  occupier  or  occupiers  thereof  or  of  any 
part  thereof,  and  upon  every  such  schedule  shall 
be  plainly  expressed  that  it  is  to  be  filled  up  by 
the  occupier  of  such  dwelling-house,  (or  where 
such  dwelling-house  is  let  in  difEerent  stories  or 
apartments,  and  occupied  distinctly  by  difiPerent 

Sersons  or  families,  by  the  occupier  of  each  such 
istinct  story  or  apartment,)  and  that  the  enu* 
merator  will  collect  all  such  schedules  within  his 
division  on  the  Monday  then  next  following ;  and 
every  occupier  of  any  dwelling-house,  or  of  any 
distinct  story  or  apartment  in  anv  dwelling-house, 
with  or  for  whom  any  such  schedule  shall  have 
been  left  as  aforesaid,  shall  fill  up  the  said  sche- 
dule to  the  best  of  his  or  her  knowledge  and 
belief,  so  fiur  as  relates  to  all  persons  dwelling  in 
the  house,  storv,  or  apartment  occupied  by  him 
or  her,  and  shall  sign  nis  or  her  name  thereunto, 
and  shall  deliver  the  schedule  so  filled  up,  or 
cause  the  same  to  be  delivered,  to  the  enumerator 
when  required  so  to  do ;  and  every  such  occupier 
who  shall  wilfully  refuse  or  without  lawful  excuse 
neglect  to  fill  up  the  said  schedule  to  the  best  of 
his  or  her  knowledge  and  belief,  or  to  sign  and 
deliver  the  same  as  herein  required,  or  who  shall 
wilfully  make,  sign,  or  deliver,  or  cause  to  be 
made,  signed,  or  (ielivered,  any  false  return  of  all 
or  any  of  the  matters  specified  in  the  said  sche- 
dule, shall  forfeit  a  sum  not  more  than  five 
pounds  nor  less  than  twenty  shillings. 

6.  The  enumerators  shall  visit  every  house  in 
their  respective  divisions,  and  shall  collect  cdl  the 
schedules  so  left  within  their  division  from  house 
to  house,  so  fiEir  as  may  be  possible,  on  Monday 
the  fourth  day  of  April  in  the  year  one  thousand 
eight  hundred  and  eighty-one,  and  shall  com- 
plete such  of  the  schedules  as  upon  delivery 
thereof  to  them  shall  appear  to  be  defective,  and 
correct  such  as  they  shall  find  to  be  erroneous, 
and  shall  cop^  the  schedules,  when  completed 
and  corrected,  into  books  to  be  provided  them  for 
that  purpose,  and  shaU  add  thereunto  an  account, 
according  to  the  best  information  which  they 
shall  be  able  to  obtain,  of  all  the  other  persons 
living  within  their  division  who  shall  not  be  in- 
cluded in  the  schedules  so  collected  by  them. 


7.  Every  enumerator  shall  also  take  an  aeooont 
'  of  the  occupied  houses,  and  of  the  booses  then 
building  and  therefore  uninhabited,  and  alao  of 
all  other  uninhabited  houses  within  his  diTisoon, 
stating  the  namber  of  rooms,  indnding  tibe 
kitchen,  if  any,  as  a  room,  having  a  window  or 
windows,  not  being  windows  with  a  borrowed 
light,  in  each  dwelling-house,  and  shall  also  take 
an  account  of  all  the  particulars  herein-befbre 
mentioned,  and  none  other,  according  to  the  forma 
and  instructions  which  may  be  issued  under  this 
Act;  and  in  the  book  into  which  he  shaU  have 
copied  the  householders  schedules  and  other  par- 
ticulars, as  herein-before  directed,  each  enume- 
rator shall  distinguish  the  several  parishes  and 
school  board  districts  within  his  division,  or  sudi 
parts  thereof  as  shall  be  within  his  division,  and 
shall  also  distinguish  those  parishes  or  parts  of 
j)ari8hes  within  his  division  which  are  within  the 
limits  of  any  city  or  burgh  returning  or  contribu- 
ting to  return  a  member  or  members  to  serve  in  I^- 
liament,  or  any  royal  burgh  or  any  place  in  which 
either  of  the  General  rolice  and  Improvement 
Acts,  thirteenth  and  fourteenth  Victoria,  diapter 
thirty-three,  or  twenty-fifth  and  twenty-suth 
Victoria,  chapter  one  hundred  and  one,  has  been 
adopted,  and  shall  deliver  such  book  to  the  rei^ 
trar  of  the  district,  together  with  the  householders 
schedules  collected  by  him,  and  shall  sign  a  form 
or  declaration  to  the  efPect  that  the  said  book  has 
been  truly  and  faithfully  filled  uo  by  him,  and 
that  to  tne  best  of  his  knowledge  the  same  is  cor- 
rect, which  form  of  declaration  shall  be  prepued 
by  or  under  the  direction  of  such  Secretaijof 
State,  and  issued  by  the  Registrar  General  tor 
Scotland  with  the  forma  and  instnictions  I  ~ 


S.  The  re^strar  to  whom  such  enumerators 
books  shall  be  delivered  shall  examine  the  same, 
and  shall  satisfy  himself  that  the  instructions  in 
each  case  have  been  punctualljr  fulfilled,  and  if 
not  shall  cause  any  aefect  or  inaccuracy  in  the 
said  books  to  be  supplied  so  far  as  may  be  pos- 
sible ;  and  when  the  hooks  sh^  have  been  nude 
as  accurate  as  is  possible  the  registrar  shall  de- 
liver them  to  the  sheriff  of  the  county  or  the  chief 
magistrate  of  the  burgh,  being  one  of  the  bvigbs 
mentioned  in  the  second  section  hereof,  as  the 
case  may  be,  as  herein-after  provided,  and  there- 
after shall  transmit  the  householders  schedules  to 
the  Registrar  General  for  Scotland. 

9.  The  sheriff  of  eyety  county  and  the  diief 
magistrate  of  each  of  the  boighs  mentioned  in 
the  second  section  hereof  shidl  appoint  a  tnoe  cr 
times,  which  shall  not  be  earlier  than  the  uatk 
nor  later  than  the  twenty-third  day  of  April  oae 
thousand  eight  hundred  and  ejghty«one,  lor  the 
registrars  of  districts  within  their  lespediye  jam- 
dictions  to  attend  at  such  places  as  thsf  nay 
appoint,  with  the  books  fillea  up  under  this  Asl* 
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of  which  times  and  places  intimation  shall  be 
li^iven  to  the  registrars  in  such  manner  as  shall  be 
directed  by  the  sheri£Ps  and  chief  magistrates 
respectively,  who  shall  then  and  there  receive 
from  the  registrars  the  said  books,  and  cause 
every  registrar  to  make  a  declaration  to  the  effect 
that  to  the  best  of  his  knowledge  the  same  are 
correct ;  and  the  sherifib  and  chief  magistrates,  if 
they  see  cause,  may  examine  the  registrars  touch- 
ing any  of  the  matters  to  which  the  books  relate, 
and  shall  cause  any  inaccuracies  which  they  shall 
discover  in  such  books  to  be  corrected  so  far  as 
may  be  possible,  and  shall  thereafter  direct  the 
sheriff  clerk  of  the  countv  or  the  town  clerk  of 
the  burgh,  being  one  of  the  burghs  mentioned  in 
the  second  section  hereof,  as  the  case  may  be,  to 
indorse  the  same  (if  not  previously  indorsed)  with 
the  name  of  the  county  wherein  the  parish  or  place 
therein  mentioned  is  situate,  or  otherwise  (where 
any  of  the  said  sheriffs  shall  think  proper)  they 
shall  direct  the  registrar  to  verify  the  said  books 
before  any  justice  of  the  peace  of  their  respective 
counties,  and  thereafter  to  transmit  the  same 
previously  to  the  said  twenty-third  day  of  April 
in  any  convenient  manner  to  the  saia  sherds, 
who  shall  direct  the  same  to  be  indorsed  as  afore- 
said. 

10.  The  sheriffs  of  counties  and  the  chief 
magistrates  of  each  of  the  burghs  mentioned  in 
the  second  section  hereof  shall,  on  or  before  the 
fourth  day  of  May  one  thousand  eight  hundred 
and  eighty-one,  transmit  all  the  books  by  them 
received  from  the  registrars  (together  witn  a  list 
of  the  parishes  and  places,  including  the  burghs 
not  mentioned  in  the  second  section  hereof, 
within  their  respective  counties  and  burghs, 
being  burghs  mentioned  in  the  said  section,  from 
whence  no  returns  have  been  made  to  them,)  to 
the  office  of  the  Registrar  General  for  Scotland 
for  the  use  of  the  Secretary  of  State :  Provided 
always,  that  such  Registrar  General  may  empQwer 
the  said  sheriffs  or  chief  magistrates,  or  any  of 
them,  on  a  special  application  to  that  effect,  to 
retain  the  saia  books  tor  any  period  not  later  than 
the  sixteenth  day  of  May  of  the  said  year. 

11.  The  Secretary  of  State  shall  cause  an 
abstract  to  be  made  of  the  said  returns ;  and  such 
abstract  shall  be  printed,  and  laid  before  both 
Houses  of  Parliament  within  twelve  calendar 
months  next  after  the  first  day  of  June  in  the 
Tear  one  thousand  eight  hundred  and  eighty-one, 
if  Parliament  be  sitting,  or  if  Parliament  be  not 
sitting,  then  within  the  first  fourteen  days  of  the 
session  then  next  ensidng. 

12.  ITie  governor,  master,  or  keeper  of  every 

faol,  prison,  or  house  of  correction,  poorhouse, 
ospital,  or  lunatic  asylum,  and  of  every  public 
or  charitable  institution,  which  shall  be  deter- 


mined upon  by  the  said  Registrar  General,  shall 
be  the  enumerator  of  the  inmates  thereof,  and 
shall  be  bound  to  conform  to  such  instructions  as 
shall  be  sent  to  him  by  the  authority  of  the 
Secretary  of  State  for  obtaining  the  returns  re- 
quired by  this  Act,  so  far  as  may  be  practicable, 
with  respect  to  such  inmates. 

13.  The  inspectors  and  assistant  inspectors  of 
poor  in  every  parish  or  combination  in  Scotland 
shall  be  bouna  to  act  as  enumerators  under  this 
Act  within  their  respective  parishes  and  combina- 
tions, if  required  so  to  act  by  the  authority  of  the 
Secretary  of  State,  and  when  they  shall  so  act 
shall  be  entitled  to  allowances  as  enumerators 
under  the  provisions  of  this  Act ;  and  every  such 
inspector  or  assistant  inspector  of  poor  who  shall 
refuse  or  wilfully  neglect  so  to  act  and  duly  to 
perform  the  duties  required  of  the  said  enumera- 
tors by  this  Act,  shall  for  every  such  offence 
forfeit  a  sum  not  more  than  ten  pounds  nor  less 
than  five  pounds. 

14.  The  Secretary  of  State  shall  obtain,  by  such 
ways  and  means  as  shall  appear  to  him  best 
adapted  for  the  purpose,  retmrns  of  the  particu- 
lars required  by  this  Act  with  respect  to  all 
houseless  persons,  and  all  persons  who  during  the 
said  night  of  Sunday  the  third  day  of  April  were 
travelling  or  on  shipboard,  or  for  any  other  reason 
were  not  abiding  in  any  house  of  which  account 
is  to  be  taken  by  the  enumerators  and  other  per- 
sons as  aforesaid,  and  shall  include  such  returns 
in  the  abstract  to  be  made  by  him  as  aforesaid. 

15.  The  Secretary  of  State  shall  cause  to  be 
prepared  a  table  of  allowances  to  be  made  to  the 
several  enumerators,  registrars,  sheriff  clerks, 
town  clerks  of  burghs  mentioned  in  the  second 
section  hereof,  and  other  persons  in  Scotland  em- 
ployed in  the  execution  of  this  Act;  and  such 
table,  when  approved  by  the  Commissioners  of 
Her  Majesty's  Treasury,  shall  be  laid  before  both 
Houses  of  Parliament  on  or  before  the  first  day 
of  March  one  thousand  ei^ht  hundred  and  eighty- 
one,  if  Parliament  be  sittmg,  or  if  Parliament  be 
not  sitting,  then  within  the  first  fourteen  days  of 
the  session  then  next  ensuing. 

16.  The  sheriff  of  every  county  and  the  chief 
magistrate  of  each  of  the  burghs  mentioned  in  the 
second  section  hereof  shall,  within  one  calendar 
month  next  after  the  taking  of  the  census,  certify 
to  the  Registrar  General  for  Scotland  the  tot^ 
amount  of  the  allowances  to  which  the  registrars, 
enumerators,  sheriff  clerks,  town  clerks  of  the 
said  burghs,  and  other  persons  are  respectively 
entitled  according  to  the  said  table. 

17.  The  sheriffs  of  counties  and  the  chief 
magistrates   of  the   burghs   mentioned  in  the 
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second  section  hereof  shall  p^rant  to  the  sheriff 
clerks  and  town  clerks  of  the  said  burf^hs  respec- 
tively, and  the  several  registrars,  enumerators,  or 
other  persons  employed  in  the  execution  of  this 
Act,  such  allowances  as  shall  have  been  certified 
as  herein-before  provided,  together  with  any 
necessary  expenses  incurred  by  them  or  any  of 
them  in  the  execution  of  this  Act,  and  shall  order 
payment  thereof  to  be  made  by  the  Queen's  and 
Lord  Treasurer's  Remembrancer  out  of  the 
moneys  provided  by  Parliament  for  that  purpose, 
and  he  shall  pa^  the  same  accordingly ;  ana  the 
receipts  to  be  given  by  the  registrars,  enumera- 
tors, and  other  persons  for  payment  of  their  said 
allowances  shall  be  delivered  to  the  sheriff  clerk 
or  such  town  clerk,  as  the  case  may  be,  who  shall 
transmit  the  same,  together  with  the  receipt  for 
his  own  allowance,  to  the  Registrar  General  for 
Scotland  :  Provided  always,  that  no  such  payment 
shall  be  made  to  any  enumerator  or  other  person 
who  shall  be  reouired  to  act  as  an  enumerator 
under  this  Act,  but  upon  production  of  a  cer- 
tificate under  the  hand  of  the  registrar  that  the 
duties  required  of  such  enumerator  or  other  per- 
son acting  as  enumerator  by  this  Act  have  been 
faithfully  performed,  and  the  like  certificate  shall 
be  required  under  the  hand  of  the  sheriff  or  such 
chief  magistrate,  as  the  case  may  be,  with  respect 
to  the  registrar,  before  any  payment  shall  be  mado 
to  him. 

18.  Every  registrar,  and  every  enumerator  and 
other  person  who  shall  be  reouired  to  act  as 
enumerator,  so  appointed  as  aforesaid,  making 
wilful  default  in  any  of  the  matters  required  of 
them  respectively  by  this  Act,  or  makmg  any 


wilfully  false  declaration,  shall  for  every  such 
wilful  default  or  false  declaration  forfeit  a  sum 
not  exceeding  five  pounds  nor  leas  than  two 
pounds. 

19.  The  enumerators  and  other  persons 
emplojred  in  the  execution  of  this  Act  shall  be 
authorised  to  ask  all  such  questions  as  shall  be 
directed  in  any  instructions  to  be  prepared  by  or 
under  the  direction  of  the  Secretary  of  State 
which  shall  be  necessary  for  obtaining  the  returns 
required  by  this  Act ;  and  every  person  refusing 
to  answer  or  wilfully  giving  a  false  answer  to 
such  questions  or  any  of  them  shall  for  evciy 
such  refusal  or  wilfully  false  answer  forfeit  a  sum 
not  exceeding  five  pounds  nor  less  than  twenty 
shillings. 

20.  All  offences  committed  in  contravention 
of  this  Act  shall  be  prosecuted,  and  all  penalties 
imposed  by  this  Act  shall  be  recovered  before  the 
sheriff  in  a  summary  manner,  under  the  pro- 
visions of  the  Summary  Procedure  Act^  1854; 
and  every  such  penalty  shall  be  paid,  one  hatf 
to  the  informer,  and  the  other  half  to  the  Queen's 
and  Lord  Treasurer's  Remembrancer  on  behalf 
of  Her  Majesty. 

21.  The  term  ''sheriff"  shall  include  shetiff 
substitute;  the  term  ''dwelling-house"  shall 
include  all  buildings  and  tenements  of  which  the 
whole  or  any  part  shall  be  used  for  the  poipose 
of  human  habitation. 

22.  This  Act  may  be  cited  as  the  Census 
(Scotland)  Act,  1880. 


Chap.  39. 
County  Court  Jurisdiction  in  Lunacy  {Ireland)  Act^  1880. 


ABSTRACT   OF  THE   ENACTMENTS. 

1.  Short  title. 

2.  Jurisdiction, 


An  Act  to  confer  jurisdiction  in  Lunacy 
upon  the  County  Courts  in  Ireland 
in  certain  cases. 

(7th  September  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Ck)mmons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


1.  This  Act  may  be  cited  for  all  purposes  as 
the  Ck>unty  Court  Jurisdiction  in  Lanacy  (Ire- 
land) Act,  1880. 

2.  From  and  after  the  passing  of  this  Aet 
every  Civil  Bill  Court  in  Ireland  shall  have  and 
may  exercise^  with  reference  to  persons  who 
reside  within  the  jurisdiction  of  such  Civil  Bill 
Court  and  whose  property,  or  the  net  estiiDated 
value  of  whose  property,  does  not  exceed  the 
sum  of  seven  hundred  pounds  sterling  in  respect 
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of  the  corpus  thereof^  or  the  sum  of  fifty 
pounds  sterling  per  annum  in  respect  of  the 
income  thereof,  all  the  jurisdiction,  power,  and 
authority  in  lunacy  of  the  Lord  Chancellor  of 
Ireland  for  the  time  being  intrust-ed  by  virtue  of 
the  Queen's  Sign  Manual  with  the  care  and 
commitment  of  the  custody  of  the  persons  and 
estates  of  persons  found  idiot,  lunatic,  or  of 
unsound  mmd. 

The  several  provisions  of  the  County  Officers 
and  Courts  (Ireland)  Act,  1877»  so  far  as  they 
relate  to  equitable  jurisdiction  and  are  applicable, 
shall  apply  to  all  proceedings  instituted  under 


this  Act,  as  if  the  jurisdiction  conferred  by  this 
Act  had  been  conferred  by  the  second  part  of  the 
said  Act ;  and  this  Act  shall,  so  far  as  is  con- 
sistent with  the  tenor  thereof,  be  construed  with 
the  said  County  Officers  and  Courts  (Ireland) 
Act,  1S77»  and  with  the  Lunacy  R^;ulation 
(Ireland)  Act,  1871 ;  and  the  power  of  making 
roles  and  orders  contained  in  the  County  Officers 
and  Courts  (Ireland)  Act,  1877>  shidl  include  the 
power  of  making  rules  and  orders  for  carrying 
the  purposes  of  this  Act  into  effect,  and  pre- 
scribmg  the  forms  of  proceedings  and  the  duties 
of  officers  under  it. 


Chap.  40. 
Appropriation  Act,  1880  {Session  2). 


ABSTRACT  OP  THB   ENACTMENTS. 

Grant  out  of  Consolidated  Fund. 

1.  Issue  of  13,614,207 L  out  of  the  Consolidated  Fund. 

2.  Power  for  the  Treasury  to  borrow. 

Appropriation  of  Grants. 

3.  Appropriation  of  sums  voted  for  supply  services, 

4.  Repeal  of  part  of  43  Vict,  c,  13.     Sums  granted  to  be  applied  as  directed  by  this  or  recited  Act, 

5.  Treasury  may,  in  certain  cases  of  exigency,  authorise  expenditure  unprovided  for  j  provided  that 

the  aggregate  grants  for  the  navy  services  and  for  the  army  services  respectively  be  not  exceeded, 

6.  Sanction  for  navy  and  army  expenditure  for  1878-79  unprovided  for. 

7.  Declaration  required  in  certain  cases  before  receipt  of  sums  appropriated, 

8.  Short  title  of  Act. 


An  Act  to  apply  a  sum  out  of  the 
Consolidated  Fund  to  the  service  of 
the  year  ending  on  the  thirty-first 
day  of  March  one  thousand  eight 
hundred  and  eighty-one,  and  to 
appropriate  the  Supplies  granted  in 
this  Session  of  Parliament. 

(7th  September  1880.) 

Most  Gracious  Sovereign, 
Vim,  Your  Majesty's  most  dutiful  and  loyal 
subjects,  the  Commons  of  the  United  Kingdom 
of  Great  Britian  and  Ireland  in  Parliament 
assembled,  towards  making  good  the  supply 
which  we  have  cheerfully  granted  to  Your  Ma- 
jesty in  this  session  of  Parliament,  have  resolved 
to  grant  unto  Your  Majesty  the  sum  herein- 
after mentioned ;  and  do  therefore  most  humbly 
beseech  Your  Majesty  that  it  may  be  enacted ; 
and  be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


Grant  out  of  Consolidated  Fund. 

1.  The  Commissioners  of  Her  Majesty's  Trea- 
sury for  the  time  being  may  issue  out  of  the 
Consolidated  Fund  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  and  apply  towards 
making  good  the  supply  granted  to  Her  Ma- 
jesty for  the  service  of  the  year  ending  on  the 
thirtv-first  day  of  March  one  thousand  eight 
hundred  and  eightv-one,  the  sum  of  thirteen 
million  six  hun£red  and  fourteen  thousand  two 
hundred  and  seven  pounds. 

2.  The  Commissioners  of  Her  Mi^estv*s  Trea- 
sury may  borrow  from  time  to  time,  on  the  credit 
of  the  said  sum  of  thirteen  million  six  hundred 
and  fourteen  thousand  two  hundred  and  seven 
pounds,  any  sum  or  sums  of  equal  or  less  amount 
m  the  whole,  and  shall  repay  the  moneys  so 
borrowed,  with  interest  not  exceeding  five 
pounds  per  centum  per  annum,  out  of  the 
growing  nroduce  of  the  Consolidated  Fund  at 
any  period  not  later  than  the  next  succeeding 
quarter  to  that  in  which  the  said  moneys  were 
borrowed. 

Any  moneys  so  borrowed  shall  be  nlaced  to 
the  credit  of  the  account    of    Her  Miyesty's 
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Exchequer,  and  shall  form  part  of  the  said 
Consolidated  Fund,  and  be  available  in  any 
manner  in  which  such  fund  is  available. 

Appropriation  of  Grants. 

3.  All  sums  granted  by  this  Act  and  the  other 
Acts  mentioned  in  Schedule  (A.)  annexed  to 
this  Act  out  of  the  said  Consolidated  Fund 
towards  making  good  the  supply  granted  to  Her 
Majesty,  amounting,  as  appears  by  the  said 
Schedule,  in  the  aggregate,  to  the  sum  of 
twenty-nine  million  three  hundred  and  fifhr- 
seven  thousand  eight  hundred  and  one  pounas, 
are  appropriated  and  shall  be  deemed  to  have 
been  appropriated  as  from  the  date  of  the  passing 
of  the  first  of  the  Acts  mentioned  in  the  said 
Schedule  (A.)  for  the  purposes  and  services 
expressed  in  Schedule  (B.)  annexed  hereto. 

The  abstract  of  schedules  and  schedules  an- 
nexed hereto,  with  the  notes  (if  any)  to  such 
schedules,  shall  be  deemed  to  be  part  of  this  Act 
in  the  same  manner  as  if  they  haa  been  contained 
in  the  body  thereof. 

4.  So  much  of  the  Act  passed  in  the  forty- 
third  year  of  Her  present  Majesty,  chapter 
thirteen,  as  limits  or  restricts  the  issue  or  appli- 
cation of  the  several  sums  granted  to  Her 
Majesty  to  services  voted  in  that  session  of 
Parliament  shall  be  and  the  same  is  hereby 
repealed ;  and  the  sums  granted  by  the  said  Act, 
and  those  granted  by  this  Act,  shall  and  may 
be  issued  and  applied  generally  to  any  use, 
intent,  or  purpose  mentioned  in,  or  to  defray 
any  payment  directed  to  be  satisfied  by, 
this  Act,  or  by  the  Act  of  the  last  session  of 
Parliament,  chapter  thirteen;  anything  in  the 
said  recited  Act  or  in  this  Act  to  the  oontraiy 
thereof  in  anywise  notwithstandmg. 

5.  If  a  necessity  arise  for  incurring  expendi- 
ture not  provided  for  in  the  sums  appropriated 
to  naval  and  military  services  by  this  Act,  or  by 
the  said  recited  Act  of  the  last  session  of  Parlia- 
ment, and  which  it  may  be  detrimental  to  the 
public  service  to  postpone  until  provision  can  be 
made  for  it  by  Parliament  in  tne  usual  course, 
each  of  the  departments  entrusted  with  the 
control  over  the  said  services  shall  forthwith 
make  application  in  writing  to  the  Commis- 
sioners of  Her  Majesty's  Treasury  for  their 
authority  to  defray  temporarily  such  expenditure 
out  of  any  surpluses  which  may  have  been 
or  which  may  be  effected  by  the  saving  of 
expenditure  upon  votes  within  the  same  depart- 
ment, and  in  such  application  the  department 
shall  represent  to  the  Commissioners  of  the 
Treasury  the  circumstances  which  may  render 
such  additional  expenditure  necessary,  and 
thereupon  the  said  Commissioners  may  authorise 
the  expenditure  unprovided  for  as  aforesaid 
to  be  temporarily  denayed  out  of  any  surpluses 


which  may  have  been  or  which  may  be  effeeted 
as  i^oresaid  upon  votes  within  the  same  depaii- 
ment;  and  a  statement  showing  all  cases  in 
which  the  naval  and  miiitaiy  departments  have 
obtained  the  sanction  of  the  said  Commissioiien 
to  anv  expenditure  not  provided  for  in  the  re> 
spective  votes  aforesaid,  accompanied  by  copies 
of  the  representations  made  to  them  by  the  said 
departments,  shall  be  laid  before  the  House  of 
Commons  with  the  appropriation  acooants  of 
navy  and  army  services  for  the  year,  in  order 
that  such  proceedings  may  be  submitted  for  the 
sanction  of  Parliament,  and  that  provision  may 
be  made  for  the  deficiencies  upon  the  sevenl 
votes  for  the  said  services  in  such  manner  as 
Parliament  may  determine. 

Hie  Commissioners  of  the  Treasury  shall  not 
authorise  any  expenditure  which  may  cause  an 
excess  upon  the  aggregate  sums  appropriated  by 
this  Act  for  naval  services  and  for  army  servioes 
respectively. 

6.  Whereas  the  Commisaonen  of  the  Treasuiy, 
under  the  powers  vested  in  them  by  the  Act  of 
the    session  held  in  the  forty-first  and  forty- 
second  years  of  the  reign  of  Her  present  Muesty, 
chapter  sixtv-five,  have  authorised  expenditure 
not  provided  for  in  the  siuns  appropriated  by  the 
said  Act  to  certain  votes  for  naval  and  mifitaxy 
services  for  the  year  ended  on  the  thirty-first 
day  of  March  one  thousand  eight  hundred  and 
seventy -nine,  to  be  in  part  temporarily  defrayed 
out  of  the  balances  unexpended  m  respect  of  the 
sums  appropriated  to  certain  other  votes  for  navsl 
and  military  services  for  the  said  year ;  viz., 
1st.  Expenditure  for  certain  navy  servioes  un- 
provided for,  temporarily  defrayed  to  the 
extent  of  one  hundred  and  ninety-«eTcn 
thousand  one  hundred  and  sixteen  pounds 
fourteen  shillings  and  one  penny  out  of 
the  unexpended  balances  of  certain  other 
votes  for  navy  services : 
2d.  Expenditure  for  certain  army  services  un- 
provided for,  temporarily  defrayed  to  the 
extent    of  four  hundred  and  thirty-two 
thousand  three  hundred  and  four  pounds 
eleven  shillings  and  sixpence  out  of  the 
unexpended  iMdances  of  certain  other  votes 
for  arm^  services,  and  out  of  the  sum 
realised  m  excess  of  the  estimated  appro- 
priations in  aid : 
It  is  enacted,  that  the  application  of  the  said 
sums  is  hereby  sanctioned. 

7.  A  person  shall  not  receive  any  part  of  a 
grant  which  may  be  made  in  pursuance  of  this 
Act  for  half-pay,  or  army,  navy,  or  civil  non- 
effective services  until  he  has  subscribed  such 
declaration  as  may  from  time  to  time  be  pr^ 
scribed  by  a  warrant  of  the  Conunissioners  of  Her 
Majestv's  Treasury  before  one  of  the  perwos 
prescribed  by  such  warrant. 
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Provided  that,  whenever  any  such  payment  is 
made  at  more  frequent  intervals  than  once  in  a 
quarter,  the  Commissioners  of  Her  Majesty's 
Treasury  may  dispense  with  the  production  of 
more  than  one  declaration  in  respect  of  each 
quarter. 

Any  person  who  makes  a  declaration  for  the 


purpose  of  this  section,  knowing  the  same  to  be 
untrue  in  any  material  particular,  shall  be  guilty 
of  a  misdemeanor. 

8.  This  Act  may  be  cited  for  all  purposes  as 
the  Appropriation  Act,  1880  (Session  2). 


-»di9ioo. 


ABSTRACT 

OP 

SCHEDULES  (A.)  and  (B.)  to  which  this  Act  refers. 


SCHEDULE  (A.) 
Grants  out  of  the  Consolidated  Fund 


£         8.    d. 
-    29,357,801    0    0 


SCHEDULE  (B.)— Appropriation  of  Grants. 


1880-81:— 


Parti. 

Navy 

- 

»    2. 

Civil  Services, 

Class  I.    - 

„    3. 

Ditto, 

Class  II.  - 

„    4. 

Ditto, 

Class  III.  - 

„    6. 

Ditto, 

Class  IV.  . 

„    6. 

Ditto, 

Class  V.    - 

„    7. 

Ditto, 

Class  VI.  - 

Q 

Ditto, 

Class  VII. 

»9 


99 


To  complete 
To  complete 
To  complete 
To  complete 
To  complete 
To  complete 
To  complete 


Total  Civil  Services  -        - 
9.  Revenue  Departments,  &c.  -  -  - 

10.  Advances  for  Greenwich  Hospital  and  School 

11.  Exchequer  Bonds,  1880-81 


£ 

1,110,600 

1,671.786 

4,471,581 

2,583,468 

414,486 

942,983 

32,240 


To  complete  7,869,706  6  6 


To  complete  11,227,033  0  0 

To  complete    6,961,417  0  0 

To  complete      109,646  0  0 

-     3,200,000  0  0 

29,357,801  0  0 


SCHEDULE  (A.) — Grants  out  op  the  Consolidated  Fund. 

For  the  service  of  the  year  ending  31st  March  1881 ;  viz.  £ 

Under  Act  43  &  44  Vict.  cap.  3.  -  -  -  4,926,320 
Under  Act  43  &  44  Vict.  cap.  30.  -  -  -  10,818,274 
Under  this  Act 13,614,207 


Total    - 


-  29,357,801 
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SCHEDULE  (B.)— Part  1. 


Navy. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  Navy  Services  herein  particularlj  men- 
tioned, which  will  come  in  course  of  payment  during  the  year  ending  on  the  3l8t  day  of  March 
1881 


VIZ.  :  — 


{ 


{ 


No. 

1 .  For  wages,  &c.  to  58,800  seamen  and  marines         -  -        - 

2.  For  victuals  and  clothing  for  seamen  and  marines  -  -        - 

3.  For  the  expenses  of  the  Admiralty  Office   -  -  -        - 

4.  For  the  expense  of  the  coast  guard  service,  the  royal  naval  resen'e, 

and  seamen  and  marine  pensioners  reserve^  and  royal  naval 
artillery  volunteers  -  -         -  -  -        - 

5.  For  the  expense  of  the  several  scientific  departments  of  the  navy 

6.  For  the  expense  of  the  dockyards  and  naval  yards  at  home  and 

abroad         -  --  -.        -  -  -- 

7.  For  the  expense  of  the  victualling  yards  at  home  and  abroad 

8.  For  the  expense  of  the  medical  establishments  at  home  and  abroad 

9.  For  the  expense  of  the  Marine  Divisions        -  -  -        - 
10.  Sect.  1.  For  naval  stores  for  the  building,  repairing,  and  out- 
fitting the  fleet  and  coast  guard       .            .             .  . 

10.  Sect.  2.  For  steam  machinery,  and  ships  built  by  contract,  &c.  - 

11.  For  new  works,  buildings,  machinery,  and  repairs  in  the  naval 

establishments    -  -  -  -  -  -        - 

12.  For  medicines,  medical  stores,  &c.  -  -  .  .        . 

13.  For  martial  law,  &c.  -  -  -  .  -        - 

14.  For  the  expense  of  various  miscellaneous  services     -  -        - 

15.  For  half  pav,  reserved  half  pay,  and  retired  pay  to  officers  of  the 

navy  and  marines  -  -  -  -  -        - 

16.  Sect.  1.  For  military  pensions  and  allowances  .         .        . 

16.  Sect.  2.  For  civil  pensions  and  allowances    -  .  .        . 

17.  For  freight    of  snips,  for  the    victualling  and  conveyance  of 

troops,  on  account  of  the  army  department     -  .         > 

Total  Navy  Services  -        £ 


Sums  not  exceeding 


To  complete  - 
To  complete  - 
To  complete  - 


£ 
2,041,152 
760,143 
134^614 


To  complete  -      145,709 
To  complete  -       84;B31 


To  complete  - 
To  complete  - 
To  complete  - 
To  complete  - 

To  complete  - 
To  complete  - 

To  complete  - 
To  complete  - 
To  complete  - 
To  complete  - 

To  complete  - 
To  complete  - 
To  complete  - 


1,027,689 

53^70 

47^ 
16,052 

758,250 
556,750 

419,213 

56,363 

6,938 

101,820 

671,367 
617.415 
241,82! 


To  complete  -     128,625 


7,869,706 


SCHEDULE  (B.)-Part  2. 

Civil  Services. — Class  I. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  endimr  on  the 
31st  day  of  March  1881 ;  viz. :— 


No.. 

1.  For  the  maintenance  and  repair  of  the  royal  palaces    -       - 

2.  For  the  maintenance  and  repair  of  Marlborough  House 

3.  For  the  royal  parks  and  pleasure  gardens        -  ... 

4.  For  the  buildings  of  the  Houses  of  Parliament  (including  a  supple- 

mentary sum  of  300/.)  -  .  -  ... 


Soma  not  exoeeding 


To  complete  - 
To  comjplete  - 
To  complete  - 


£ 

28A^1 
1.820 

84,297 


To  complete  -      26,701 
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No. 
5. 


5a 
6. 

7. 


8. 


9. 

10. 


11. 
11a 
12. 


13. 

14. 

15. 
16. 

17. 
18. 

19. 
20. 


21. 

22. 

23. 
24. 


FoT  the  maintenance  and  repair  of  public  buildinf^s  in  Great 
Britain  and  the  Isle  of  Man ;  for  providing  the  necessary  supply 
of  water;  for  rents  of  houses  hired  for  accommodation  of  public 
departments,  and  charges  attendant  thereon,  &c. 

.  For  the  acquisition  of  land  as  a  site  for  public  offices 

For  the  supply  and  repair  of  furniture  in  the  public  departments 
of  Great  Britain  (including  a  supplementary  sum  of  1,556/.)    - 

For  the  expenses  of  the  Customs,  Inland  Revenue,  Post  Office, 
and  Post  Office  Telegraph  Buildings,  in  Great  Britain,  includ- 
ing furniture,  fuel,  and  sundry  miscellaneous  services 

For  new  buildings  for  county  courts,  -maintenance  and  repair  of 
courts,  supply  of  furniture,  fuel,  &c.,  and  other  charges  atten- 
dant thereon  ...... 

For  charges  connected  with  Metropolitan  Police  Court  Buildings 

For  one  half  of  the  expense  of  erecting  or  improving  court  houses 
or  offices  for  the  sheriff  courts  in  Scotland,  and  the  expense 
of  maintaining  the  courts  erected  or  improved 

For  the  purchase  of  a  site,  erection  of  building,  and  other  expenses 
for  new  courts  of  justice  and  offices  belonging  thereto  - 

.  For  the  purchase  of  the  Union  Bank  Premises  in  Parliament  Square, 
Edinburgh  -  -  -  .  -        - 

For  the  survey  of  the  United  Kingdom,  including  the  revision 
of  the  survey  of  Ireland,  maps  for  use  in  proceedings  before 
the  Land  Judges  in  Ireland^  publication  of  maps,  and  engrav- 
ing the  geological  survey  (including  a  supplementary  sum  of 
6,000/.) 

For  erecting  and  maintaining  new  buildings,  including  rents,  &c., 
for  the  Department  of  Science  and  Art      -       - 

For  maintenance  and  repair  of  the  several  buildings  occupied  by 
the  Trustees  of  the  British  Museum,  for  rents  of  premises,  supply 
of  water,  fuel,&c.,  and  charges  attendant  thereon 

For  the  erection  of  a  Natural  History  Museum,  including  fittings, 
&c.  -------- 

For  a  grant  in  aid  of  the  new  buildings  for  the  University  of 
Edinburgh  -  -  -  -  -         -  - 

For  maintaining  certain  harbours,  &c.  under  the  Board  of  Trade  - 

For  rates  and  contributions  in  lieu  of  rates  in  respect  of  Govern- 
ment property,  and  for  salaries  and  expenses  of  the  rating  of 
Government  property  department    -  -  .  -      . 

For  contribution  to  the  funds  for  the  establishment  and  main- 
tenance of  a  fire  brigade  in  the  metropolis  -  -         - 

For  erection,  repairs,  and  maintenance  of  the  several  public  build- 
ings under  the  department  of  the  Commissioners  of  Public 
Works  in  Ireland,  and  for  the  erection  of  fishery  piers,  and  the 
maintenance  of  certain  parks,  harbours,  and  navigations  (includ- 
ing a  supplementary  sum  of  19,885/.)  -  •  -      - 

For  expenses  preparatory  to  the  erection  of  the  Museum  of  Science 
and  Art  in  Dublin     -  -  -  -  -  -      - 

For  works  to  regulate  ^e  flood  waters  of  the  River  Shannon 

For  erecting  and  maintaining  certain  lighthouses  abroad 

For  diplomatic  and  consular  buildings,  including  rents  and  furni- 
ture, and  for  the  maintenance  of  certain  cemeteries  abroad 

Total  Civil  Services,  Class  I.       -        -     iC 


Sums  not  exceeding 


£ 


To  complete  - 

87,232 
68,600 

To  complete  - 

13,841 

To  complete  - 

137,973 

To  complete  - 
To  complete  - 

37,900 
20,145 

To  complete  - 

6,100 

To  complete  - 

82,200 

- 

16,000 

To  complete  - 

105,100 

To  complete  - 

15,336 

To  complete  - 

3,493 

To  complete  - 

22,228 

To  complete  - 

20,000 
14,822 

To  complete  - 

130,356 

To  complete  - 

7,600 

To  complete  - 

131,408 

To  complete  - 
To  complete  - 
To  complete  - 

9,700 

15,000 

8,060 

To  complete  - 

16,417 

1,110,500 
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SCHEDULE  (B.)— Part  3. 


Civil  Sbrvices. — Class  IL 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  heieiii  par- 
ticularly mentioned,  which  will  oome  in  course  of  payment  during  the  year  ending  on  the 
3l8t  day  of  March  1881 ;  viz.  :— 


No. 
1. 
2. 
3. 

4. 

5. 

6. 


8. 
9. 

10. 

11. 
12. 

13. 
14. 

15. 
16. 

17. 
18. 

19. 
20. 

21. 
22. 


23. 
24. 


For  salaries  and  expenses  in  the  offices  of  the  House  of  Lords 
For  salaries  and  expenses  in  the  offices  of  the  House  of  Commons 
For  salaries  and  expenses  of  the  department  of  Her  Majesty's 

Treasury  and  in  the  office  of  the  Parliamentary  Counsel    - 
For  salaries  and  expenses  of  the  office  of  Her  Majesty's  Secretary 

of  State  for  the  Home  Department  and  subordinate  offices 
For  salaries  and  expenses  of  the  department  of  Her  Majesty's  - 

Secretary  of  State  for  Foreign  Affairs  -  •  -         - 

For  salaries  and  expenses    of  the  department  of   Her  Majesty's 

Secretary  of  State  for  the  Colonies,  including  certain  expenses 

connected  with  Emigration  -  -  -  -         - 

For  salaries  and  expenses  of  the  department  of  Her  Majesty's  Most 

Honourable  Privy  Council  and  subordinate  departments 
For  salaries  and  expenses  of  the  office  of  the  Lord  Privy  Seal 
For  salaries  and  expenses  of  the  office  of  the  Committee  of  Privy 

Council  for  Trade,  and  subordinate  departments 
For  salaries  and  expenses  of  the  Charity  Commission  for  England 

and  Wales     -        -  -  -  -        -- 

For  salaries  and  expenses  of  the  Civil  Service  Commission 

For  salaries  and  expenses  of  the  office  of  the  Copyhold^  Inclosure, 

and  Tithe  Commission  -  .  -  -  - 

For  imprest  expenses  under  the  Inclosure  and  Drainage  Acts 
For  salaries  and  expenses  of  the  department  of  the  Comptroller 

and  Auditor  General,  including  the  Chancery  Audit  Branch 
For  salaries  and  expenses  of  the  Registry  of  Friendly  Societies 
For  salaries  and  expenses  of  the  Local  Government  Boards  including 

various  grants  in  aid  of  local  taxation  ... 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  in 

Lunacnr  in  England        ...... 

For  salanes  and  expenses  of  the  Mint,  including  the  expenses  of 

the  coinage         -.--..- 
For  salaries  and  expenses  of  the  National  Debt  Office 
For  charges  connected  with  the  Patent  Law  Amendment  Act,  the 

Registration  of  Trade  Marks  Act,  and  the  Registration  of 

Designs  Act        -..-.-- 
For  salaries  and  expenses  of  the  department  of  Her  Migesty's 

Paymaster  Grenenu  in  London  and  Dublin      -  •  . 

For  salaries  and  expenses  of  the  establishments  under  the  Public 

Works  Loan  Commissioners  and  the  West  India  Isluids  Relief 

Commissioners  ..... 

For  salaries  and  expenses  of  the  Public  Record  Office  in  England 
For   salaries    and  expenses  of  the  department  of  the  Re^strar 

General  of  Births^  &c.  in  England  •  .  .  . 


Snms  not  exceeding 


To  complete  -       32,666 
To  complete  -       37,706 


To  complete  - 

42/135 

To  complete  - 

67^76 

To  complete  - 

54,041 

To  complete  - 

27,812 

To  complete  - 
To  complete  - 

23,179 
2,090 

To  complete  - 

126,443 

To  complete  - 
To  complete  - 

24,305 
19,265 

To  complete  - 
To  complete  • 

12,668 
6,190 

To  complete  - 
To  complete  - 

42,017 
4,638 

To  complete  - 

318,417 

To  complete  - 

11.395 

To  complete  - 
To  complete  - 

46,665 
13,141 

To  complete  - 

20,195 

To  complete  - 

19^ 

To  complete  • 
To  complete  • 

7,695 
15J37 

To  complete  • 

35^0 
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No. 
26. 


26. 


27. 

28. 
29. 


30. 

31. 
32. 

33. 


34. 
35. 

36. 

37. 
38. 
39. 
40. 

41. 


ForBtationeKY^  printing,  and  paper,  binding,  and  printed  books  for 
the  several  departments  of  Government  in  England,  Scotland, 
and  Ireland,  and  some  dependencies,  and  for  the  two  Houses 
of  Parliament ;  for  the  salaries  and  expenses  of  the  Establish- 
ment of  the  Stationery  Office  and  the  cost  of  Stationery  Office 
publications,  and  of  the  Grazette  Offices ;  and  for  sundry  miscel- 
laneous services,  including  a  grant  in  aid  of  the  publication  of 
Parliamentary  Debates      -..-.. 

For  salaries  and  expenses  of  the  office  of  Woods,  Forests,  and  Land 
Revenues,  and  of  the  office  of  Land  Revenue  Records  and 
Inrolments  --.-.-- 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings  ... 

For  Her  Majesty's  foreign  and  other  secret  services 

For  salaries  and  expenses  of  the  department  of  the  Queen's 
and  Lord  Treasurer's  Remembrancer  in  Exchequer,  Scotland, 
of  certain  officers  in  Scotland,  and  other  charges  formerly  on  the 
hereditary  revenue  -.---. 

For  sdaries  and  expenses  of  the  Fishery  Board  in  Scotland  and  for 
grants  in  aid  of  piers  or  quays  .  -  -  •  - 

For  salaries  and  expenses  of  the  Board  of  Lunacy  in  Scotland 

For  salaries  and  expenses  of  the  department  of  the  Registrar  General 
of  Births,  &c.  in  Scotland   -  •  -  .  . 

For  salaries  and  expenses  of  the  Board  of  Supervision  for  relief 
of  the  poor,  ana  for  expenses  under  the  Public  Health  and 
Vaccination  Acts,  including  certain  grants  in  aid  of  local  taxa- 
tion in  Scotland  ...... 

For  salaries  of  the  officers  and  attendants  of  the  household  of 
the  Lord  Lieutenant  of  Ireland  and  other  expenses 

For  salaries  and  expenses  of  the  offices  of  the  Chief  Secretary 
to  the  Lord  Lieutenant  of  Ireland  in  Dublin  and  London,  and 
subordinate  departments  .  -  .  •  . 

For  salaries  and  expenses  of  the  office  of  the  Commissioners  of 
Charitable  Donations  and  Bequests  for  Ireland 

For  salaries  and  expenses  of  the  Local  Government  Board  in  Ire- 
land, including  various  grants  in  aid  of  local  taxation 

For  salaries  and  expenses  of  the  office  of  Public  Works  in  Ireland 
(including  a  supplementary  sum  of  21,742/.)     •  .  . 

For  salaries  and  expenses  of  the  Public  Record  Office,  and  of  the 
keeper  of  the  State  Papers  in  Ireland     .... 

For  salaries  and  expenses  of  the  department  of  the  Registrar 
General  of  Births,  &c.,  and  for  expenses  of  the  collection  of 
agricultural  and  emigration  statistics  in  Ireland 

For  salaries  and  expenses  of  the  general  valuation  and  boundary 
survey  of  Ireland  ---.•• 

Total  Civil  Servicss,  Class  II.  •         £ 


Sums  not  exceeding 


To  complete  •      344,979 


To  complete-       17>400 

To  complete  -       30,618 
To  complete-       17,200 


To  complete  -  4,856 

To  complete  -  9,734 

To  complete  -  4,391 

To  complete  -  4,694 

To  complete  -  14,048 

To  complete  -  5,364 


To  complete  - 

28,778 

To  complete  - 

1,539 

To  complete  - 

98,348 

To  complete  - 

44,701 

To  complete  - 

4,440 

To  complete  - 

11,968 

To  complete  - 

16,927 

1.671,786 
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SCHEDULE  (B.)— Part  4. 

Civil  Services. — Class  III. 

Schedule  of  Sums  wanted  to  defray  the  charges  of  the  several  Civil  Services  herein  pir- 
ticularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  endin^^  on  the  3lst 
day  of  March  1881  ;  viz.  :  — 


No. 
1. 


2. 


3. 


4. 


5. 


«. 


/. 


8. 

*J. 
10. 
11. 
12. 
13. 

14. 


15. 

16. 

17. 


For  the  salaries  of  the  law  officers,  the  salaries  and  expenses  of  the 
department  of  the  Solicitor  for  the  affairs  of  Her  Majesty's  Trea- 
sury, and  of  the  department  of  the  Queen's  Proctor  for  divorce 
inter\'entions,  the  costs  of  prosecutions,  including  those  relating 
to  the  coin  and  to  bankruptcy,  and  of  other  legal  proceedings 
conducted  bv  those  departments,  and  various  other  legal 
expenses,  including  Statute  Law  Revision  and  Parliamentary 
Agency  -  -  -  -  - 

For  the  salaries  and  expenses  of  the  office  of  the  Director  of 
Public  Prosecutions     -  -  -  -  -  . 

For  criminal  prosecutions  at  assizes  and  quarter  sessions  in  Eng- 
land, including  adjudications  under  the  Criminal  Justice  and 
the  Juvenile  Offenders  Acts,  sheriffs  expenses,  salaries  to  clerks 
of  assize  and  other  officers,  and  for  compensation  to  clerks  of 
the  peace  and  others,  and  for  expenses  incurred  under  Extra- 
dition Treaties  -  -  -  -  . 

For  such  of  the  salaries  and  expenses  of  the  Chancery  Division  of 
the  High  Court  of  Justice,  of  the  Court  of  Appeal,  and  of  the 
Supreme  Court  of  Judicature,  exclusive  of  the  Central  Office,  as 
are  not  charged  on  the  Consolidated  Fund         ... 

For  the  salaries  and  expenses  of  the  Central  Office  of  the  Supreme 
Court  of  Judicature,  the  salaries  and  expenses  of  the  Judges' 
Clerks  and  other  Officers,  of  the  District  Registrars  of  the  High 
Court,  the  remuneration  of  the  Judges'  Marshals,  and  certain 
circuit  and  other  expenses  ..... 

For  salaries  and  expenses  of  the  Re^stries  of  Probate  and  Divorce 
and  Matrimonial  Causes^  &c.,  in  the  Probate,  Divorce,  and 
Admiralty  Division  of  the  High  Court  of  Justice 

For  salaries  and  expenses  of  the  offices  of  the  Admiralty  Registrar 
and  Marshal  of  the  Probate,  Divorce,  and  Admiralty  Division 
of  the  High  Court  of  Justice  -  -  .  . 

For  salaries  and  expenses  of  the  office  of  the  Wreck  Commissioner 

For  salaries  and  expenses  of  the  London  Bankruptcy  Court 

For  salaries  and  expenses  connected  with  the  Coun^  Courts 

For  salaries  and  expenses  of  the  Office  of  Land  Registry    - 

For  the  expense  of  revising  barristers  in  England 

For  salaries  and  expenses  of  the  police  courts  of  London  and 
Sheerness  ....... 

For  contribution  toward  the  expenses  of  the  metropolitan  police, 
and  of  the  horse  patrol,  and  Thames  police,  and  tor  the  salaries 
of  the  Commissioner,  Assistant  Commissioners,  and  Receiver   - 

For  certain  expenses  connected  with  the  police  in  counties  and 
boroughs  in  England  and  Wales,  and  with  the  police  in  Scotland 

For  the  superintendence  of  convict  establishments  and  for  the 
maintenance  of  convicts  in  convict  establishments  in  England 
and  the  Colonies  -...-. 

For  the  salaries  and  expenses  of  the  Commissioners  and  other 
officers  appointed  under  the  6th  and  7th  sections  of  the  Prison 
Act,  1877»  and  the  expenses  of  the  several  prisons  in  England 
and  Wales  to  which  that  Act  applies  (including  a  supplementary 
sum  of  19,927/.)  - 


Soms  not  exceeding 


To  complete 
To  complete 


c  te 

To   omple 


£ 


54,469 
3,050 


To  complete  -      150,187 


121,416 


To  complete  - 

76,796 

To  complete  • 

69,715 

To  complete  • 
To  complete  - 
To  complete  - 
To  complete  - 
To  complete  - 

8,445 
10,166 
27.434 

342,281 

4,028 

18,690 

To  complete  - 

11,201 

To  complete  - 

301,705 

To  complete  - 

897,648 

To  complete  - 

318,297 

To  complete  -     369,658 


CHAP.   40.] 


43  &  44  VICTORIA,  1880. 


197 


No. 
18. 


19. 

20. 

21. 
22. 
23. 


24. 


25. 


26. 


27. 


28. 


29. 
30. 
31, 
32. 
33. 

34. 


35. 
36. 


37. 
38. 


For  the  maintenance  of  juvenile  ofiPenders  in  reformatoiy,  indus- 
trial, and  day  industrial  schools  in  Great  Britain,  and  for  the 
salaries  and  expenses  of  the  Inspectors  of  Reformatories 

For  the  maintenance  of  criminal  lunatics  in  Broadmoor  Criminal 
Lunatic  Asylum,  England,  and  of  one  criminal  lunatic  in 
Bethlem  Hosnital  ...... 

For  salaries  and  expenses  of  the  Lord  Advocate's  department 
and  others  connected  with  criminal  proceedings  in  Scotland, 
including  certain  allowances  under  the  Act  15  &  16  Vict.  c.  83. 

For  salaries  and  expenses  of  the  Courts  of  Law  and  Justice  in 
Scotland  and  other  legal  charges  -  -  -  - 

For  salaries  and  expenses  of  the  offices  in  Her  Majesty's  General 
Roister  House,  J^dinburgh   -  .... 

For  the  expenses  of  the  Prison  Commissioners  for  Scotland,  and 
of  the  prisons  under  their  control,  including  the  maintenance 
of  crimmal  lunatics  and  the  preparation  of  judicial  statistics 
(including  a  supplementary  sum  of  26,584/.)    ... 

For  the  expense  of  criminal  prosecutions  and  other  law  charges 
in  Ireland,  including  certain  allowances  under  the  Act  15  &  16 
Vict.  c.  83. 

For  salaries  and  expenses  of  the  Chancery  Division  (excluding 
the  Land  Judges'  offices)  of  the  High  Court  of  Justice  and 
of  the  Court  of  Appeal  in  Ireland  .... 

For  salaries  and  expenses  of  the  Queen's  Bench,  Common  Pleas, 
and  Excheouer  Divisions  of  Her .  Majesty's  High  Court  of 
Justice  in  Ireland,  including  provision  for  certain  officers  of 
the  Supreme  Court  of  Judicature  in  Ireland,  and  for  the  trial  of 
election  petitions  -      .       - 

For  the  salaries  and  expenses  of  the  Land  Judges'  offices  in  the 
Chancery  Division  of  Her  Mi^esty's  High  Oowei  of  Justice  in 
Ireland    -.------ 

For  tiie  salaries  and  expenses  of  the  Principal  and  District  Regis- 
tries of  the  Probate  and  Matrimonial  Division  of  Her  Majes^'s 
High  Court  of  Justice  in  Ireland,  including  certain  officers  of 
the  court  .----.. 

For  salaries  and  incidental  expenses  of  the  Court  of  Bankruptcy  in 
Ireland  -------- 

For  salaries  and  expenses  of  the  Admiralty  Court  Registry  in 
Irehmd  .-.--.- 

For  salaries  and  expenses  of  the  Office  for  the  Registration  of  Deeds 
in  Ireland  -  -  -  -  -  - 

For  salaries  and  expenses  in  the  Office  for  the  Registration  of 
Judgments  in  Ireland    ----.. 

For  the  salaries,  allowances,  and  expenses  of  various  county  court 
officers,  and  of  magistrates  in  Ireland,  and  of  the  revising  bar- 
risters of  the  city  of  Dublin       -  - 

For  Binaries  and  expenses  of  the  Commissioners  of  Police,  of  the 

Silioe  coiurts  ana  of  the  metropolitan  police  establishment  of 
ubliu  -------- 

For  the  expenses  of  the  constkibulary  force  in  Ireland 
For  the  expense  of  the  superintendence  of  prisons,  and  of  the 
maintenance  of  prisoners  in  prisons  in  Ireland,  and  of  the 

X'  tration  of  habitual  criminals  -  - 

expenses  of  reformatories  and  industrial  schools  in  Ireland 
For  the  maintenance  of  criminal  lunatics  in  Dundrum  Criminal 
Lunatic  Asylum,  Ireland  -  -  -  .  . 

Total  Civil  Servicks,  Class  III.    -       Jt 


Sums  not  exceeding 


To  complete  -  196,616 

To  complete  -  19,251 

To  complete  -  50,030 

To  complete  -  46,455 

To  complete  -  27,150 

To  complete  -  87,571 

To  complete  -  64,746 

To  complete  -  28,627 


To  complete  -        21/20i^ 


To  complete  - 

8,521 

To  complete  - 

8,642 

To  complete  - 

7,638 

To  complete  - 

1,245 

To  complete  - 

14,695 

To  complete  - 

2,155 

To  complete  -        61,522 


To  complete 
To  complete 


To  complete  - 
To  complete  - 

To  complete  - 


103,562 
754,46 


109,200 
68,013 

5,086 

4,471.581 
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SCHEDULE  (B.)— Parts. 


Civil  Services. — Class  IV. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Sbrvicbs  herein  p»- 
ticularly  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the 
31  St  day  of  March  1881 ;  viz. : — 


No. 
1. 

2. 


3. 


4. 

5. 
6. 

7. 
8. 


9. 


10. 
11. 
12. 


13. 
14. 
16. 

16. 

17. 
18. 
19. 


For  puhlic  education  in  England  and  Wales,  including  the  ex- 
penses of  the  Education  Office  in  London         -  •  . 

For  salaries  and  expenses  of  the  Department  of  Science  and  Art, 
and  of  the  establishments  connected  therewith  (including  a 
supplementary  sum  of  6,234/.)  -  -  -  -  - 

For  salaries  and  expenses  of  the  British  Museum,  including  the 
amount  required  for  furniture,  fittings,  &c.,  and  for  salaries 
and  expenses  of  the  Natural  History  Museum  at  South  Ken- 
sington •  -«-••- 

For  salaries  and  expenses  of  the  National  Gallery 

For  salaries  and  expenses  of  the  National  Portrait  Gallery  - 

For  grants  in  aid  of  the  expenditure  of  certain  learned  societies 
in  Great  Britain  and  Ireland      -  -  .  •  . 

For  salaries  and  expenses  of  the  University  of  London 

For  preparing  an  account  of  the  scientific  results  of  the  expedi> 
tion  of  Her  Majesty's  ship  •'  Challenger  "  in  1873,  1874,  1875, 
and  1876,  to  investigate  tne  physical  and  biological  conditions 
of  the  great  ocean  basins,  and  of  arranging  the  collections 
made  during  the  expedition        .  •  -  -  • 

For  the  salaries  and  expenses  of  the  Royal  Commission  appointed 
in  connection  with  the  International  Exhibitions  at  Sydney  and 
Melbourne  .-.-... 

For  public  education  in  Scotland    «  -  .  .  . 

For  grants  to  Scottish  universities  .  .  .  . 

For  the  annuity  to  the  Board  of  Trustees  of  manufactures  in 
Scotland,  in  discharge  of  equivalents  under  the  Treaty  of  Union, 
to  be  applied  in  mamtenance  of  the  National  Gallery,  School  of 
Art  and  Museum  of  Antiquities,  Scotland,  and  for  the  exhibi- 
tion of  the  Torrie  Collection  of  Works  of  Art,  and  for  other 
purposes  -----•• 

For  public  education  under  the  Commissioners  of  National  Educa- 
tion in  Ireland    -----.. 

For  the  salaries  and  expenses  of  the  National  School  Teachers' 
Superannuation  Office,  Dublin  -  -  -  -  - 

For  the  salary  and  expenses  of  the  Office  of  the  Commissioners 
of  Education  in  Ireland  appointed  for  the  regulation  of  endowed 
schools    ----.-.. 

For  salaries  and  expenses  of  the  National  Gallery  of  Ireland^ 
and  for  the  purchase  of  pictures  -  -  •  •  . 

For  expenses  of  the  Queen's  University  in  Ireland  -  .  . 

In  aid  of  the  expenses  of  the  Queen's  Colleges  in  Ireland  - 

In  aid  of  the  expenses  of  the  Royal  Irish  Academy,  &o.     • 

Total  Civil  Services,  Class  IV.    •         £, 


Snms  not  ex( 

Deeding* 

£ 

To  complete  - 

1,566,077 

To  complete  - 

226,002 

To  complete  • 
To  complete  - 
To  complete  - 

68,257 

12,974 

1,790 

To  complete  - 
To  complete  - 

9,050 
8,126 

To  complete  - 

3,300 

To  complete  - 
To  complete  - 
To  complete  - 

1,720 

244,203 

13,819 

To  complete  - 

1,500 

To  complete  - 

407^ 

To  complete  - 

1,3^ 

To  complete  - 

440 

To  complete  - 
To  complete  - 
To  complete  - 
To  complete  - 

1,739 

3,808 

10,42j* 

1,500 

2,583,458 
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SCHEDULE  (B.)— Part  6. 

Civil  Services. — Class  V. 

Schedule  of  Sums  mnted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  olst 
day  of  March  1881 ;  viz. : — 


No. 

1.  For  expenses  of  Her  Majesty's  embassies  and  missions  abroad 

2.  For  consular  establishments  abroad,  and  for  other  expenditure 

chargeable  on  the  Considar  Vote  .  .  -  . 

3.  In  aid  of  colonial  local  revenue,  and  for  the  salaries  and  allowances 

of  governors,  &c.,  and  for  other  charges  connected  with  the 
colonies,  including  expenses  incurred  under  the  Pacific  Islanders 
Protection  Act,  1875      ------ 

4.  For  certain  non-effective  charges  connected  with  the  Orange  River 

Territory  and  the  island  of  St.  Helena   .  -  -  - 

5.  For  salaries  and  expenses  of  the  three  representatives  of  Her 

Msjes^'s  Government  on  the  Council  of  Administration  of  the 
Suez  Canal  Company     ------ 

6.  For  expenses  of  the  mixed   commissions  established  under  the 

treaties  with  foreign  powers  for  suppressing  the  traffic  in  slaves, 
and  of  other  establishments  in  connection  with  that  object,  in- 
cluding the  Muscat  subsidy        ----- 

7.  For  tonnage  bounties,  bounties  on  slaves,  costs  of  captors,  &c.,  and 

expenses  of  the  Liberated  African  Department  -  -  . 

8.  For  a  grant  in  aid  of  the  revenue  of  the  Island  of  Cyprus ;  such 

sum  to  be  in  substitution  for  the  sums  granted  in  session  I.  of 
1880,  and  in  the  current  session,  for  Cyprus  Police 

9.  For  subsidies  to  telegraph  companies  .  -  .  - 

Total  Civil  Services,  Class  V.     -         £ 


Sums  not  exceeding 

To  complete  - 

£ 
144,910 

To  complete  - 

186,667 

To  complete  - 

28,819 

To  complete  - 

1,705 

To  complete  - 

1,170 

To  complete  - 

5,307 

To  complete  - 

8,407 

To  complete  - 

20,000 
17,500 

• 

414,485 

SCHEDULE  (B.)— Part  7. 

Civil  Services. — Class  VI. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par* 
ticularly  mentioned,  which  wiU  come  in  course  of  payment  during  the  year  ending  on  the  31st 
day  of  March  1881 ;  viz. : — 


No. 

1 .  For  superannuation  and  retired  allowances  to  persons  formerly  em- 

ployed in  the  public  service,  and  for  compassionate  or  other 
special  allowances  and  gratuities  awarded  by  the  Commissioners 
of  Her  Megesty's  Treasury         -  -  -  -  - 

2.  For  pensions  to  masters  ana  seamen  of  the  merchant  service,  and 

to  their  widows  and  children     -  .  .  .  • 

3.  For  the  relief  of  distressed  British  seamen  abroad  -  •  - 

4.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in 

England  and  Wales      -  -  -  -  -,  - 


Sums  not  exceeding 


To  complete  •      246,175 


To  complete 
To  complete 


21,050 
24,300 

410,000 
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No. 

5.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in 

Scotland  ------- 

6.  In  aid  of  the  local  cost  of  maintenance  of  pauper  lunatics  in  Ireland 

7.  For  the  support  of  certain  hospitals  and  infirmaries  in  Ireland 

8.  For  making  f^ood  the  deficiency  arising  from  payments  for  interest 

to  savings  banks  and  friendly  societies  -  -  -  - 

9.  For  miscellaneous,  charitable,  and  other  allowances  in  Great  Britain 
10.  For  certain   miscellaneous,  charitable,  and  other  allowances  in 

Ireland  -------- 

Total  Civil  Services,  Class  VI.        -         Jt 


Sums  not  exceeding 


To  complete 
To  complete 


To  complete 
To  complete 


74,47^ 

12,758 

122,30G 
2,964 

3,119^ 

942,983 


SCHEDULE  (B.)— Part  8. 

Civil  Services. — Class  VII. 

Schedule  of  Sums  granted  to  defray  the  charges  of  the  several  Civil  Services  herein  par- 
ticularly mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on  the  31  st 
day  of  March  1881  ;  viz.  :  — 


No. 

1.  For  salaries  and  incidental   expenses  of  temporary  commissions 

and  committees,  including  special  inquiries        -  -  . 

2.  For  certain  miscellaneous  expenses  .  •  .  - 

Total  Civil  Services,  Class  VII.  -         j£ 


Sums  not  exceeding 


To  complete  - 
To  complete  - 


27,411 
4,829 

32,240 


SCHEDULE  (B.)— Part  9. 

Revenue  Departments,  &c. 

Schedule  of  Sums  granted  to  defrav  the  charges  of  the  several  Revenue  Departments,  &e. 
herein  particularlv  mentioned,  which  will  come  in  course  of  payment  during  the  year  ending  on 
the  31st  day  of  March  1881 ;  viz. : — 


No. 

' .  For  salaries  and  expenses  of  the  Customs  Department,  including 
a  supplementaiy  sum  of  8,100Z.  -  -  -  - 

2.  For  salaries  and  expenses  of  the  Inland   Revenue  Department, 

including  a  supplementary  sum  of  55,000{.        -  .  - 

3.  For  salaries  and  expenses  of  the  Post  Office  services,  the  expenses 

of  Post  Office  savings  banks,  and  Government  annuities  and 
insurances,  and  the  collection  of  the  Post  Office  revenue 

4.  For  the  Post  Office  packet  service  -  -  -  -  - 

5.  For  salaries  and  expenses  of  the  Post  Office  telegraph  service 

Total  Revenue  Departments     •    ^ 


Sums  not  exceeding 


To  complete 
To  complete 


To  complete 
To  complete 
To  complete 


£ 
868,777 
1,701,032 


3,010,404 
510,468 
860J36 

6,951,417 
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SCHEDULE  (B.)-Part  10. 

Greenwich  Hospital  and  School. 

Advances  during  the  year  ending  on  the  31st  day  of  March  1881  for 
defraying  the  expenses  of  Greenwich  Hospital  and  School     - 


To  complete     -    109.645 


SCHEDULE  (B.)— Part  11. 

Exchequer  Bonds. 

To  pay  off  and  discharge  Exchequer  Bonds  which  became  due  and  payable  during 
the  year  ending  on  the  31st  day  of  March  1881 


3,200,000 


Chap.  41. 
Burial  Law9  Amendment  Acty  1880. 


ABSTRACT  OF  THE  ENACTMENTS. 

1.  After  passing  of  Act,  notice  may  be  given  that  burial  will  take  place  in  churchyard  or  graveyard 

without  the  rites  of  the  Church  of  England, 

2.  Paupers. 

3.  Time  of  burial  to  be  stated,  subject  to  variation. 

4.  Burial  to  take  place  accordingly, 

5.  Regulations  and  fees, 

6.  Burial  may  be  with  or  without  religious  service, 

7.  Burials  to  be  conducted  in  a  decent  and  orderly  manner  and  without  obstruction, 

8.  Powers  for  prevention  of  disorder, 

9.  Act  not  to  give  right  of  burial  where  no  previous  right  existed, 

10.  Burials  under  Act  to  be  registered. 

11.  Order  of  coroner  or  certificate  of  registrar  to  be  delivered  to  relative,  Sfc,  instead  of  to  person  who 

buries, 

12.  Liberty  to  use  burial  service  of  Church  of  England  in  unconsecrated  ground, 

13.  Relief  of  clergy  of  Church  of  England  from  penalties  in  certain  cases. 

14.  Saving  as  to  ministers  of  Church  of  England. 

15.  Application  of  Act, 

16.  Short  titles  of  Act. 

Schedules. 


An  Act  to  amend  the  Burial  Laws. 

(7th  September  1880.) 

Whereas  it  is  expedient  to  amend  the  laiy  of 
burial  in  England  and  the  Channel  Islands : 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Mi^esty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  as- 
sembled, and  by  the  authority  of  the  same,  as 
follows : 

1.  After  the  passing  of  this  Act  any  relative, 
friend,  or  legal  representative  having  the  charge 


of  or  being  responsible  for  the  burial  of  a  de* 
ceased  jierson  may  give  forty-eight  hours  notice 
in  wrinng,  indorsed  on  the  outside  "  Notice  of 
Burial,"  to,  or  leave  or  cause  the  same  to  be  left 
at  the  usual  place  of  abode  of  the  rector,  vicar> 
or  other  incumbent,  or  in  his  absence  the  officiat- 
ing minister  in  charge  of  any  parish  or  eccle- 
siastical district  or  place,  or  any  person  appointed 
by  him  to  receive  such  notice,  that  it  is  intended 
tnat  such  deceased  person  shall  be  buried  within 
the  churchyard  or  graveyard  of  such  parish  or 
ecclesiastical  district  or  place  without  the  per- 
formance, in  the  manner  prescribed  by  law,  of 
the  service  for  the  burial  of  the  dead  according 
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to  the  rites  of  the  Church  of  England,  and  after 
receiving  such  notice  no  rector,  vicar,  incumbent, 
or  officiating  minister  shall  be  liable  to  any 
censure  or  penalty,  ecclesiastical  or  civil,  for  per- 
mitting anj  sucn  burial  as  aforesaid.  ^  Such 
notice  shall  be  in  writing,  plainly  signed  with  the 
name  and  stating  the  address  of  the  person  giving 
it,  and  shall  be  in  the  form  or  to  the  effect  of 
Schedule  (A.)  annexed  to  this  Act. 

The  word  "  graveyard  "  in  this  Act  shall  in- 
clude any  burial  ground  or  cemetery  vested  in 
any  burii^  board,  or  provided  under  any  Act  re- 
lating to  the  burial  of  the  dead,  in  which  the 
parishioners  or  inhabitants  of  any  parish  or  eccle- 
siastical district  have  rights  of  burial ;  and  in 
the  case  of  any  such  bunal  ground  or  cemetery, 
if  a  chaplain  is  appointed  to  perform  the  burial 
service  of  the  Church  of  England  therein, 
notice  under  this  Act  shall  be  addressed  to  such 
chaplain,  but  the  same  shall  be  given  to  or  left 
at  the  office  of  the  clerk  of  the  Durial  board,  if 
any,  in  whom  any  such  burial  ground  or  ceme* 
tery  may  be  vested  :  Provided  also,  that  it  shall 
be  lawful  for  the  proprietors  or  directors  of  any 
proprietary  cemetery  or  burial  ground  to  make 
sucn  byelaws  or  regulations  as  may  be  necessary 
for  enabling  any  burial  to  take  place  therein  in 
accordance  with  the  provisions  of  this  Act,  any 
enactment  to  the  contrary  notwithstanding. 

2.  Such  notice,  in  the  case  of  any  poor  person 
deceased,  whom  the  guardians  of  any  parish  or 
union  are  required  or  authorised  by  law  to  bury, 
may  be  given  to  the  rector,  vicar,  or  other  incum- 
bent in  manner  aforesaid,  and  also  to  the  master 
of  any  workhouse  in  which  such  poor  person 
may  have  died,  or  otherwise  to  the  said  guardians, 
by  the  husband,  wife,  or  next  of  kin  of  such 
poor  person,  who,  for  the  purposes  of  this  Act, 
shall  be  deemed  to  be  the  person  having  the 
charge  of  the  burial  of  such  deceased  poor 
person ;  and  in  any  such  case  it  shall  be  the  autv 
of  the  said  guardians  to  permit  the  body  of  such 
deceased  person  to  be  buried  in  the  manner  pro- 
vided by  this  Act. 

3.  Such  notice  shall  state  the  day  and  hour 
when  such  burial  is  proposed  to  take  place,  and 
in  case  the  time  so  stated  be  inconvenient  on 
account  of  some  other  service  having  been,  pre- 
viously to  the  receipt  of  such  notice,  appointed 
to  take  place  in  such  churchyard  or  graveyard, 
or  the  church  or  chapel  connected  therewitn,  or 
on  account  of  any  byelaws  or  re^^ulations  law- 
fully in  force  in  any  graveyard  limiting  the  times 
at  which  burials  ma^  take  place  in  such  grave- 
yard, the  person  receiving  the  notice  shall,  unless 
some  other  day  or  time  shall  be  mutually  arranged 
within  twenty- four  hours  from  the  time  of  giving 
or  leaving  such  notice,  signify  in  writing,  to  be 
delivered  to  or  left  at  the  ad(uress  or  usual  place 


of  abode  of  the  person  firom  whom  such  notice 
has  been  received,  or  at  the  house  where  the  de- 
ceased person  is  luring,  at  which  hour  of  the  day 
named  in  the  notice,  or  (in  case  of  burial  in  a 
churchyard,  if  such  day  shall  be  a  Sunday,  Good 
Friday,  or  Christmas  Bay)  of  the  day  next  fol- 
lowing, such  burial  shall  take  place;  and  it  shaU 
be  lawful  for  the  burial  to  tidce  place,  and  it  shall 
take  place,  at  the  hour  so  appomted  or  mutually 
arranged,  and  in  other  respects  in  accordance 
with  the  notice  :  Pjrovided  that,  unless  it  shall  be 
otherwise  mutually  arranged,  the  time  of  such 
burial  shall  be  between  the  hours  of  ten  o'clock 
in  the  forenoon  and  six  o'clock  in  the  afternoon 
if  the  burial  be  between  the  first  day  c^  April 
and  the  first  day  of  October,  and  between  the 
hours  of  ten  o'clock  in  the  forenoon  and  three 
o'clock  in  the  afternoon  if  the  burial  be  between 
the  first  day  of  October  and  the  first  day  of  April : 
Provided  also,  that  no  such  burial  shall  take 
place  in  any  churchyard  on  Sunday,  or  on  Good 
Friday  or  Christmas  Day,  if  any  such  day  being 
proposed  by  the  notice  shall  lie  objected  to  in 
writing  for  a  reason  assigned  by  the  person  re- 
ceiving such  notice.  .' 

4.  When  no  such  intimation  of  change  of 
hour  is  sent  to  the  person  from  whom  the  notice 
has  been  received,  or  left  at  the  house  where  tiie 
deceased  person  is  lying,  the  burial  shall  take 
place  in  accordance  with  and  at  the  time  specified 
m  such  notice. 

5.  All  regulations  as  to  the  position  and 
making  of  the  grave  which  would  oe  in  force  in 
such  churchyard  or  graveyard  in  the  case  of 
persons  interred  therein  with  the  service  of  the 
Church  of  England  shall  be  in  force  as  to  borials 
under  this  Act;  and  any  p^son  who,  if  the 
burial  had  taken  place  with  the  service  of  the 
Church  of  England,  would  have  been  entitled  by 
law  to  receive  anjr  fee,  shall  be  entitled,  in  case  of 
a  burial  under  tlus  Act,  to  receive  the  like  fee  in 
respect  thereof. 

6.  At  anv  burial  under  this  Act  all  persons 
shall  have  nee  access  to  the  churchyard  or  grave- 
vard  in  which  the  same  shall  take  place.  The 
Durial  may  take  place,  at  the  option  of  the  person 
so  having  the  charge  of  or  being  responsible  for 
the  -same  as  aforesaid,  either  without  any  religious 
service,  or  with  such  Christian  and  orderly  re- 
lig^ious  service  at  the  grave,  as  such  person  shall 
think  fit ;  and  any  person  or  persons  who  shall 
be  thereunto  invited,  or  be  authorised  by  the 
person  having  the  charge  of  or  being  responsible 
for  such  burml,  may  conduct  such  service  or  take 
part  in  any  religious  act  thereat.  The  words 
"  Christian  service  "  in  this  section  shall  include 
every  religious  service  used  by  any  church,  deno- 
mination, or  person  professing  to  oe  Christian. 
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7.  All  burials  under  this  Act,  whether  with  or 
without  a  religious  service^  shall  be  conducted  in 
a  decent  and  orderly  manner ;  and  eveiy  person 
guiltj  of  any  riotous,  violent,  or  indecent  beha- 
viour at  any  burial  under  this  Act,  or  wilfully 
obstructing  such  burial  or  any  such  service  as 
aforesaid  thereat,  or  who  shall,  in  any  such 
churchyard  or  graveyard  as  aforesaid,  deliver  any 
address,  not  being  part  of  or  incidental  to  a 
religious  service  permitted  by  this  Act,  and  not 
otherwise  permitted  by  any  lawful  authority,  or 
who  shall,  under  colour  of  anv  religious  service  or 
otherwise,  in  any  such  churchyard  or  graveyard, 
wilfiilly  endeavour  to  brin^  into  contempt  or 
obloquy  the  Christian  rehgion,  or  the  belief 
or  worship  of  any  Church  or  denomination  of 
Christians,  or  the  members  or  any  minister  of 
any  such  fchurch  or  denomination,  or  any  other 
person,  shall  be  guilty  of  a  misdemeanor. 

8.  All  powers  and  authorities  now  existing  by 
law  for  the  preservation  of  order,  and  for  the  pre- 
vention and  punishment  of  disorderly  behaviour 
in  any  churchyard  or  graveyard,  may  be  exercised 
in  any  case  of  burial  under  this  Act  in  the  same 
manner  and  by  the  same  persons  as  if  the  same 
had  been  a  burial  accoroing  to  the  rites  of  the 
Church  of  England. 

9.  Nothing  in  this  Act  shall  authorise  the 
burial  of  anv  person  in  anjr  place  where  such 
person  woula  nave  had  no  rignt  of  interment  if 
this  Act  had  not  passed,  or  without  performance 
of  any  express  condition  on  which,  by  the  terms 
of  any  trust  deed,  anv  right  of  interment  in  any 
burial  ground  vested  in  trustees  under  such 
trust  deed,  not  being  the  churchyard  or  grave- 
yard, or  part  of  the  churchyard  or  graveyard,  of 
the  parish  or  ecclesiastical  district  in  which  the 
same  is  situate,  may  have  been  granted. 

10.  When  any  burial  has  taken  place  under 
this  Act,  the  person  so  havinp^  the  cnarge  of  or 
being  responsible  for  such  bunal  as  aforesaid  shall 
on  the  day  thereof,  or  the  next  day  thereafter, 
transmit  a  certificate  of  such  burial,  in  the  form 
or  to  the  effect  of  Schedule  (B.)  annexed  to  this 
Act,  to  the  rector,  vicar,  incumbent,  or  other 
officiating  minister  in  charge  of  the  parish  or 
district  in  which  the  churchyard  or  graveyard  is 
situate  or  to  which  it  belongs,  or  in  the  case  of 
any  burial  ground  or  cemetery  vested  in  any 
burial  board  to  the  person  required  by  law  to 
Keep  the  register  of  burials  in  such  burial  ground 
or  cemetery,  who  shall  thereupon  enter  such 
burial  in  the  register  of  burials  of  such  parish  or 
district,  or  of  such  burial  ground  or  cemetery,  and 
such  entry  shall  form  part  thereof.  Such  entry, 
instead  of  stating  by  whom  the  ceremony  of 
burial  was  p^ormed,  shall  state  by  whom  the 
same  has  been  certified  under  this  Act.    Any 


person  who  shall  wilfully  make  any  fitlse  state- 
ment in  Buch^oertificate,  and  any  rector,  vicar,  or 
minister,  or  other  such  person  as  aforesaid,  re- 
ceiving such  certificate,  who  shall  refuse  or 
neglect  duly  to  enter  such  burial  in  such  register 
as  aforesaid,  shall  be  guilty  of  a  misdemeanor. 

1 1.  Every  order  of  a  coroner  or  certificate  of  a 
registrar  given  under  the  provisions  of  section 
seventeen  of  the  Births  and  Deaths  Registration 
Act,  1874,  shall,  in  the  case  of  a  burial  under  that 
Act,  be  delivered  to  the  relative,  friend,  or  legal 
representative  of  the  deceased,  having  the  charge 
of  or  being  responsible  for  the  burial,  instead  of 
being  delivered  to  the  person  who  buries  or  per- 
forms any  funeral  or  religious  service  for  the 
burial  of  the  body  of  the  deceased;  and  any 
person  to  whom  such  order  or  certificate  shall 
have  been  given  by  the  coroner  or  registrar  who 
fails  so  to  deliver  or  cause  to  be  ddivered  the 
same  shall  be  liable  to  a  penalty  not  exceeding 
forty  shillings,  and  any  such  relative,  friend,  or 
legal  representative  so  having  charge  of  or  being 
responsible  for  the  burial  of  the  body  of  any 
person  buried  under  this  Act  as  aforesaid,  as  to 
which  no  order  or  certificate  under  the  same 
section  of  the  said  Act  shall  have  been  delivered 
to  him,  shall,  within  seven  days  after  the  burial, 
give  notice  thereof  in  writing  to  the  registrar,  and 
if  he  fail  so  to  do  shall  be  Uable  to  a  penalty  not 
exceeding  ten  pounds. 

12.  No  minister  in  holy  orders  of  the  Church 
of  England  shall  be  subject  to  any  censure 
or  penalty  for  officiating  with  the  service 
prescribed  by  law  for  the  burial  of  the  dead 
according  to  the  rites  of  the  [said  church  in  any 
unconsecrated  burial  ground  or  cemetery  or 
part  of  a  burial  ^ound  or  cemetery,  or  in  any 
building  thereon,  in  any  case  in  which  he  might 
have  lawfully  used  the  same  service,  if  such 
burial  ground  or  cemetery  or  part  of  a  burial 
ground  or  cemetery  had  been  consecrated.  The 
relative,  friend,  or  legal  representative  having 
charge  of  or  being  responsible  for  the  burial  of 
any  deceased  person  who  had  a  right  of  inter- 
ment in  anv  such  unconsecrated  ground  vested 
in  any  burial  board,  or  pronded  under  any  Act 
relating  to  the  buriid  of  tne  dead,  shall  be  entitled 
if  he  think  fit,  to  have  such  burial  performed 
therein  according  to  the  rites  of  the  Church  of 
England  by  any  minister  of  the  said  church  who 
may  be  willing  to  perform  the  same. 

13.  From  and  after  the  passing  of  this  Act,  it 
shall  be  lawful  for  any  minister  in  holy  orders  of 
the  Church  of  England  authorised  to  perform  the 
burial  service,  in  any  case  where  the  office  for  the 
burial  of  the  dead  according  to  the  rites  of  the 
Church  of  England  may  not  be  used,  and  in  any 
other  case  at  the  request  of  the  relative,  friend,  or 
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legal  representative  having  the  charge  of  or  being 
responsible  for  the  burial  of  the  deceased,  to  use 
at  the  burial  such  service,  consistiDg  of  prayers 
taken  from  the  Book  of  Common  Prayer  and 
portions  of  Holy  Scripture,  as  may  be  prescribed 
or  approved  of  by  the  Ordinary,  without  being 
subject  to  any  ecclesiastical  or  other  censure  or 
penalty. 

14.  Save  as  in  this  Act  expressly  provided  as 
to  ministers  of  the  Church  of  England,  nothing 
herein  contained  shall  authorise  or  enable  any 
such  minister  who  shall  not  have  become  a 
declared  member  of  any  other  Church  or  denomi- 


nation, or  have  executed  a  deed  of  relinqmih- 
ment  under  the  Clerical  Disabilities  Act,  18/0, 
to  do  any  act  which  he  would  not  by  law  have 
been  authorised  or  enabled  to  do  if  this  Act  had 
not  passed,  or  to  exempt  him  from  any  oensme 
or  penalty  in  respect  thereof. 

15.  This  Act  shall  extend  to  the  Channel 
Islands,  but  shall  not  apply  to  Scotland  or  to 
Ireland. 

16.  This  Act  mav  be  cited  as  the  Burial  Laws 
Amendment  Act,  1880. 


-»o>Ko*- 


ScHBDULBS  to  whlch  thls  Act  refers. 


SCHEDULE  (A.) 


Notice  of  Burial. 

I  ,  of  ,  being  the  relative  [or  friend, 

or  legal  representative,  as  the  case  may  be,  dc' 
scribing  the  relation  if  a  relative,"]  having  the  charge 
of  or  being  responsible  for  the  burial  of  A.B., 
of         ,  who  died  at  in  the  parish  of         , 

on  the  day  of  ,  do  hereby  give  you 

notice  that  it  is  intended  by  me  that  the  bodv  of 
the  said  A,B.  shall  be  buried  within  the  {here 
describe  the  churchyard  or  graveyard  in  which  the 
body  is  to  be  buriea]  on  the  day  of  , 

at  the  hour  of  ,  without  the  performance  in 

the  manner  precribed  by  law  of  the  service  for 


the  burial  of  the  dead  according  to  the  rites  of 
the  Church  of  England,  and  I  give  this  notice 
pursuant  to  the  Burial  Laws  Amendment  Act, 
1880. 
To  the  Rector  [or,  as  the  case  may  ^,1  of 


SCHEDULE  (B.) 


I  ,  of  ,  the  person  having  tbe 

charae  of  (or  being  responsible  for)  the  bunal  of 
the  deceased,  do  hereby  certify  that  on  the 
day  of  ,  A.B,  of  ,  aged  ,  wts 

buried  in  the  churclnrard  [or  graveyard]  d  the 
parish  [or  distric^  of 

To  the  Rector  (or,  as  the  case  may  be"]  of 
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An  Act  to  extend  and  regulate  the 
Liability  of  Employers  to  make  Com- 
pensation for  Personal  Injuries  suffered 
by  Workmen  in  their  service. 

(7th  September  1880.) 

Bb  it  enacted  by  the  Queen's  roost  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows  : 

1.  Where  after  the  commencement  of  this  Act 
personal  injury  is  caused  to  a  workman 

(1.)  By  reason  of  any  defect  in  the  condition 
of  the  ways,  works,  machinery,  or  plant 
connected  with  or  used  in  the  business 
of  the  employer ;  or 
(*2.)  By  reason  of  the  neglif^ence  of  any  person 
in  the  service  of  the  employer  who  has 
any  superintendence  entrusted  to  him 
whilst  m  the  exercise  of  such  superin- 
tendence; or 
(3.)  By  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  to  whose 
orders  or  directions  the  workmen  at  the 
time  of  the  injury  was  bound  to  con- 
form, and  did  conform,  where  such  injury 
resulted  from  his  having  so  conformed ; 
or 
(4.)  By  reason  of  the  Act  or  omission  of  any 
person  in  the  service  of  the  employer 
done  or  made  in  obedience  to  the  rules 
or   byelaws    of  the    employer,    or   in 
obedience   to    particular     instructions 
given  by  any  person  delegated  with  the 
authority  of  the  employer  in  that  be- 
half;  or 
(5.)  By  reason  of  the  negligence  of  any  person 
in  the  service  of  the  employer  wno  has 
the  charge  or  control  of  any  signal, 
points,  locomotive  engine,  or  train  upon 
a  railway, 
the  workman,  or  in  case  the  injury  results  in 
death,  the  legal  personal  representatives  of  the 
workman,  and  any  persons  entitled  in  case  of 
death,  shall  have  the  same  right  of  compensa- 
tion and  remedies  against  the  employer  as  if  the 
workman  had  not  been  a  workman  of  nor  in 
the  service  of  the  employer,  nor  engaged  in  his 
work. 

2.  A  workman  shall  not  be  entitled  under  this 
Act  to  any  right  of  compensation  or  remedy 
against  the  employer  in  any  of  the  following 
cases ;  that  is  to  say, 

(1.)  Under  sub-section  one  of  section  one, 
unless  the  defect  therein  mentioned 
arose  from,  or  had  not  been  discovered 
or  remedied  owing  to  the  negligence  of 
the  employer,  or  of  some  person  in  the 


service  of  the  employer,  and  entrusted 
by  him  with  the  duty  of  seeing  that  the 
ways,  works,  machinery,  or  plant  were 
in  proper  condition. 

(2.)  Under  sub-section  four  of  section  one, 
unless  the  ii^ury  resulted  from  some 
impropriety  or  defect  in  the  rules,  bye- 
laws,  or  instructions  therein  mentioned ; 
provided  that  where  a  rule  or  byelaw 
has  been  approved  or  has  been  accepted 
as  a  proper  rule  or  byelaw  by  one  of 
Her  Majesty's  Principal  Secretaries  of 
State,  or  by  the  Board  of  Trade,  or  any 
other  depa^ment  of  the  Government, 
under  or  bv  virtue  of  anv  Act  of  Parlia- 
ment, it  shall  not  be  deemed  for  the 
purposes  of  this  Act  to  be  an  improper 
or  defective  rule  or  byelaw. 

(3.)  In  any  case  where  the  workman  knew  of 
the  defect  or  negligence  which  caused 
his  injury,  and  failed  within  a  reason- 
able time  to  give,  or  cause  to  be  given, 
information  thereof  to  the  employer  or 
some  person  superior  to  himself  m  the 
service  of  the  employer,  unless  he  was 
aware  that  the  emplover  or  such  supe- 
rior already  knew  of  the  said  defect  or 
negligence. 

3.  The  amount  of  compensation  recoverable 
under  this  Act  shall  not  exceed  such  sum  as  may 
be  found  to  be  equivalent  to  the  estimated 
earnings,  during  the  three  years  preceding  the 
injury,  of  a  person  in  the  same  grade  employed 
during  those  years  in  the  like  employment  and 
in  the  district  in  which  the  workman  is  employed 
at  the  time  of  the  ii^ury. 

4.  An  action  for  the  recovery  under  this  Act 
of  compensation  for  an  injury  shall  not  be  main- 
tainable unless  notice  that  injury  has  been  sus- 
tained is  given  within  six  weeks  and  the  action  is 
commenced  within  six  months  from  the  occur- 
rence of  the  accident  causing  the  injury,  or,  in 
case  of  death,  within  twelve  months  from  the 
time. of  death :  Provided  always,  that  in  case  of 
death  the  want  of  such  notice  shall  be  [no  bar  to 
the  maintenance  of  such  action  if  the  judge  shall 
be  of  opinion  that  there  was  reasonable  excuse 
for  such  want  of  notice. 

5.  There  shall  be  deducted  from  any  com- 
pensation awarded  to  any  workman,  or  repre- 
sentatives of  a  workman,  or  persons  claiming  by, 
under,  or  through  a  workman  in  respect  of  any 
cause  of  action  arising  under  this  Act,  any 
penalty  or  part  of  a  penalty  which  -  may  have 
been  paid  in  pursuance  of  any  other  Act  of 
Parliament  to  such  workman,  representatives,  or 
persons  in  respect  of  the  same  cause  of  action ; 
and  where  an  action  has  been  brought  under 
this  Act  by  any  workman,  or  the  representatives 
of  any  workman,  or  any  persons  claiming  l^ 
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under,  or  through  such  workman,  for  com- 
pensation in  respect  of  any  cause  of  action 
arising  under  this  Act,  and  payment  has  not 
previously  been  made  of  any  penalty  or  part  of  a 
penalty  under  any  other  Act  of  Parliament  in 
respect  of  the  same  cause  of  action,  such  work- 
man, representatives,  or  person  shall  not  be 
entitled  tnereafter  to  receive  any  penalty  or  part 
of  a  penalty  under  any  other  Act  of  Parliament 
in  respect  of  the  same  cause  of  action. 

6. — (1.)  Every  action  for  recovery  of  compen- 
sation under  this  Act  shall  be  Drought  m  a 
county  court,  but  may,  upon  the  application  of 
either  plaintiff  or  defendant,  be  removed  into  a 
superior  court  in  like  manner  and  upon  the 
same  conditions  as  an  action  commenced  in  a 
county  court  may  by  law  be  removed. 

(2.)  Upon  the  trial  of  any  such  action  in  a 
coun^  court  before  the  judge  without  a  jury  one 
or  more  assessors  may  be  appointed  for  the 
purpose  of  ascertaining  the  amount  of  com- 
pensation. 

(3.)  For  the  purpose  of  regulating  the  con- 
ditions and  mode  of  appointment  and  remunera- 
tion of  such  assessors,  and  all  matters  of  pro- 
cedure relating  to  their  duties,  and  also  for  the 
purpose  of  consolidating  any  actions  under  this 
Act  in  a  counlr^  court,  and  otherwise  preventing 
multiplicity  of  such  actions,  rules  and  regu- 
lations may  be  made,  varied,  and  repealed  from 
time  to  time  in  the  same  manner  as  rules  and 
regulations  for  regulating  the  practice  and 
procedure  in  other  actions  m  county  courts. 

"  County  court "  shall,  with  respect  to  Scot- 
land, mean  the  "  Sheriff's  Court,"  and  shall, 
with  respect  to  Ireland,  mean  the  "  Civil  Bill 
Court." 

In  Scotland  any  action  under  this  Act  may  be 
removed  to  the  Court  of  Session  at  the  instance 
of  either  party,  in  the  manner  provided  by,  and 
subject  to  the  conditions  prescribed  by,  section 
nine  of  the  Sheriff  Courts  (Scotland)  Act,  1877. 

In  Scotland  the  sheriff  may  cox^oin  actions 
arising  out  of  the  same  occurrence  or  cause  of 
action,  though  at  the  instance  of  different  parties 
and  in  respect  of  different  injuries. 

7.  Notice  in  respect  of  an  iojui^  under  this 
Act  shall  give  the  name  and  address  of  the 
person  injured,  and  shall  state  in  ordinary 
language  tne  cause  of  the  injury  and  the  date  at 
which  it  was  sustained,  and  shall  be  served  on 
the  employer,  or,  if  there  is  more  than  one 
employer,  upon  one  of  such  employers. 

The  notice  may  be  served  by  delivering  the 


same  to  or  at  the  residence  or  place  of  boiiiien 
of  the  person  on  whom  it  is  to  be  served. 

The  notice  may  also  be  served  bj  post  by  a 
registered  letter  addressed  to  the  person  <m  whom 
it  is  to  be  served  at  his  last  known  place  of 
residence  or  place  of  business ;  and,  if  aerred  by 
post,  shall  be  deemed  to  have  been  served  ai  tbe 
time  when  a  letter  containing  the  tame  would  be 
delivered  in  the  ordinary  course  of  post ;  and,  in 
proving  the  service  of  such  notice,  it  shall  be 
sufficient  to  nrove  that  the  notice  was  pn^Mriy 
addressed  and  registered. 

Where  the  employer  is  a  body  of  penofoa 
corporate  or  unincorporate,  the  notice  snail  be 
served  b^  delivering  the  same  at  or  by  sending  it 
by  post  m  a  registered  letter  addressed  to  the 
office,  or  if  there  be  more  than  one  office,  any 
one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed 
invalid  by  reason  of  any  defect  or  inaccuracj 
therein  unless  the  judge  who  tries  the  actioD 
arising  from  the  ii^jury  mentioned  in  the  notioe 
shall  DC  of  opinion  that  the  defendant  in  the 
action  is  prejudiced  in  his  defence  by  such 
defect  or  inaccuracy,  and  that  the  defect  or  in- 
accuracy was  for  the  purpose  of  misleading. 

8.  For  the  purposes  of  this  Act,  unless  the 
context  otherwise  requires, — 

Tlie  expression  ''person  who  has  supa- 
"  intendence  en^sted  to  him"  means  a 
person  whose  sole  or  principal  duty  is  that 
of  superintendence,  and  who  is  not  ordinarily 
engaged  in  manual  labour : 

The  expression  "  employer "  includes  a  body 
of  persons  corporate  or  unincorporate : 

The  expression  "  workman  "  means  a  nilway 
servant  and  any  person  to  whom  the  Employers 
and  Workmen  Act,  1875,  applies. 

9.  This  Act  shall  not  come  into  operation  until 
the  first  day  of  January  one  thousand  eiffht 
hundred  and  eighty-one,  which  date  is  in  tins 
Act  referred  to  as  the  commencement  of  this 
Act. 

10.  This  Act  may  be  cited  as  the  Empkjen* 
Liability  Act,  1880,  and  shall  continue  in  rarce 
till  the  thirty-first  day  of  December  one  thousand 
eight  hundred  and  eighty-seven,  and  to  the  end 
of  the  then  next  Session  of  Parliament,  and  no 
longer,  unless  Parliament  shall  otherwise  det9- 
mine,  and  all  actions  commenced  under  this  Act 
before  that  period  shall  be  continued  as  if  tiie 
said  Act  had  not  expired. 
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Chap.  43. 
Merchant  Shipping  {Carriage  of  Grain)  Actj  1880. 


ABSTRACT  OF  THS  BNACTMBNT8. 

1.  Short  title  and  construction, 

2.  Commencement  of  Act. 

3.  Obligation  to  take  precautions  to  prevent  grain  cargo  from  shifting, 

4.  Precautions  against  shifting  of  grain  cargo  laden  in  port  in  Mediterranean  or  Black  Sea,  or  on 

coast  of  North  America. 
&,  Exemption  from  precautions  specified  in  this  Act  for  ships  laden  in  Mediterranean  or  Black  Sea,  or 
on  coast  of  North  America. 

6.  Notice  by  master  of  kind  and  quantity  of  grain  cargo, 

7.  Penalty  for  false  statement  in  notice. 

8.  Power  of  Board  of  Trojde  for  enforcing  of  Act. 

9.  Prosecution  of  offences  and  recovery  of  penalties, 

10.  Definitions. 

11.  Repeal  of  39  ^  40  Vict.  c.  80.  s.  22. 


An  Act  to  provide  for  the  safe  carriage 
of  Qrain  Cargoes  by  Merchant  Ship- 
ping. (7th  September  1880.) 

Bb  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  adrice  and  consent  of 
the  Lords  spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Merchant 
Shipping  (Carriage  of  Grain)  Act,  18S0,  and 
shall  be  construed  as  one  with  the  Merchant 
Shipping  Act,  1854,  and  the  Acts  amending  the 
same,  and  together  with  those  Acts  may  be  cited 
as  the  Merchant  Shipping  Acts,  1854  to  1880. 

2.  This  Act  shall  come  into  operation  on  the 
first  day  of  January  one  thousand  eight  hundred 
and  eighty-one  (which  day  is  in  this  Act  referred 
to  as  the  commencement  of  this  Act). 

3.  Whete  a  grain  cargo  is  laden  on  any 
British  ship  all  necessary  and  reasonable  precau- 
tions (whether  prescribed  by  this  Act  or  not) 
shall  be  taken  in  order  to  prevent  the  grain  cargo 
from  shifting. 

If  such  precautions  have  not  been  taken  in  the 
case  of  any  such  ship,  the  master  of  the  ship  and 
any  agent  of  the  owner  who  was  charged  with 
the  loading  of  the  ship  or  the  sending  her  to  sea, 
shall  each  be  liable  to  a  penalty  not  exceeding 
three  hundred  pounds,  ana  the  owner  of  the  ship 
shall  also  be  liable  to  the  same  penalty,  unless  he 
shows  that  he  took  all  reasonable  means  to 
enforce  the  observance  of  this  section^  and  was 
not  privy  to  the  breach  thereof. 

4.  Where  a  British  ship  laden  with  a  gnin 
cargo  at  any  port  in  the  Mediterranean  or  Black 


Sea  is  bound  to  ports  outside  the  Straits  of 
Gibraltar,  or  where  a  British  ship  is  laden  with  a 
grain  cargo  on  the  coast  of  North  America,  the 
following  precautions  to  prevent  the  grain  cargo 
from  shifting  shall  be  adopted ;  that  is  to  say, 

(a.)  There  shall  not  be  carried  between  the 
decks,  or,  if  the  ship  has  more  than  two  decks, 
between  the  main  and  upper  decks,  any  grain  in 
bulk,  except  such  as  maybe  necessary  for  feeding 
the  cargo  m  the  hold,  and  is  carried  in  properly 
constructed  feeders. 

(6.)  Where  grain  (except  such  as  may  be 
carried  in  properly  constructed  feeders)  is  carried 
in  bulk  in  any  hold  or  compartment,  and  proper 
provision  for  filling  up  the  same  by  feeders  is  not 
made,  not  less  than  one-fourth  of  the  grain 
carried  in  the  hold  or  compartment  (as  the  case 
may  be)  shall  be  in  bags  supported  on  suitable 
platforms  laid  upon  the  grain  in  bulk  :  Provided 
that  this  regulation  with  respect  to  bags  shall  not 

apply— 

(i.)  To  oats,  or  cotton  seed;  nor 

(ii.)  To  a  ship  which  is  a  sailing  ship  of  less 
than  four  hundred  tons  registered  ton- 
nage, and  is  not  engaged  in  the  Atlantic 
trade;  nor 

(iii.)  To  a  ship  laden  at  a  port  in  the  Mediter- 
ranean or  Black  Sea  if  the  ship  is 
divided  into  compartments  which  are 
formed  bv  substantial  transverse  parti- 
tions, ana  are  fitted  with  longitudinal 
bulkheads  or  such  shifting  boards  as 
hereafter  in  this  section  mentioned,  and 
if  the  ship  does  not  carry  more  than 
one-fourth  of  the  grain  cargo,  and  not 
more  than  one  thousand  five  hundred 
quarters,  in  any  one  compartment,  bin, 
or  division,  and  provided  that  each 
division  of  the  lower  hold  is  fitted  with 
properly  constructed  feeders  from  the 
between  decks;  nor 
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(iv.)  To  a  ship  in  which  the  fifrain  cargo  does 

not  exceed  one-half  of  the  whole  cargo 

of  the  ship,  and  the  rest  of  the  cargo 

consists  of  cotton,  wool,  fiax,  barrels,  or 

sacks  of  flour,  or  other  suitable  cargo  so 

stowed  as  to  prevent  the  grain  in  any 

compartment,    bin,    or     division    from 

shifting. 

(c.)  Where  grain   is  carried  in  the    hold  or 

between  the  decks,  whether  in  bags  or  bulk,  the 

hold  or  the  space  between  the  decks  shall  be 

divided     by    a    longitudinal    bulkhead    or    by 

sufficient  snifting  boards  which  extend  from  deck 

to  deck  or  from  the  deck  to  the  keelson  and  are 

properly  secured,  and  if  the  grain  is  in  bulk  are 

fitted  grain-tight  with  proper  fillings  between  the 

beams. 

{d.)  In  loading,  the  grain  shall  be  properly 
stowed,  trimmed,  and  secured. 

In  the  event  of  the  contravention  of  this  section 
in  the  case  of  any  ship,  reasonable  precautions  to 
prevent  the  grain  cargo  of  that  ship  from  shifting 
shall  be  deemed  not  to  have  been  taken,  and  the 
owner  and  master  of  the  ship  and  any  agent 
charged  with  loading  her  or  sending  her  to  sea 
shall  be  liable  accordingly  to  a  penalty  under  this 
Act. 

Provided  that  nothing  in  this  section  shall 
exempt  a  person  from  any  liability,  civil  or 
criminal,  to  which  he  would  otherwise  be  subject 
for  failing  to  adopt  any  reasonable  precautions 
which,  although  not  mentioned  in  this  section, 
are  reasonably  required  to  prevent  grain  cargo 
from  shifting. 

5.  The  precautions  required  by  this  Act  to  be 
adopted  by  ships  laden  with  a  grain  cargo  at  a 
port  in  the  Mediterranean  or  Black  Sea.  or  on 
the  coast  of  North  America,  shall  not  apply  to 
ships  loaded  in  accordance  with  regulations  for 
the  time  being  approved  bv  the  Board  of  Trade ; 
nor  to  any  ship  constructed  and  loaded  in  accord- 
ance with  any  plan  approved  by  the  Board  of 
Trade. 

6.  Before  a  British  ship  laden  with  grain 
cargo  at  anv  port  in  the  Mediterranean  or  Black 
Sea,  bound  to  ports  outside  the  Straits  of 
Gibraltar,  or  laden  with  grain  cargo  on  the  coast 
of  North  America,  leaves  her  final  port  of  loading, 
or  within  forty-eight  hours  after  leaving  such 
port,  the  master  shall  deliver  or  cause  to  be 
delivered  to  the  British  consular  officer,  or,  if  it 
is  in  Her  Majesty's  dominions,  to  the  principal 
officer  of  Customs  at  that  port,  a  notice  stating — 

(1.)  The  draught  of  water  and  clear  side,  as 
defined  by  section  five  of  the  Merchant  Shipping 
Act,  1871,  and  section  four  of  the  Merchant 
Shipping  Act,  18/3,  of  the  said  ship  after  the 
loading  of  her  cargo  has  been  completed  at  the 
said  last  port  of  loading ; 


(2.)  And  also  stating  the  foUowini^  paiiiciilan 
in  respect  to  the  grain  cargo ;  namely, 

(a.)  llie  kind  of  grain  and  the  quantihr  thereof, 
which  quantity  may  be  stated  in  cubic  net,  or  in 
quarters,  or  bushels,  or  in  tons  weight ;  and 

{b.)  The  mode  in  which  the  grain  cargo  is 
stowed ;  and 

(c.)  The 'precautions  taken  against  shifting. 

The  master  shall  also  deliver  a  similar  notice 
to  the  principal  collector  or  other  proper  officer 
of  Customs  in  the  United  Kingdom,  together 
with  the  report  required  to  be  made  by  the 
Customs  Consolidation  Act,  18/6^  on  the  arriTal 
of  the  ship  in  the  United  Kingdom. 

Every  such  notice  shall  be  sent  to  the  Board 
of  Trade  as  soon  as  practicable  by  the  officer 
receiving  the  same. 

If  the  master  fails  to  deliver  any  notice  required 
by  this  section  he  shall  be  liable  to  a  penalty  not 
exceeding  one  hundred  pounds :  Provided  alwaysy 
that  the  Board  of  Trade  may,  by  notice  pablislied 
in  the  London  Gazette,  or  in  such  other  wmy  as 
it  may  deem  expedient,  exempt  ships  laden  at 
any  particular  port  or  any  class  of  such  ahips 
from  the  provisions  of  this  section, 

7.  Any  master  of  a  ship,  who  in  any  noiiee 
required  by  this  Act  wilfully  makes  any  false 
statement  or  wilfully  omits  any  material  narticular 
shall  be  liable  to  a  penalty  not  exceeoing  one 
hundred  pounds. 

8.  For  the  purpose  of  securing  the  observance 
of  this  Act,  any  officer  bavins  authority  in  Uiat 
behalf  from  the  Board  of  Trade,  either  general  or 
special,  shall  have  the  same  power  as  an  inspector 
appointed  utider  the  Merchant  Shipping  Act, 
1854,  and  shall  also  have  power  to  insp<9Ct  anj 
grain  cargo,  and  the  mode  m  which  the  same  is 
stowed. 

9.  Every  offence  punishable  under  this  Act 
may  be  prosecuted  summarily  and  every  penalty 
unaer  this  Act  may  be  recovered  and  enforeed 
summarily  in  like  manner  as  offences  and  penal- 
ties under  the  Merchant  Shipping  Act,  1854,  and 
the  Acts  amending  the  same. 

10.  For  the  purposes  of  this  Act — 

The  expression  "  grain  **  means  any  com,  rice, 
paddy,  pulse,  seeds,  nuts,  or  nut  kernels. 

The  expression  *'  ship  laden  with  a  grain  caigo  *' 
means  a  ship  carrying  a  cai^go  of  which  the 
portion  consistinff  of  grain  is  more  than  one-third 
of  the  registered  tonnage  of  the  ship,  and  such 
third  shall  be  computed,  where  toe  grain  is 
reckoned  in  measures  of  capacity,  at  the  nte  of 
one  hundred  cubic  feet  for  each  ton  of  registered 
tonnage,  and  where  the  grain  is  reckoned  in 
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meMures  of  weighty  at  the  rate  of  two  tons  weight 
for  each  ton  of  registered  tonnage. 

11.  Section  twentj^-two  of  the  Merchant 
Shipping  Act,  18/6,  is  hereby  repealed  as  from 
the  commencement  of  this  Act: 


Provided  that  any  offence  against  that  section 
committed  before  the  commencement  of  this  Act 
ma^  be  prosecuted,  and  the  penalty  recovered  and 
entorcea,  in  like  manner  as  if  the  said  section  had 
continued  to  remain  in  force. 


Chap.  44. 
^  Irish  Loans  Aciy  1880. 


ABSTRACT   OF   THE   ENACTMENTS. 


1.  Slwrt  title. 

2.  Bseplanation  ofs,  13  0^43  4*  44  Vict.  c.  \4.asto  rate  of  interest  and  duration  of  loans, 

3.  Explanation  ofs.  14  qf  43  4*  44  Vict.  c.  14.  as  to  loans  to  Harbour  Commissioners. 

4.  Protision  relating  to  the  Bandon  and  Kilmacsimon  railway  or  tramway. 

5.  Explanation  of  s.  7  of  43^  44  Vict.  e.  14. 


An  Act  to  explain  and  amend  Sections 
Seven,  Thirteen,  and  Fourteen  of  the 
Belief  of  Distress  (Ireland)  Amend- 
ment Act,  1880. 

(7th  September  1880.) 

Be  it  enacted  hj  the  Queen's  most  EzceUent 
Majesty,  by  and  with  the  advice  and  ponsent  of 
the  Lords  Spiritual  and  Temporal,  and  Com- 
mons, in  this  present  Parliament  assembled,  and 
by  the  authority  of  the  same,  as  follows : 

1.  This  Act  maybe  cited  as  the  Irish  Loans 
Act,  1880. 

2.  In  order  to  remove  doubts  which  have 
arisen  with  respect  to  the  meaning  of  the  pro- 
visions of  section  thirteen  of  the  Relief  of  Dis- 
tress (Ireland)  Amendment  Act,  1880,  as  to  the 
rate  of  interest  and  the  period  of  repajrment  of 
loans  under  that  section :  Be  it  enacted  that, — 

Notwithstanding  anything  contained  in  section 
two  of  the  Public  Works  Loans  Act,  1879,  and 
section  thirteen  of  the  Relief  of  Distress  (Ireland) 
Amendment  Act,  1880^  any  loan  purporting  to 
be  made  under  the  said  section  thirteen  shall  be 
made  repayable  within  such  periods  and  at  such 
rate  of  interest  as  are  set  fortn  in  a  Minute  of  the 
Treasury  made  on  the  sucteenth  day  of  August 
one  thousand  eight  hundred  and  seventy-nine 
with  reference  to  loans  to  which  section  two  of 
the  Public  Works  Loans  Act,  1879,  applies. 

3.  For  the  purpose  of  enabling  a  loan  to  be 
made  under  the  said  section  thirteen  to  Harbour 
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Commissioners,  a  guarantee  ma^  be  granted 
under  section  fourteen  of  the  Relief  of  Distress 
(Ireland)  Amendment  Act,  1880,  and  that  Act 
shall  have  effect  as  if  Harbour  Commissioners 
were  mentioned  in  section  fourteen  thereof  after 
trustees  of  anv  canal  or  river  navigation. 

Provided  that  the  presentment  sessions  held 
next  after  every  spring  assizes  for  the  county  of 
Wicklow,  in  and  for  each  barony  of  that  county, 
guaranteeing  any  loan  under  the  Relief  of  Dia* 
tress  (Ireland)  Amendment  Act,  1880,  for 
making,  maintaining,  or  improving  the  Harbour 
of  Wicklow,  pursuant  to  the  Acts  in  that  behalf, 
may,  until  such  loan  shall  be  repaid,  elect  one 
justice,  by  ballot,  from  among  the  justices,  and 
one  cesspayer,  by  ballot,  from  among  the  asso- 
ciated cesspayers  constituting  such  sessions,  and 
every  justice  and  cesspayer  so  elected  shall,  until 
the  end  of  the  presentment  sessions  held  in  and 
for  the  same  barony  next  after  the  then  ensuing 
spring  assizes  for  the  said  county,  be  associated 
with  and  become  a  commissioner  as  if  appointed 
pursuant  to  the  said  Acts  for  the  purposes,  and 
with  the  same  estate,  rights,  powers,  privileges, 
and  authorities,  as  if  so  appointed;  and  until 
such  loan  shall  be  repaid  the  number  of  commis- 
sioners for  the  purposes  of  the  said  Acts  shall 
not  be  restricted  to  twelve:  Pro^ddcil,  that  if 
during  his  year  of  office  such  lustice  or  cesspayer 
shall  die,  resign,  or  be  incapable  of  acting  as  such 
commissioner,  then  and  so  often  the  other  com- 
missioners shall,  from  amongst  the  justices  or 
associated  cesspayers,  as  the  case  may  be,  who 
constituted  the  then  last  presentment  sessions  in 
and  for  such  barony,  appoint  by  ballot  some 
other  justice  or  cesspayer  as  a  new  commissioner 
in  the  place  of  such  deceased,  resigned,  or  inca- 
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pable  commissioner,  all  whose  estate,  rights, 
powers,  privileges,  and  authorities  as  such  com- 
missioner shall  vest  in  such  new  commissioner  in 
his  appointment  as  aforesaid. 

4.  Notwithstanding  anything  contained  in  the 
Relief  of  Distress  (Ireland)  Amendment  Act, 
1880,  loans  under  the  thirteenth  and  following 
sections  of  the  said  Act  may  be  made  to  the  rail- 
way or  tramway  from  Bandon  to  Kilmacsimon, 
and  tramway  from  Ahada  fco  Cloyne  and  Cloyne 
to  Ballycotton,  in  the  county  of  Cork,  and  to 
the  Limavady  and  Dungiven  Railway,  in  the 
county  of  Londonderry,  and  the  railway  from 


BallywiUiam  to  New  Ross,  in  the    ooontf  of 
Wexford. 

5.  Any  reference  in  section  seven  of  the  Relief 
of  Distress  (Ireland)  Amendment  Act,  1880»  to 
the  board  of  guardians  of  any  union  autiioiised 
to  give  out-door  relief  under  the  third  section  of 
the  Relief  of  Distress  (Ireland)  Act,  1880,  shall 
be  construed  to  refer  to  the  board  of  guaxdianB 
of  any  union  which  has  at  any  time  been  so 
authorised,  and  sub-section  two  of  the  said  sec- 
tion seven  shall  apply  whether  the  loan  ocm- 
tracted  was  for  the  purpose  of  giving  out-door 
relief  or  for  any  other  purpose. 


Chap.  45. 
Criminal  Law  Amendment  Act^  1880. 


ABSTRACT   OF  THB   BNACTMSNTS. 

1.  Short  title, 

2.  Consent  of  young  person  to  be  no  defence, 

3.  Application  of  Act. 


An  Act  to  amend  the  Criminal  Law  as 
to  Indecent  Assaults  on  Yotmg  Per- 
sons. (7th  September  1880.) 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 


1.  This  Act  may  be  cited  for  all  nuxposes  as 
the  Criminal  Law  Amendment  Act,  1880. 

2.  It  shall  be  no  defence  to  a  charge  or  indict- 
ment for  an  indecent  assault  on  a  young  person 
under  the  age  of  thirteen  to  prove  that  he  of  she 
consented  to  the  act  of  indecency. 

3.  Thia  Act  shall  not  apply  to  Scotland. 


Chap.  46. 
Universities  and  College  Estates  Amendment  Act,  1880. 


ABSTRACT   OF  THB   BNACTIIBNTB. 

1.  Short  title. 

2.  Application  of  purchase  money  for  land  sold  by  university  or  college. 

3.  Rebuildinff  of  chancels  to  be  within  Act, 

4.  Act  to  apply  to  moneys  in  Court. 

6.  Severance  ^  benefices  from  headships  qfcoUeyes, 

SCHEDULB. 
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An  Act  to  amend  the  TJniversitieB  and 
College  Estates  Act,  1858. 

(7th  September  1880.) 

Whkrsas  it  18  expedient  to  amend  the  pro- 
▼isions  of  the  Univenities  and  College  Estates 
Act,  1858 : 

Be  it  enacted  b^  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

1.  This  Act  may  be  cited  as  the  Universities 
and  College  Estates  Amendment  Act,  1880,  and 
this  Act  and  the  Universities  and  CoUese  Estates 
Act,  1858,  and  the  Universities  and  College 
Estates  Act  Extension,  I860,  may  be  citeid 
collectively  as  the  Universities  and  College 
Estates  Acts,  1858  to  1880. 

2.— (1.)  The  purchase  money  of  land  sold  by 
a  university  or  college  under  the  Universities 
and  College  Estates  Act,  1858,  or  any  other  Act 
amending  the  same,  shall,  ^th  the  consent  of 
the  Copyhold  Commissioners,  be  from  time  to 
time  applicable  by  the  university  or  college  in 
the  repayment  of  any  money  borrowed  under  anv 
of  those  Acts,  or  to  anj  of  the  purposes  to  which 
money  so  borrowed  is  applicable  under  those 
Acts. 

(2.)  Where  any  such  purchase  money  is  so 
applied,  the  like  provision  shall  be  made  by  the 
luuversity  or  college  for  replacing  the  same  as  is 
by  section  twenty-eight  of  the  Universities  and 
doUege  Estates  Act,  1858,  required  to  be  made 
for  the  repayment  of  money  borrowed  under  that 
Act :  Provided  that  where  any  such  purchase 
money  is  applied  in  repayment  of  a  loan,  it  shall  be 
replaced  within  or  at  the  expiration  of  the  period 
limited  for  repayment  of  tne  loan  and  upon  the 
terms  mentioned  in  the  order  of  the  Copyhold 
Commissioners  by  which  their  consent  to  the  loan 
is  or  was  evidenced. 

(3.)  The  consent  of  the  Copyhold  Commis- 
sioners shall  be  evidenced  hj  an  order  under 
their  hands  and  common  seal  m  the  form  or  to 
the  effect  set  forth  in  the  schedule  to  this  Act. 

3.  Any  moneys  applicable  under  the  said  Acts 
to  or  for  any  ox  the  purposes  mentioned  in  the 


twenty-seventh  section  of  the  Universities  and 
College  Estates  Act,  1858,  may  also  be  applied, 
by  and  under  the  authority  of  the  said  Copyhold 
dommissioners,  in  or  towards  the  restoration  or 
rebuilding  of  the  chancel  of  any  church  which 
the  university  or  oollegje  to  which  such  moneys 
belong  may  be  by  law  Uable  to  restore  or  rebuifd. 

4.  The  provisions  of  this  Act  shall  apply  as 
well  to  moneys  which  have  arisen  from  any  sale, 
enfranchisement,  or  exchange  of  lands  belonging 
to  a  university  or  college  under  and  by  virtue  of 
the  aforesaid  Acts,  as  to  moneys  belonffinff 
solely  to  any  such  university  or  college  wni<£ 
may  nave  arisen  from  the  sale^  enfranchisement,  or 
excnan^  of  any  such  lands  under  any  other  Act 
of  Parliament,  or  otherwise  howsoever,  and  which 
may  be  now  or  hereafter  standing  to  the  account 
or  credit  of  any  cause  or  matter  in  the  Supreme 
Court  of  Judicature  or  in  Her  Muesty's  High 
Court  of  Justice,  or  any  division  thereof,  or  m 
the  names  of  trustees  nominated  in  pursuance  of 
any  Act  of  Parliament. 

5.  And  whereas  by  section  seven  of  the 
Universities  and  College  Estates  Act  Extension 
Act,  I860,  and  the  enactments  therein  referred  to, 

g revision  is  made  for  the  severance  of  benefices 
rom  headships  of  colleges  by  means  of  the  sale 
of  the  advowsons  of  the  benefices,  and  it  is 
expedient  that  further  and  better  provision  be 
made  for  such  severance:  Be  it  therefore 
enacted,  that  where  a  benefice  is  by  statute  or 
otherwise  annexed  to  the  headship  of  a  coUege  as 
part  of  the  endowment  of  the  headship,  and  it 
appears  that  the  endowments  of  the  benefice  are 
sufficient  to  bear  such  a  charge  as  is  herein-after 
mentioned,  the  college  may  by  deed  charge  the 
whole  or  any  part  oT  the  land  or  other  endow- 
ments of  the  oenefice  with  the  payment  to  the 
head  of  the  college  for  the  time  being  of  such  an 
annual  sum,  not  exceeding  one  half  of  such 
endowments,  as  is  in  the  opinion  of  the  Ecde* 
siastical  Commissioners  for  England  and  the 
bishop  of  the  diocese  proper  and  adequate,  regard 
being  had  to  the  value  of  the  benefice,  the 
requirements  of  the  college,  and  the  population 
and  other  circumstances  of  the  parish,  and  there- 
upon the  advowson  and  right  of  presentation  of 
and  in  such  benefice  shall  be  vested  in  the  college 
freed  and  dischtfged  from  any  trust  in  favour  of 
the  head  for  the  time  being. 
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1. 

Form  of  Order  authorizing  the  application  of 
Purchase  Money  in  repayment  of  Money  borrowed. 

Copyhold  Commission. 

In  the  matter  of  the  Universities  and  College 
Estates  Acts,  1858  to  1880,  ex  parte  [here  state 
title  of  university  or  college^. 

Whereas  there  is  now  standing  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of 
England,  to  the  credit  of  the  account  of  the  Copy- 
hold Commissioners,  ex  parte  [here  state  the 
particular  account^  the  sum  of  jS  [insert 

the  amount  of  cash  or  stock'],  being  moneys 
received  from  the  sale  [or  enfranchisement,  or  for 
equality  of  exchange,  as  the  ease  may  be"]  of 
certain  lands  belonging  to  the  said  university 
[or  college]  by  virtue  of  certain  orders  heretofore 
issued  by  the  said  Commissioners  under  the 
provisions  of  the  said  Aots : 

And  whereas  by  an  order  [or  orders]  of  the 
said  Commissioners,  dated  ,  the  said  uni- 

versity [or  college]  was  authorized  to  raise  the 
sum  [or  sums]  ofjt  for  the  purpose  of  [here 

insert  nature  of  loan"]. 

And  whereas  there  is  now  owing  by  the  said 
university  [or  college]  the  sum  [or  sums]  of 
£  ,  being  part  of  moneys  borrowed  by  the 

said  university  [or  college]  und^r  the  above- 
mentioned  orders  on  the  security  of  their  lands ; 
and  it  has  been  represented  to  the  said  Com- 
missioners that  the  said  first-mentioned  sum  of 
£  [or  the  sum  of  £  ,  part  of  the  said 

first -mentioned  sum  of  £  ]  may  be  properly 

applied  in  [or  towards]  the  discharge  of  the  said 
debt: 

Now  the  said  Commissioners,  being  of  opinion 
that  the  proposed  application  of  the  said  money 
will  be  advantageous  and  for  the  interests  of  the 
said  university  [or  college]  and  their  successors, 
do  hereby  approve  of  the  same,  and  do  direct 
that  the  said  sum  of  £  [or  the  said  sum  of 

£  to  be  paid  or  raised  out  of  the  said  sum 

of  £  ]  now  standing  to  the  credit  of  the 

said  account,  be  applied  in  [or  towards]  payment 
of  the  said  debt. 

But  80  nevertheless  that  the  said  sum  of 
£  be  replaced  to  the  credit  of  the  said 

account  within  the  period  and  upon  the  terms 


specified  iu  the  order  [or  orders]  authoriaing  the 
original  loan  [or  loans]. 
Witness  their  hands  and  commoa  seal  this 
day  of 

2.' 

Form   of  Order    authorizing  the  appUcatiom  of 
Purchase  Money  for  improvement  purposes  [or 
for    loss    of  Fines    through    non^renemal   <^ 
Leases'], 

Copyhold  Commission. 

In  the  matter  of  the  Universities  and  GoU^e 
Estates  Acts,  1858  to  1880,  ex  parte  [here  state 
title  of  university  or  college]. 

Whereas  there  is  now  standing  in  the  books  of 
the  Governor  and  Company  of  the  Bank  of 
England,  to  the  credit  of  tne  account  of  the  Copy- 
hold Commissioners,  ex  parte  [here  state  the 
particular  account"]  the  sum    of    £  [here 

insert  the  amount  of  cash  or  stock']  being  moneys 
derived  from  the  sale  [or  enfranchisement,  or  for 
equality  of  exchange,  as  the  case  may  he]  of 
certain  lands  belonging  to  the  said  university  [or 
college]  by  virtue  of  certain  orders  heretofore 
issued  by  the  said  Commissioners  under  the  pro- 
visions of  the  said  Acts : 

And  whereas  a  statement  has  been  submitted 
to  the  said  Commissioners  on  behalf  of  the  said 
university  [or  college],  containing  a  proposal  for 
the  application  of  the  said  sum  of  £  [or 

the  sum  of  £  part  of  the  said  sum  of 

£  ]  to  [here  name  the  purpose  to  whieh  it  is 

proposed  to  apply  the  money'J  the  sud  appltcatioa 
oeing  one  witnin  the  provisions  of  the  said  Acts : 

Now  the  said  Commissioners,  being  of  opinioQ, 
upon  consideration  of  the  circumstances  tnst  tiie 
proposed  application  of  the  said  money  will  be 
advantageous  and  for  the  interests  of  the  said 
university  [or  college]  and  their  successors,  do 
hereby  direct  that  the  said  sum  of  £  [or 

the  said  sum  of  £  to  be  paid  or  raised  out 

of  the  said  sum  of  ^  ]  now  standing  to  the 

credit  of  the  said  account  be  applied  to  the 
purpose  aforesaid. 

But  so  nevertheless  that  the  said  sum  of 
£  be  replaced  to  the  credit  of  the  said 

account  [here  state  the  period  and  momi^r  of 
repayment]. 

Witness  their  hands  and  common  seal  this 
day  of 


CHAP.  47.] 
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Chap.  47. 
Ground  Game  Aciy  1880. 


ABSTRACT  OF  THB   ENACTMENTS. 

1.  Occupier  to  kaoe  a  rlyiU  inseparable  from  his  occupation  to  kiil  ground  game  concurrently  with  ang 

other  person  entitled  to  kill  the  same  on  land  in  his  occupation. 

2.  Occupier  entitled  to  kill  ground  game  on  land  in  his  occupation  not  to  divest  himself  wholly  of  such 

right.  j  .. 

3.  All  agreements  m  contravention  of  right  of  occupier  to  destroy  ground  game  rout. 

4.  Exemption  from  game  licences. 

5.  Saving  clause. 

6.  Prohibition  of  night  shooting,  spring  traps  above  ground,  or  poison. 

7.  As  to  non-occupier  having  right  of  killing  game. 

8.  Interpretation  clause, 

9.  Exemption  from  penalties. 

10.  Saving  of  existing  prohibitions. 

11.  Short  t'Ule. 


An  Act  for  the  better  protection  of 
Occupiers  of  Land  against  injury  to 
their  Crops  from  Ground  Game. 

(7th  September  1880.) 

Whereas  it  is  expedient  in  the  interests  of 
good  huslwndiy,  and  for  the  better  security  for 
the  capital  and  labour  invested  hy  the  occupiers 
of  lana  in  the  cultivation  of  the  soil,  that  further 
provision  should  be  made  to  enable  such  occu- 
piers to  protect  their  crops  from  injury  and  loss 
by  ground  game : 

Be  it  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows : 

1.  Every  occupier  of  land  shall  have,  as  inci- 
dent to  and  inseparable  from  his  occupation  of 
the  land,  the  right  to  kill  and  take  ground  game 
thereon,  concurrently  with  any  other  person  who 
may  be  entitled  to  kill  and  take  ground  game  on 
the  same  land  :  Provided  that  the  ri^ht  conferred 
on  the  occupier  by  this  section  shall  be  subject 
to  the  followmg  limitations : 

(1.)  The  occupier  shall  kill  and  take  ground 
game  only  by  himself  or  by  persons  duly 
authorised  by  him  in  writing ; 

(a.)  The  occupier  himself  and  one  other 
lierson  authorised  in  writing  by  such 
occupier  shall  be  the  only  persons  en- 
titled under  this  Act  to  kill  ground 
game  with  firearms ; 
(6.)  No  person  shall  be  authorised  by  the 
occupier  to  kill  or  take  ground  game, 
except  members  of  his  household  resi- 
dent on  the  land  in  his  occupation, 
persons  in  his  ordinary  service  on  such 
land,  and  any  one  other  person  bonfr 


fide  employed  by  him  for  reward  in  the 

taking  and  destruction  of  ground  game  ; 

(c.)  Every  person  so  authorised  by  the 

occupier,  on  demand    by  any  person 

ha\dng  a  concurrent  right  to  take  and 

kill  the  ground  game  on  the  land  or  any 

person  authorised  by  him  in  writing  to 

make  such  demand,  shall  produce  to 

the  person  so  demanding  the  document 

by  which  he  is  authorised,  and  in  default 

he  shall  not  be  deemed  to  be  an  autho* 

rised  person. 

(2.)  A  person  shall  not  be  deemed  to  be  an 

occupier  of  land  for  the  purposes  of  this 

Act  by  reason  of    his  having  a  right  of 

common  over  such  lands;  or  l)y  reason  of 

an  occupation  for  the  purt)ose  of  grazing  or 

pasturage  of  sheep,  cattle,  or  horses  for  not 

more  than  nine  months : 

(3.)  In  the  case  of  moorlands,  and  uninclosed 

lands  (not  being  arable  lands),  the  occupier 

and  the  persons  authorised  by  him  snail 

exercise  the  rights  conferred  by  this  section 

only  from  the  eleventh  day  of  December  in 

one  year  until  the  thirty-mst  day  of  March 

in  the  next  year,  both  inclusive;  but  this 

provision  shall  not  apply  to  detached  portions 

of  moorlands,  or  uninclosed  lands  adjoining 

arable  lan^s,  where  such  detached  portions 

of  moorlands  or  uninclosed  lands  are  less 

than  twenty-five  acres  in  extent. 

2.  Where  the  occupier  of  land  is  entitled  others 
wise  than  in  pursuance  of  this  Act  to  kill  and 
take  ground  game  thereon,  if  he  shall  give  to 
any  other  person  a  title  to  kill  and  take  such 
ground  game,  he  shall  nevertheless  retun  and 
have,  as  incident  to  and  inseparable  from  such 
occupation,  the  same  right  to  kill  and  take  ground 
|atme  as  is  declared  by  section  one  of  this  Act. 
Save  as  aforesaid,  but  subject  as  in  section  six 
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hereafter  mentioned,  the  occupier  may  exercise 
any  other  or  more  extensive  right  which  he  may 
possess  in  respect  of  ground  game  or  other  game, 
in  the  same  manner  and  to  the  same  extent  as  if 
this  Act  had  not  passed. 

3.  Every  agreement,  condition,  or  arrangement 
which  purports  to  divest  or  alienate  the  right  of 
the  occupier  as  declared,  given,  and  reserved  to 
him  by  this  Act,  or  which  gives  to  such  occupier 
any  aavantage  in  consideration  of  his  forbearing 
to  exercise  such  right,  or  imposes  upon  him  any 
disadvantage  in  consequence  of  his  exercising 
such  right,  shall  be  void. 

4.  The  occupier  and  the  persons  duly  autho- 
rised by  him  as  aforesaid  shall  not  be  required  to 
obtain  a  licence  to  kill  game  for  the  purpose  of 
killing  and  taking  ground  game  on  lana  in  the 
occupation  of  such  occupier,  and  the  occupier 
shaU  have  the  same  power  of  selling  any  ground 
game  so  killed  by  him,  or  the  persons  authorised 
by  bim,  as  if  he  had  a  licence  to  kill  game: 
Provided  that  nothing  in  this  Act  contained 
shall  exempt  any  person  from  the  provisions  of 
the  Gun  Licence  Act,  1870. 

5.  Where  at  the  date  of  the  passing  of  this  Act 
the  right  to  kill  and  take  ground  game  on  any 
land  is  vested  by  lease,  contract  ox  tenancy,  or 
other  contract  bonll  fide  made  for  valuable  con- 
sideration in  some  person  other  than  the  occupier, 
the  occupier  shall  not  be  entitled  under  this  Act, 
until  the  determination  of  that  contract,  to  kill 
and  take  ground  game  on  such  land.  And  in 
Scotland  when  the  right  to  kill  and  take  ground 
game  is  vested  by  operation  of  law  or  otherwise 
in  some  person  other  than  the  occupier,  the 
occupier  snail  not  be  entitled  by  virtue  of  this 
Act  to  kill  or  take  ground  game  during  the 
currency  of  any  lease  or  contract  of  tenancy 
under  which  he  holds  at  the  passing  of  this  Act, 
or  during  the  currency  of  any  contract  made 
bon&  fide  for  valuable  consideration  before  the 
passing  of  this  Act  whereby  any  other  person  is 
entitled  to  take  and  kill  ground  game  on  the 
land. 

For  the  purposes  of  this  Act,  a  tenancy  from 
year  to  year,  or  a  tenancy  at  will,  shall  be_  deemed 
to  determine  at  the  time  when  such  tenancy 
would  by  law  become  determinable  if  notice  or 


warning  to  determine  the  same  were  given  at  the 
date  of  the  passing  of  this  Act. 

Nothing  in  this  Act  shall  aflPect  any  spedal 
light  of  kiUing  or  taking  ground  game  to  which 
any  person  other  than  the  landlord,  leasor,  or 
occupier  may  have  become  entitled  before  the 
passing  of  tnis  Act  bj  virtue  of  any  franchise, 
charter,  or  Act  of  Parliament. 

6.  No  person  having  a  right  of  killing  groand 
game  imaer  this  Act  or  otherwise  shall  use  any 
firearms  for  the  purjMse  of  killing  gnmnd  game 
between  the  expiration  of  the  first  hour  after 
sunset  and  the  oonamencement  of  the  last  hoar 
before  sunrise ;  and  no  such  person  shall,  for  the 
purpose  of  killing  ground  game,  employ  spring 
traps  except  in  rabbit  holes,  nor  emjuoj  poiqpn ; 
and  any  person  acting  in  contravention  of  this 
section'  shall,  on  summary  conviction,  be  liable  to 
a  penalty  not  exceeding  two  pounds. 

7.  Where  a  person  who  is  not  in  occupation  of 
land  has  the  sole  right  of  killing  game  thereon 
(with  the  exception  of  such  right  of  killing  and 
taking  ground  game  as  is  by  this  Act  confored 
on  the  occupier  as  incident  to  and  insepaiabfe 
from  his  occupation)  such  person  shall,  for  the 
purpose  of  any  Act  authorising  the  institution  of 
legal  proceedings  by  the  owner  of  an  exclusive 
ri^ht  to  game,  have  the  same  authority  to  in- 
stitute such  proceedings  as  if  he  were  soeh 
exclusive  owner,  without  prejudice  neverthdess 
to  the  right  of  the  occupier  oonfened  by  tiiis 
Act. 

8.  For  the  purposes  of  this  Act — 

The  words  ''ground  game''  mean  hares  and 
rabbits. 

9.  A  person  acting  in  accordance  with  this  Ad 
shall  not  thereby  be  subject  to  any  proeeediogi 
or  penalties  in  pursuance  of  any  law  or  statote. 

10.  Nothing  in  this  Act  shall  authorise  tiie 
kilting  or  taking  of  ground  game  on  any  days  or 
seasons,  or  by  any  methods,  prohibited  by  any 
Act  of  Parliament  in  force  at  the  tone  of  the 
passing  of  this  Act. 

11.  This  Act  may  be  cited  for  all  purposes  as 
the  Ground  Game  Act,  1880. 


Chap.  48. 
Expiring  Laws  Continuance  Acty  1880. 


ABSTRACT  OP  THE  XNACTMKNT8. 

1.  Short  title. 

2.  Contintiauce  of  Acts  in  schedule. 

SCHEDULB. 


OHAF,  48 .] 


43  &  44  VICTORIA,  1880. 


215 


An  Act   to  continue  various  expiring 
Laws.  (7th  September  1880.) 

Whbrbab  the  seveTal  Acts  mentioned  in 
oolumn  one  of  the  schedule  to  this  Act  are^  to 
the  extent  specified  in  column  two  of  that 
schedule^  limited  to  expire  on  the  thirty-first  day 
of  Deoember  one  thousand  eight  hundred  and 
eighty : 

And  whereas  it  is  expedient  to  |>royide  for  the 
continuance  as  ia  this  Act  mentioned  of  such 
Acts,  and  of  the  enactments  amending  the 
same: 

Be  it  therefore  enacted  by  the  Queen's  most 
Excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  Spiritual  and  Temporal, 


and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as 
follows : 

1.  This  Act  may  be  cited  as  the  Ezpiiing  Laws 
Continuance  Act,  1880. 

2.  The  Acts  mentioned  in  oolumn  one  of  the 
schedule  to  this  Act,  in  so  fieur  as  they  are  tem- 
porary in  their  duration,  shall,  to  the  extent  in 
column  two  of  the  said  schedule  mentioned,  be 
continued  until  the  thirty-first  day  of  December 
one  thousand  eight  hundred  and  eighty-one,  and 
any  enactments  amending  or  affecting  the  enact- 
ments continued  by  this  Act  shall,  in  so  &r  as 
they  are  temporary  in  their  duration,  be  continued 
in  like  manner. 


Schedule. 


1. 
Original  Acts. 


9. 

How  far  continaed. 


3. 

Amending  Acts. 


(1) 
5  &  6  Will.  4.  c.  27.  Linen,  Hempen, 

Cotton,  and  other  Manufactures 

(Ireland). 

(2) 

3  &  4  Vict.  c.  89.  Poor  Rates,  Stock 
in  Trade  Exemption. 

(3) 

4  &  5  Vict.  c.  35.    Copyhold,  Inclo- 
sure,  and  Tithe  Commissioners. 


(4) 
4  &  5  Vict.  c.  59.    Application  of 
Highway    Rates    to     Turnpike 
Roads. 

(6) 
10  &  11  Vict,  c  32.    Landed  Pro- 
perty Improvement  (Ireland). 

(6) 

10  &  11  Vict  c.  98.    Ecclesiastical 
Jurisdiction. 

11  &  12  Vici  c.  32.    County  Cess 
(Ireland). 

(8) 
14  &  15  Vict.  c.  104.     Episcopal 
and  Capitular  Estates  Manage- 
ment. 


The  whole  Act  so  far  as  it  is  not 
repealed. 


The  whole  Act. 


So  much  as  relates  to  the  appoint- 
ment of  and  the  period  for  hold- 
ing office  by  Commissioners  and 
other  officers. 

The  whole  Act. 


As  to  powers  of  Commissioners 


As  to    provisions   continued   by 
21  &  22  Vict.  c.  50. 


The  whole  Act 


The  whole  Act  so  far  as  it  u  not 
repealed. 


3  &  4  Vict.  c.  91.  (ex- 
cept  88.  18  and  23). 
5  &  6  Vict.  c.  68. 
7  &  8  Vict.  c.  47. 
30  &  31  Vict.  c.  60. 


14  8c  15  Vict.  c.  53. 
25  &  26  Vict.  c.  73. 


12  &  13  Vict.  c.  59. 

13  &  14  Vict.  c.  31. 
25  &  26  Vict.  c.  29. 
29  &  30  Vict.  c.  40. 


20  &  21  Vict.  c.  7. 


17  &  18  Vict.  c.  116. 

21  &  22  Vtct.  c.  94. 

22  &  23  Vict.  c.  46. 

23  &  24  Vict.  c.  124. 
31  &  32  Vict.  c.  114. 

s.  10. 
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STATUTES  OF  THE  REALM, 


[chap.  48. 


1. 

Origmal  Acts. 


(9) 
23  &  24  Vict.  c.  19.    Dwellings  for 

Labouring  Classes  (Ireland). 

(10) 
24 &25 Vict.  c.  109.   Salmon  Fishery 
(England)  Act. 

(11) 

25  &  26  Vict.  c.  97.   Salmon  Fisheries 

(Scotland). 

(12) 

26  &  27  Vict,  c.  105.  Promissory 
Notes. 

(13) 

27  &  28  Vict.  c.  20.  Promissory 
Notes  and  Bills  of  Exchange  (Ire- 
land). 

(14) 

28  &  29  Vict.  c.  46.  Militia  Ballots 
Suspension. 

(15) 

28  &  29  Vict.  c.  83.  Locomotives 
on  Roads. 

(16) 

29  &  30  Vict.  c.  52.  Prosecution 
Expenses. 

(17) 
32  &  33  Vict.  c.  42.    Irish  Church 


(18) 

34  &  35  Vict.  c.  87.    Sunday  Ob- 
servance  Prosecutions. 

(19) 

35  &  36  Vict.  c.  33.    Parliamentary 

and  Municipal  Elections  (Ballot). 


(20) 

38  &  39  Vict.  c.  48.  Police  Expenses 

(21) 

39  &  40  Vict.  c.  21.     Juries  (Ire- 
land). 


2. 

How  far  continued. 


Amending  AeCi. 


The  whole  Act. 


As  to  appointment  of  inspectors, 

8.3). 


As  to  the  powers  of  Commissioners, 
&c. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act. 


The  whole  Act  so  far  as  it  is  not 
repealed. 

The  whole  Act. 


So  much  as  relates  to  the  period 
for  holding  office  by  Commis- 
sioners and  officers  (s.  9). 

The  whole  Act. 


The  whole  Act 


The  whole  Act. 


The  whole  Act. 


26  &  27  Vict.  c.  50. 

27  &  28  Vict  c.  118. 


41  &  42  Vict.  c.  5& 
41  &  42  Vict,  c  77. 
(Part  IL) 


38  &  39  Vict,  c  40. 
(Municipal  Elections.) 
38&a9Vict.  c84.\ 
41&42Vict.c.4L/ 
(Returning  Officers 
Expenses.) 
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43.  An  Act  to  provide  for  the  safe  carnage  of 
Grain  Cargoes  by  Merchant  Shipping       -  207 
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The  Acts  contained  in  the  foUowing  List, 
being  Public  Acts  of  a  Local  Character, 
are  placed  amongst  the  Local  akb  fte- 
soNAL  Acts. 

iii.  An  Act  to  oonfbrm  a  Provisional  Order  under 
the  Drainage  and  Improvement  of  lAndi 
(Ireland)  Act,  1863^  and  the  Acts  amending 
the  same. 


xxxiii.  An  Act  to  confirm  a  Pkovisioiial  Order 
of  the  Local  Government  Board  under  the 
provisions  of  the  Gas  and  Water  Works 
Facilities  Act,  1870,  and  the  Public  Heiddi 
Act,  1875,  relating  to  the  Borough  of 
Conway. 

xzxiv.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  under  the 
provisions  of  the  Highways  and  Looomotivvs 
(Amendment)  Act,  1878,  relatiBg  to  the  oofiutj 
of  Salop. 

zxxv.  An  Act  to  confirm  a  Provisional  Order 
under  the  Drainage  and  Improvement  of  Lsads 
(Ireland)  Act,  1863,  and  the  Acts  amending 
the 


zxxvi.  An  Act  to  confirm  certain  Proviaiooal 
Orders  of  the  Local  Government  Board  relafcittg 
to  the  Boroughs  of  Abingdon  and  Beverlcj,ihe 
Local  Government  District  of  Briton  Ferry,  the 
Borough  of  Burnley,  the  Local  GroTcmnieiit 
District  of  Buxton,  tiie  Borough  of  Gaidigaa, 
the  Town  of  Hove,  the  City  ofMandiester,the 
Improvement  Aet  Diatriot  of  Middleton  and 
Tonge,  the  Boroughs  <tf  Newbniy  and  Soatib- 
port«  the  Improvement  Aet  Dismet  of  Weal 
Hartlepool,  and  the  Local  Go^snunent  Diglmi 
of  Wirksworth. 
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zzzvii.  An  Act  to  confinn  a  Boheme  under  the 
Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  Amendment  Act,  1869, 
relating  to  Staines  Commons. 

xzxriii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  ^t  town  of  Ballinasloe ; 
and  to  the  Bulymacormick  Burial  Ground; 
and  to  the  towns  of  Clonmel  and  Tralee;  and 
to  Waterworks  in  the  town  of  Wicklow. 

xxziz.  An  Act  to  confirm  a  Provisional  Order 
under  the  General  Police  and  Improvement 
(Scotland)  Act,  1862,  rekting  to  the  Burgh  of 
Broughty  ¥&nj. 

xl.  An  Act  to  confirm  certain  Provisional  Orders 
of  the  Local  Government  Board  for  Ireland 
relating  to  the  towns  of  Banhridge,  Monaghan, 
Thurles,  and  Trim,  and  to  Waterworks  in  the 
town  of  Kinsale,  and  to  the  Skule  Bog  United 
District. 

Iviii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  LomI  Grovernment  Board  re- 
lating to  the  Improvement  Act  District  of 
Aheigavenny  (two),  the  Local  Government 
Districts  of  Baldock,  Bredburj,  Bromsgrove, 
Cuckfield,  and  Ebbw  Vale,  the  Hanley,  Stoke, 
and  Fenton  Joint  Hospital  District,  the  Local 
Government  District  of  Heckmondwike,  the 
Borough  of  Pembroke,  and  the  Local  Govern* 
ment  Districts  of  Swindon  New  Town  and 
Withington. 

liz.  An  Act  to  confirm  certain  Provisional 
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Amersham,  Ashby-de-la-Zouch,  and  Basford 
Unions,  the  Borough  of  Chard,  the  Local 
Government  District  of  Croydon,  the  Borough 
of  Cheltenham,  the  Rural  Sanitary  District  of 
the  Hendon  Union,  the  Local  Government 
Districts  of  Homsey  and  Leyton,  the  City  of 
Linocdn,  the  Borough  of  Plymouth,  the  Local 
Government  District  of  Redditch,  the  Rural 
Sanitary  District  of  the  Shardlow  Union,  and 
ibe  Local  Board  of  Health  District  of  Woolwich, 

Iz.  An  Act  to  confirm  a  Provisional  Order  of  the 
Local  Government  Board  under  the  provisions 
of  the  Poor  Law  Amendment  Act,  1867,  re- 
lating to  the  City  of  Canterbury,  and  an  Order 
n^  the  Local  Government  Board  under  the  pro- 
visionfl  of  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876,  as  amended  and  ex- 
tended by  the  Poor  Law  Act,  1879,  relating  to 
the  Parishes  of  Bepton,  Chithmfst,  Famhmrst, 
Iping,  Kirdford,  Lineh,  linchmere,  Lodsworth, 
LurmshaU,  Selham,  Stedham,  Terwiok,  IVoiton, 
and  Woolbeding,  and  to  the  Tithing  of  North 
Ambersham. 


bd.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Gas  and  Water  Works  Facilities  Act,  1870, 
rdating  to  Chew  Magna  Gas,  Garstaxur  Gas, 
Halstead  Gas,  Harrogate  Gas,  Uolywefi  Gas, 
Long  £aton  Gas,  Trowbridge  Gas,  Broadstairs 
Water,  East  Blatchington  and  Seaford  Water, 
Gisborough  Water,  Harrogate  Water,  Luton 
Water,  Newhaven  and  Denton  Water,  Norwood 
(Middlesex)  Water,  and  Pwllheli  Water. 

Izii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  District  of 
Ashford,  the  Improvement  Act  District  of 
£k>umemouth,  the  Urban  Sanitary  District  of 
Folkestone,  the  Local  Grovemment  Districts  of 
IlAracombe  and  Mirfield,  the  Rural  Sanitary 
District  of  the  Reigate  Union,  and  the  Port  of 
Wisbech. 

Ixiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  a  new  Street  in  Dublin 
and  to  Waterworks  in  the  town  of  Fermoy. 

Ixiv.  An  Act  to  confirm  the  Provisional  Order 
for  the  Regulation  of  certain  Lands  known  as 
Abbotside  Common,  situate  in  the  parish  of 
Avsgarth,  in  the  county  of  York,  in  pursuance 
of  a  report  of  the  Inclosure  Commissioners  for 
England  and  Wales. 

Ixzxi.  An  Act  to  confirm  the  Provisional  Order 
for  the  Regulation  of  certain  Lands  known  as 
Clent  Hill  Common,  situate  in  the  parish  of 
Clent,  in  the  oounl^  of  Worcester,  in  pursuance, 
of  a  report  of  the  inclosure  Commissioners  for 
England  and  Wales. 

Izxzii.  An  Act  to  confirm  a  Provisional  Order 
under  the  Land  Drainage  Act,  1861,  relating 
to  Frodsham  and  Helsby  Improvements, 
situated  in  the  parish  of  Frodsham,  in  the 
county  of  Chester. 

Ixzxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Rural  Sanitary  District  of  the 
Alnwick  Union,  the  Borough  of  Bamsley  (two), 
the  Local  Government  District  of  Brentford, 
the  Rural  Sanitary  District  of  the  Durham 
Union,  the  Local  Government  Districts  of 
£a]ing.  East  Dereham,  and  Mountain  Ash 
(two),  the  Boroughs  of  Newcastle-under-Lyme 
and  Penzance,  the  Rural  Sanitary  Districts  of 
the  Rothbuiy  and  Settle  Unions,  and  the 
Local  Government  District  of  Torquay. 

Izxxiv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Borough  of  Kingston-upon- 
Hull,  and  the  Improvement  Act  District  of 
Ramsgate. 
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Izxxy.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
General  Pier  and  Harbour  Act,  1861,  relating 
to  Aldrington,  Anstruther,  Bouldnor,  Broa£ 
stairs,  Carrickfergus,  Castle  Bay  (Bam), 
Llandudno,  and  Tralee  and  Fenit;  and  to 
amend  the  Cattewater  Harbour  Order,  1876. 

Ixxxvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Borough  of  Aberavon,  the  Local 
Government  District  of  Ashton-in-Makerfield, 
the  City  of  Canterbury,  the  Local  Government 
District  of  Cleator  Moor,  the  Borough  of 
Congleton,  the  Local  Government  District  of 
Homeastle,  the  City  of  Lincoln,  the  Local 
Government  District  of  Littlehampton,  the 
Improvement  Act  District  of  Llandudno,  the 
Local  Government  Districts  of  Ossett*cum- 
Gawthorpe  and  Oswaldtwistle,  the  City  of 
Saint  Alban  (two),  and  the  Borough  of 
Sunderland. 

Ixxxvii.  An  Act  to  confirm  the  Prpvisional 
Order  for  the  indosure  of  certain  Lands  known 
as  Hendy  Bank  Common,  situate  in  the  parish 
of  Cefnllvs  in  the  county  of  Radnor,  in  pur- 
suance of  a  Report  of  the  Indosure  Commis- 
sioners for  England  and  Wales. 

Ixxxviii.  An  Act  to  confirm  the  Provisional 
Order  for  the  indosure  of  certain  Lands 
known  as  the  Common  Fields,  the  Common 
Meadow  Lands,  the  Cow  Common,  the  Green, 
the  Meres,  Baulks,  and  other  waste  lands, 
situate  in  the  parish  of  Ste\'enton,  in  the 
county  of  Berks,  in  pursuance  of  a  Report 
of  the  Indosure  Commissioners  for  England 
and  Wales. 

Ixiucix.  An  Act  to  confirm  the  Provisional  Order 
for  the  indosure  of  certain  Lands  known  as 
Llandegley  Rhos  Common,  situate  in  the  parish 
of  Glascwm,  in  the  county  of  Radnor,  in  pur- 
suance of  a  Report  of  the  indosure  Commis- 
sioners for  England  and  Wales. 

xc.  An  Act  to  confirm  the  Provisional  Orders  for 
the  regulation  of  certain  Lands  forming  part 
of  the  Lizard  Common,  and  situated  m  the 
parish  of  Landewednack,  in  the  county  of 
Cornwall,  and  the  Provisional  Orders  for  the 
indosure  of  certain  other  Lands  forming  the 
remainder  of  the  said  common,  and  situated 
in  the  same  parish,  in  pursuance  of  a  Report 
of  the  Indosure  Commissioners  for  England 
and  Wales. 

xd.  An  Act  to  confirm  a  Provisional  Order  made 
under  the  Public  Health  (Scotland)  Act,  1867, 
relating  to  the  Borough  of  Lanark. 

xcii.  An  Act  to  confirm  a  Provisional  Order  made 
under  the  Public  Health  (Scotland)  Act,  1867, 
relating  to  the  Parish  of  Blantyre. 


xeiii.  An  Act  to  confirm*  an  Order  of  the  Local 
Government  Board  under  the  provisions  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  as  amended  and  extended  hj  the 
Poor  Law  Act,  18/9,  relating  to  the  Parishes 
of  Bowers  Gifi^ord,  Hadleigh,  Laindon,  Leigh, 
North  Benfleet,  Pitsea,  Prittlewell,  South  Ben- 
fleet,  Southchurch,  and  Vange. 

xciv.  An  Act  to  enable  Her  Majesty's  Post- 
master-General to  enlarge  and  acquire  a  site 
for  the  South-western  (of  London)  District 
Post  Office. 

cxxx.  An  Act  to  continue  for  a  limited  period 
the  powers  of  the  Arbitrator  under  the  Efpping 
Forest  Act,  1878,  and  to  amend  that  Act. 

cxxxi.  An  Act  to  confirm  the  Provisional  Order 
of  one  of  Her  Majesty's  Prindpal  Secretaries 
of  State  for  the  modification  of  the  Metropolis 
(High  Street,  Islington)  Improvement  Scheme. 

cxxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Local  Government  District  of 
Eastbourne,  the  Improvement  Act  District  of 
Heme  Bay,  the  Local  Government  Districts 
of  Northwich  and  Pudsey,  the  Improvement 
Act  District  of  Ramsgate,  and  the  Local 
(jovemment  District  of  West  Ham. 

cxxxiii.  An  Act  to  confirm  the  Provisional  Order 
for  the  Indosure  of  certain  Lands  known  as 
Llanfair  Hills,  situate  in  the  parish  of  Llanfur 
Waterdine,  in  the  county  of  Salop,  in  pur- 
suance of  a  report  of  the  Indosure  Commis- 
sioners for  England  and  Wales. 

cliv.  An  Act  to  confirm  certain  Provisional  Orders 
made  by  the  Education  Department  imder  the 
Elementary  Education  Act,  1870,  to  enable  the 
School  Boards  for  Cardiff,  Liverpool.  South- 
ampton, and  Walton-on -Thames  to  put  in 
force  the  Lands  Clauses  Consolidation  Act, 
1845,  and  the  Acts  amending  the  same. 

dxxi.  An  Act  to  confirm  a  certain  Provisional 
Order  of  the  Local  Government  Board  for 
Ireland  made  under  the  Artisans  and  Labourers 
Dwellings  Improvement  Act,  1875,  relating  to 
the  dty  of  Dublin ;  and  a  certain  Provisional 
Order  of  the  said  Board  made  under  the  Public 
Health  (Ireknd)  Act,  1878,  relating  to  Water- 
works in  the  city  of  Armagh. 

clxxii.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Tramwm  Act,  1870,  relating  to  Bath  Tram- 
wajrs,  Birkdale  and  Southport  TVamwvys, 
Bristol  Tramways  (Extensions),  Cambridge 
Street  Tramways  (£xtensk>n),  Cardiff  District 
and  Penarth  Harbour  Tramways,  Croydon 
Street  Tramways  (Extensions),  Darlington 
Tramways,    Dudley,   Sedgley,   and    W^rer- 
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hampton  Tramways,  Ipswich  Tramways  (£x- 
tenBions)^  Llanelly  Tramways,  Merthyr  Tram- 
ways, Peterborough  Tramways,  Staffordshire 
Tramways  (Additional  Powers),  Stockton-on- 
Tees  and  District  Tramways,  Sunderland 
Tramways  (Use  of  Mechanical  Power),  With- 
ington  Local  Board  Tramways,  and  Wolver- 
hampton Tramways  (Use  of  Mechanical  Power). 

clxxiii.  An  Act  for  confirming  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
Tramways  Act,  1870,  relating  to  Birmingham 
and  Aston  Tramways,  Blackpool  St.  Anne's- 
on-the-Sea  and  Lytham  Tramways,  Bradford 
Corporation  Tramways,  Carlisle  and  District 
Tramways,  Folkestone,  Sandgate,  and  Hythe 
IWnways,  North  Staffordshire  Tramways, 
Rothesay  Tramways,  Walsall  and  District 
TVamways,  Walton-on-the-Hill  Tramways,  and 
Woolwich  and  Plumstead  Tramways. 

clzziv.  An  Act  to  make  further  provision  with 
respect  to  the  powers  of  the  Commissioners 
{or  Public  Works  in  Ireland  in  relation  to  a 
grant  and  loan  for  the  Improvement  of  Kinsale 
Harbour,  and  to  enable  the  Town  Commis- 
sioners of  Kinsale  to  guarantee  a  loan  and  levy 
rates  for  the  purposes  of  such  Improvement. 

clxzv.  An  Act  to  confirm  a  Provisional  Order  of 
one  of  Her .  Miyesty's  Principal  Secretaries  of 
State  for  the  Improvement  of  Unhealthy 
Areas  in  the  Parliamentary  Burgh  of  Leith. 

clxxvi.  An  Act  to  confirm  a  Provisional  Order 
made  under  the  General  Police  and  Improve- 


ment (Scotland)  Act,  1862,  relating  to  Fotht 
Gas. 

clxxvii.  An  Act  to  confirm  certain  Provisional 
Orders  under  the  Drainage  and  Improvement 
of  Lands  (Ireland)  Act,  1863,  and  the  Acts 
amending  the  same. 

clxxviii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  re- 
lating to  the  Improvement  Act  District  of 
Bethesda,  the  Borough  of  Birmingham,  the 
Local  Government  District  of  Haworth,  the 
Lower  Thames  Valley  Main  Sewerage  District, 
the  Borough  of  Rochdale,  the  Rodiester  and 
Chatham  Joint  Hospital  District,  the  Boroughs 
of  Rotherham,  Stockton,  and  Middlesbrough, 
and  the  City  of  York  (two). 

cciv.  An  Act  to  confirm  a  Provisional  Order 
under  the  Drainage  and  Improvement  of  Lsmds 
(Ireland)  Act,  1863,  and  the  Acts  amending 
the  same. 

ccv.  An  Act  to  con6rm  a  Provisional  Order  made 
by  the  Education  Department  under  the  Ele- 
mentary Education  Act,  1870,  to  enable  the 
School  Board  for  London  to  put  in  force  the 
Lands  Clauses  Consolidation  Act,  1845,  and 
the  Acts  amending  the  same. 

ccvi.  An  Act  to  enable  the  Commissioners  of 
Public  Works  in  Ireland  to  lend  the  sum  of 
One  thousand  pounds  to  the  Mulkear  Drain- 
age District  Board. 


LIST  OF  THE  LOCAL  AND  PRIVATE  ACTS. 


LOCAL    ACTS. 


The  Titles  to  which  the  Letter  P.  is  prefixed  are  Public  Acts  of  a  Local  Character, 


i.  An  Act  to  enable  the  Edinburgh  and  District 
Water  Trustees  to  borrow  adthtional  sums  of 
money  ;  and  for  other  purposes. 

ii.  An  Act  to  alter  the  Boundaries  of  certain  of 
the  existing  Wards  and  to  create  new  Wards 
;    in  the*city  of  Bristol ;  and  for  other  purposes. 

P.  ill.  An  Act  to  confirm  a  Provisional  Order 
under  the  Drainage  and  Improvement  of  Lands 
(Ireland)  Act,  1863,  and  the  Acts  amending 
the  same. 

iv.  An  Act  to  authorise  the  Bury  and  Tottington 
District  Railway  Company  to  raise  additional 
Capital ;  and  for  other  purposes. 


V.  An  Act  to  provide  for  the  Sale  of  a  Burial 
Ground  of  the  parish  of  Aston-juxta-Birming- 
ham,  situate  in  Liverpool  Street,  in  the  borough 
of  Birmingham ;  and  for  other  purposes. 

vi.  An  Act  to  make  provision  with  respect  to 
Mortgages  by  the  Municipal  Commissioners  of 
the  Borough  of  Carrickfergus  and  the  Carrick- 
fergus  Harbour  Commissioners  of  their  respec- 
tive Properties  for  the  improvement  of  Carrick- 
fergus Harbour;  and  for  other  purposes. 

vii.  An  Act  to  enable  the  Vestry  of  Saint  Luke, 
Middlesex,  to  lease  and  otherwise  deal  with 
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Surplus  Lands  acquired  bj  them  ia  making 
Street  Improvements. 

viii.  An  Act  for  amending  some  of  the  Provisions 
of  the  Cardi£P  Ck>rporation  Act,  1879,  and  for 
conferring  Powers  upon  the  Cardiff  Water- 
works Company ;  and  for  other  purposes. 

iz.  An  Act  to  enable  the  Chester  United  Gas 
Company  to  raise  additional  Capital. 

z.  An  Act  for  empowering  the  London  and 
North-western  Railway  Company  to  construct 
a  new  railwav  to  be  called  the  Sutton  Coldfield 
and  Lichfield  Railway ;  and  for  other  purposes. 

zi.  An  Act  to  enlarge  the  powers  of  the  Lord 
Provost,  Magistrates,  and  Council  of  the  City 
of  Glasgow  as  Trustees  for  carrying  into  effect 
the  provisions  of  the  Glasgow  Improvements 
Acts  of  1866  and  1871. 

zii.  An  Act  for  the  Abandonment  of  the  Railwav 
authorised  b^  the  Worcester  and  Aberystwith 
Junction  Railway  (Deviation)  Act,  1877;  and 
for  other  purposes. 

ziii.  An  Act  for  eztending  the  time  for  the  com- 
pletion of  the  Llanelly  and  Mynydd  Mawr 
Railway ;  and  for  other  purposes. 

ziv.  An  Act  to  amend  the  Provisions  of  certain 
Acts  relating  to  the  Liverpool  and  Birkenhead 
Docks  with  regard  to  Byelaws ;  and  for  other 
purposes. 

zv.  An  Act  for  the  Abandonment  of  the  Railway 
authorised  by  the  WednesJield  and  Wyrley 
Bank  Railway  Act,  1875. 

zvi.  An  Act  to  authorise  the  South  London 
Tramways  Company  to  construct  additional 
Tramways;  to  rsuse  further  Money;  and  for 
other  purposes. 

zvii.  An  Act  to  alter  the  provisions  with  respect 
to  the  dissolution  of  the  Dukinfield  and  iSen- 
ton  Joint  Gas  Committee,  and  to  make  further 
provisions  with  respect  to  the  supply  of  Gras  to 
the  townships  of  Denton  and  Haughton  in 
the  county  of  Lancaster;  and  for  ouier  pur- 
poses. 

zviii.  An  Act  for  granting  further  powers  to  the 
Swindon,  Marll^rough,  and  Andover  Railway 
Company. 

ziz.  An  Act  for  the  Abandonment  of  the  Ely 
and  Bury  Saint  Edmunds  Railway. 

IX,  An  Act  to  enlarge  the  powers  of  the  Pzesoot 
Gas  Companv  and  for  other  purposes  in  con- 
nezion  with  tneir  undertaking. 

zzi.  An  Act  to  authorise  the  constroction  of 
Waterworks  for  the  supply  of  water  to  the 
Lunatic  Asylum  for  the  County  Palatine  of 
Lancaster^  situate  at  Whittingham,  in  the  said 
county;  and  to  enable  the  Justices  of  the 
Peace  for  the  said  county  to  provide  necessary 


courts,  offices,  and  lock-ups  fbr  the  holding  of 
General  or  Quarter  Senions  of  the  P^mee 
within  the  hundred  of  West  Derby  in  the  aaad 
county. 

zzii.  An  Act  to  eztend  the  time  for  the  Fnxthaat 
of  Lands  authorised  by  the  Bristol  and  Portis- 
head  Pier  and  Riulway  Company's  Act,  1877, 
to  be  acquired,  and  to  authorise  that  Company 
to  raise  additional  Capital ;  and  for  other  pur- 
poses. 

zziiL  An  Act  to  authorise  alterationa  of  the 
Gauee  of  the  Letterkennv  Railway  and  of  tiie 
Londonderry  and  Lougn  Swilly  Railway,  for 
extending  the  periods  limited  for  the  oampnl- 
sory  purchase  of  certain  lands  by  the  Ijetter- 
kenny  Railway  Company  and  for  the  oom- 
pletion  of  that  Company  s  Railways,  to  antho- 
rise  Agreements  between  them  aad  the  London- 
deny  and  Lough  Swilly  Railway  Compenj; 
and  for  other  purposes. 

xziy.  An  Act  for  further  eztending  the  time  for 
the  completion  of  Railway  No.  1  authorised  by 
the  liantrissant  and  Taff  Vale  Junction  Rail- 
way Act,  1866. 

zzv.  An  Act  to  eztend  certain  powers  of  the 
Sligo,  Leitrim,  and  Northern  Ck>untiee  Rail- 
way Company ;  and  for  other  purposes. 

zzvi.  An  Act  for  eztending  the  boundaries  of 
the  borough  of  Chepping  Wycombe,  in  the 
county  of  Buckingham;  and  for  other  pur- 
poses. 

zzvii.  An  Act  to  authorise  the  Sutton  Bridge 
Dock  Company  to  construct  new  worka  at 
Sutton  Bridge  in  the  parts  of  Holland,  in  the 
county  of  Lincoln ;  and  for  other  purposes. 

zzviii.  An  Act  for  making  further  Ph>Tiaion 
with  respect  to  certain  officers  of  the  city  of 
Liverpool  in  the  county  of  Lancaster;  and  for 
other  purposes. 

zziz.  An  Act  to  empower  the  Mayor,  Aldermen, 
and  Burgesses  of  the  borough  of  Doncaater  to 
construct  additional  works,  to  acquire  Lands 
and  Easements  for  that  purpose;  and  for 
other  purposes. 

zzz.  An  Act  to  enable  the  Hendon  Rural  Sani- 
tary Authority  to  make  certain  payments  totiie 
Local  Board  for  the  Hendon  Local  Goyemznent 
District  out  of  the  income  of  trust  estates  and 
fands  vested  in  the  Edgware  Highway  Bo«rd 
by  the  Metropolis  (Kilbum  and  Harrow)  Roads 
Act^  1872,  to  vary  the  provisions  of  the  said 
Act,  to  discharge  the  Hendon  Rural  Saniisuy 
Authority  from  tiie  obligation  to  majntam 
portions  of  a  certain  road,  to  impoae  on  them 
the  obligation  to  maintain  another  poitioii  of 
the  same  road ;  and  for  other  purposes. 
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xxzi.  An  Act  to  establish  and  render  yalid  oep- 
tain  Building  Leasee  and  a  certain  Ajneement 
Ibr  a  Building  Lowe  of  parts  of  the  Estates  of 
the  Warden  and  Poor  Men  of  the  Hospital  of 
the  Holy  and  Undivided  Trinity  in  East 
Greenwidky  founded  by  Henry  Howard,  Earl  of 
Northampton,  commonly  called  IVinity  Hos- 
pital, Gr^wioh. 

zxxii.  An  Act  for  regulating  the  mana^ment  of 
the  Widows  Fund  of  the  Faculty  of  Ph^rsicians 
and  Surgeons  of  Glasgow;  for  authorising  a 
transfer  of  the  Fund  and  its  liabilities;  for 
winding  up  the  Fund;  and  for  other  pur- 
poses. 

P.  xxziii.  An  Act  to  confirm  a  Provisional  Order 
of  the  Local  Government  Board  under  the 
provisions  of  the  Gas  and  Water  Works 
Facilities  Act,  1870,  and  the  Public  Health 
Act,  1875,  relating  to  the  Borough  of  Conway. 

P.  zxxiy.  An  Act  to  confirm  a  Ph)visional  Order 
of  the  Local  Government  Board  under  the 
provisions  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  xdaUng  to  the  county 
of  Salop. 

P.  xzxv.  An  Act  to  confirm  a  Provisional  Order 
under  the  Drainage  and  Improvement  of  Lands 
(Ireland)  Act,  1863,  and  the  Acts  amending 
the  same. 

P.  xxxvL  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Boroughs  of  Abingdon  and  Beverley, 
the  Local  Government  District  of  Briton  Ferry, 
the  Borough  of  Burnley,  the  Local  Government 
District  of  Buxton,  the  Borouffh  of  Cardigan, 
the  Town  of  Hove,  the  City  of  Manchester,  the 
Improvement  Act  District  of  Middleton  and 
Tonge,  the  Boroughs  of  Newbury  and  South- 
port,  the  Improvement  Act  District  of  West 
Hartlepool,  and  the  Local  Government  District 
of  Wirksworth. 

P.  xxxvii.  An  Act  to  confirm  a  Scheme  under 
^e  Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  Amendment  Act,  1869, 
relating  to  Staines  Commons. 

P.  xxxviii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  town  of  Bsllinasloe; 
and  to  the  Bidlymacormick  Burial  Ground; 
and  to  the  towns  of  Qonmel  and  Tralee ;  and 
to  Waterworks  in  the  Town  of  Wicklow. 

P.  xxxix.  An  Act  to  confirm  a  Provisional  Order 
under  the  (leneral  Police  and  Improvement 
(Scotland)  Act,  1862,  reUting  to  the  Burgh  of 
Broughty  Ferry. 

P.  xl.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  for 
Ireland  relating  to  the  towns  of  Banbridge, 
Monaghan^  Thurles»  and  Trim,  and  to  Water- 


works in  the  town  of  ^  Kinssle,  and  to   the 
Skule  Bog  United  District. 

xli.  An  Act  for  the  Abandonment  of  the  Green- 
castle  and  Kilkeel  Railway. 

xlii.  An  Act  to  authorise  the  CJonstmction  and 
Maintenance  of  a  Sea  Wall  and  other  Works 
at  Clacton-on-Sea,  in  the  county  of  Essex,  and 
to  provide  for  the  Appointment  of  Commis- 
sioners for  that  purpose. 

xliii.  An  Act  to  extend  the  period  limited  for  the 
compulsory  purchase  of  lands  for  the  Loose 
Valley  Railway. 

xliv.  An  Act  for  the  Incorporation  of  Trustees ; 
for  vestioff  in  them  Newry  Port,  Harbour, 
River,  and  Canal  Navigation;  for  enlarging 
and  improving  the  same,  and  making  certain 
new  Works  in  connexion  therewith;  and  for 
other  purposes. 

xlv.  An  Act  to  extend  the  time  for  the  Purchase 
of  certain  Lands  and  for  the  CJonstruction  of 
the  Works  authorised  by  the  Milford  Docks 
Acts,  1874  and  1876. 

xlvi.  An  Act  for  conferring  further  Powers  on 
the  Eastbourne  Gas  Company  for  the  Purchase 
of  Land,  the  Construction  of  Works,  the 
raising  of  Money,  and  otherwise  in  relation  to 
their  undertaking. 

xlvii.  An  Act  for  granting  further  Powers  to  the 
Didcot,  Newbury,  and  Southampton  Junction 
Railway  Company  ;  and  for  other  purposes. 

xlviii.  An  Act  for  authorising  [the  Construction 
of  a  Railway  from  the  Gwinear  Road  Station 
of  the  West  Cornwall  Railway  Company  to 
Helston ;  and  for  other  purposes. 

xlix.  An  Act  to  authorise  the  Bristol  Port  and 
Channel  Dock  Company  to  make  a  new 
Entrance  into  their  Dock,  and  to  confer  further 
powers  upon  them. 

1.  An  Act  for  making  a  railway  in  the  parishes  of 
Beckeuham,  Wicknam  otherwise  West  Wick- 
ham,  and  Hayes,  in  the  county  of  Kent ;  and 
for  other  purposes. 

li.  An  Act  to  incorporate  a  Company  for  esta- 
blishing and  holding  Markets  and  Fairs  and 
Slaughter-houses,  and  building  a  Town  Hall 
in  the  Town  of  Aberdare,  in  the  County  of 
Glamorgan,  and  to  authorise  the  Company  to 
purchase  the  Undertaking  of  the  Aoerdare 
Market  Company ;  and  for  other  purposes. 

lii.  An  Act  for  the  revival  of  the  powers  for 
making  and  maintaining  a  bridge  across  the 
River  Severn  at  Shrewsbury,  with  Approaches 
thereto ;  and  for  other  purposes. 

liii.  An  Act  for  the  abandonment  of  the  Bridge 
authorised  by  the  StapenhUl  Bridge  Act,  1866, 
and    for   the    making    and   maintaiidng   of 
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another  Bridge  in  lieu  thereof;  and  for  other 
purposes. 

liv.  An  Act  to  amend  the  Corris,  Machynlleth, 
and  River  Dovey  Tramroad  Act,  1858,  and  the 
Corns  Railway  Act,  1864,  and  to  confer  further 
powers  upon  the  Corris  Railway  Company; 
and  for  other  purposes. 

Iv.  An  Act  for  extending  the  time  limited  by  the 
Swansea  Harbour  Act,  1874,  for  the  completion 
of  the  Docks,  Railways,  and  Works  by  that 
Act  authorised,  and  for  enabling  the  Earl  of 
Jersey  to  act  as  a  Harbour  Trustee. 

Ivi.  An  Act  for  the  abandonment  of  the  Cashel 
Extension  Railway  authorised  by  the  Southern 
Railway  (Extension  and  Further  Powers)  Act, 
1873 ;  and  for  other  purposes. 

Ivii.  An  Act  to  authorise  the  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Wakefield 
to  construct  certain  Reservoirs  and  Waterworks, 
to  contract  their  limits  of  supply;  and  for 
other  purposes. 

P.  Iviii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Improvement  Act  District  of  Aberga- 
venny (two),  the  Local  Government  Districts 
of  Baldock,  Bredbuiy,  Bromsgrove,  Cuckfield, 
and  Ebbw  Vale,  the  Hanley,  Stoke,  and 
Fenton  Joint  Hospital  District,  the  Local 
Government  District  of  Heckmondwike,  the 
Borough  of  Pembroke,  and  the  Local  Govern- 
ment Districts  of  Swindon  New  Town,  and 
Withington. 

P.  lix.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Rural  Sanitary  Districts  of  the  Amer- 
sham,  Ashbv-de-la-Zouch,  and  Basford  Unions, 
the  Borough  of  Chard,  the  Local  Government 
District  of  Croydon,  the  Borough  of  Chelten- 
ham, the  Rural  Sanitary  District  of  the 
Hendon  Union,  the  Local  (jovemment  Dis- 
tricts of  Hornsey  and  Leyton,  the  Ci^  of 
Lincoln,  the  Borough  of  Pljrmouth,  the  Local 
Government  District  of  Redditch,  the  Rural 
Sanitary  District  of  the  Shardlow  Union, 
and  the  Local  Board  of  Health  District  of 
Woolwich. 

P.  Ix.  An  Act  to  confirm  a  Provisional  Order  of 
the  Local  Government  Board  under  the  pro- 
viaiona  of  the  Poor  Law  Amendment  Act, 
1867,  relating  to  the  City  of  Canterburv,  and 
an  Order  of  the  Local  Government  Board  under 
the  provisions  of  the  Divided  Parishes  and 
Poor  Law  Amendment  Act,  187G,  as  amended 
and  extended  by  the  Poor  Law  Act,  1879, 
relating  to  the  Parishes  of  Bepton,  Chithurst, 
Famhurst,  Iping,  Kirdford,  Linch,  Linchmere, 
Lodsworth,  Lurgashal),  Selham,  Stedham, 
Terwick,  Trotton,  and  Woolbeding,  and  to  the 
Tything  of  North  Ambersham. 


P.  Ixi.  An  Act  for  oonfirming  certain  PMvinoaal 
Orders  made  by  the  Board  of  Timde  under  the 
Gas  and  Water  Works  FacUities  Act,  18/0, 
relating  to  Chew  Magna  Gas,  GarBtan^  Gaa, 
Halst^  Gas,  Harrogate  Gas,  Holywell  Gas, 
Long  Eaton  Gas,  Trowbridge  Gas,  Broftdateiis 
Water,  East  Blatchington  and  Seaford  Water, 
Gisborough  Water,  Harrogate  Waiter,  Luton 
Water,  Newhaven  and  Denton  Water,  Nor- 
wood (Middlesex)  Water,  and  PwUheli  Water. 


P.  Ixii.  An  Act  to  confirm  certain  Provisiocal 
Orders  of  the  Local  Government  Boaid  relating 
to  the  Local  Government  District  c/t  AMhtS, 
the  Improvement  Act  District  of  Boumemonth, 
the  Urban  Sanitary  District  of  Folkestone,  tiie 
Local  Government  Districts  of  Ilfraoambe  and 
Mirfield,  the  Rural  Sanitary  District  of  the 
Reigate  Union,  and  the  Port  of  Wisbedi. 

P.  Ixiii.  An  Act  to  confirm  certain  PjPOTisiooal 
Orders  of  the  Local  Government  Board  Ibr 
Ireland  relating  to  a  new  Street  in  DiiUin,  and 
to  Waterworks  in  the  town  of  Fermoy. 

P.  Ixiv.  An  Act  to  confirm  the  Provisional  Order 
for  the  Regulation  of  certian  Lands  known  as 
Abbotside  Common,  situate  in  the  paiiA  of 
Avsgarth,  in  the  county  of  York,  in  puoRiaaoe 
of  a  report  of  the  Inclosure  CommissioBets  for 
England  and  Wales. 

Ixv.  An  Act  to  authorise  the  Manchester  and 
Milford  Railway  Company  to  abandon  the 
Branch  Railway  to  Devil's  Bridge;  and  for 
other  purposes. 

Ixvi.  An  Act  for  coofScrring  further  powers  opon 
the  Exmouth  and  Budleigh  Salterton  Water- 
works  Company;  for  the  raising  of  fdrtfier 
capital ;  ana  for  other  purposes. 

Ixvii.  An  Act  for  incorporating  and  oonfening 
Powers  on  the  Malton  Gas  Company. 

Ixviii.  An  Act  to  amend,  vary,  and  extend  the 
Powers  of  the  Caledonian  Insurance  Company, 
and  for  other  purposes  relating  thereto. 

Ixix.  An  Act  to  enable  the  London,  "Hlbury,  and 
Southend  Railway  Conioany  to  improve  and 
extend  the  West  Street  Pier  at  Gravesend,  and 
to  construct  a  Wharf  at  Thames  Haven. 

Ixx.  An  Act  to  authorise  the  Wrexham  Water- 
works Company  to  make  new  Service  Reserroirs 
and  Filter  Beds;  to  further  extmd  their 
Limits  of  Supply;  to  raise  additional  Capital; 
and  for  other  purposes. 

Ixxi.  An  Act  to  confer  further  Powers  nppoi  the 
London,  Brighton,  and  South  Coast  Railway 
Company. 

Ixxii.  An  Act  to  authorise  the  Wandsvotth 
and  Putney  Gaslight  and  Coke  Company  to 
raise  further  Capitu ;  and  for  other  pioposes. 


STATUTES  {Local),  43  &  44  VICTORIA,  1880. 


225 


IzziiL  An  Act  for  empowering  the  Gorpomtion  of 
the  Borough  of  Stafford  to  acquire  certain 
lights  in  Coton  Field  in  the  said  borough,  and 
to  authorise  the  formation  of  allotment  gardens 
for  the  FVeemen  of  the  borough,  and  of  public 
pleasure  grounds  in  Coton  FiSid,  and  for  con- 
ferring on  the  Corporation  further  powers  in 
relation  to  their  water  undertaking  and  street 
improvements^  and  further  sanitai^  and  other 
powers;  and  for  other  purposes. 

Ixxiv.  An  Act  for  extending  the  time  for  making 
and  completing  the  Mersey  Railway. 

boLv.  An  Act  to  extend  the  jperiod  for  the  com- 

ijetion  of  the  worics  authorised  by  the  Belfast 

Street  Tramways  Act,  18/8. 
Izxvi.  An  Act  to  enable  the  Lincoln  GasUght 

and  Coke  Company  to  raise  additional  capitel ; 

and  for  other  purposes. 

Ixzvii.  An  Act  to  ffive  effect  to  an  agreement  for 
the  tranrfer  to  tne  Corporation  of  Lancaster  of 
the  Lancaster  Gas  Company's  Undertaking, 
and  to  authorise  the  Corporation  to  make 
Street  Improvements,  and  to  borrow  Moneys ; 
and  for  other  purposes. 

Ixzviii.  An  Act  to  amend  the  Pegwell  Bay  Re- 
claxnation  and  Sandwich  Haven  Improvement 
Act,  1873,  and  the  Acts  amending  the  same. 

Ixxix.  An  Act  to  enable  the  Bristol  General 
Cemetery  Company  to  enlarge  their  Cemetery, 
to  raise  additional  Capital :  and  for  other  pur- 
poses. 

Ixxx.  An  Act  for  authorising  Improvements  in 
the  Parishes  of  Saint  Maiy  Abbotts,  Kensington, 
and  Saint  Luke,  Chelsea ;  and  for  other  pur- 
poses. 

P.  Ixxzi.  An  Act  to  confirm  the  Provisional 
Order  for  the  Regulation  of  certain  Lands 
known  as  Clent  HUl  Common,  situate  in  the 
pariflh  of  Clent,  in  the  county  of  Worcester,  in 
pursuance  of  a  report  of  the  Indosure  Com- 
missioners for  £ngland  and  Wales. 

P.  Ixxzii.  An  Act  to  oonfirm  a  Provisional  Order 
under  the  Land  Drainage  Act,  1861,  relating 
to  Frodsham  and  Helsby  Improvements, 
situated  in  the  parish  of  Frodsham,  in  the 
county  of  Chester. 

P.  Ixxxiii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Rural  Sanitary  District  of  the 
Alnwick  Union,  the  Borough  of  Bamsley  (two), 
the  LoaQ  Government  District  of  Brentford, 
the  Riural  Sanitary  District  of  the  Durham 
Union,  the  Local  Government  Districts  of 
Ealing,  East  Dereham,  and  Mountain  Ash 
(two),  the  Boroughs  of  Newcastb-under-Lyme 
and  Pensanoe,  the  Rural  Sanitary  Districts  of 
the  Rothbury  )md  Settle  Unions^  and  the 
Local  Government  District  of  Torquay. 
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P.  Ixxziv.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Borough  of  Kingston-upon-Hull,  and 
the  Improvement  Act  District  of  Ramsgate. 

P.  Ixxxv.  An  Act  to  confirm  certain  Provisional 
Orders  made  by  the  Board  of  Trade  under  the 
General  Pier  and  Harbour  Act,  1861,  relating 
to  Aldrington,  Anstruther,  Bouldnor,  Broad- 
stairs,  CanickfergUB,  Castle  Bay  (Barra),  Llan- 
dudno, and  Tralee  and  Fenit;  and  to  amend 
the  Cattewater  Harbour  Order,  1876. 

P.  Ixxxvi.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Borough  of  Aberavon,  the  Local  Govern- 
ment District  of  Ashton-in-Makerfield,  the  City 
of  Canterburv,  the  Local  Government  District 
of  Cleator  &{oor,  the  Borough  of  Congleton, 
the  Lo<»l  Government  District  of  Homcastle, 
the  City  of  Lincoln,  the  Local  Government 
District  of  Littlehampton,  the  Improvement 
Act  District  of  Llandudno,  the  Local  Govern- 
ment Districts  of  Ossett-cum-Gawthorpe  and 
Oswaldtwistle,  tiie  City  of  Saint  Alban  (two), 
and  the  Borough  of  Sunderland. 

P.  Ixxxvii.  An  Act  to  confirm  the  Provisional 
Order  for  the  inclosure  of  certain  Lands  known 
as  Hendy  Bank  Common,  situate  in  the  parish 
of  Cefnllys  in  the  county  of  Radnor,  in  pur- 
suance of  a  Report  of  the  Inclosure  Commis- 
sioners for  England  and  Wales. 

P.  Ixxxviii.  An  Act  to  confirm  the  Provisional 
Order  for  the  inclosure  of  certain  Lands  known 
as  the  Common  Fields,  the  Common  Meadow 
Lands,  the  Cow  Common,  the  Green,  the 
Meres,  Baulks,  jsnd  other  waste  lands,  situate 
in  the  parish  of  Steventon,  in  the  county  of 
Berks,  in  pursuance  of  a  Report  of  the  Inclo- 
sure Commissioners  for  England  and  Wales. 

P.  Ixxxix.  An  Act  to  confirm  the  Provisiona 
Order  for  the  inclosure  of  certain  Lands  known 
as  Llandegley  Rhos  Common,  situate  in  the 
parish  of  Glascwm,  in  the  countv  of  Radnor, 
in  pursuance  of  a  Report  of  the  Inclosure 
Commissioners  for  England  and  Wales. 

P.  xc.  An  Act  to  confirm  the  Provisional  Orders 
for  the  regulation  of  certain  Lands  forming 
part  of  the  Lizard  Common,  and  situated  in 
the  parish  of  Landewednack,  in  the  county  of 
Cornwall,  and  the  Provisional  Orders,  for  the 
inclosure  of  certain  other  Lands  forming  the 
remainder  of  the  said  oommon,  and  situated 
in  the  same  parish^  in  pursuance  of  a  Report  of 
the  Inclosure  Commissioners  for  England  and 
Wales. 

P.  xci.  An  Act  to  confirm  a  Provisional  Order 
made  under  the  Public  Health  (Scotland)  Act, 
1867»  relating  to  the  Borough  of  Lanark. 
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P.  xcii.  An  Act  to  confirm  a  Provisional  Order 
made  under  the  Public  Health  (Scotland)  Act, 
1867^  relating  to  the  parish  of  Blantyre. 

P.  xciii.  An  Act  to  confirm  an  Order  of  the  Local 
Government  Board  under  the  provisions  of  the 
Divided  Parishes  and  Poor  Law  Amendment 
Act,  1876,  as  amended  and  extended  by  the 
Poor  Law  Act,  1879,  relating  to  the  Parishes 
of  Bowers  Gififord,  Hadleigh,  Laindon,  Leigh 
North  Benfleet,  Pitsea,  Prittlewell,  South  Ben- 
'  fleet,  Southchurch,  and  Vange. 

P.  xciv.  An  Act  to  enable  Her  Majesty's  Post- 
master-General to  enlarge  and  acquire  a  site  for 
the  South-western  (of  London)  District  Post 
Office. 

xcv.  An  Act  to  enable  the  Mayor,  Aldermen, 
and  Burgesses  of  the  Borough  of  Cork  to 
make  better  Regulations  with  reference  to 
Street  Traffic  and  Streets,  to  confer  further 
powers  on  the  Corporation  with  reference  to 
Water  Supply,  to  fund  the  Corporate  Debt ; 
and  for  other  purposes. 

xcvi.  An  Act  to  confer  further  Powers  upon  the 
London  Gas  Light  Company;  and  for  other 
purposes. 

xcvii.  An  Act  for  empowering  the  North  Metro- 
politan Tramways  Company  to  construct 
Works  and  raise  further  Money,  and  to  make 
Agreements  with  the  London  Street  Tramways 
Company ;  and  for  other  purposes. 

xcvlii.  An  Act  for  the  improvement  of  the  Drain- 
a^  of  the  Upper  and  Wittersham  Levels,  other- 
wise the  Kent  and  Sussex  Rother  Levels  ;  and 
for  other  purposes. 

xcix.  An  Act  to  enable  the  Mayor,  Aldermen,  and 
Burgesses  of  the  borough  of  Huddersfield  to 
construct  Tramways,  New  Streets,  Roads,  and 
Street  and  Road  Improvements,  and  other 
Works ;  and  to  make  further  provision  for  the 
good  government  of  the  borough;  and  for 
other  purposes. 

c.  An  Act  to  repeal  the  Portroadoc  Water  Order, 
1871 ;  to  incorporate  a  Company,  and  to  vest 
in  such  Company  the  undertokiog  authorised 
by  the  said  Order,  and  to  grant  powers  to  such 
Company  for  the  construction  of  additional 
Waterworks,  and  for  the  supply  of  water  to 
Portmadoc  and  the  neighbourhood  thereof; 
and  for  other  purposes. 

ci.  An  Act  to  authorise  the  construction  of 
Tramways  in  the  Borough  of  Northampton  and 
adjacent  places ;  and  for  other  purposes. 

cii.  An  Act  to  confer  further  powers  upon  the 
Yeadon  and  Guiseley  Gaslight  and  Coke 
Company  and  to  enable  them  to  raise  farther 
money ;  and  for  other  purposes. 

ciii.  An  Act  to  extend  the  limits  of  the  Great 
Yarmouth    Waterworks    Company,    and    to 


authorise  the  said  Company  to  construct  new 
works  and  raise  more  money;  and  for  oilier 

purposes. 

civ.  An  Act  for  providing  for  the  return  of  the 
Monqr  deposited  for  securing  the  Completion 
of  the  Railways  authorised  by  the  Devon  and 
Cornwall  Railway  (Western  Extensions)  Act, 
1873. 

cv.  An  Act  to  authorise  the  Ballymena,  Cuahen* 
dall,  and  Redbay  Railway  Company  to  apply  to 
the  purposes  of  the  Ballymena,  CushenaaQ, 
and  Redbay  Railway  Act,  1872,  a  sum  of 
twenty-two  thousand  jiounds  which  they  are 
authorised  to  raise  under  the  Powers  A  the 
Ballymena,  CushendaU,  and  Redbay  Railway 
Act,  1878,  and  which  is  not  required  for  the 
purposes  of  that  Act. 

en.  An  Act  to  confer  further  powers  on  the 
Metropolitan  District  Riulway  Company. 

cvii.  An  Act  for  the  revival  of  the  powesa  and 
extension  of  the  time  for  the  compulaoiy  par- 
chase  of  lands  and  completion  of  the  works 
authorised  by  the  Romford  Canal  Act,  1875. 

cviii.  An  Act  for  extending  the  Rathminea  and 
Rathgar  township,  so  as  to  include  therein  the 
adjoining  townland  of  Milltown,  in  the  eoonty 
of  Dubhn ;  for  the  establishment  of  a  Yvtt 
Brigade  ;  and  for  other  purposes. 

cix.  An  Act  to  renve  the  powers  and  extend  the 
periods  respectively  limited  for  the  Coastnic- 
tion  of  Waterworks  and  Supply  of  Water  and 
the  Purchase  of  Market  Rights  authorised  by 
the  Sligo  Borough  Improvement  Act»  1869; 
and  for  other  purposes. 

ex.  An  Act  for  amalgamating  the  Monmontfa- 
shire  Railway  and  Canal  Company  with  the 
Great  Western  Railway  Company. 

cxi.  An  Act  for  rendering  valid  certain  Letten 
Patent    granted    to  Bristow    Hunt    for  tfae 
•  Invention  of  improved  Machinery  or  Appaiatus 
for  setting  and  distributing  l^es. 

cxii.  An  Act  for  dissolving  the  Mandiester 
Carriage  Company,  Limited,  and  re-incor- 
porating the  Members  thereof  as  a  new  Com- 
pany, and  for  transferring  to  such  new  Com- 
Eany  the  powers  conferred  by  the  Manchester 
uburban  Tramways  Acts,  1878  and  1879, 
and  the  Manchester  Suburban  IVamways 
Orders,  1877  and  1878;  and  for  oonieniiy 
further  powers  for  the  construction  of  new  and 
the  completion  of  authorised  Tramways ;  aad 
for  other  purposes. 


cxiii.  An  Act  for  incorporating  and 
powers  on  the  Ackwortn,  Featherstone,  PnMtonl 
and  Sharlston  Gas  Company. 

cxiv.  An  Act  to  enable  the  Maidstone  Gas  Con- 
panv  to  construct  additional  Worics ;  to 
further  Capital ;  and  for  other  purposes. 
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cxv.  An  Act  for  enabling  tiie  Reading  Gas  Com- 
pany to  laiae  additional  Capital  and  to  con- 
struct new  Works;  and  fcnr  other  purposes. 

C3m.  An  Act  to  incorporate  a  Company  for 
making  Works  and  supplying  Water  within 
certain  parishes  and  townships  in  the  Valley  of 
the  Deame ;  and  for  other  purposes. 

czvii.  An  Act  to  authoiise  the  Hundred  of  Hoo 
Railway  Company  to  extend  their  Railway  by 
the  "Mjcing  of  a  further  Line  of  Railway,  and 
also  a  jetty»  pier,  or  landing-place,  in  the  county 
of  Kent,  to  raise  further  Money;  and  for  other 
purposes. 

cxviii.  An  Act  to  extend  the  Borough  of  Preston 
and  to  enable  the  Mayor,  Aldermen,  and 
Burgesses  thereof  to  provide  a  Site  for  a  Public 
Library  and  Museum,  to  make  new  Streets, 
Street  Improvements,  Tramways,  and  other 
works ;  and  to  make  further  provision  for  the 
Improvement  and  good  Government  of  the 
Borough ;  and  for  other  purposes. 

cxix.  An  Act  for  empowering  the  Corporation  of 
the  City  of  Rochester  to  acquire  the  under- 
taking of  the  Strood  Waterworks  Company, 
and  carry  od  the  same ;  to  construct  additional 
Waterworks  and  supply  Water ;  to  construct 
Einbankment  and  Sewerage  Works;  and  for 
other  purposes. 

cxx.  An  Act  for  empowering  the  British  Gaslight 
Company  to  enlaige  their  works  and  to  expend 
further  capital  at  their  Sta£E6rdshire  Potteries 
Station ;  and  for  other  purposes. 

exxi.  An  Act  for  rendering  valid  certain  Letters 
Patent  granted  to  William  Shepherd  William- 
son, of  Congleton  in  the  County  of  Chester, 
for  the  Invention  of  Improvements  in  Blast 
Furnaces. 

exxii.  An  Act  to  authorise  the  Dartford  Gas 
Company  to  purchase  additional  lands,  to  raise 
additional  capital,  to  amalgamate  with  the 
Darenth  Vale  Gas  Company,  to  extend  the 
limits  of  supply ;  and  for  other  purposes. 

cxxiii.  An  Act  to  provide  for  the  dissolution  of 
the  Glasgow,  Garnkirk,  and  Coatbridge  Rulway 
Company,  the  Qydesdale  Railway  Gtuuranteed 
Company,  the  Greenock  Railway  Guaranteed 
Company,  the  Wishaw  Railway  Guaranteed 
Company,  and  the  Glasgow,  Barrhead,  and 
Neilston  Direct  Railway  Company,  and  for  the 
conversion  of  the  stocks  of  those  Companies 
into  annuities  stock  of  the  Caledonian  Railway 
Company ;  and  for  other  purposes. 

cxxiv.  An  Act  to  amend  the  Bristol  Channel 
Pilotage  Act,  1861,  so  far  as  relates  to  the 
Cardiff  Pilotage  Board ;  and  for  other  pur- 
poses. 

cxxv.  An  Act  to  make  further  provision  for  the 
lighting  of  the  Borough  of  Kingston-upon- 


Hul],  and  to  extend  the  }>owers  of  the  Mayor, 
Aldermen,  and  Burgesses  of  the  Borough  in 
relation  to  the  supply  of  light  by  electricity ; 
and  for  other  purposes. 

cxxvL  An  Act  for  carrying  into  effect  an  Agree- 
ment for  the  transfer  by  the  Liver}>ool  United 
Tramways  and  Omnibus  Company  of  their 
Tramways  in  the  City  of  Liverpool  to  the 
Corporation  of  Liverpool,  and  for  the  Lease  of 
those  Tramways  to  the  Company;  and  for 
other  purposes. 

cxxvii.  An  Act  for  empowering  the  Mayor,  Alder- 
men, and  Burgesses  of  the  borough'  of  Wigan 
in  the  county  of  Lancaster,  to  make  New 
Streets,  and  Improvement  of  Streets ;  and  for 
conferring  on  them  further  Borrowing  Powers 
and  other  powers ;  and  for  other  purposes. 

cxxviii.  An  Act  for  making  better  provision  for 
the  Drainage  of  the  Low  Grounds  and  Carrs 
(known  as  the  Beverley  and  Barmston  Drain- 
age District)  in  the  East  Riding  of  the  County 
of  York,  and  for  amending  the  Acts  relating 
thereto ;  and  for  other  purposes. 

cxxix.  An  Act  to  amalgamate  the  Undertakings 
of  the  Highland  and  Dingwall  and  Skye  Rail* 
way  Companies ;  and  for  other  purposes. 

P.  cxxx.  An  Act  to  continue  for  a  limited  period 
the  powers  of  the  Arbitrator  under  the  Epping 
Forest  Act,  1878,  and  to  amend  that  Act 

P.  cxxxi.  An  Act  to  confirm  the  Provisional 
Order  of  one  of  Her  Majesty's  Principal  SeGre- 
taries  of  State  for  the  modification  of  the 
Metropolis  (High  Street,  Islington)  Improve- 
ment Scheme. 

P.  cxxxii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board 
relating  to  the  Local  Government  District  of 
Eastbourne,  the  Improvement  Act  District  of 
Heme  Bav,  the  Local  Go^-emment  Districts  of 
Northwich  and  Pudsey,  the  Improvement  Act 
District  of  Ramsgate,  and  the  Local  Govern^ 
ment  District  of  West  Ham. 

P.  cxxxiii.  An  Act  to  confirm  the  Provisional 
Order  for  the  Inclosure  of  certain  Lands  known 
as  TJanfair  Hills,  situate  in  the  parish  of  Llan- 
fair  Waterdine,  in  the  countv  of  Salop,  in  pur- 
suance of  a  report  of  the  Inclosure  Commis- 
sioners for  England  and  Wales. 

cxxxiv.  An  Act  to  authorise  the  Metropolitan 
Railway  Coronany  to  make  a  railway  in  exten- 
sion of  the  Kingsbury  and  Harrow  Railway 
to  the  town  of  Rickmansworth ;  and  for  other 
purposes. 

czsxv.  An  Act  to  confirm  an  agreement  between 
the  Glasgow,  Yoker,  and  Clydebank,  and 
North  British  Railway  Companies;  and  for 
other  purposes. 
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cxxxvi.  An  Act  to  vary  the  mode  of  dealing  with 
certain  roads  crossed  bv  the  authorised  rail- 
ways of  the  East  Norfolk  Railway  Company, 
ana  to  confer  certain  powers  on  the  Great 
Eastern  Railway  Company  with  reference  to 
the  Western  Extensions  Capital  of  the  East 
Norfolk  Railway  Company;  and  for  other 
purposes. 

cxxxvii.  An  Act  to  amend  the  Acta  relating  to 
thfi  Clyde  Lighthouses,  and  to  provide  for  the 
improvement  of  the  Navigation  of  the  River 
Clyde  below  Newark  Castle,  Port  Glasgow. 

cxxxviii.  An  Act  to  enable  the  Rathmines  and 
Rathgar  Improvement  Commissioners  to  im- 
prove the  Water  Supply  of  the  Rathmines  and 
Kathgar  township ;  and  for  other  purposes. 

cxxxix.  An  Act  to  confer  powers  upon  the  Cor- 
poration of  Burton-upon-lVent  with  reference 
to  Bridges  over  the  River  Trent  at  Stapenhill ; 
to  enable  them  to  purchase  Lands  and  con- 
struct Works  for  the  disposal  of  Sewage ;  and 
to  supply  Light  by  Electricity ;  and  for  other 
purposes. 

cxl.  An  Act  to  confer  further  powers'  with  re- 
spect to  the  Great  Northern  Railwav  and  to  the 
joint  undertakings  of  the  Great  Northern  and 
Great  Eastern  and  Great  Northern  and  London 
and  North-western  Railway  Companies. 

cxli.  An  Act  for  conferring  upon  the  Great 
Western  Railway  Company  further  powers  in 
connexion  with  their  own  Undertaking  and 
the  Undertakings  of  other  Companies ;  for 
vesting  in  that  Company  the  Undertakings  of 
the  Ely  and  Clydach  Valleys,  the  Malmesbury, 
and  the  Mitcheldean  Road  and  Forest  of  Dean 
Junction  Railway  Companies;  for  vesting  in 
the  Great  Westeom  Railway  Con^pany  and  the 
Bala  and  Festiniog  Railway  Company  the 
Undertaking  of  the  Festiniog  and  Blaenau 
Railway  Company,  Limited;  and  for  other 
purposes. 

cxlii.  An  Act  for  extending  the  boundaries  of 
the  Municipal  Borough  of  King's  Lynn;  for 
authorising  the  Corporation  of  the  said  borough 
to  subscribe  further  moneys  towards  the  King's 
Lynn  Docks ;  for  amendmg  the  King's  Lynn 
Waterworks  and  Borough  Improvement  Act, 
1869,  and  the  Eau  Brink  Acts ;  and  for  other 
purposes. 

cxliii.  An  Act  for  enabling  the  Major,  Alder- 
men, and  Citizens  of  the  City  of  Liverpool  in 
the  county  of  Lancaster  to  obtain  a  supply  of 
Water  from  the  Rivera  Vymwy,  Marchnant,  and 
Afon  Cowny  in  Montgomeryshire;  and  for 
other  purposes. 

cxliv.  An  Act  to  enable  the  Liverpool  United 
Gaslight  Company  to  erect  additional  Gas- 
works, and  to  extend  their  Limits  of  Supply. 


cxlv.  An  Act  for  conlBning  further  powers  upon 
the  London  and  North-western  Railway  Com- 
pany in  connexion  with  their  own  Under- 
taking, and  upon  that  Companv  jointly  with 
the  Lessees  of  the  North  and  houth-western 
Junction  Railway,  and  the  Great  Western 
Railway  Company,  and  the  Lancashire  and 
Yorksmre  Railway  Company,  and  the  Man- 
chester, Sheffield,  and  Lincolnshire  Railway 
Company,  and  the  Fumess  Railway  Company, 
in  respect  of  other  Undertakings  in  which 
they  are  jointly  imterested ;  and  for  conferring 
further  powers  upon  the  Lancashire  Union 
Railways  Company ;  and  for  other  porpoaea. 

cxlvi.  An  Act  for  conferring  additional  powers 
on  the  Midland  Railway  Company  in  con- 
nexion with  their  own  Undertakini?  and  the 
Undertakings  of  the  Sharpness  New  Docks  and 
Gloucester  and  Birmingham  Navigation  Com- 
pany and  the  Severn  Bridge  Railway  Company; 
for  raising  further  Capital;  and  for  other 
purposes. 

cxlvii.  An  Act  to  alter  and  extend  the  borough  of 
Oldham,  to  confer  upon  the  Corporation  fazther 
powers  in  relation  to  their  Water  and  Gas 
undertakings,  and  for  improving  the  Local 
Goveniment  of  the  borough;  to  amend  the 
Acts  relating  to  the  borough;  and  for  other 
purposes. 

cxlviii.  An  Act  for  conferring  further  powers  on 
the  Banbury  and  Cheltenham  Direct  Raflvay 
Companv  in  connexion  with  their  authorised 
Undertaking ;  and  for  other  purposes. 

clxix.  An  Act  for  incorporating  the  Dagenham 
and  District  Farmers'  (Optional)  Sewage  Utili- 
zation Companv,  and  for  autiioriaing  them  to 
construct  Works  for  Supply  of  Sewage  to 
Owners  and  Occupiers  of  Land  in  Dagenham 
and  the  adjacent  District;  and  for  other 
purposes. 

cl.  An  Act  for  making  a  Railway  from  Woodaide 
to  South  Croydon,  in  the  county  of  Surrey ; 
and  for  other  purposes. 

oli.  An  Act  for  subjecting  lands  within  the  Black 
Sluice  Level  to  further  taxation  for  Out&Il  Im- 
provements, and  for  increasing  the  atea  of 
taxation ;  and  for  other  purposes. 

dii.  An  Act  for  making  Tunnels,  Subways,  and 
Roadways  partly  under  the  River  Meney 
between  Liverpool  and  Birkenhead. 

cliii.  An  Act  to  authorise  the  construction  of  a 
New  Cut  and  other  Works  for  improving  the 
Outfall  of  the  River  Witham,  in  the  eoim^  of 
Lincoln,  and  the  constitution  of  a  Joint  Board 
for  effecting  such  works;  and  for  other  pur- 
poses. 

P.  oliv.  An  Act  to  confirm  certain  Rroviabnal 
Orders  made  by  the  Education  DcparUaent 
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under  the  £lementery  Education  Act,  1870, 
to  enable  the  School  Boards  for  Cardiff,  liver- 
pool,  Southampton,  and  Walton-on  Thames  to 
put  in  force  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Acts  amending  the  same. 

dv.  An  Act  to  confer  further  powers  on  the 
London  Tramways  Company  (Limited). 

civi.  An  Act  for  making  a  Railway  from  the 
Blane  Valley  Railway  to  the  Forth  and  Clyde 
Junction  Riulway  at  Gartness,  and  a  Railway 
from  the  Forth  and  Clyde  Junction  Railway  to 
Aberfoyle ;  and  for  other  purposes. 

clyii.  An  Act  to  authorise  the  transfer  of  the 
Undertaking  of  the  Hinckley  Gaslight  and 
Coke  Companr,  Limited,  to  the  Hinckley  Local 
Government  Board ;  and  for  other  purposes. 

clviii.  An  Act  to  revive  and  amend  the  powers 
of  the  Killorglin  Railway  Act,  1871,  for  making 
a  Railway  in  the  county  of  Kerry  from  the 
Farranfore  Station  of  the  Great  Southern  and 
Western  Railway  to  Killorglin,  to  provide  for 
a  Baronial  Guarantee  with  reference  to  the 
Railway ;  and  for  other  purposes. 

clix.  An  Act  for  making  Railways  between 
Maidstone  and  Ashfoi^  in  the  county  of 
Kent ;  and  for  other  purposes. 

dz.  An  Act  to  authorise  the  Pontypridd,  Caer- 
philly, and  Newport  Railway  Company  to 
deviate  a  portion  of  their  authorised  railway 
near  Pontypridd. 

clxi.  An  Act  for  making  a  Railway  in  the  county 
of  Devon,  to  be  called  the  Totnes,  Paignton, 
and  Torquay  Direct  Railway;  and  for  other 
purposes. 

clxii.  An  Act  to  empower  the  Preston  Tramways 
Company  to  accept  leases  of  and  to  work 
Tramways  to  be  hereafter  constructed  in  or 
near  the  Borough  of  Preston,  and  to  authorise 
them  to  raise  additional  Capital ;  and  for  other 
purposes. 

clxiii.  An  Act  to  revive  the  powers  and  extend 
the  periods  for  the  compulsory  purchase  of 
Lanas,  and  for  the  construction  of  tne  Railways 
authorised  by  the  Scarborough  and  Whitby 
Railway  Acts,  1871  and  1873;  and  for  other 
purposes. 

clxiv.  An  Act  to  authorise  the  construction  of 
Tramways  in  and  near  to  the  borough  of  Gates- 
head, in  the  county  of  Durham  ;  and  for  other 
purposes. 

dxv.  An  Act  to  enable  the  Lynn  and  Fakenham 
Railway  Company  to  extend  their  Railway  to 
Norwich  and  Blakeney ;  and  for  other  purposes. 

clxvi.  An  Act  to  authorise  a  Deviation  in  the 
Kingsbury  and  Harrow  Railway ;  the  Revival 
and  Extension  of  Time  for  the  Purchase  of 
Lands  in  connexion  with  the  works  authorised 


by  the  Saint  John's  Wood  Railway  Act,  1873, 
and  the  Metropolitan  Railway  Act,  1877;  the 
purchase  of  other  Lands;  the  diverting  or 
stopping  up  of  certain  bridle  road  and  loot- 
patns ;  also  to  amend  the  Acts  relating  to  the 
Hammersmith  and  City  Railway  with  respect 
to  superfluous  lands,  and  the  Metropolitan 
and  District  Railways  Act,  1879,  with  respect 
to  Capital ;  and  for  other  purposes. 

clxvii.  An  Act  to  amalgamate  the  Port  Carlisle 
Dock  and  Railway  Company,  the  Carlisle  and 
Silloth  Bay  Railway  and  Dock  and  the  North 
British,  Arbroath,  and  Montrose  Railway 
Companies  with  the  North  British  Railway 
Company,  and  to  authorise  the  Company  to 
make  a  Dock  at  Silloth;  to  purchase  addi- 
tional Lands ;  to  make  agreements  with  respect 
to  the  erection  of  Passenger  Sheds  at  the 
Waverley  Station;  to  guarantee  Interest  on 
sums  raised  for  Dock  Works  at  Bo'ness ;  to 
contribute  to  the  Forth  Bridge'  Railway  Com- 

Siny,  and  to  authorise  the  Newport  Railway 
ompany  and  the  Company  to  raise  more 
Monev ;  also  to  extend  the  time  for  the  sale  of 
superfluous  Lands ;  and  for  other  purposes, 

dxviii.  An  Act  for  incorporating  the  Alford  and 
Sutton  Tramways  Company  and  authorising 
them  to  construct  Tramways  from  Alford  to 
Sutton-le-Marsh  in  the  parts  of  Lindsey  in  the 
county  of  Lincoln ;  and  for  other  purposes. 

clxix.  An  Act  to  empower  the  North  Dublin 
Street  Tramways  Company  to  construct  New 
Tramways ;  and  for  other  purposes. 

clxx.  An  Act  to  alter  and  extend  the  powers  of 
the  Trustees  of  the  Port  and  Harbours  of 
Greenock  in  relation  to  the  Harbours  and 
Docks ;  and  for  other  purposes. 

P.  clxxi.  An  Act  to  confirm  a  certain  Provisional 
Order  of  the  Local  Government  Board  for 
Ireland  made  under  the  Artizans  and  Labourers 
Dwellings  Improvement  Act,  1875,  relating  to 
the  city  of  Dublin ;  and  a  certain  Provisional 
Order  of  the  said  Board  made  under  the  Public 
Health  (Ireland)  Act,  1878,  relating  to  Water- 
works in  the  city  of  Armagh. 

P.  clxxii.  An  Act  for  confirming  certain  Provi- 
sional Orders  made  by  the  Board  of  Trade 
under  the  Tramways  Act,  1870,  relating  to 
Bath  Tramways,  Birkdale  and  Southport 
Tramways,  Bristol  Tramways  (Extensions], 
Cambridge  Street  Tramways  (Extension), 
Cardiff  District  and  Penarth  Harbour  Tram- 
ways, Croydon  Street  Tramways  (Extensions), 
DarHngton  Tramways,  Dudley,  Sedglev,  and 
Wolverhampton  Tramways,  Ipswicn  Tram- 
ways (Extensions).  Llanelly  Tramways,  Mer- 
thyr  Tramwavs,  PeterboroujB^h  Tramways, 
Staffordshire  Tramways  (Additional  Powers), 
Stockton-on-Tees    and     District   Tramways, 
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Sunderland  Tramways  (Use  of  Mechanical 
Power),  Withington  Local  Board  Tramways, 
and  Wolverhampton  Tramways  (Use  of  Me- 
chanical Power). 

P.  clxxiii.  An  Act  for  confirming  certain  Provi- 
sionid  Orders  made  by  the  Board  of  Trade 
under  the  Tramways  Act,  1870,  relating  to 
Birmingham  and  Aston  Tramways,  Blackpool 
St.  Anne's-on-the-Sea  and  Lytham  Tramways, 
Bradford  Corporation  Tramways,  Carlisle  and 
District  Tramways,  Folkestone,  Sand  gate,  and 
Hythe  Tramways,  North  Staffordshire  Tram- 
ways, Rothesay  Tramways,  Walsall  and  Dis- 
trict Tram\\Tiy8,  Walton-on-the-Hill  Tram- 
ways, and  Woolwich  and  Piumstead  Tram- 
ways. 

P.  clxxiv.  An  Act  to  make  further  provision  with 
respect  to  the  powers  of  the  Commissioners  for 
Puolic  Works  in  Ireland  in  relation  to  a  grant 
and  loan  for  the  Improvement  of  Kinsale  Har- 
bour, and  to  enable  the  Town  Commissioners 
of  Kinsale  to  guarantee  a  loan  and  levy  rates 
for  the  purposes  of  such  Improvement. 

P.  clxxv.  An  Act  to  confirm  a  Provisional  Order 
of  one  of  Her  Majesty's  Principal  Secretaries  of 
State  for  the  Improvement  of  Unhealthy  Areas 
in  the  Parliamentary  Burgh  of  Leith. 

P.  clxxvi.  An  Act  to  confirm  a  Provisional  Order 
made  under  the  General  Police  and  Improve- 
ment (Scotland)  Act,  1862,  relating  to  Forfar 
Gas. 

P.  clxxvii.  An  Act  to  confirm  certain  Provisional 
Orders  under  the  Drainage  and  Improvement 
of  Lands  (Ireland)  Act,  1863,  and  the  Acts 
amending  the  same. 

P.  clxxviii.  An  Act  to  confirm  certain  Provisional 
Orders  of  the  Local  Government  Board  relating 
to  the  Improvement  Act  District  of  Bethesda, 
the  Borough  of  Birmingham,  the  Local  Go- 
vernment District  of  Haworth,  the  Lower 
Thames  Valley  Main  Sewerage  District,  the 
Borough  of  Rochdale,  the  Rochester  and  Chat- 
ham Joint  Hospital  District,  the  Boroughs  of 
Rotherham,  Stockton,  and  Middlesbrough,  and 
the  City  of  York  (two). 

clxxix.  An  Act  for  making  a  Railway  from  Tralee 
to  Fenit,  m  the  county  of  Kerry ;  and  for  other 
purposes. 

clxxx.  An  Act  for  making  a  Railway  from  An- 
struther  to  Saint  Andrews,  in  the  county  of 
Ftfe ;  and  for  other  purposes. 

clzxxi.  An  Act  to  make  further  provision  for 
regulating  the  supply  of  Gas  by  tne  Gas  Light 
and  Coke  Companr»  the  Ck)mmercial  Gas 
Company,  and  the  South  Metropolitan  Gas 
Company,  and  to  amend  the  Acts  relating  to 
the  said  Companies. 


clxxxii.  An  Act  to  confer  ftirtfaer  powers  on  the 
Halesowen  Railway  Company;  and  for  other 
purposes. 

clxxxiii.  An  Act  for  enabling  the  London  and 
South-western  Railway  Company  to  execute 
further  Works  and  to  acquire  further  Lands 
for  the  improvement  of  tneir  Railways;  for 
confirming  certain  agreements;  and  fov  con- 
ferring other  Powers  upon  the  Company  and 
other  Companies ;  and  ux  other  purpoaes. 

clxxxiv.  An  Act  to  authorise  the  Belfast  Central 
Railway  Company  to  make  new  Railways  and 
Works ;  to  lay  additional  Rails  on  their  exist- 
ing Railways  and  on  certain  parts  of  the  Belfiut 
and  County  Down  and  Belfast,  Holywood,  and 
Bangor  Railways ;  and  for  other  purpoees. 

clxxxv.  An  Act  to  authorise  the  ocnstruction  of 
Tramways  in  and  near  to  the  towns  of  Coventir 
and  Bedworth,  and  from  Coventry  to  Bed- 
worth,  in  the  county  of  Warwick;  and  for 
other  purposes. 

clxxxvi.  An  Act  for  incorporating  the  Fresh- 
water, Yarmouth,  and  Newport  RaQway  Com- 
pany; and  for  other  purposes. 

clxxxvii.  An  Act  for  extending  the  time  for  com- 
pleting the  Neath  Harbour  Worics ;  for  autho- 
rising the  Harbour  Conmiissioners  to  borrow 
further  Money ;  and  for  other  purposes. 

clxxx viii.  An  Act  for  enabling  the  Caledonian 
Railway  Company  to  make  Railways  and  other 
Works,  acquire  lands,  and  abandon  portions  of 
Works  in  the  counties  of  Lanark,  Renfrew. 
and  Edinburgh ;  to  maintain,  work,  and  con* 
tribute  to  the  Alloa  Railway ;  to  establish  an 
Accident  and  Life  Insurance  Fund  for  their 
servants,  and  to  raise  additional  Money ;  for 
extending  the  authorised  periods  for  completion 
of  certain  Railways  in  Lanarkshire,  and  acqui- 
sition of  Lands  in  connexion  therewith,  and 
sale  of  superfluous  Lands;  and  for  other 
purposes. 

clxxxix.  An  Act  to  alter  the  Filer  Pier  and 
Harbour  Order,  1878,  and  to  dissolve  the 
Company  empowered  thereby,  and  re-incor- 
porate them  with  fresh  powers. 

cxc.  An  Act  for  incoporating  a  Company  and 
authorising  them  to  make  and  maintain  a 
Railway  from  Hounslow  to  Ealing,  in  the 
county  of  Middlesex  ;    and  for  other  purposes. 

cxci.  An  Act  to  authorise  the  North  Staflbrd- 
shire  Railway  Company  to  make  a  railway  to 
connect  their  Chumet  Valley  Line  with  the 
Stoke  Branch  therefrom;  to  pnrehaae  addi- 
tional-Lands, and  make  certain  Sidings  also; 
for  extending  the  time  for  the  sale  of  oeitain 
superfluous  Lands,  and  to  alter  certain  of  the 
provisions  of  the  existing  Acts  with  respect  to 
Rates  and  Charges;  ana  for  otiier  pniposes. 
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cxcii.  An  Act  for  empowering  the  Ramsgate  and 
Mar|{ate  Tramways  Company  to  construct  ad- 
ditional Tramways;  to  raise  further  Capital; 
to  use  Steam  or  other  Mechanical  Power;  and 
for  other  purposes. 

cxciii.  An  Act  for  rendering  valid  certain  Letters 
Patent  granted  to  John  Muirhead  the  younger, 
and  Alexander  Muirhead,  of  Regency  Street, 
in  the  City  of  Westminster,  for  the  Invention 
of  Improvements  in  Electric  Telegraphs. 

cxciv.  An  Act  to  authorise  the  construction  of 
the  Edinburgh  Suburban  and  Southside 
Junction  Railway;  and  for  other  purposes. 

czcv.  An  Act  to  incorporate  a  Company  for  the 
construction  of  the  Yarmouth  Union  Railway ; 
and  for  other  purposes. 

cxcvi.  An  Act  for  empowering  the  Brentford  and 
Isleworth  Tramways  Company  to  construct 
new  Tramways,  in  the  county  of  Middlesex ; 
and  for  other  purposes. 

CTCvii.  An  Act  to  authorise  the  construction  of  a 
Railway  and  Tramways  in  the  county  of 
Antrim,  to  be  called  "  The  Giants  Cause^vay , 
Portmsh,  and  Bush  Valley  Railway  and  Tram- 
ways ; "  and  for  other  purposes. 

cxcviii.  An  Act  for  incorporating  the  Glenariff 
Railway  and  Pier  Company;  and  for  other 
purposes. 

cxcix.  An  Act  to  authorise  the  construction  and 
maintenance  of  the  Hull,  Bamsley,  and  West 
Riding  Junction  Railways,  and  of  a  Dock  and 
other  Works  in  connexion  therewith ;  and  for 
other  purposes. 

cc.  An  Act  for  conferring  further  powers  on  the 
Tei^  Valley  Railway  Company  in  relation  to 
their  undertaking;   and  for  other  purposes. 

oci.  An  Act  for  incorporating  the  Skip  ton  and 
Kettlewell  Railwav  Company,  and  authorising 
them  to  make  and  maintain  the  Skipton  and 
Kettlewell  Railway  and  for  other  purposes. 


ocii.  An  Act  for  conferring  on  the  South-eastern 
Railway  Companv  further  powers  with  reference 
to  their  own  undertakings,  and  those  of  other 
Companies ;  and  for  other  purjMses. 

cciii.  An  Act  to  incorporate  a  Company  for  the 
Construction  of  the  Southsea  Railway;  and 
for  other  purposes. 

P.  cciv.  An  Act  to  confirm  a  Provisional  Order 
under  the  Drainage  and  Improvement  of 
Lands  (Ireland)  Act,  1863,  and  the  Acts 
amending  the  same. 

P.  ccv.  An  Act  to  confirm  a  Provisional  Order 
made  by  the  Education  Department  under  the 
Elementary  Education  Act,  1870,  to  enable 
the  School  Board  for  London  to  put  in  force 
the  Lands  Clauses  Consolidation  Act,  1845, 
and  the  Acts  amending  the  same. 

P.  ccvi.  An  Act  to  enable  the  Commissioners  of 
Public  Works  in  Lreland  to  lend  the  sum  of 
One  thousand  pounds  to  the  Mulkear  Drain- 
age District  Beard. 

ccvii.  An  Act  for  making  further  Provision  re- 
specting the  borrowing  of  money  by  the  Cor- 
poration of  Liverpool ;  and  for  other  purposes. 

ccriii.  An  Act  to  make  further  Provision  respect- 
ing the  borrowing  of  Money  by  the  Corpora- 
tion of  Nottingham ;  and  for  other  purposes. 

ccix.  An  Act  to  authorise  the  construction  of 
Railways  in  and  near  to  the  District  of 
Cathcart,  on  the  south  side  of  Glasgow ;  and 
for  other  purposes. 

ccx.  An  Act  to  revive  and  extend  the  powen 
of  the  Midland  Counties  and  Shannon 
Junction  Railway  Company  for  the  purchase 
of  lands  and  execution  of  works ;  to  facilitate 
the  completion  and  beneficial  working  of  their 
undertaking;  to  change  the  name  of  the 
Company ;  and  for  other  purposes. 

ccxi.  An  Act  to  authgrise  the  construction  of  a 
Railway  in  the  county  of  Clare,  to  be  called 
the  Ennis  and  West  Clare  Railway ;  and  for 
other  purposes. 
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i.  An  Act  to  extend  the  Power  of  Sale  contained 
in  the  Resettlement  of  the  Blenheim  Settled 
Estates  to  the  Sunderland  Lihrarj;  and  for 
other  purposes. 

f .  An  Act  for  giving  further  efPeet  to  a  Com- 
promise of  certain  opposing  claims  affecting 
the  Estates  of  William  Sydney,  Earl  of  Leitrim, 
deceased,  in  the  counties  of  Leitrim,  Donegal, 
Galway,  and  Kildare  in  Ireland;  and  for 
laying  effect  to  a  further  arrangement  respect- 
ing the  said  Estates. 

S.  An  Act  to  enahle  the  Trustees  of  the  Settled 
Estates  of  the  Right  Honourable  St.  George 
Henry  Earl  of  Lonsdale,  to  purchase  certain 
Mines  of  Coal  and  other  Minerals  belonging  to 


the  Crown,  and  lying  under  the  Sea  at^oining 
the  Coast  of  the  county  of  Cumberland;  and 
to  raise  Money  for  effecting  such  Purchase  by 
mortgage  of  the  Settled  Estates,  or  parte 
thereof;  and  for  other  purposes. 

4*  An  Act  for  making  Airther  provisions  oonoem- 
ins^  the  Settled  £tates  of  the  Marqaess  of 
ASergavenny. 

S,  An  Act  to  confer  upon  the  Trustees  of  the 
Familv  Estetes,  settled  bv  the  Will  of  the 
Most  Noble  Francis  Goddpnin  D'Arqr,  seventh 
Duke  of  Leeds,  powers  ra  sale  and  exchange 
and  powers  to  raise  Monevs  for  the  purposes 
of  the  Settled  Estates;  ana  for  other  puzpoaes. 


PRIVATE    ACTS, 

NOT  PRINTED. 


An  Act  to  naturalize  Hermann  Katz,  and  to 
grant  to  and  confer  upon  him  all  the  rights, 
privileges,  and  capacities  of  a  natural-bom 
Subject  of  Her  M^esty  the  Queen. 

An  Act  to  relieve  the  Right  Honourable  Geoi]^e 
Frederick  William  Baron  Byron  from  certain 
disabilities  and  penalties  in  consequence  of  his 
having  sat  and  voted  in  the  House  of  Peers 
without  being  duly  qualified  by  making  and 
subscribing  the  Oath  prescribed  by  Law. 


An  Act  to  naturalise  Edward  Max  Poeen,  and  to 
grant  to  and  confer  upon  him  all  the  richte, 

Srivileges,  and  capacities  of   a  natural-bom 
ubject  of  Her  Migesiy  the  Queen. 

An  Act  to  relieve  the  Right  Honourable  William 
Conyngham,  Baron  Plunket,  from  certain  di»- 
abilities  and  penalties  in  consequence  of  his 
having  sat  and  voted  in  the  House  of  Peers 
without  beinff  duly  qualified  by  ^*^'**g  and 
subscribing  the  Oath  prescribed  oy  Law. 
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NoTB. — ^The  capital  letters  placed  after  the  chapter  have  the  following  signification  :  — 

£.  that  the  Act  relates  to  England  (and  Wales,  if  it  so  extend). 

Scotland  exclusively. 
Ireland  exclusively. 
England  and  Ireland. 
England  and  Scotland. 

Great  Britain  and  Ireland  (and  Colonies,  if  it  so  extend). 
The  Colonies,  or  any  of  them. 


S. 

I. 

E.  &L   „ 

E.  &  S.  „ 

U.K. 

C. 


»f 


99 


99 
99 


»> 


»» 


,^%  Several  Public  Acts  of  a  Local  Character  which  have  been  placed  among  the  Local  Acts  are 
included  in  this  Index.  These  Acts  are  distinguished  by  their  Chapters  being  given  in 
Roman  Numerals. 


Acts  of  Parliament.  See  Expir* 
ing  Laws  Continuance.  Sta* 
tutes  (Definition  of  Time). 
Turnpike  Acts  Continuance. 

Administration  of  Justice.  See 
Bastardy.  Births  and  Deaths 
Registration.  County  Court 
Jurisdiction  in  Lunacy.  Courts 
of  Justice  Building  Act  Amend- 
ment. Criminal  Law  Amend* 
ment.  Employers'  Liability. 
Expiring  Laws  Continuance. 
Fraudulent  Debtors.  Indecent 
Assaults  on  Females.  Indus- 
trial Schools  Acts  Amendment. 
Merchant  Shipping.  SheriJGE 
Courts.  Wild  Birds  Protec- 
tion. 

Appropriation  of  Supplies  ;  to 
apply  the  sum  of  13,614,207/. 
out  of  the  Consolidated  Fund 
to  the  service  of  the  year 
ending  the  Slst  day  of  March 
1881;  and  to  appropriate  the 
Supplies  granted  in  tus  Session 
of  Parliament  - 

Artizans  and  Labourers  Dwellings 
Act.  See  Leith  Improvement 
Scheme.  Local  Government 
Board's  (Ireland)  Orders  Con- 
firmation. Metropolis  Im- 
provement Scheme. 


Chai>. 


.    40.    U.K. 


-    32.    E. 


Chap. 
Assaults  on  Females ;  to  amend 

the  Criminal  Law  as  to  Indecent 

Assaults  on  Young  Persons    -    45.    E.  &  I. 
Assurance  Policies.    See  Married 

Women's  Policies  of  Assurance. 


Bank  Holidays.  See  Revenue 
Offices  Hobdays. 

Bankruptcy  (Scotland).  See 
Debtors  (Scotland). 

Bastardy  ;  to  render  valid  certain 
Orders  in  Bastardy 

Beer  duty.    See  Inland  Revenue. 

Birds  Protection;  to  amend  the 
Laws  relating  to  the  Protection 
of  Wild  Birds 

Births  and  Deaths  Registration ; 
to  amend  the  Law  in  Ireland 
relating  to  the  Registration  of 
Births  and  Deaths 

Board  of  Works.  See  Metro- 
politan Board  of  Works. 

Bridges  (County) ;  to  make  pro- 
vision for  borrowing  in  respect 
of  certain  County  Bridges 

Burial  Laws  Amendment ;  to 
amend  the  Burial  Laws 


-    35.    U.K. 


-    13.    I. 


6.    E. 


.    41.    E. 


Cambridge  University.  See 
Oxford  and  Cambridge  Uni- 
versities. 
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Census  ;  for  taking  the  Census 
of  England 

for  taking  the  Census 


Chap. 
-    37.     E. 


in 


Ireland 

for  taking  the   Census  of 


.    28.    I. 


-    38.     S. 


3.     U.K. 


Scotland 

College  Estates.  See  Universi- 
ties and  College  Estates. 

Commissioners  for  Public  Works. 
See  Kinsale  Harbour.  Mulkear 
Drainage  District.  Public 
Works  Loans.  Relief  of 
Distress  in  Ireland. 

Compensation  to  Workmen.  See 
Employers'  Liability. 

Consolidated  Fund ;  to  apply  the 
sum  of  4,925,320/.  out  of  the 
Consolidated  Fund  to  the  Ser- 
vice of  the  year  ending  the  31st 
day  of  March  1881      - 

to     apply     the     sum     of 

10,818,274/.  out  of  the  Con- 
solidated Fund  to  the  Service 
of  the  year  ending  the  3l6t  day 
of  March  1881 

—  to  apply  the  sum  of 
13,614,207/.  out  of  the  Con- 
soUdated  Fund  to  the  Service 
of  the  year  ending  the  31  st  day 
of  March  1881,  and  to  appro- 
priate the  Supplies  granted  in 
this  Session  of  Parluiment       -    40.     U.K. 

County  Bridges  Loans  Extension; 
to  make  provision  for  borrow- 
ing in  respect  of  certain  County 
Bridges  -  -  - 

County  Court  Jurisdiction  in 
Lunacy;  to  confer  jurisdiction 
in  Lunacy  upon  the  County 
Courts  in  Ireland  in  certain 


-    30.    U.K. 


5.    E. 


cases   - 


-    39.    I. 


Courts  of  Justice  Building  Act 

Amendment;    to   amend  the 

Courts    of  Justice    Building 

Act,  1865  (28  &  29  Vict.  c.  48.)    29.    E. 
Criminal  Law  Amendment;   to 

amend  the  Criminal  I^aw  as  to 

Indecent  Assaults  on  Young 

Persons  ...    45.    E.  &  I. 

Customs  Offices  (Holidavs).   See 

Revenue  Offices  Holidays. 


Deaths  Re^^istration;  to  amend 
the  Law  m  Ireland  relating  to 
the  Registration  of  Births  and 
Deaths 

Debtors  (Scotland);  to  abolish 
Imprisonment  for  Debt,  and 
to  provide  for  the  better  Pun- 


-    13.    L 


ishment  of  Fraudulent  Debtors 
in  Scotland;  and  for  other 
purposes 

Definition  of  Time  in  Acts  of 
Parliament,  &c. ;  to  remove 
doubts  as  to  the  meaning  of 
Expressions  relative  to  Time 
occurring  in  Acts  of  Parlia- 
ment, Deeds,  and  other  legal 
Instruments   -  .  - 

Distress  in  Ireland.  See  Relief 
of  Distress  in  Ireland. 

Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876.  See 
Local  Government  Boards 
Orders  Confirmation  (c). 

Drainage  and  Improvement  of 
Lands;  to  amend  the  Law 
relating  to  the  powers  of 
Drainage  Boards  in  Ireland  to 
construct  Works  outside  the 
Limits  of  their  Districts 

Provisional  Orders  Con- 
firmation; to  confirm  a  Pro- 
visional Order  under  the 
Drainage  and  Improvement 
of  Lands  (Ireland)  Act,  1863 
(26  &  27  Vict.  c.  88.),  and  the 
Acts  amending  the  same  [re- 
lating to  the  Garristown  and 
Delvin  River  Drainage  Dis- 
trict] -  -  . 

to  confirm  a  similar  Order 

! relating  to    the    Currygrane 
)rainage  District] 

to  confirm  oc^in  similar 

Orders  [relating  to  the  Upper 
Silver  Drainage  District] 
to  confirm  a  similar  Order 


Cliap. 


-    34.    S. 


9.     U.K. 


-    27.     I. 


-    m.     I. 


•     XXXV.      I. 


clxxvii.    I. 


-    cciv.    I. 


[relating  to  the  Lough  and 
River  Erne  Drainage  and 
Navigation  District]  - 
—  See  aUo  Land  Drainage 
Order  Confirmation.  Mulkear 
Drainage  District. 


Education  and  Schools ;  to  make 
further  provision  as  to  Byelaws 
respecting  the  attendance  of 
Children  at  School  under  the 
Elementary'  Education  Acts    -    23.    R. 

Education  Department  Orders 
Confirmation ;  to  confirm  cer- 
tain Provisional  Orders  made 
by  the  Education  Department 
under  the  Elementary  Educa- 
tion Act,  18/0  (33  &  34  Vict, 
c.  75.),  to  enable  the  School 
Boards  for  Cardiff,  Liverpool, 
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Southampton,  and  Walton-on- 

Thames  to  put  in  force  the 

Lands  Clauses  Consolidation 

Act,     1845,    and    the    Acts 

amending  the  same     -  -    clir.     £. 

Education    Department    Orders 

Confirmation;    to   confirm    a 

similar  Order  to    enable   the 

School  Board  for  London  to 

put  in  force  the  Lands  Clauses 

Consolidation  Act,  1845,  &c.  -    ccv.    £. 
Elementary  Education  Acts.    See 

Education  and  Schools.    Edu- 
cation    Department     Orders 

Confirmation. 
Employers'  Liability ;  to  extend  ' 

and  regulate  the  Liability  of 

Employers  to  make  Compen- 
sation for    Personal    Injuries 

suffered  by  Workmen  in  their 

service  -  •  -    42.    U.K. 

Epping  Forest;  to  continue  for 

a  limited  period    the  Powers 

of  the   Arbitrator   under  the 

Epping  Forest  Act,  1&78  (41 

&42  Vict.  c.  ccxiii.)»  and  to 

amend  that  Act  -  -    cxxx.    E. 

Exchequer  Bills  and  Bonds ;  to 

raise  the  sum  of  1,500,000/.  by 

Exchequer  Bonds,  Exchequer 

Bills,  or  Treasury  Bills,  for  the 

Service  of  the  year  ending  the 

31st  March  1881         -  -    21.     U.K. 

Excise.    See  Inland  Revenue. 
Expiring  Laws  Continuance ;  to 

continue     various      expiring 

Laws  -  -  -  -    48.    U.K. 


Factors  (Judicial) ;  to  provide  for 
the  appointment  of  Judicial 
Factors  in  Sheriff  Courts  in 
Scotland         -  -  -      4.     S. 

Females,  Assaults  on ;  to  amend 
the  Criminal  Law  as  to  In- 
decent Assaults  on  Young 
Persons  -  -  -    45.    E.  &  I. 

Fraudulent  Debtors;  to  abolish 
Imprisonment  for  Debt,  and 
to  provide  for  the  better  pun- 
ishment of  Fraudulent  Debtors 
in  Scotland;  and  for  other 
purposes         -  -  -    34.    S. 


Game  (Hares  and  Rabbits) ;  for 
the  better  protection  of  Occu- 
piers of  Land  against  ii^ury 
to  their  Crops  from  Ground 
Game  -  -  -  -    4/.    U.K. 


Gas  and  Water  Orders  Confirma- 
tion; for  confirming  certain 
Provisional  Orders  made  by  the 
Bo^rd  of  Trade  under  the  Gas 
and  Water  Works  Facilities 
Act,  1870  (33  &  34  Vict.  c.  70.), 
relating  to  Chew  Magna  Gas, 
(jarstang  Gas,  Halstead  Gas, 
Harro^te  Gas,  Holywell  Gas, 
Long  Eaton  Gas,  Trowbridge 
Gas,  Broadstairs  Water,  East 
Blatchington  and  Seaford  Wa- 
ter, Gisborough  Water,  Har- 
rogate Water,  I^uton  Water, 
Newhaven  and  Denton  Water, 
Norwood  (Middlesex)  Water, 
and  Pwllheli  Water    .- 

— ~  See  also  Local  Goveniment 
Board's  Orders  Confirmation 

(«). 

Genend  Pier  and  Harbour  Act, 
1861.    See  Pier  and  Harbour 
Orders  Confirmation, 
eneral  Police  and  Improvement 

G  (Scotland)  Orders  Confirma- 
tion ;  to  confirm  a  Provisional 
Order  under  the  General  Po- 
lice and  Improvement  (Scot- 
land) Act,  1862  (25  &  26  Vict, 
c.  101.),  relating  to  the  Burgh 
of  Broughty  Ferry 

—  to  confirm  a  similar  Order 
relating  to  Forfar  Gas 

Glebe  Loan  Acts(Ireland)  Amend- 
ment; to  amend  the  Glebe  Loan 
Acts  (33  &  34  Vict.  c.  112..  34 
&  35  Vict.  100.,  38  &  39  Vict, 
c.  30.,  and  41  &  42  Vict, 
c.  6.)  - 

Grain  Cargoes ;  to  provide  for  the 
safe  carriage  of  Grain  Cargoes 
by  Merchant  Shipping 

Grants  under  the  Great  Seal.  See 
Great  Seal. 

Great  Seal;  to  amend  the  Law 
respecting  the  Manner  of  pas- 
sing Grants  under  the  Great 
Seal,  and  respecting  Officers 
connected  therewith    - 

Ground  Game;  for  the  better 
protection  of  Occupiers  of  Land 
against  injury  to  their  Crops 
from  Ground  Game    - 


Chap. 


-    Ixi.    E. 


xxxix.     S. 


-    clxxvi.     S. 


Hares  and  Rabbits.   See  Ground 

Game. 
Highways  and  Locomotives  Act, 

1878.    See  Local  Government 

Board's  Orders  Confirmation 

(6). 


2.     I. 


43.     U.K. 


10.    U.K. 


-    47.     U.K. 
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Holidays  (Revenue  Offices);  to 

make  provision  for  Holidays 

in   the   Customs  and  Inland 

Revenue  Offices  in  Scotland  -     17.    S. 

House  Duties.  See  Inland  Re- 
venue. 

House  Occupiers  in  Counties  Dis- 
qualification Removal ;  to 
amend  the  Representation  of 
the  People  (Scotland)  Act, 
1868  (31  &  32  Vict.  c.  48.)     -     6.    S. 

Imnrisonment   for    Debt.     See 

Debtors  (Scotland). 
Improvement    of    Lands.     See 

Drainage  and  Improvement  of 

Lands. 
IncloBure,  &c.  Orders  Confirma- 
tion ;  to  confirm  (in  pursuance 

of  a  Report  of  the  Inclosure 

Commissioners    for    England 

and    Wales)  the    Provisional 

Order  for  the    regulation   of 

certain  Lands  known  as  Ab- 

botside  Common,    situate    in 

the  parish  of  Aysgarth  (York)     Ixiv.    E. 

—  to  confirm  a  similar  Order 
for  the  regulation  of  certain 
Lands  known  as  Clent  Hill 
Common,  situate  in  the  parish 

of  Clent  (Worcester)  -  -    Ixxxi.     E. 

—  to  confirm  a  similar  Order 
for  the  inclosure  of  certain 
lands  known  as  Hendy  Bank 
Conunon,  situate  in  the  parish 

of  Cefiillys  (Radnor)   -  -    Ixxxvii.    E. 
to  confirm  a  similar  Order 

for  the   inclosure    of  certain 

Lands  known  as  the  Common 

Fields,  the  Common  Meadow 

Lands,  the  Cow  Common,  the 

Green,  the  Meres,  Baulks,  and 

other  waste  lands,  situate  in  the 

parish  of  Steventon  (Berks)    -    Ixxxviii.    £. 
— ^  to  confirm  a  similar  Order 

for  the   inclosure   of   certain 

Lands  known  as  Llandegley 

Rhos  Common,  situate  in  the 

the  parish  of  Glascwm  (Rad- 
nor)   -  -  -  - 
— ^to  confirm  similar  Orders 

for  the  regulation  of  certain 

Lands  forming    part  of   the 

Lisard  Common,  and  situate 

in  the  parish  of  Landewednack 

(Cornwall) ;  and  for  the  inclo- 
sure of  certain    other    lands 

forming  the  remainder  of  the 

said  conmion  - 

—  to  confirm  a  similar  Order 


-    Ixxxix.    E. 


-    45.    E.&L 


-    16.    U.K. 


-    19.    U.K. 


-    xo.    £. 


Chapi. 
for  the  inclosure   ol   certain 
lands  known  as  Lbnlair  Hills, 
situate  in  the  parish  of  LladTair 
Waterdine  (Salop)      •  -    exxxiii.    E. 

Income  Tax.     See  Inland  Re- 
venue. 
Indecent  Assaults  on  Females; 
to  amend  the  Criminal  Law  as 
to  Indecent  Assaults  on  Young 
Persons 
Industrial  Schools  Acts  Amend- 
ment;   further  to  amend  the 
Industrial  Schools  Act»  1866 
(29  &  30  Vict.  c.  118.),  and  the 
Industrial  Schools  Act  (Ire- 
land),  1868  (31  &   32  Vict, 
c.  25.) 
Inhabited  House  Duties.     See 

Inland  Revenue. 
Inland  Revenue;  to  eonsolidate 
Enactments  relating  to  certain 
Taxes  and  Duties  under  the 
Management  of  the  Board  of 
Inland  Revenue.  [Land Tax; 
Inhabited  House  Duties ;  Pro- 
perty and  Income  Tax] 

to  repeal  ^e  duties  on  Malt^ 

to  grant  and  alter  oertun  duties 
of  Inland    Revenue,  and   to 
amend  the  Laws  in  relation  to 
certain  other  duties.    [Malt; 
Brewers  and  Excise  Dtity  on 
Beer;  Sale  of  Liquors  by  Re- 
tail; Income  Tax;  Stamps]  -    20.    U.K. 
—  to  consolidate  and  amend 
the  Law  relating  to  the  Manu- 
fSscture  and  Sale  of  Spirits      -    24.    U.K. 
Inland  Revenue  Offices  (Holi- 
dm).     See    Revenue   Offices 
(Holidays). 
Interments;  to  amend  the  Burial 

Laws  -  .  - 

Ireland,  Acts  relating  exclusively 
to.  See  Births  and  Deaths  Re- 
gistration. Census.  County 
Court  Jurisdiction  in  Lunacy. 
Drainage  and  Improvement  of 
Lands.  Glebe  Loan  Acts. 
Irish  Loans.  Kinsale  Harbour. 
Local  Government  Board's 
(Ireland)  Orders  Confirmation. 
Mulkear  Drainage  District. 
Railways  Construction  Facili- 
ties. Relief  of  Distress  in 
Ireland. 

Irish  Loans;  to  explain  and 
amend  Sections  seven,  thirteen, 
and  fourteen  of  the  Relief  of 
Distress  (Ireland)  Amendment 
Act,  1880  (43  &  44  Vict  c.  14.)    44.    L 


-    41.    E. 


43  &  44  VICTORIA,  1880. 
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Irish  Loans.  See  also  Relief  of 
Distress  in  Ireland. 

Isle  of  Man  Loans ;  to  provide 
for  the  raising  of  Loans  on 
behalf  of  the  Isle  of  Man        -      8. 


U.K. 


Judicial  Factors;  to  provide  for 

the    appointment  of   Judicial 

Factors   in  Sheriff  Courts   in 

Scotland  -  -  -      4.    S« 

Justice^  Administration  of.    See 

Bastardj.    Births  and  Deaths 

Re^stration.      County  Court 

Jurisdiction  in  Lunacy.  Courts 

of     Justice     Building     Acts 

Amendment.      Criminal  Law 

Amendment.  Employers'  Lia- 
bility. Expiring  Laws  Con- 
tinuance.  Fraudulent  Debtors. 

Indecent  Assaults  on  Females. 

Industrial  Schools  ActsAmend- 

ment.      Merchant    Shipping. 

Sheriff   Courts.     Wild    Birds 

Protection. 

Kinsale  Harbour;  to  make 
further  provision  with  respect 
to  the  powers  of  the  Commis« 
sioners  for  Public  Works  in 
Ireland  in  relation  to  a  grant 
and  loan  for  the  Improvement 
of  Kinsale  Harbour,  and  to 
enable  the  Town  Commis- 
sioners of  Kinsale  to  guarantee 
a  .loan  and  levy  rates  for  the 
purposes  of  such  Improvement    clxxiv,    I. 

Land  Drainage  Order  Confirma- 
tion ;  to  confirm  a  Provisional 
Order  under  the  Land  Drain- 
age Act,  1861  (24  &  25  Vict, 
c.  133.)»  relatinff  to  Frodsham 
and  Helsby  Improvements, 
situated  in  the  parish  of  Frods- 
ham (Chester)  -  .  •    Ijouui.    £. 

See  also  Drainage  and  Im- 
provement of  Lands. 

Land  Tax.  See  Taxes  Manage- 
ment. 

Leith  Improvement  Scheme;  to 
confirm  a  Provisional  Order  of 
one  of  Her  Majesty's  Principal 
Secretaries  of  State  (under  the 
Artizans  and  Labourers  Dwell- 
ings Act,  1876),  for  the  Im- 
provement of  Unhealthy  Areas 
m  the  Parliamentary  Burgh  of 
Leith  -  -  -  -    clxxv,    E. 

Liquors,  Sale  oL  See  Inland 
Kevenue. 


Local      Government       Board's 
Orders  Confirmation  :— 


Chap. 


(a)  Gas  and   Water  Works 

Facilities  Act,  1870, 
and  Public  Health 
Jet,  1876 : 

—  to  confirm  a  Provisional 
Order  of  the  Local  Govern- 
ment Board  under  the  pro- 
visions of  the  Gas  and  Water 
Works  Facilities  Act,  18/0 
(33  &  34  Vict.  c.  70.),  and  the 
Public  Health  Act,  1876 
(38  &  39  Vict.  c.  66.),  relating 

to  the  Borough  of  Conway      -    xxxiii.    E. 

(b)  Highways     and     Loco^ 

motives  Act,  1878 : 

—  to    confirm   a    Provisional 


Order  of  the  Local  Government 
Board  under  the  provisions  of 
the  Highways  and  Locomotives 
(Amendment)  Act,  18/8 
(41  &  42  Vict.  c.  77.),  relating 
to  the  County  of  Salop  -    xxxiv. 

(c)  Poor   Law  Acts,  1867, 
4-c. : 
—  to    confirm   a   Provisional 


Order  of  the  Local  Government 
Board  under  the  provisions  of 
the  Poor  Law  Amendment  Act, 
1867  (30  &  31  Vict.  c.  106.), 
relating  to  the  City  of  Canter- 
bury, and  an  Older  of  the 
Local  Government  Board 
under  the  provisions  of  the 
Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61.),  as 
amended  and  extended  by  the 
Poor  Law  Act,  1879  (42  &  43 
Vict.  c.  12.),  relating  to  the 
Parishes  of  Bepton,  Chithurst, 
Famhurst,  Iping,  Kirdford, 
Linch,  Linchmere,  Lodsworth, 
Lurgashall,  Selham,  Stedham, 
Terwick,  Trotton,  and  Wool- 
beding,  and  to  the  Tything  of 
North  Ambersham 
—  to  confirm  an  Order  of  the 
Local  Government  Board 
under  the  provisions  of  the 
Divided  Parishes  and  Poor 
Law  Amendment  Act,  1876 
(39  &  40  Vict.  c.  61.),  as 
amended  and  extended  by  the 
Poor  Law  Act,  1879  (42  &  43 
Vict.  c.  12.),  relating  to  the 
Parishes  of  Bowers  Gifford, 
Hadleigh,     Laindon,    Leigh, 


E. 


-    Ix.    E. 
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Chap. 


-    xciii.     £• 


North  Benfleet,  Pitsea,  Prittle- 
well.  South  Benfleet,  South- 
church,  and  Vange 

Local       Government       Board's 

Orders  Confirmation : — 
(rf)  Public  Health  Act,  1875 : 
—  to    confirm     certain    Pro- 
visional  Orders  of  the  Local 

Government  Board  relating  to 

the  Boroughs  of  Abin^^don  and 

Beverley,  the  Local  Govern- 
ment District  of  Briton  Ferry, 

the  Borough  of  Burnley,  the 

Local  Government  District  of 

Buxton,     the      Borough     of 

Cardigan,  the  Town  of  Hove, 

the  City  of  Manchester,  the 

Improvement  Act  District  of 

Middleton     and    Tonge,   the 

Boroughs    of    Newbury    and 

Southport,  the  Improvement 

Act  District  of  West  Hartle- 
pool, and  the  Local  Govern- 
ment District  cf  Wirksworth  -    xxxvL    £. 
to  confirm  certain  similar 

Orders  relating  to  the  Im- 
provement    Act    District   of 

Abergavenny,  the  Local  Gro- 

vernment  Districts  of  Baldock, 

Bredbury,  Bromsgrove,  Cuck- 

field,  and    Ebbw    Vale,    the 

Hanley,    Stoke,    and  Fenton 

Joint  Hospital    District,    the 

Local  Government  District  of 

Heckmondwike,  the  Borough 

of  Pembroke,  and  the  Local 

Government  Districts  of  Swin- 
don, New  Town  and  Withing- 

ton      -  -  - 

to  confirm  certain  similar 

Orders  relating  to  the  Rural 

Sanitary  Districts  of  the  Amer^ 

sham,  Ashby-de-la-Zouch,  and 

Basford  Umons,  the  Borough 

of  Chard,  the  Local  Govern- 
ment District  of  Crovdon,  the 

Borough  of  Cheltenham,  the 

Rural  banitar^  District  of  the 

Hendon    Union,    the    Local 

Government  Districts  of  Horn* 

sey  and  Leyton,  the  City  of  Lin- 
coln, the  Borough  of  Plymouth, 

the  Local  Government  District 

of  Redditch,  the  Rural  Sanitaiy 

District  of  theShardlow  Union, 
and  the  Local  Board  of  Health 

District  of  Woolwich  -  -    lix.    £. 

—  to  confirm  certain  similar 

Orders  relating  to  the  Local 

Government  District  of  Ash* 


-    Iviii.    E. 


ford,  the  Improvement  Act 
Dis^ct  of  Bournemouth,  the 
Urban  Sanitary  District  of 
Folkestone,  the  Local  Govern- 
ment Districts  of  Ilfracombe 
and  Mirfield,  the  Rural  Sani- 
tary District  of  the  Reigste 
Union,  and  the  Port  of  Wis- 
bech   -  -  - 

to  confirm  certain  similar 

Orders  relating  to  the  Rural 
Sanitaiy  District  of  the  Alnwick 
Union,  the  Borough  of  Barns- 
ley,  the  Local  Government 
District  of  Brentford,  the 
Rural  Sanitary  District  of  the 
Durham  Union,  the  Local 
Government  Districts  of  Ealing, 
East  Dereham,  and  Mountain 
Ash,  the  Boroughs  of  New- 
castle-under-Lyme  and  Pen- 
zance, the  Rural  Sanitary 
Districts  of  the  Rothbury  and 
Settle  Unions,  and  the  Local 
Government  District  of  Tor- 
quay   -  - 

—  to  confirm  certain  similar 
Orders  relating  to  the  Borough 
of  Kingston-upon-HuU  and  the 
Improvement  Act  District  of 
Ramsgate         ... 

—  to  confirm  certain  similar 
Orders  relating  to  the  Borough 
of  Aberavon,  the  Local  Govern- 
ment District  of  Ashton-in- 
Makerfield,  the  Cij^  of  Can- 
terbury, the  Local  Grovernment 
District  of  Cleator  Moor,  the 
Borough  of  Congleton,  the 
Local  Government  District  ot 
Homcastle,  the  City  of  Lincoln, 
the  Local  Government  District 
of  littlehampton,  the  Improve- 
ment Act  District  of  Llandudno, 
the  Local  Government  Dis- 
tricts of  Ossett-cum-Gaw- 
thorpe  and  Oswaldtwistle,  the 
City  of  Saint  Alban,  and  the 
Borough  of  Sunderland 

—  to  confirm  certain  similar 
Orders  relatuig  to  the  Local 
Government  District  of  East- 
bourne, the  Improvement  Act 
District  of  Heme  Bay,  tiie 
Local  Government  Distncts  of 
Northwich  and  Pudsey,  the 
Improvement  Act  District  of 
Ramsgate,  and  the  Local 
Government  Diatriot  of  West 
Ham   - 


Ch»p. 


-    Ixii.    E. 


-    Ixxxiii.    E. 


-    Ixxxiv.    £. 


-    ]xxx\i.    £. 


•    cxxxiL    E. 
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Local  Government  Board's 
Orders  Confirmation ;  to  con- 
firm certain  similar  Orders 
relating  to  the  Improvement 
Act  District  of  Betnesda,  the 
Borough  of  Birmingham,  the 
Local  Government  District  of 
Haworth,  the  Lower  Thames 
Valley  Main  Sewerage  District, 
the  Borough  of  Rochdale,  the 
Rochester  and  Chatham  Joint 
Hospital  District,  the  Boroughs 
of  Rotherham,  Stockton,  and 
Middlesbrough,  and  the  City 
of  York 

Local  Government  Board's  (Ire- 
kmd)  Orders  Confirmation ;  to 
confirm  certain  Provisional 
Orders  of  the  Local  Govern- 
ment Board  for  Ireland,  under 
Uie  Public  Health  (Ireland) 
Act,  1878  (41  &  42  Vict.  c.  62,), 
relating  to  the  town  of  Ballin- 
asloe,  and  to  the  Ballymacor- 
mick  Burial  Ground,  and  to 
the  towns  of  Clonmel  and 
Tralee ;  and  to  Waterworks  in 
the  town  of  Wicklow  - 

to  confirm  certain  similar 
Orders  relating  to  the  towns  of 
Banbridge^  Monaghan  ,Thurles, 
and  Trim,  and  to  Waterworks 
in  the  town  of  Kinsale,  and  to 
the  Sknle  Bog  United  District  xl.  I. 
—  to  confirm  certain  similar 


-    xxxvni. 


I. 


Orders  relating  to  a  new  Street 
in  Dublin,  and  to  Waterworks 
in  the  town  of  Fermoy 

to  confirm  a  certain  Pro- 


-    Ixiii.    I. 


visional  Order  of  the  Local 
Government  Beard  for  Ireland 
made  under  the  Artisans  and 
Labourers  Dwellings  Improve- 
ment Act,  1876  (38  &  39  Vict, 
c.  36. )»  relating  to  the  city  of 
Dublin ;  and  a  certain  Pro- 
visional Order  of  the  said 
Board  made  under  the  Public 
Health  (Ireland)  Act,  1878 
(41  &  42  Vict.-c.  52.),  relating 
to  Waterworks  in  the  city  of 
Armagh 

Lunacv;  to  confer  Jurisdiction 
in  Lunacy  upon  the  County 
Courts  in  Ireland  in  certain 


-    dxxi.    I. 


cases  - 


.    39.    L 


8.    U.K. 


S. 


Chap. 
Man,  Isle  of;  to  provide  for  the 
raising  of  Loans  on  behalf  of 
the  IiHe  of  Man 
Married  Women's  Policies  of 
Assurance ;  to  extend  to  Soot- 
land  the  Facilities  for  efPecting 
Policies  of  Assurance  for  the 
Benefit  of  Married  Women  and 
Children  now  in  force  in 
England  and  Ireland  -  -    26. 

Merchant  Seamen;  to  amend  the 
Law  relating  to  the  Payment 
of  Wages  and  Rating  of  Mer- 
chant Seamen-  -  -  16.  U.K. 
Merchant  Shipping;  to  amend 
the  Merchant  Shipping  Act, 
1854  (17  &  18  Vict.  c.  104.), 
as  to  joint  Owners  of  Ships    -     18.    U.K. 

to  amend    the     Merchant 

Shipping  Act,  1854,  so  far  as 
regards  certain  Fees  and  Ex- 
penses and  Sums  receivable 
and  payable  by  the  Board  of 
Trade  -  -  -  -    22. 

to    provide   for    the    safe 


U.K. 


Malt  Duties ;  to  repeal  the  Duties 
on  Malt,  &c.  -  -  -    20.    U.K. 


carriage  of  Grain  Cargoes  by 

Merchant  Shipping     -  -    43.    U.K. 

Metropolis  Improvement  Scheme; 
to  confirm  the  Provisional 
Order  of  one  of  Her  Majesty's 
Principal  Secretaries  of  State 
(under  the  Artizans  and  La- 
bourers Dwellings  Act,  1875), 
for  the  modification  of  the 
Metropolis  (High  Street,1sling- 
ton)  Improvement  Scheme     -    cxxxi.    E. 

Metropolitan  Board  of  Works; 
for  further  amending  the  Acts 
relating  to  the  raising  of  Money 
by  the  Metropolitan  Board  of 
Works ;  and  for  other  purposes 
relating  tliereto  -  -    25.     E. 

Metropolitan  Commons  Acts ; 
to  confirm  a  Scheme  under  the 
Metropolitan  Commons  Act, 
1866  (29  &  30  Vict.  c.  122.), 
and  the  Metropolitan  Com- 
mons Amendment  Act,  1869, 
(32  &  33  Vict.  c.  107.),  relating 
to  Staines  Commons  -  -    xxxvii.     E. 

Money  Orders ;  relating  to  Post 
Office  Money  Orders  -  -    33.    U.K. 

Mulkear  Drainage  District;  to 
enable  the  Conunissioners  of 
Public  Works  in  Ireland  to 
lend  the  sum  of  One  thousand 
pounds  to  the  Mulkear  Drain- 
age District  Board      •  -    ccvi.    I. 
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.    Ixxxv,    U.K. 


Chap. 

Oxford  and  Cambridge  Univer- 
sities ;  to  authorise  the  Exten- 
sion and  further  Limitation  of 
of  the  Tenures  of  certain  Uni- 
versity and  College  Emolu- 
ments limited  or  to  be  limited 
bv  orders  of  the  Oxford  and 
Cfambridge  Commissioners      -    11.    E. 

— ^-  to  amend  the  Universities 
and  College  Estates  Act,  1858, 
(21  &  "^  Vict.  c.  44.)  -    46.    E. 

Pier  and  Harbour  Orders  Con- 
firmation; to  confirm  certain 
Provisional  Orders  made  by 
the  Board  of  Trade  under  the 
General  Pier  and  Harbour  Act, 
1861  (24  &  25  Vict.  c.  45.), 
relating  to  Aldrington,  An- 
struther,  Bouldnor^Broadstairs, 
Carrickfergus,  Castle  Bay 
(Barra),  Llandudno,  andTralee 
and  Fenit ;  and  to  amend  the 
Cattewater  Harbour  Order, 
1876  (39  &  40  Vict.  c.  xl.) 

Policies  of  Assurance ;  to  extend 
to  Scotland  the  Facilities  for 
effecting  Policies  of  Assurance 
for  the  Benefit  of  Married 
Women  and  Children  now  in 
force  in  England  and  Ireland  -    2^.    S. 

Poor — Poor  I^w;  to  extend  the 
Union  Assessment  Committee 
Acts  to  single  parishes  under 
separate  Boards  of  Guardians 

-— —  to  render  valid  certain  Gra- 
ders in  Bastardy 

Poor  Law  Acts,  1867,  &c.  See 
Local  Government  Board's 
Orders  Confirmation  (c). 

Population  of  United  Kingdom. 
Set  Census. 

Post  Office;  relating  to  Post 
Office  Money  Orders    - 

to    enable  Her    Majesty's 

Postmaster-General  to  enlarge 
and  acquire  a  site  for  the  Soutn- 
westem  (of  London)  District 
Post  Office 

Property  Tax.  See  Inland  Re- 
venue. 

Provisional  Orders  Confirmation. 
See  Drainage,  &c.  of  Lands 
(Ireland).  Education  Depart- 
ment. Gas  and  Water.  Uene- 
nd  Police  and  Improvement 
(Scotland).  Indosure,  && 
Land  Drainage.  Leith  Im- 
provement. Local  Government 
Board.      Local   Government 


7.    E. 


-    32.    E. 


-    33.    U.K. 


-    xciv.    E. 


Chap. 
Board   (Ireland).     Metropolis 
Improvement.      Metropolitan 
Coounons.    Piers  and   Har- 
bours.   Public  Health  (Scot- 
land).   Tramways. 

PubUc  Health  Act,  1875.  Set 
Local  Crovemment  Board's 
Orders  Confirmation  (a)  {d), 

PubUc  Health  (Ireland)Act,  187B. 
See  Local  Government  Board's 
(Ireland)  Orders  Confirma- 
tion. 

PubUc  Health  (Scotland)  Act, 
1867 ;  to  confirm  a  Provisional 
Order  made  under  the  Public 
Health  (Scotland)  Act,  1867 
(30  &  31  Vict.  c.  101.),  relating 
to  the  Borough  of  Lanark      »    zd.    S. 

to  confirm  a  similar  Order 

relating  to  the  Parish  of  Blan- 

tyre     -  -  -  -     xcii.    S. 

Public  Works  Loans;  to  appoint 
Public  Works  Loan  Conmiis- 
sioners ;  to  grant  Money  for 
the  purpose  of  Loans  by  the 
Pubbc  Works  Loan  Commis- 
sioners and  the  Comnussionen 
of  Public  Works  in  Ireland; 
and  for  other  purposes  relating 
to  Loans  by  those  Commis- 
sioners -  •  -      1.    U.K. 

See  also  Kinsale  Harbour. 

Mulkear    Drainage    District. 
Relief  of  Distress  in  Ireland. 

Rabbits  and  Hares.  See  Ground 
Game. 

Railways  Construction  Facilities ; 
to  amend  the  Railways  Con- 
struction Facilities  Act,  1864 
(27  &  28  Vict.  0.  121.) 

R^stration  of  Birtiis  and 
Deaths ;  to  amend  the  Law  in 
Ireland  relating  to  the  Regis- 
tration of  Births  and  Deaths  • 

Relief  of  Distress  in  Ireland;  to 
amend  the  Rdief  of  Dislnsa 
(Ireland)  Act,  1880  (43  Viot 
c.  4.) ;  and  for  other  purposes 
relating  thereto 

to  explain  and  amend  the 

Act  42  &  43  Vict  c.  14. 

to  amend  the  Railways  Con- 


.    31.    L 


13.    L 


-    14.    I. 


.    44.    L 


struction  Facilities  Act»  1864 
(27  &  28  Vict  c.  121.) 
Representation  of  the  Peonle 
(Scotland) ;  to  amend  the  Re- 
presentation of  the  People 
(Scotknd)  Act,  1868  (31  &  32 
Vict,  c  48.)     - 


.    31.    L 


6.    S. 


43  &  44  VICTOHIA,  1880. 
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Chap. 
Revenue    Offices   Holidajrs;   to 
make  provisioD  for    Holidays 
in  the  Customs  and    Inland 
Revenue  Offices  in  Scotland  -    17*    S. 


Savings  Banks;   to  amend  the 

Sa^gs  Banks  Acts  (26  &  27 

Vict,  c,  25.,  and  26  &  27  Vict. 

c.  87.)  -  -  -    36.    U.K. 

Schools.      See    Education   and 

Schools.       Industrial    School 

Acts  Amendment. 

Scotland,  Acts  relating  ex- 
clusively to.  See  Census. 
Dehtors.  General  Police  and 
Improvement.  House  Occu- 
piers in  Counties,  &c.  Judicial 
Factors.  Married  Women's 
Policies  of  Assurance.  Public 
Health  (Scotland)  Act. 
Revenue  Offices  Holidays. 
Sheriff  Courts. 

Sea  Birds  Protection ;  to  amend 
the  Laws  relating  to  the  Pro- 
tection of  Wild  Birds  -  -    35.    U.K. 

Seamen's  Wages ;  to  amend  the 
Law  relating  to  the  Pavment 
of  Wages  and  Rating  of  Mer- 
chant Seamen- 


.    16.    U.K. 


Sheriff  Courts  (Scotland) ;  to  pro- 
vide for  the  appointment  of 
Judicial  Factors  in  Sheriff 
Courts  in  Scotland 


4.    S. 


South-western  (of  London)  Dis- 
trict Post  Office;  to  enable 
Her  Majes^'s  Postmaster- 
General  to  enlarge  and  acquire 
a  site  for  the  South-western  (of 
London)  District  Post  Office  -    xciv.    E. 

Spirits;  to  consolidate  and 
amend  the  Law  relating  to  the 
Manufacture  and  Sale  of 
Spirits  -  -  -    24.    U.K. 

See  also  Inland  Revenue. 

Staines  Conunon.  See  Metro- 
politan Commons  Acts. 

Stamps.     See  Inland  Revenue. 

Statutes  Continuance;  to  con- 
tinue various  expiring  Laws  -    48.    U.K. 

—  See  oho  Turnpike  Acts 
Continuance. 

Statutes  (Definition  of  I'ime) ;  to 
remove  doubts  as  to  the  mean- 
ing of  Expressions  relative  to 
Time  occurring  in  Acts  of 
Parliament,  Drads,  and  other 
legal  instruments        -  -      9.    U.K. 

Voi«  LIX. — Law  Jovr.  Stat. 


Cliap. 
Taxes  Management;  to  con- 
solidate enactments  relating  to 
certain  Taxes  and  Duties  under 
the  Management  of  the  Board 
of  Inland  Revenue.  [Land 
Tax ;  Inhabited  House  Duties ; 
Property  and  Income  Tax]      -    19.    U.K. 

Time,  Definition  of.  See  Statutes 
(Definition  of  Time). 

Tramways  Orders  Confirmation ; 
for  confirming  certain  Pro- 
visional Orders  made  by  the 
Board  of  Trade  under  the 
Tramways  Act,  1870  (.S3  &  34 
Vict.  c.  /8.)>  relating  to  Bath 
Traniways,Birkdale  and  South- 
port  Tramways,  Bristol  Tram- 
ways (Extensions),  Cambridge 
Street  Tramways  (Extension), 
Cardiff  District  and  Penarth 
Harbour  Tramways,  Croydon 
Street  Tramways  (Extensions), 
Darlington  IVamways,  Dudley, 
Sedgley,  and  Wolverhampton 
Tramways,  Ipswich  Tramways 
(Extensions),  Llanelly  Tram- 
ways, Merthyr  Tramways, 
Peterborough  Tramways,  Staf- 
fordshire Tramway8(  Aaditional 
Powers),  Stockton-on-Tees  and 
District  Tramways,  Sunder- 
land Tramways  (use  of  Me- 
chanical Power),  Withington 
Local  Board  'Iramways,  and 
Wolverhampton  Tnmways 
(use  of  Mechanical  Power) 

—  for  confirming  certain 
similar  Orders  rdating  to 
Birmingham  and  Aston  Tram- 
ways, Blackpool  St.  AnneVon- 
the-Sea  and  Lytham  Tramways, 
Bradford  Corporation  Tram- 
ways, Carlisle  and  District 
Tramways,  Folkestone,  Sand- 
gate,  and  Hvthe  Tramways, 
North  Staffordshire 'iVam ways, 
Rothesay  Tramways,  Walsall 
and  District  Tramways,  Wal* 
ton-on-the-Hill  Tramways,  and 
Woolwich  and  Plumstead 
Tramways 

Treasury  Bills.  See  Exchequer 
Bills  and  Bonds. 

Turnpike  Acts  Continuance;  to 
continue  certun  Turnpike 
Acts,  and  to  repeal  certain 
other  Turnpike  Acts;  and  for 
other  purposes  connected 
therewith         -  -  -    12.    £. 


dxxii.    E. 


-    clxxiii.    E. 
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Union  Assessment;  to  extend 
the  Union  Assessment  Com- 
mittee Acts  to  single  parishes 
under  separate  Boards  of 
Guardians       .  -  - 

Universities  of  Oxford  and  Cam- 
bridge; to  authorise  the  fix- 
tension  and  further  Limitation 
of  the  Tenures  of  certain  Uni- 
versity and  College  Emolu- 
ments limited  or  to  be  limited 
by  orders  of  the  Oxford  and 
Cambridge  Commissioners 


Cliap. 


7.    E. 


II.    E. 


Cbmp, 
Universities  and  College  Estates ; 
to  amend  the  Universities  and 
College    Estates    Act,     1858 
(21  &  22  Vict.  c.  44.)  -  -    46. 


E. 


Wild     Birds      Protection ;     to 

amend  the    Laws  relating  to 

the  Protection  of  Wild  Birds  -    35.     U.K. 
Workmen,  Compensation  to.  See 

Employers'  Liability. 

Young  Persons;  to  amend  the 
Criminal  Law  as  to  Indecent 
Assaults  on  Young  Persons    -    45.     E.  &  I. 
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TABLES 


gHOWINO 


THE   EFFECT    OF   THE    SESSION'S    LEGISLATION. 


Tablr  a. — Acts  of  43  &  44  Vict,  (in  order  of  Chapter),  showing  their  eflPect  on  former  Acts. 

Tablb  B. — Acts  of  former  Sessions  (in  chronological  order)  Repealed  and  Amended  by  Acts  of 

43  &  44  Vict. 


(A.) 
Acts  of  43  &  44  Vict,  (in  order  of  Chapter),  showing  their  effect  on  former  Acts. 


Oh. 

1.  Public  Works  Loans    {;U.K.] 

Appoints  Commissioners   for  five   years 

under  38  &  39  Vict.  c.  89.,    Public 

Works  Loans  Act,  1875. 
Remits  interest  on  loans  to  Anstruther 

Harbour   Commissioners,  incorporated 

by  23  &  24  Vict.  c.  39. 
Remits  instalments  of  principal  and  interest 

in  respect  of  Birer  Corrib  mill  power, 

chargeable  under  5  &  6  Vict.  c.  89., 

Drainage,  &c.,  of  Lands  (Ireland)  Act, 

1842. 
Grants     5,000,000Z.    for    Loans    under 

38  &  39  Vict.  c.  89.  and  42  &  43  Vict. 

c.  77.,  Public  Works  Loans  Acts,  1875 

and  1879. 
Grants   1,100,000/.  for  Loans  by  Com- 

missioners  of  Public  Works  in  Ireland 

under  40  &  41  Vict.  c.  27.  and  42  &  43 

Vict  c.  77. 

2.  Glebe  Loan  {Ireland)  Ads  Amendment    [I.] 

Amends  33  &  34  Vict.  c.  112.,  34  &  35 
Vict.  c.  100.,  38  &  39  Vict.  c.  30.,  and 
41  &  42  Vict.  c.  6. 

3.  Consolidated  Fund  {4,925,3201.)    [U.K.] 

4.  Judicial  Factors  {Scotland)    FS.] 

Amends  and  applies  12  &  13  Vict.  c.  51.,  for 
protection  of  property  of  incapacitated 
persons  in  Scotland. 

Applies  17  &  18  Vict.  c.  91.,  Valuation 
of  Lands,  &c.  (Scotland)  Act,  1854. 

Vol.  LIX. — Law  Joub.  Stat. 


Ota. 

5.  County  Bridges  Loans  Extension    [E.] 

Extends  powers  of  borrowing  under 
4  &  5  Vict  c.  49.,  County  Bridges  Act, 
1841. 

Construes  Act  with  41  &  42  Vict.  c.  77., 
Highways  and  Locomotives  (Amend- 
ment) Act,  1878. 

6.  House  Occupiers  in  Counties  Disqualification 

Removal  {Scotland)    fS.] 
Amends  31  &  32  Vict.  c.  48.,  Represen- 
tation   of  the  People  (Scotland)  Act, 
1868. 

7.  Union  Assessment    [E.] 

Amends  25  &  26  Vict.  c.  103.  and 
27  &  28  Vict.  c.  39.,  Union  Assessment 
Committee  Acts,  1862  and  1864. 

Applies  4  &  5  Will.  4.  c.  76.,  Poor  Law 
Amendment  Act,  1834. 

Exempts  the  Metropolis  (as  defined  by 
32  &  33  Vict.  c.  67.,  Valuation,  Metro- 
polis Act,  1869)  from  operation  of  Act. 


8.  Isle  of  Man  Loans    [U.K.] 

&  27  Vict.  c. 


86.,  Isle 


Repeals  s.  4.  of  26  & 

of  Man  Harbours  Act,  1863. 
Repeals  part  of  s.  6.  of  29  &  30  Vict. 

c.  23.,  Isle  of  Man  Customs,  &c.  Act, 

1866. 
Repeals  part  of  s.  20.  of  35  &  36  Vict. 

c.  23.,  Isle  of  Man  Harbours  Act,  1872. 
Repeals  s.  7.  of  37  &  38  Vict.  c.  8.,  Isle  of 

Man  Harbours  Act,  1874. 
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8.  Isle  of  Man  Loans — cont. 

Applies   38    &   39    Vict.   c.   89.,    Public 

Works  Loans  Act,  1876. 
Applies  38  &  39  Vict.  c.  83.,  Local  Loans 

Act,  1875. 
Applies  40  &  41  Vict.   c.  59.,  Colonial 

Stock  Act,  1877. 

9.  Statutes  (Definition  of  Time)     [U.K.] 

Removes  Doubts  as  to  meaning  of  Ex- 
pressions relating  to  Time  occurring  in 
Acts  of  Parliament,  &c. 

10.  Great  Seal     [U.K.] 

Amends  14  &  15  Vict.  c.  82.,  Great  Seal 

Act,  1851. 
Amends  38  &  39  Vict.  c.  77-,  Supreme 

Court  of  Judicature  Act,  1875. 
Amends  39  &  40  Vict.  c.  59.,  Appellate 

Jurisdiction  Act,  1876. 

11.  Universities     of     Oxford    and     Cambridge 
{Limited  Tenures)     ffi.] 

Amends  40  &  41  Vict.  c.  48.,  Universities 
of  Oxford  and  Cambridge  Act,  1877. 

12.  Annual  Turnpike  Acts  Continuance    [E.] 

Repeals  and  continues  certain  Local  Acts 
as  set  forth  in  Schedule. 

13.  Births  and  Deaths  Registration  (Ireland)    [I.] 

Repeals  (in  part)  26  &  27  Vict.  c.  11., 
Registration  of  Births  and  Deaths 
(Ireland)  Act,  1863. 

Applies  41  Ik  42  Vict.  c.  52.  and  42  &  43 
Vict.  c.  57.,  Public  Health  (Ireland) 
Acts,  1878  and  1879. 

Applies  14  &  15  Vict.  c.  93.,  Petty  Ses- 
sions (Ireland)  Act,  1851. 

14.  Relief  of  Distress  (Ireland)  Act  Amendment 

[I.] 

Amends  43  Vict.  c.  4.,  Relief  of  Distress 

(Ireland)  Act,  1880. 
Amends   43   Vict.   c.    1.,   Seeds  Supply 

(Ireland)  Act,  1880. 
Amends  and  applies  9  &  10  Vict.  c.  3., 

Fishery  Piers  Act,  1846. 
Applies   16  &   17   Vict.  c.   136.,   Grand 

Jury  Presentments  (Ireland)  Act,  1853. 
Applies    42   &    43    Vict.  c.   77.,   Public 

Works  Loans  Act,  1879. 
Defines  "  Improvements  "  under  33  &  34 

Vict.    c.    46.,    Landlord    and   Tenant 

(Ireland)  Act,  1870. 

15.  Industrial  Schools  Acts  Amendment    [U.K.] 

Amends  29  &  30  Vict.  c.  118.,  Industrial 

Schools  Act,  1866. 
Amends  31  &  32  Vict.  c.  25.,  Industrial 

Schools  (Ireland)  Act,  1868. 


order  of  Chapter),  &c. — continued. 

Ch. 

16.  Merchant  Seamen  (Payment  of  Wages  and 
Rating)    [U.K.] 

Repeals  (in  part)  17  &  18  Vict.  c.  104., 
Merchant  Shipping  Act,  1854. 

Construes  Act  with  Merchant  Shipping 
Acts,  1854  to  1876. 

Applies  (as  to  Savings  Banks)  24  &  25 
Vict.  c.  14.,  26  &  27  Vict.  c.  87.,  17  &  IH 
Vict.  c.  104.  s.  180.,  and  19  &  20  Vict, 
c.  41. 

Applies  38  &  39  Vict.  c.  90.,  Employers 
and  Workmen  Act,  1875. 

17.  Revenue  Officers  (Scotland)  Holidays    [S.] 

Applies  34  &  35  Vict.  c.  1 7.,  Bank  Holi- 
days Act,  1871. 

18.  Merchant  Shipping  Act  (1854)  Amendmeui 

[U.K.] 
Amends  s.  37.  of  17  &  18  Vict.  c.  1(M.,  as 
to  Joint  Owners  of  Ships. 

19.  Ta^es  Management    [U.K.] 

Consolidates  Enactments  relating  to  Land 

Tax,    Inhabited     House    Duties,   and 

Property  and  Income  Tax. 
Repeals    Enactments    described    in    the 

Third  Schedule,  with  certain  exoeptioiii 

and  qualifications. 
Substitutes  a  reference   to    this  Act  in 

former  Acts  as  described  in  the  Fourth 

Schedule. 
Applies  5  8c  6  Vict.  c.  35.  and  16  &  1/ 

Vict.  c.  34.,  Income  Tax  Acta,  1842  and 

1853. 
Applies  32  &  33  Vict.  c.  67.,  ValuatioQ 

(Metropolis)  Act,  1869. 
Applies  33  Geo.  3.  c.  55.,  as  to  levies  and 

distraints. 

20.  Inland  Revenue    [U.K.J 

Repeals  Excise  Duties  on  Malt  and  oo 

Sugar  used  in  brewing,  &c. 
Customs  Duties  on  Malt,  &c.  to  cease: 
Amends  s.  42.  of  39  &  40  Vict.  c.  36., 
Customs  Consolidation  Act,  1876. 
Alters  Duties  on  Brewers  Licenses,  &c., 
and  Licenses  for  Sale  of  Liquors  by 
Retail. 
Grants  additional  Duties  of  Income  Tax. 
Amends,  as  to    composition  for   Stamp 
Duty  :— 
33  &  34  Vict.  c.  24.,  Metropoiitin 
Board  of  Works  (Loans)  Act,  1870. 
37  &  38  Vict.  c.  26.,  Canadian  Stock 

Stamp  Act,  1874. 
40  &  41  Vict.  c.  59.,    Colonial  Stock 
Act,  1877. 
Repeals  enactments  described  in  Second 
Schedule. 
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21.  Exchequer   Bills    and    Bonds    (1,500,000/.) 

[U.K.] 
Applies  29  &  30  Vict.  c.  25.,  Exchequer 

Bills  and  Bonds  Act,  1866. 
Applies  40  &  41  Vict.  c.  2.,  Treasury  Bills 

Act,  1877. 
AppUes  8.  15  of  29  &  30  Vict.  c.  25.,  as  to 

Forgery  of  Bonds. 

22.  Merchant     Shipping    (Fees    and   Expenses) 
[U.K.] 

f  Merchant 
Amends  17  &  18  Vict.  c.  104.,  |    Shipping 
25  &  26  Vict.  c.  63.,^  Acts,  1854, 
39  &  40  Vict.  c.  80.,      1862,  and 

L     1876. 

„       14  &  15  Vict.  c.  102.,  Seamen's 
Fund  Winding-up  Act,  1851. 
Amends  40  &  41  Vict.  c.  1 6.,  Removal  of 
Wrecks  Act,  1877. 

23.  Elementary  Education    [E.] 

f  Elementary 
Amends  33  &  34  Vict.  c.  75.,  J  Education 
39&40Vict.  c.  79.,  I  Acts,  1870 

I  and  1876. 

24.  Spirits    |;U.K.] 

Consohdates  and  amends  the  Law  relating 
to  the  Manufacture  and  Sale  of  Spirits. 

Applies  Customs  Acts  to  British  Spirits  in 
a  Customs  Warehouse. 

Repeals  (with  certain  savings  and  ex- 
ceptions) the  Enactments  specified  in 
the  Fifth  Schedule. 

25.  Metropolitan  Board  (jf  Works  (Money)    FE.] 

Amends  38  &  39  Vict.  c.  65.,  Metropolitan 

Board  of  Works  (Loans)  Act,  18/5. 
Amends  42  &  43  Vict.  c.  69.,  Metropolitan 

Board  of  Works  (Money)  Act,  1879. 
Applies  Metropolitan    Board  of   Works 

(Loans)  Acts,  1869  to  1871. 
Applies  Metropolitan    Board    of   Works 

(Money)  AcU,  1875  to  1879. 
Empowers  Board  to  ex])end  Moneys  for 

purposes  described  in  the  Schedules. 
Applies  24  &  25  Vict.  c.  98.,  as  to  Forgery 

of  Mekopolitan  Bills. 

26.  Married    Women^s    Policies  of    Assurance 
(Scotland)    [SJ 

Extends  to  l^tland  certain  Facilities  for 
effecting  Policies  of  Assurance  contained 
in  33  &  34  Vict.  c.  93.,  Married  Women's 
Property  Act,  1870. 

27.  Drainage  and  Improvement  of  Lands  (Ireland) 

Amends  26  &  27  Vict.  C.  88.,  Drainage 
and  Improvement  of  Lands  (Ireland) 
Act,  1863. 

AppUes  29  &  30  Vict.  c.  49.,  Drainage 
Maintenance  Act,  1866* 


order  of  Chapter),  &c. — continued, 

Ch. 

28.  Census  (Ireland)     [I.] 

Applies  14  &  15  Vict.  c.  93.  and  21  &  22 
Vict.  c.  100.,  PeUy  Sessions  (Ireland) 
Acts,  1851  and  1858. 

29.  Courts  of  Justice  Building  Act  Amendment 
[E.] 

Amends  28  &  29  Vict.  c.  48.,  Courts  of 
Justice  Building  Act,  1865. 

30.  Consolidated  Fund  (10.818,274/.)     [U.K.] 

31.  Railways  Construction  Act  Amendment  (Ire- 
land)    [I.] 

Amends  27  &  28  Vict.  c.  121.,  Railways 
Construction  Facilities  Act,  1864. 

Awards  borrowing  powers  to  Irish  Railways 
scheduled  in  43  &  44  Vict.  c.  14.,  Relief 
of  Distress  (Ireland)  Amendment  Act, 
1880. 

32.  Bastardy  Orders     [E.] 

Amends  35  &  36  Vict.  1     «    *.    j    r 
^  ^  Bastardy  Laws 

A«;nds36  &  37  Vict.  JA-^tf, A^- 

33.  Post  Office  (Money  Orders)     [U.K.] 

Amends  3  &  4  Vict.  c.  96.,  Post  Office 

Duties  Act,  1840. 
Amends  11  &  12  Vict.  c.  88.,  Post  Office 

Money  Order  Act,  1848. 
Applies  24  &  25  Vict.  c.  96.,  Larceny  Act, 

1861. 
Applies  24  &  25  Vict.  c.  98.,  Forgery  Act, 

1861. 

34.  Debtors  (Scotland)     [S.] 

Abolishes  (with  certain  exceptions)  Im- 
prisonment for  Debt  in  Scotland. 

Applies  19  &  20  Vict.  c.  79.,  Bankruptcy 
(Scotland)  Act,  1856. 

Applies  6  &  7  Will.  4. 
c.  56., 

Applies  39  &  40  Vict, 
c.  70., 

35.  Wild  Birds  Protection     [U.K.] 

Repeals  32  &  33  Vict.  c.   17.,  Sea  Birds 

Preservation  Act,  1869. 
Repeals  35  &  36  Vict.  c.  78.,  WUd  Birds 

Protection  Act,  1872. 
Reoeals  39  &  40  Vict.  c.  29.,  Wild  Fowl 

Preservation  Act,  1876. 
Applies  11  &  12  Vict.  c.  43.  and  42  &  43 

Vict.  c.  49.,  Summary  Jurisdiction  Acts, 

1848  and  1879. 
A|)nlie8  27  &  28  Vict.  c.  53.,  Summary 

Procedure  (Scotland)  Act,  1864. 
Applies    14    &    15  Vict.  c.    93.,    Petty 

Srasions  (Ireland)  Act,  1851. 

36.  Savings  Banks     [U.K.] 

Amends  26  &  27  Vict.  c.  25.,  Savinga 
Bank  Investment  Act,  1863. 

R  2 


Cessio  Acts,  1836 
and  1876. 
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Table  A.^Acts  of  43  &  44  Vict,  (in  order  of  Chapter),  &c.— < 

Ch. 

43.  Merchant  Shipping    (Carnage  ef  Groiti)— 
cont. 


ClK 

36.  Sacinffs  Banks — cont. 

Amends  26  &   27  Vict.  c.  8?.,  Trustee 

Savings  Bank  Act,  1863. 
Amends  40  &  41   Vict.  c.  13.,  Customs, 

Inland  Revenue,  and  Savings  Bank  Act, 

1877. 

Applies  32  &  33  Vict.  c.  59.,  Savings  Bank 

Investment  Act,  1869. 

Applies  34  &  35  Vict.^      „     ,    tt  ij 
qIJ^  Bank  Holiday b 

Applies '38  &  39  Vict,  f   ^^*^',\?7i  *°^ 
c.  13.,  J  1«75. 

37.  Census     [E.] 

Applies  Summary  Jarisdiction  Acts. 

38.  Census  (Scotland)     [S.] 

Applies  27  &  28  Vict.  c.  63.,  Summary 
Procedure  (Scotland)  Act,  1864. 

39.  County  Court  Jurisdiction  in  Lunacy  (Ireland) 

Applies  34  &  35  Vict.  c.  22.,  Lunacy  Regu- 
lation (Ireland)  Act,  1871. 

Applies  40  &  41  Vict.  c.  56.,  County 
Officers  and  Courts  (Ireland)  Act,  1877. 

40.  Appropriation    [U.K.] 

Repeals  part  of  43  Vict.  c.  13.,  Appro- 
priation Act  (Sess.  1),  1880. 

41.  Burial  Laws  Amendment    [E.] 

Provides  for  burials  in    churchyards  or 

graveyards    without  the    rites    of   the 

Church  of  England. 
Amends  s.  17.  of  37  &  38  Vict.  c.  88., 

Births  and    Deaths   Registration  Act, 

1874. 

42.  Employers'  lAMlity    [U.K.] 

Amends  existing  Law  in  respect  of  liability 
for  personal  injuries  to  Workmen. 

Applies  County  Court  Acts,  &c.  as  to 
Trial  of  Action. 

Applies  38  &  39  Vict,  c^  90.,  Employers 
and  Workmen  Act,  1875. 

43.  Merchant    Shipping    (Carriage    of     Grain) 
[U.K.] 

Repeals  8.  22.  of  39  &  40  Vict.  c.  80., 
Merchant  Shipping  Act,  1876. 

Applies  17  &  18  Vict.  c.  104.  (Merchant 
Shipping  Act,  1854),  and  Acts  amend- 
ing the  same.      * 


Merchant 
Shipping 
"  Acta,  1871 
and  1873. 


Applies  8. 5.  of  34  &  35  Viet.  1 

c.  110., 
Applies  s.  4.  of  36  &  37  Vict. 

c.  85., 
Applies  88.  50.  and  51.  of  39  &  40  Vict. 

c.  36.,  Customs  Consolidation  Act,  18/6. 

44.  Irish  Loans    [/.] 

Amends  43  &  44  Vict.,  c.  14.,  Relief  of 
Distress  (Ireland)  Amendment  Act, 
1880. 

Amends  42  &  43  Vict.  c.  77..  Public 
Works  Loans  Act,  1879. 

45.  Criminal  Law  Amendment    [E.  &  I.] 

Amends  Law  as  to  Indecent  Assaults  on 
Young  Persons. 

46.  Universities  and  College  Estates  Act  Amend- 

ment   [E.] 
Amends  21  &  22  Viet.^  Universities    and 

c.  44.,  I    College  Estates 

Amends  23  &  24  Vict,  f    Acts,  1858  and 


c.  59., 


1860. 


47.  Ground  Game    [U.K.] 

Enables  Occupiers  of  Land  to  protect  their 
Crops  from  injury  and  loss  by  (iround 
Game. 

Saves  provisions  of  33  &  34  Vict.  c.  57., 
Gun  Licence  Act,  1870. 

48.  Expiring  Laws  CmUimMance    [U.K.] 

Continues  (as  in  Schedule)  the  IbUowing 
Acts,  and  Acts  Mw«nHing  the 


VIZ. : — 

5  A  6  Will.  4b  c  S7.»  lineo,  Ac  HAnatectaroi 

(Ireland). 
8  A  4  Viot  e.  89..  Poor  Sslw  (Moek  in  Tndc 

Bxemption). 
4  ft  6  Vict.  c.  86.,  Copjhold,  ftc  Oommiwoiis. 
4  ft  6  Vict  0.  80.,  AipttoAtioo  or  Bif^tmj 

Bates  to  Tarouike  BmmU. 
10  ft  11  Vict.  0. 9L,  Landed  Fraperfy  Improve* 

ment  (Irelind). 

10  ft  11  Vict  c  0&.  Boderiartkal  Jurudictioii. 

11  ft  12  Vict,  c  8&,  Ooanty  OeM  (Ii^bnd). 
14  ft  15  Vict.  c.  104.,  Episcopal,  ftc  Bstaks. 

25  ft  84  Vict.  c.  19.,  Dwolltags  fbr  Lsbomiw 
Classes  (Ireland). 

24  ft  86  Vict.  c.  109.,  Sslmon  Fisbenr  (Bnfdsod). 

26  ft  86  Vict.  o.97.,8almon  FisheriflB  (Sootluid). 

26  ft  27  Vict,  c  10&,  Pramissoiy  Notss. 

27  ft  28  Vict,  c  20..  Promissoty  Notes,  Ac. 
(Ireland). 

28  ft  29  Vict,  c  46..  Uilitia  BaDoU  SwpoHKn- 

28  ft  29  Vict.  c.  83.,  LooomotiTes  on  Ikisds. 

29  ft  80  Vict.  c.  62.,  Ptt)seootion  Bxpenaak 
S2  ft  98  Vict,  a  42.,  Irish  Ohttxeh. 

34  ft  86  Vict.  c.  87.,  Sunday  Obsenranoe  Ftw^ 

cutions. 
36  ft  86  Vict,  c  83.,  FaiUamentaiy  and  Xnni 

cipal  Elections  (Ballot). 
88  ft  89  Vict,  c  46.,  Police  Expenses. 
80  ft  40  VieL  c.  21.,  JTorias  (IralBai). 
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(B.) 
Acts  of  former  Sestnons  (in  Chronological  Order)  Repealed  and  Amended  by  Acta  of  43  &  44  Vict. 


Act  repealed  or  amended. 


•9 
»9 


-     I 


10  Will.  3.  c.  4.  88.  5,  8. 
1  Geo.  1.  Stat.  2.  c.  2.  - 
33  Geo.  2.  c.  7- 
30  Geo.  3.  c.  38.  s.  15. 
43  Geo.  3.  c.  99. 
c.  160. 

c.  161.  in  part 
45  Geo.  3.  c.  71. 

„        c.  95. 
48  Geo.  3.  c.  55.  s.  7>  - 

,,         c.  141.  in  part 
50  Geo.  3.  c.  105. 
52  Geo.  3.  c.  95. 

55  Geo.  3.  c.  161. 

56  Geo.  3.  c.  58.  bs.  2,  3.  in  part 
1  &  2  Geo.  4.  c.  22.      - 

c.  113.   . 

3  Geo.  4.  c.  30. 

„       c.  88. 

4  Geo.  4.  c.  94. 
6  Geo.  4.  c.  7.  8.  11.     - 

c.  32. 
c.  58. 


Distillation  of  Spirits^  &c. 
V  Malt  Duties  -  •  . 

Licences  for  retailing  Spirits  - 


>Taxes  Management — Inland  Revenue 


J. 


99 


ft 


99 


c.  80.  8.  145. 
„       c.  81.  88.  2, 20.  in  part 
7  &  8  Geo.  4.  c.  52.      - 
11  Geo.4.&l  Will.  4.  c.  17.  - 

c.31.   - 
c.  51.  in 
part. 
1&2  Will.4.c.  18.     . 

„  c.  55.  in  part 

4  &  5  Will.  4.  c.  60.  in  part     - 

5  &  6  Will.  4.  c.  20.  in  part    - 

„  0.  64,  S8.  10-13. 

6  &  7  Will.  4.  c.  65.  as.  10-12. 

7  Will.  4.  8c  1  Vict.  c.  49. 

I  Vict.  c.  61 .  8.  3. 

3  &  4  Vict.  c.  96. 

4  &  6  Vict.  c.  49. 

5  &  6  Vict.  c.  30. 

„        c.  37.  s.  7» 

6  &  7  Vict.  c.  24. 

7  &  8  Vict.  c.  46. 

9  &  10  Vict.  c.  3. 

„         c.  56. 

10  &  11  Vict.  c.  5.       - 

II  &  12  Vict.  c.  88.     - 
12  &  13  Vict.  c.  51.     . 


Sugar  used  in  brewing 

Beer  Duties    -           -  -           - 

Taxes  Management    -  -            - 

Malt  Duties    -           -  -           - 
Liand  and  Assessed  Taxes 

Spirit  Duties  -            -  -            - 
Assessed  Taxes           ... 

Land  Tax       .            .  -            - 

-     Duties  and  drawbacks  on  Beer  and 
Malt,  &c. 

Spirit  Duties  -           -  -           - 


Malt  Duties .  .  -  - 

Duties  on  Cyder,  Beer,  and  Ale,  &c.  - 

Land  and  Assessed  Taxes 

Malt  Duties    -  -  -  - 

-Taxes  Management—  Inland  Revenue 

J 

Malt  Duties    -  -  -  - 

Assessed  Taxes  ... 

Post  Ofi&ce  Duties      - 
County  Bridges  ... 

Use  of  Roasted  Malt  in  colouring  Beer 


Assessed  Taxes,  &c.  - 

Fishery  Piers  .  .  - 

Assessed  Taxes  and  Income  Tax 
Sugar  used  in  brewing  Beer   - 
Post  Office  Money  Orders 
Judicial  Factors  (Scotland)     - 


Repealed 
Repealed 
Repealed 


Repealed 


Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Repealed 

Repealed 
Repealed 

Repealed 

Repealed 
Repealed 

Repealed 

Repealed 

Rejiealed 

Amended 

Amended 

Repealed 

Repealed 

Amended 
Repealed 
Repealed 
Amended 
Amended 


Obiter  of 
43  &  44  Vict. 


24 
20 
24 


19 


20 
20 
19 
20 
19 
24 
19 
19 
20 

24 
20 

20 

19 
20 

19 

20 
19 
33 
5 
20 

19 

14 
19 
20 
33 
4 
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Table  B. — ^Acts  of  former  Sessions  repealed  and  amended — continued. 


Act  repealed  or  amended. 


14  &  15  Vict.  c.  82.  - 

c.  102.  - 

17  &  18  Vict.  c.  1.  8.  5. 

c.  27.  - 

c.  30.  - 


ft 


c.  85.      - 
c.  104.    - 


18  &  19  Vict. 

c.  38 

.  (e.\ccpt 

8.3 

.) 

»»            e. 

94. 

19  &  20  Vict.  c. 

34. 

. 

jj             c. 

80.  88 

.  2,  4.    - 

20  &  21  Vict.  c. 

28.8. 

2. 

21  &  22  Vict.  c. 

44. 

- 

22  &  23  Vict.  c. 

18.  8. 

7. 

23  &  24  Vict.  c. 

59. 

»           c 

113.  in  part    - 

if           c. 

114. 

- 

24  &  25  Vict. 

c.  21. 

8.  2.  in 
part. 

» 

c.  91. 

in  part  - 

25  &  26  Vict.  c.  22.  in  part 

„  c.  63. 

,»  c.  103.    - 

26  &  27  Vict.  c.  3.       . 
c.  11.  in  part 


if 

n 
i> 

9i 
9i 


c.  25.      - 
c.  33.  a.  23. 
c.  86.  s.  4. 
c.  87.     - 
c.  88.     - 


27  &  28  Vict.  c.  9.      - 

„  c.  12.  in  part     - 

c.  39.      - 
c.  56.  in  part 
c.  121.    - 

28  &  29  Vict.  c.  30.  s.  5. 
c.  48.     - 
c.  66. 
c.  96.  in  part 

„  c.  98.  in  part     - 

29  &  30  Vict.  c.  23.  s.  6.  in 

part. 
,,  c.  64.  in  part     • 

„  c.  118.   • 

30  &  31  Viot.  c.  27.     - 

„      '    0. 90.     - 


99 
»9 


99 
9t 


Subject-matter. 


Great  Seal       .... 
Seamen's  Fund  Winding-up  - 
Assessed  Taxes  and  Income  Tax 
Duties  of  Excise  -  -  - 

Duties  of  Excise  on  Sugar  made  in 

the  United  Kingdom. 
Land  and  Assessed  Taxes,  &c. 
Merchant  Shipping     ... 


Sp 
Nil 

} 


Use  of  Spirit  of  Wine  in  Arts  and 

Manufactures. 
Spirit  Duties  -  .  -  . 

alt  Duty,  &c.  ... 

Income  Tax,  &c.        ... 

Universities  and  College  Estates 
Malt  Duty      .... 
Universities  and  College  Estates 
Malt  Duty      .... 
Malt  Duty  and  Excise  Regulations 

relating  to  Spirits. 
Spirit  Duties  .... 

Inland  Revenue 

Inland  Revenue  ... 

Merchant  Shipping  ... 
Union  Assessment  ... 
Malt  Duty      .  .  .  . 

Registration    of    Births    and   Deaths 

(Ireland). 
Savings  Banks  ... 

Inland  Revenue  .  .  . 

Isle  of  Man  Harbours 
Savings  Banks  ... 

Drainage  and  Improvement  of  Lands 

(Ireland). 
MaltDut^     .  .  .  . 

Warehousing  of  British  Spirits 
Union  Assessment      ... 
Inland  Revenue  ... 

Railways  Construction  Facilities 
Inland  Revenue  ... 

Courts  of  Justice  Building 
Malt  Duty      -  .  .  . 

Spirit  Duties  ... 

Isle  of  Man  Customs,  &c. 


} 


Inland  Revenue 

Industrial  Schools 
Spirit  Duties  - 
Inland  Revenue 


How       I  Chapter  of 
aflfected.     .43&44yict 


Amended 
Amended 
Repealed 
Repealed 
Repealed 

Repealed 
Amended 

Repealed 

Repealed 
Repealed 

Repealed 

Amended 

Repealed 

Amended 

Repealed 

Repealed 

Repealed 

Repealed 

Repealed 
Amended 
Amended 
Repealed 
Repealed 

Amended 
Repealed 
Repealed 
Amended 
Amended 

Repealed 

Repealed 

Amended 

Repealed 

Amended 

Repealed 

Amended 

Repealed 

Repealed 

Repealed 

Repealed 

Amended 
Repealed 
Repealed 


10 
22 
19 
20 
20 

19 

16,  18,  and 

22. 

24 

20  and  24 
20 

19 

46 
20 
46 
20 
20  and  24 

24 

19,  20,  and 

24. 
19  and  20 

22 

7 
20 
13 

36 
19 
8 
36 
27 

20 
24 

7 
19  and  20 
31 
19 
29 
20 

24 

8 

19, 20,  and 

24. 

15 

24 
19  and  20 
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Table  B. — Acts  of  former  Sessions  repealed  and  amended—  continued. 


Act  repealed  or  amended. 


Sabject-matter. 


How 
affected. 


31  &  32  Vict.  c.  25. 


9> 


c.  48. 


„    c.  124. 

68.  3-5. 

- 

32  &  33  Vict. 

c. 

14.  i 

in  part 

- 

»» 

c. 

17. 

. 

- 

>» 

c. 

103. 

in  part 

. 

33  &  34  Vict. 

c. 

4. 

. 

- 

99 

c. 

24. 

- 

- 

9* 

C- 

32. 

in  part 

. 

»> 

c. 

75. 

- 

- 

»> 

c. 

112. 

- 

. 

34  &  36  Vict. 

c. 

100. 

- 

- 

99 

c. 

103. 

in  part 

. 

35  &  36  Vict. 

c 

.  -23. 

s.  20.  in 
part. 

9> 

c. 

65. 

- 

- 

f» 

c. 

78. 

m 

- 

36  &  37  Vict. 

c. 

8.  ss.  1,  2. 

- 

99 

c. 

9. 

- 

- 

t* 

c. 

18. 

SS.  6-9. 

. 

37  &  38  Vict. 

c. 

8.8. 

7. 

- 

»> 

c. 

16. 

in  part 

- 

>» 

c. 

26. 

- 

- 

9* 

c. 

88. 

s.  17. 

- 

38  &  39  Vict. 

c. 

23. 

ss.  7,  10. 

- 

» 

c. 

30. 

- 

- 

9» 

c. 

65. 

m 

- 

ft 

c. 

77. 

- 

- 

39  &  40  Vict. 

c. 

16. 

s.  3. 

- 

>» 

c. 

29. 

. 

. 

99 

c. 

35. 

in  part 

- 

tt 

c. 

36. 

s.  42. 

. 

99 

c. 

59. 

m 

f« 

c. 

79. 

- 

» 

c. 

80. 

- 

40&41  Vict. 

c. 

13. 

- 

»» 

c. 

13. 

8.     11. 

«» 

c. 

.  16. 

. 

»» 

c. 

48. 

« 

9* 

c. 

59. 

. 

41  &  42  Vict 

.  c. 

6. 

. 

9* 

c 

.15. 

in  part 
ss.  19-25 

42  &  43  Vict. 

c. 

21. 

K 

99 

c. 

69. 

. 

91 

c. 

77. 

. 

43Vict.  c.  1. 

- 

- 

99           C.    ^. 

m 

. 

„           C.    12 

\.  in  part  - 

43  &  44  Vict 

.  c 

.14. 

m 

Industrial  Schools  (Ireland)   - 
Representation  of  the  People  (Scot- 
land). 
Inland  Revenue  ... 

Inland  Revenue  ... 

Sea  Birds  Presentation 
Spirit  Duties      -  -        - 

Income  Tax  •      -  -  -        - 

Metropolitan  Board  of  Works — Stamp 

Du^. 
Inland  Revenue 
Elementary  Education 

V  Glebe  Loans  (Ireland) 

Inland  Revenue 
Isle  of  Man  Harbours 

Bastardy  -        - 

Wild  Birds  Protection    - 

Income  Tax,  &c. 

Bastardy  ... 

Inland  Revenue 

Isle  of  Man  Harbours 

Inland  Revenue 

Canadian  Stock — Stamp.  Duty 

Births  and  Deaths  Registration 

Inland  Revenue 

Glebe  Loans  (Ireland) 

Metropolitan  Board  of  Works  (Loans 

Supreme  Court  of  Judicature 

Spirit  Duties 

wild  Fowl  Preservation 

Spirit  Duties  -        - 

Customs— Malt  Duty 

Appellate  Jurisdiction  - 

Elementary  Education 

Merchant  Shipping 

Savings  Banks 

Spirit  Duties        ... 

Removal  of  Wrecks 

Universities  of  Oxford  and  Cambridge 

Colonial  Stock — Stamp  Duty  • 

Glebe  Loans  (Ireland)    - 

Inland  Revenue 

Inland  Revenue 

Metropolitan  Board  of  Works  (Money) 

Public  Works  Loans 

Seeds  Supply  (Ireland) 

Relief  of  Distress  (Ireland) 

Appropriation        ... 

Relief  of  Distress  (Ireland)  - 


Amended 
Amended 

Repealed 
Repealed 
Repealed 
Repealed 
Repealed 
Amended 

Repealed 
Amended 

Amended 

Repealed 
Repealed 

Amended 

Repealed 

Repealed 

Amended 

Repealed 

Repealed 

Repealed 

Amended 

Amended 

Repealed 

Amended 

Amended 

Amended 

Repealed 

Repealed 

Repealed 

Amended 

Amended 

Amended 

Amended 

Amended 

Repealed 

Amended 

Amended 

Amended 

Amended 

Repealed 

Repealed 

Amended 

Amended 

Amended 

Amended 

Repealed 

Amended 


Chapter  of 
43  &  44  Vict. 
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